Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


THS 


L 


American  State  Reports, 


CASES  OF  GENERAL  TALUS  AND  AUTHOSITT 

8UB8BQUKNT  TO  THOSE  CONTAIKXD  IK  THS  •'AMKRICAK 
DECISIONS "  AND  THK  ««AH£RICAN  BXPORTB^* 

AMIDB»  W  Tn 

COURTS  OF  LAST  RESORT 

OF  THE   SEVERAL   8TATB& 


nuonD^  BVosncD,  Ain>  AwoTAnD 


Bt  a.  0.  FBEEMAK, 

AXD  TBB  AMOCUn  UnTOU  or  TBI  'AlOBIOAll  DICIBOm" 


Vol.  XLI, 


8AK  IRANCISOOt 

BANCROFT-WHITNEY   COMPANY, 

Law  Pobusbbm  amb  L^w  Boosnuaa& 

1896. 


I  01 rcf 


JULSd 


bltrad  aooording  to  Act  qf  GcmgraM  in  tht  jmt  ISM^ 

Bt  BlKCBOFT-WUITAia  OOMFANT, 

ift  Iha  Qffiot  of  tlM  Librariui  of  CongrM%  ai  Wuhingtaik 


UBS  FtunB-SoLUMs  SLaonorm  C<mnwt$ 


f 


AMERICAN  STATE  REPORTS. 


VOL.   XLI,^ 


SCHEDULE 

showing  the  original  volumes  of  reports  in  which  the 
cases  herein  selected  and  re-reported  may  be  found, 
and  the  pages  of  this  volume  devoted  to  each  state. 

PAOI. 

Arkansas*  Reports   •    •    .    •    •    •  Vol.  58.  81-154 

California  Reports      •    •    •    .    .  Vol.  102.  185-207 

Colorado  Reports Vol.  19.  208-264 

Illinois  Reports       ......  Vols.  149,  160    265-407 

Indiana  Reports Vol.  135.  408-472 

Iowa  Reports Vol.  86.  473-524 

Maine  Reports •    .  Vol.  86.  525-585 

MicmoAN  Reports    ......  Vol.  99.  586-629 

Missouri  Reports Vols.  119,  120.   63()-723 

Nebraska  Reports Vol.  38.  724-781 

North  Carolina  Reports      .    .    .  Vol.  114.  782-830 

Oregon  Reports Vol.  24.  831-879 

Pennsylvania  State  Reports  .    .  Vol.  161.  880-906 

WiscoNsiH  Reports  •••••.  VoL  87.  880-905 


S  CHEDULE 


8B0WIHO  m  WHAT  VOLUMBS  OP  THIS  8IRm  THB  OASl 
RIPOBTKD  IK  THB  8BVERAL  VOLUlfBS  Ot  OFnOIAL 

BEP0R18  MAT  BB  VOUHD. 


IMS  VBporii  «•  to  pM«aii«Mi,  tad  tte  mnbin  of  tbto  Mta  la  boM-fietd  igwrn 


Alabama.  — (83)  8;  (84)  6;  (85)  7;  (86)  U;  (87)  1B|  (88)  16;  (80)  18|  (OOi 

01)  M;  (02)  86;  (03)  80;  (04)  88;  (05)  86;  (06^  07)  88;  (08)  80. 

ARXAiraAfl.  —  (48)  8;  (40)  4;  (50)  7;  (51)  14;  (52)  80;  (58)  88;  (54)  86; 

(55)  80;  (56)  86;  (57)  88;  (58)  4L 

^^^, 

1( 

(ft 

,^,  ^,  ,.-.,  w..  ,.^,  ^,  ,...,  ,0;  (102)  ^ 
O»L0BADa  —(10)  8;  (11)  7;  (12)  18;  (13)  16;  (14)  80;  (15)  88;  (16)  86; 

(17)  81;  (18)  86;  (19)  4L 
CoHKioricirr.  —  (54)  1;  (55)  8;  (56)  7;  (57)  14;  (58)  18;  (50)  81;  (60)  86; 

(61)  80;  (62)  86;  (63)  8a 
Dblawarl  —(5  Houst)  1;  (6  Hoatt)  88;  (7  Homt)  4a 
Florii>a.  —(22)  1;  (23)  U;  (24)  18;  (25,  26)  88;  (27)  86;  (28)  80;  (20)  80; 

(30)  88;  (31)  84;  (32)  87;  (33)  80. 
Oiokoia.  —  (76)  8;  (77)  4;  (78)  6;  (70)  U;  (80,  81)  18;  (82)  14;  (8^  84)  80; 

(85)  81;  (86)  88;  (87)  87;  (88)  80;  (80)  88;  (90)  86. 
iDAHa  —  (2)  86. 
lunron.  — (121)  8;  (122)  8;  (123)  6;  (124)  7;  (125)  8;  (126)  0;  (127)  11; 

(128)  16;   (120)  16;   (130)  17;    (131)  10;   (132)  88;    (183,   134)  88; 

(135)  86;  (136)  80;  (137)  81;  (138,  130)  88;  (140,  141)  88;  (142)  84; 

IIAA    IdA    1^R\  SA.  tllA    1A71  SI9.  tlAA\  SIO.   tlAQ    IKAI  At 


(135)  41. 


Iowa.  —(72)  8;  (73)  6;  (74)  7;  (75)  0;  (76, 77)  14;  (78)  16;  (79)  16;  (80)  80} 

(81)  86;  (82)  81;  (83)  88;  (84)  86;  (85)  80;  (86)  41. 
KAKSA8.  — (37)  1;  (38)  6;  (30)  7;  (40)  10;  (41)  18;  (42)  16;  (43)  10;  (44)  81; 

(40)  88;  (46)  86;  (47)  87;  (48)  80;  (40)  88;  (50)  84;  (51)  87;  (52,  80. 
Kkmtuckt.  —(83,  84)  4;  (85)  7;  (86)  0;  (87)  18;  (88)  81;  (89)  86;  (90)  80; 

(01)84;  (02)86;  (93)40. 
LocnsiAHA.  — (30  Ijl  AniL)  4;  (40  La.  Ann.)  6;  (41  La.  Ann.)  17;  (12  Ia 

Ann.)  81;  (43  La.  Ann.)  86;  (44  La.  Ann.);  88;  (45  U.  Ann.)  40. 
llAimL  —  (70)  1;  (80)  6;  (81)  10;  (82)  17;  (83)  88;  (84)  80;  (85)  86;  (86)  41. 
llABTLANB.  — (67)  1;  (68)  6;  (69)  0;  (70)  14;  (71)  17;  (72)  80;  (13)  86;  (74) 

88:  (75)  88:  (76)  86;  (77)  80. 


8  SCHXDULI. 


liAHACHVSVm..  (145)1;  (lit)  4;  (147)  9;  (148)  IS;  (149)  14;  (150)  IB;  (151) 
SI;  (152)  S8;  (153)  S5;  (154)  S6;  (155)  81;  (156)  8S;  (157)  84;  (158)  86; 
(159)  aS:  rifiO)  80. 


(159)  88;  (leO)  80. 


{10^)  98;  (10U)  0V. 
MjOHiaAif. -.  (eOp  61)  1;  (62)  4;  (63)  6;  (64,  65)  8;  (66,  67)  U;  (68^  69.  75) 

18;  (70)  14;  (71,  76)  15;  (72,  73,  74)  16;  (77.  78)  18;  (79)  19;  (80)  SO; 

(81,  82,  83)  SI;  (84)  S8;  (85,  86,  87)  S4;  (88)  S6:  (89)  S8;  (90.  91)  80; 

(92)  81;  (93)  8S;  (94)  84;  <95,  90)  85;  (97»  87;  (98)  80;  (99)  4L 
MIM1VE80TA.  —  (36)  1;  (87)<5;  (88)  8;  (39,  40>  IS;  (41)  16;  (4?)  18;  (43)  19; 

(44)  80;  (45)  88;  (46)  S4;  (47)  S8;  (48)  81;  (49)  88;  (50)  86;  (51,  52)  88; 

(63)  39;  (54)  40. 
MusiniFPZ.  —  (65)  7;  (06)  14;  (67)  19:  (68)  S4;  (60)  80;  (70) 


117)  88;  (118)  40;  (119,  120)  41. 
Montana.  —(9)  18;  (10)  84;  (11)  88;  (12)  83;  (13)  4a 
KiBBAMCA.  —  (22)  8;  (»,  U)  8;  (25)  18;  (26)  18;  (27)  80;  (28.  29)  88; 

(30)87;  (31)  88;  (22,  33)89;  (34)88;  (35)  87;  (36)  88;  (37)  40;  (38) 

4L 
KiVADA.  —  (19)  8;  (20)  19;  (21)  87. 
Niw  Hamfjuukk.  —  (64)  10;  (62)  18;  (65)  88. 


1J1«;  Ai^  ^iio>Ms;  (iiD,  iii^Ao;  ^iio,  iiyj  av;  (izuj  ay;  (izijao;  (jx£j 

10;  (123)  SO;  (124.  125)  81;  (126)  SB;  (127)  84;  (128,  129)  S6;  (1.30. 

131)  87;  (132,  133)  88;  (134)  80;  (135)  81;  (136)  88;  (137)  88;  (138)  84; 

(139)46;  (140)87;  (141)88;  (142)40 
North  Carolina.  ~  (97. 98)  8;  (99. 100)6,  ^01)9;  (102)11;  (103)14;  (104) 

17;  (105)  18;  (106)  19;  (107)  88;  ^08)  83;  (109)  86;  (110)^8;  (111)  88; 

(112)84;  (113)87;  (114)  4L 
North  Dakota.  —  (1)  86;  (2)  Sa 
Ohio.  —  (45  Ohio  St)  4;  <46  Ohio  St)  16;  (47  (»iio  St)  81;  (48  Ohio  St)  89; 

(49  Ohio  St) 44;  (50  Ohio  St)  40. 


0ftKO0N.--(15).8;  (16)  8;  (17)  11;  (18)  17;  {19)  80;  (20)  88;  <21)  88; 
(22)  89;  (23)  37;  (24)  41. 

rN<TLVANiA.^(115.  116,  117  Pa.  St)8;  (118,  119  Ba.  St)  4;  (12^  UU 
Pa.  St)  6;  (122  Pa.  St)  0;  (123,  124  Pa.  St)  lO;  (125  Pa.  St)  11;  (126 
Pa.  St)  18;  (127  Pa.  St)  14;  (128,  129  Pa.  St)  15;  (130.  131  Pa.  St)  17; 


jrm.  oit.)  «s;  yi^t  x-a.  o^j  a*^;  v^o,  k£9  jr«.  »u;  ao;  ^ou.  loi  ^il  o^j  A#; 

(132,  133,  134  Pa.  St)  19;  (135,  136  Pa.  St)  80;  (137.  138  Pa.  St)  81; 

(139,  140,  141  Pa.  St)  83;  (142,  143  Pa.  St)  84;  (144,  145  Fa.  St)  87; 

(146  Pa.  St)  88;  (147,  150  Pa.  St)  30;  (151  Pa.  St)  31;  (148  Pa.  St) 

2»\  (149,  152.  153  Pa.  St)  34;  (154.  155  Pa.  St)  35;  ^156  Pa.  St)  36; 

(157  Pa.  St)  37;  (158  Pa.  St)  38;  (159  Pa.  St.)  39;  (160  Pa.  St)  40 

(161  Pa.  &t)  41. 
Rhodb  Island.  --(15)  S;  (16)  87;  (17)  8a 
South  Carolina.  —  (26)  4;  (27,  28,  29)  13;  (30)  14;  (31,  32)  17;  (33)  86; 

(SU)  87;  (35)  88;  (.'^)  31;  (37)  34;  (38)27;  (39)  39. 
South  Dakota.— (1)36;  (2)89. 
TmNNEssuL— (85)  -4;  (86)  6;  (87)  10;  (88)  17;  (89)  84;  (00)  85;  (01)  80; 

(92)  36. 


BCHCDULX.  t 

&iifl.-(B8)  S;  (09;  91  Ter.  App.)  6;  (70;  25,  f$  Ter.  App.)  8}  (71)  10| 
(27  Tn.  App.)  U;  (72)  18;  (73^  74)  16;  (76)  16;  (76)  18;  (77;  28  Tex« 
App.)  19;  (78)  88;  (79)  88;  (29  T«z.  App.)  86;  (80,  81)  86;  (82)  87; 
(30  To.  App.)  88;  (83)  88;  (84)  81;  (86)  84;  (81  Xm.  O.  B«p^)  87} 
(»;  82  Tez.  O.  Rep.)  4a 
ynvoHT. — (60)  6;  (61)  16;  (62)  88;  (63)  86;  (64)  88;  (65)  861 
Vnaiui.  -^(S2)  8;  (83)  6;  (84)  10;  (85)  17;  (86)  19;  (87)  84}  (88)  88;  (89) 

87. 
Wiiiinim>v.~{1)  88;  (2)  86;  (f)  88;  (4)  81;  (5)  84;  (6)  86;  (7)  88; 

(8)  4a 

War  VooiirzA.  —  (29)  6;  (3(y)  8;  (81)  18}  (IS;  33)  86;  (34)  86;  (35)  89; 

(3$)  88;  (37)  88. 
WD00K8Ei.^(69)8;  (7(^71)6;  (72)7}  (73)  8;  (74, 75)  1^7;  (76^77)80;  (78) 

88;  n9)  84}  (80)  87f  (81)  89}  (82)  88}  (83)  86}  (84)  86}  ifA,  86)  88} 

(87)41. 


AMERICAN  STATE  REPORTS. 

VOL.  XLI. 


CASES  REPORTED. 


▲Vniii«T.MflwaiikMetQ.R7.Gow.OrirrJ0rt 87  Wit.  485....    65 

AltneohtT.HilwaiikMttto.R7.0o.J?«lraje. 87  Wis.  106.. ...    80 

AldriohT.  Anchor  Coal  •to.  Co.... CofpoititioM.......  24  Or.  32 831 

Attorney  QmeralT.  Joohiin..,,..Q^Eoer« .•••  99  Mich.  868... •  606 

Barnard  T.  Sherley Waier$ ]36Iod.  647 464 

Barrows  T.  City  of  Sycamore Streeit 160  IlL  688. 400 

Belknap  T.  Stewart Evidence 88  Neh.  804. . . .  •  729 

Bloyd  r.  St.  Louts  etc  Ry.  Co.... Jfojter  ami Mrvairf.  68  Ark.  66. 86 

Blum  T.  Weston. iray/io/fieoe«iey..l02  CaL  862 188 

Bottoms  T. SealKMrd  etc. B.  R Cc^e^/^rejiee 114N.  C.699....  799 

Brandon  r.  Carter Trnii§ 119  Ma  672 673 

Briard  T.  Goodala. Appeal 86  Me.  100. 626 

Bnckley  T.  Superior  Court. Probate  courU 102  Cal.  6. 135 

Bardick  T.  People Due  proce$§  iff  kno.Hd  III  600 329 

Cameron  T.  Robert! Proeem 87  Wis.  291 48 

Ckrlton  T.  People. Ciraimsi*levkleneeA60l\l  181 346 

^iS"cJr.7:.Y!!!!!^.?!?!?.  *?:  [/-^-^^^ i«  p*-  st  9.....  880 

OarrT.  State Hamkide. 136  Ind.  1 408 

Chieagoetc  R.  R.  Co.  t.  Jones. ..  Aiirroa<29 149111.  861 278 

City  of  Deering  ▼.  Moore OfieialhamU 86  Me.  181 634 

City  of  Tarkio  T.  Cook Ordinaneea 120  Mo.  1 678 

Cline'sWill WiU$. 24  Or.  176 861 

CohBT.  People Siaiuiee 149111.  486 804 

Commercial  Nat  Bank  t.  Portland .  Mum.  eorparatUmi.  •  24  Or.  188 864 

DaTis  r.  Missouri  Pao.  Ry.  Co....ifiiji.  eot|)orali(m«..119  Mo.  180. 648 

Davis  T.  Steeps NoHee 87  Wis.  472  ....    61 

Davis  T.  WhiUker. I>eed$. 114  N.  C  279....  793 

Dickson  ▼.  WaMron Tkeaien. 135  Ind.  607 440 

DiHt.  People CrhnintUlaw 19  Col.  469 264 

Drake  ▼•  Cloooan Pledffe 99  Mich.  121....  686 


1^  Cases  BKroRTso. 

Baton  T.  Mc'^aII Jurimlidi<m, 86  Me.  346 561 

EsUUof  KeMler Servkeg 87  Wu.  660.....    74 

Brant  r.  Hontar Legadea 86  Iowa»  413....  603 

Ex  parte  FoM ExtradUUm 102  CaL  847 182 

FartT.  State  Bank Tnwer .'  87  Wia.  223....    40 

Ferguson  V.  Oliver. Jurudietioiu 99  Mich.  161....  693 

FteM  r.  Barliag... Masememia 149  Dl.  65& Sll 

^Vuff!]"J.Tl^^^^^^  38  Neb.  160.....  727 

First  Nat.  Bank  v.  Davis J9aidb 114  N.  O.  343....  795 

First  Nat  Bank  r.  District  Tp....^cAoo^^oiid0 86  Iowa,  330....  4S9 

FUher  V.  Spence WUU 160  IlL  263 360 

Fordr.  Unity  Chiiroh  Sooie«7....A«onif/.... MH)  Mo.  498. 711 

Foshier  v.  Narver ,JudgmenU 24  Or.  441 874 

Foaa,  Ex  parte Jgr<tYirfitinWi.>.....102  Gal.  347 Ib2 

Foster  v.  Police  Commissionert..  .if irii.  corporeUtOM  .102  CaL  483 194 

French  V.  RobtusoD.. /moAjency.. •••••••  86  Me.  142.  ••».  533 

Glover  V.  Hendereon Agntf^. 120  Ma  367 693 

Goddard  V.  WinchelL AeroUUM 86  Iowa,  71 481 

^hef  A«!?.?'!^r.'^"?.?.'^.^:  |^«i*«4a— ».  87  Wi..  6fiB  ....    02 
Graeff  ▼.  Philadelphia  eta  B.  &  ..CWHeM 161  Fa.  8t  930...  8ft 

Hague  V.  Hague KitaUa 161  Pa.  St.  643...  900 

Haynes  V.  Raleigh  Gas  Co, Nff/lif/enee 114  N.  C.  203....  78G 

Heffron  v.  Rice BfCfiverM 149111.  216 271 

Helberg  V.  Schuniaun Mortgageg 150 IIL  12 339 

Ueuderaou  v.  London  etc.  Ins.  Co..  Taxes 133  Ind.  23 41U 

Hickman  V.  City  of  Kansas Remediea HSO  Mo.  110 684 

Hitchcock  V.  Griffin Broken 99  Mich.  447 ..  • .  624 

Holmes  v.  First  National  Bank.. .  .Neg.  instrtmenU, . .  38  Neb.  326 733 

Howsmon  v.  Trenton  Water  Co. . .  ContracU 119  Mo.  304. 654 

Hug^iesv.  Western  UuKMiTeL  Qo.,Telfgrajpkoomp'in,A\A  K.  C.  70 78S 

HnDt  V.  Iowa  Cent  Ry.  Co Smmtntdomaku.,.  86  Iowa,  15 478 

In  re  Cline's  Will WilU 24  Or.  175 851 

In  re  Williams Adoption. 102  CaL  70 163 

Janiee  r.  Jatnee NegUgemee,.*.  ••••  6S  Ala.  167 05 

Johnson  V.  Calnan TrittU 19  CoL  168 


Kessler,  Estate  of Servkea 87  Wis.  660 74 

^K'cJ;.^.T.?..^^^^^^  [iftete»i«'tow....  38 Neb.  620 741 

Lake  Erie  etc.  R.  R.  Co.  r.  Young.. ////unc/ton. 133  Ind.  426 430 

Leach  r.  Johnson Vendor  and  jmrdCT.WA  N.  C  87.....  784 

Leep  y.  St.  Louis  etc.  Ry.  Ca  •  •  • .  Letjittlatuir. 68  Ark.  407 109 

Leeson  y.  Anderson Debtor  and  auditor,  09  Mich.  247.  .  ••  697 

Leon  Loan  etc  Co.  ▼.  Equaliza-  )  ^ ^a  r  i«v»  ^o« 

tion  Board 1 f^**" 86  low*,  127 4M 

Lester  V.  Peop)« CoMemjpt 160111.408......  I7C 


Caum  £spoatsih.  13 

•oMBCb  Esrosr.  Va«i. 

Loberg T.  Town  of  Amhenl......J7%rAtaayt 87  Wic  634. ...    OV 


Mknsfleld  t.  IffcOlnneM Cbienanqf. •  86  M«.  118.  •«•• 

La  T.D«CL a»vantfi0M.......lMOftL6f 161 


lAiqFDET.  SftiHtwlL MmMorfunUiuiM^  lA  CaL  1M....«  MB 

HoOay  Rafrigettor  •te.  Ca  t.  )  ^  .                             iia  ml^l  mm.  cAOt 

Woods                                                              r4HHBf ••«•»«  •«•««•  TO»JMMa«>*^Ri*B«  ^HT- 

^rFwai'nll!^!!^^          i^«"*« "•^  ^ 266 

Mi^ell  T.  Dsoghmrti^ Biataim^ framiM^^.  86I(mm»480....  611 

Milner  r.  Kelaon AcknowledgmetU...  86  Iowa,  452... •  606 

Mnwaiike0BoUerCo.T.  Dinn»n..^ate 87Wb.]2a....  69 

MisuMippi  efte.  S.  S.  Co.  T.  9ir{ft..0bnlrac<9 88  Mo;  918 Mff 

MiteheH T.  Abbott Rtwards 88Mo;388 669 

Ifarpby  t.  Molgrew; 6f&te K»0»L647 280 

NootorT.  Cooiin«ii«al3rewiii2  Co..SubrmhUqf  trade... 161  Pa. Si.  473^»  894r 

NotlT.  Oweft ColMOfwy 8atM*88 60i. 

Peopio  T.  Bellet. Sunday  law$ •  M  Mich.  161....  689 1 

Pbelpo  r.  Jamea.... Agenqf. 86  Iowa,  398.. ••  497  j 

PbillipsT.  Denver. Mun.  a^Tporatioiu, .  19  Col  179. 230 

PriddyT.Oriffith Dower. 160 IlL  660 897 

Rector  of  St.  DaTid'tT.  Wood....5peei^pfr/orm'fiee.  24  Or.  398. 860 

Redmond  T.  Peterson (7iKiniJflmafMli0ani.lO2CaL  696 204 

St  LonkT.  Howard Ordhumres 119  Mo.  41 630 

St.  Lonia  etc.  Ry.  Co.  ▼.  Haokett..  ifoater  ami  ierMiit  6S  Ark.  381 106 

Sheehj  T.  Fnlton Mechanka' Uens....  38 Neb.  691 767 

Smith  r.  Howard. ProbaiecourU 86Me.203 637 

StataT.Aastin Ordinances 114  N.C  855....  817 

State  T.  Clifford Con/estUmt. 86  Iowa,  650. •••  618 

SUtoT.  Eason Watere. 114N.  C.  787....  811 

State  T.  Edwards Wills. 86  Me.  102. 628 

SUter.  Elliott Orandjury 87  Win  340.....  46 

StateT.  Gideon. Courts. 119  Mo.  94 634 

StatoT.  Hall CHminallaw 114  N.  C.  909....  822 

State  T.  Hamlin Taxes 86  Me.  495 •  669 

Stater.  Hanaon Elections 87  Wis.  177  ....  38 

State  T.  JaynesviUe  ete.  Ry.  Co. . . Mun.  corporations.  •  87  Wis.  72 23 

State  T.  Koyes Orandjury 87  Wit.  3lO  ....  46 

State  T.  Perley Rofjbery 86Me.427 664 

State  T.  Stone ».  Mandamus. 120  Ma  428 706 

StateT.  Walbridge Officers 119  Mo.  383. 663 

SteffyT.  Monroe  City Ordinances 135  Ind.  466 436 

^"TercS*^."! .?  ^.T!!Z  .Y?!!!  t  ^*^i7i^A<^I«"^  87  Wia.  1 17 

Button  ▼.  Porter Partition. 119  Mow  100 646 


14  Cases  RspoimD. 

Nawi.                                          Sowor                    Xsfobt.               P4«E. 
The  Victoriao Skippimg Si  Or.  121 839 

ThoreMOT.  LA0nMMeia.B7. 0Oi.£f<r«ef  raOMiyt....  87  Wia.  597 64 

Thornberg  r.  WiggUw Hudfcmd  ami  wift.A9S  hkd.  178 4'.^ 

Tolman  ▼.  Waid Deeii 86  M«.  803 656 

^TrlJie^^^'^  H*^* "^^  ^^^ ^ 

Tndera' loa.  Co.  T.  Fteftad. /mwraiief.... 150  IlL  245 856 

TrimbU  T.  PeopU OmrU 19CoL  187 236 

Union  Stoekyvdt  Oow  T.  00BO7«r..^(Vl(9aMe. 88Neb.  488.....  738 

Upton  T.  Ham Libd - 24  Or.  420 

Vioiorian,  The Bkippbtg. 24  Or.  121 

Village  of  Dwighl  t.  Hayoa Nmittmet. 150  UL  273 867 

Walton  ▼.  Dioluoa BmbmU  damakL . ..  88  Neb.  767 771 

Weatem  Union ToL  Ca  t,  V^Slnm.Tekgraphcomptuiim  68  Ark.  29. 81 

WiUof  OLina. WUk 24  Or.  176 851 

WiUiama.  In ra Adtiptkm 102OaL  70 163 

WUliana  t.  Ladaw Waien 161  Pa.  St  283...  891 

Wilaon T.  Paopla Ciftev 190oL  199.....  243. 

Wifetanbroak  ▼•  Plarkw <^0m«> l<tt  0^  98 17S 


AMERICAN  STATE  REPORTS. 


TOL  XLL 


OASES 


SUPREME   COUBT 


wiscoNsm. 


Su]nnBiin.D  v,  Wistibv  Umov  TiuaiAni  C& 

|WWGIMiH.14 


gent  Maj  in  the  dtlivery  nl  a  telcgrvi,  dMS  boI  MMltato  mflriil 

bant  for  th«  noorery  of  dAiiiacM. 

TiLKORAn  CoBFOEATioHt— Statotobt  lAAHiivr.  — WltooMla  BtrtsH 

obapter  171,  Uwi  of  1880,  whioh  pcwridM  tiMl  tihgniph  uwpiilii 

■hall  ba  ''li^la  lor  all  damagoa  oooniottad  bj  faflara  or  nogHfoata  al 

tfaair  operaton,  wrTantib  <v  amployaM  ia  raaaiTia|^  ^opjing,  tnoHal^ 

ting,  or  daliroring  diopatehaa  or  nmiigM,"  croalM  ao  naw  olaaMali  ^ 

damaga,  and  giTos  ao  right  ol  aetioa  for  danngia  varaltiag  Inm  tmm^ 
lal  solreriiig  aloiia. 

DAMAoai  lom  If bmtal  Suvfaanro  ara  ganardlj  aliofwad  bj  Iha  aoarii  la 

the  following  oatoo:  !•  Wharo^  by  iha  OMraly  nogUgaal  aol  of  lia 

dafondant^  physioal  injnrj  haa  baan  oattaiaodi  %  la  aotioaa  for  bwaah 

•f  tha  aontraot  of  marriago|  IL  la  aaaoo  af  wfllfal  wroogi  oppoiJaWj 

thooo  affeoting  tha  liberty,  oharaotoTg  lapatatioa,  pMBoaal  aaaari^r*  «V 

doflMatio  ralationa  of  tha  iojaiad  party. 

AcnoM  for  damages  for  negligent  delay  in  deliTering  a  tel^ 

gram.    A  message  was  left  at  the  defendants  offioe  October 

28y  1892,  addressed  to  the  plaintiff,  and  reading  as  follows: 

^Mother  is  dying.    Come  immediately.''    The  message  was 

signed  by  the  plaintiff's  brother,  who  paid  the  eharges  for 

its  transmission.    By  rsftson  of  the  negligent  delay  of  the 

defendant,  as  the  evidence  tended  to  show,  the  plaintiff  did 

not  receive  the  message  ontil  the  afternoon  of  October  28, 

1892, and  the  plaintiff's  mother  died  on  the  twenty-sixth  day 

of  October  preceding.    It  was  daimed  by  the  plaintiff  thati 

had  he  received  the  telegram  in  doe  time,  he  would  have 

attended  his  mother's  bedside,  and  thai  1m  eoffersd  intense 
.A&si.aBr..VokXix*s     c»> 


16    SPMMiEriKf.n  «•  WnrsBM  Unon  Tmu  Ca    [WiaoooaBt 

angaith  of  bodj  and  mind  bj  imton  of  hit  failore  to  foetiipo 
the  telegram  antil  after  hie  mother'e  death.  An  objeotion  to 
the  reception  of  evidence  under  the  complaint,  for  the  reaaoo 
that  it  did  not  state  facta  enlBcienl  to  conttitnte  a  cauee  of 
action,  was  orerruled,  and  the  court  instructed  the  jurj  as 
follows:  ^  If  you  find  that  the  message,  in  the  exercise  of  ordi- 
nary diligence^  considering  all  the  circumstances  of  the  case, 
was  uhreason^bly  delayed,  and  that  if  it  had  been  deliTered 
with  reasonable  promptness  the  plaintiff  could  and  would 
have  responded  thereto,  and  reached  his  mother  before  bar 
death,  and  that  plaintiff  suffered  mental  pain  from  a  sense 
of  disappointment,  sorrew,*chagrin,or  grief  at  being  deprived 
of  being  at  his  mother's  deathbed,  your  verdict  should  be  tor 
the  plaintiff  in  such  sum  as  will  fairly  compensate  him  for 
his  Mental  auS&ring,  aad  damages,  if' any,  to  his  nervous 
system,  caused  by  the  shock  of  such  mental  suffering."  The 
plaintiff  faad^a  verdiojt  for  six  hundred  and  fifty-two  doUan 
and  fifty  cents,  and  the  defendant  appealed* 

Cailin  and  Butler,  C.  C.  Pope^  La  FoUHU^  Harper,  Boe^  emd 
Kmnierman,  and  Oearge  H.  Feanme,  for  the  appellants 

McHugh,  Lyon$f  and  Mclntoek,  for  the  respondents 

^  WiNSLOw,  J.  The  exact  question  presented  by  the  in* 
struction  of  the  court  to  the  jury  is  whether  mental  anguiah 
alone,  resulting  from  the  negligent  nondelivery  of  a  telegram, 
constitutes  an  independent  basis  for  damages. 

At  common  law  it  was  well  settled  that  mere  injury  to  the 
feelings  or  affections  did  not  constitute  an  independent  baaia 
•for  the  recovery  of  damages:  Cooley  on  Torts,  271;  Wood's 
Mayne  on  Damages,  1st  Am.  ed.,  sec.  54,  note  1.  It  is  true 
that  damages  for  mental  su£foring  have  been  generally  allowed 
by  the  courts  in  certain  classes  of  cases.  These  classes  are 
well  stated  by  Cooper,  J.,  in  his  learned  opinion  in  the  case 
of  Webtem  Union  TeL  Co.  v.  Rogere,  68  Miss.  748,  24  Am.  Bt 
Rep.  300,  as  follows:  *'l.  Where,  by  the  merely  negligent 
act  of  the  defendant,  physical  injury  has  been  sustained; 
and  in  this  class  of  cases  they  are  compensatory,  and  the 
reason  given  for  their  allowanoe  ia  that  the  one  oannot 
be  separated  from  the  other;  2.  In  actions  for  breach  of 
the  contract  of  marriage;  8.  In  cases  of  willful  wrong, 
especially  those  affecting  the  liberty,  character,  reputation, 
-**  perBonal  security,  or  domestic  relations  of  the  injured 
party."    To  this  latter  class  belong  the  actions  of  malicious 
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proflecution,  slander,  and  libel,  and  Bednction,  and  thej  con- 
tain an  element  of  malice.  Subject  to  the  poedble  ezoep- 
tiona  contained  in  the  second  and  third  of  the  aboTe  clasaea, 
it  ia  not  believed  that  there  was  anj  case,  certainly  no  well- 
considered  case,  prior  to  the  year  1881,  which  held  that 
mental  an^ish  alone  constitnted  a  suflScient  basis  for  the 
recovery  of  damages.  In  that  year,  however,  the  supreme 
court  of  Texas  in  So  Rette  v.  We$iem  Union  Tel  Co^  66  Tex. 
308,  40  Am.  Rep.  805,  decided  that  mental  suffering  alone, 
caused  by  failure  to  deliver  such  a  telegram  as  the  one  in  the 
present  case,  was  suflScient  basis  for  damages.  The  princi- 
ple of  this  case  has  been  followed  with  some  variations  by  the 
same  court  in  many  cases  since  thatdecisioUi  and  its  reasoning 
has  been  substantially  adopted  by  the  courts  of  last  resort  in 
the  states  of  Indiana,  Kentucky,  Tennessee^  North  Carolina, 
and  Alabama,  in  cases  which  are  cited  in  the  briefs  of  coun- 
eel.  On  the  other  hand,  the  doctrine  has  been  vigorously 
denied  by  the  highest  courts  in  the  states  of  Oeorgia,  Florida, 
Mississippi,  Missouri,  Kansas,  and  Dakota,  and  by  practi* 
cally  the  unanimous  current  of  authority  in  the  federal 
courts.  All  of  these  cases  will  be  preserved  in  the  report  of 
this  case,  and  the  citations  need  not  be  repeated  here. 

The  question  is  substantially  a  new  one  in  this  state,  and 
we  are  at  liberty  to  adopt  that  rule  which  beet  commends 
itself  to  reason  and  justice.  It  is  true  that  it  has  been  held 
by  this  court,  in  Wal$h  v.  Chicago  etc.  By.  Co*^  42  Wis.  82, 
that  in  an  action  upon  a  breach  of  a  contract  of  carriage 
damages  were  not  recoverable  for  mere  mental  distress;  but, 
as  we  regard  this  action  as  being  in  the  nature  of  a  tort 
action  founded  upon  a  neglect  of  the  duty  which  the  tele* 
graph  company  owed  to  the  plaintiflf  to  deliver  the  telegram 
Beasonably,  that  decision  is  not  controlling  in  this  case. 

**  The  reasoning  in  favor  of  the  recovery  of  such  dam* 
ages  is,  in  brief,  that  a  wrong  has  been  committed  by  defend* 
ant  which  has  resulted  in  injury  to  the  plaintiflT  as  grievous  as 
any  bodily  injury  could  be,  and  that  the  plaintiflT  should  have 
a  remedy  therefor.  On  the  other  hand,  the  argument  is  that 
such  a  doctrine  is  an  innovation  upon  long-established  and 
well-understood  principles  Qf  law;  that  the  difllculty  of  esti- 
mating the  proper  pecuniary  compensation  for  mentiJ  distress 
is  so  great,  its  elements  so  yague,  shadowy,  and  easily  simu- 
lated, and  the  new  field  of  litigation  thus  opened  up  so  vast^ 
that  the  courts  should  not  establish  such  *  rule. 
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Regarding,  as  we  do,  the  Texas  nile  as  a  clear  innoTaCioo 
upon  the  law  as  it  previoasly  existed,  we  shall  decline  to  fel- 
low it|  and  shall  adopt  the  other  view,  namelj,  that  for  meatal 
distress  alone,  in  such  a  case  as  the  present,  damages  at«  not 
recoverahle.  The  sabject  has  been  so  folly  and  ably  di^ 
ousted  in  opinions  Tory  recently  delifersd  that  no  ^ery  mx* 
tended  discussion  will  he  attempted  here.  We  fsiir  qieeiaUy 
to  the  opinions  in  IFsitsm  Oistofi  Td.  Ce.  t.  Jlo^sn,  68  Ifiae. 
748;  24  Am.  St.  Rep.  800;  CsmisB  ▼.  IFsHsm  OMm  lU.  C^ 
116  Ma  84;  88  Am.  St  Rep.  576;  rsitsm  Uniom  lU.  Ce. 
▼.  ITood,  57  Fed.  Rep.  47L  See,  also^  Jndge  Lorton'a  dis- 
senting opinion  in  IFodsiiorth  ▼•  WuUm  Umon  Td.  Oe.,  86 
Tenn.  696;  6  Am.  St  Rep.  864.  In  the  last-named  qiinian 
the  following  Tory  apt  remarks  ars  made:  ''The  rsasoo  why 
an  independent  action  for  saoh  damages  cannot  and  ought  not 
to  be  sustained  is  found  in  the  rsmoleness  of  sncfa  damagoa, 
and  in  the  metaphysical  character  of  snch  an  injury,  con- 
sidered  apart  from  physical  pain.  Snch  injuries  ars  gener* 
ally  more  sentimental  than  substantial.  Depending  largely 
on  physical  and  nervous  conditions»  the  suffering  of  odo 
under  precisely  the  same  droumstanoes  would  he  no  teat  of 
the  suffering  of  another.  Vague  and  shadowy,  there  is  no 
possible  standard  by  which  such  an  injury  can  he  justly 
compensated  or  even  approximately  measured.  Easily  simu- 
lated ^'  and  impossible  to  disprove,  it  falls  within  all  of  tho 
objections  to  speculative  damages,  which  ars  universally 
excluded  because  of  their  uncertain  character.'* 

Another  consideration  which  is,  perhaps,  of  equal  impc^ 
tance,  consists  in  the  great  field  for  litigation  which  would  bo 
opened  by  the  logical  application  of  such  a  rule  of  damages. 
If  a  jury  must  measure  the  mental  suffering  occasioned  by 
the  failure  to  deliver  this  telegram,  must  they  not  also  meao* 
ure  the  vexation  and  grief  arising  from  a  failure  to  rsceivo 
an  invitation  to  a  ball  or  a  Thanksgiving  dinner?  Must  not 
the  mortification  and  chagrin  caused  by  the  public  use  of 
opprobrious  language  be  assuaged  by  money  damages?  Musi 
not  every  wrongful  act  which  causes  pain  or  grief  or  vexation 
to  another  be  measured  in  dollars  and  cents?  Surely,  a  court 
should  be  slow  to  open  so  vast  a  field  as  this  without  cogent 
and  overpowering  reasons.  For  ourselves  we  see  no  such 
reasons.  We  adopt  the  language  of  Gantt,  P.  J.,  in  CcmnM 
V.  WesUm  Union  Td.  Co.^  116  Mo.  84,  88  Am.  St  Rep.  575: 
''  We  prefer  to  travel  yet  awhile  sup^r  antiquag  viaa.    H  in 
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the  eTolation  of  aocieiy  and  the  law,  this  innovatioa  ihonld 
be  deemed  neceBiary,  the  legitlatnie  can  be  aafelj  tnisted  to 
introdooe  it|  with  those  limitationa  and  safegiiaide  whieh 
will  be  absolutely  neoessary,  judging  from  the  Tariety  ci 
cases  that  have  sprung  op  sinoe  the  promnlgation  of  the 
Texas  case.'' 

It  was  argued  that  onder  chapter  171  of  the  laws  of  1886 
(Sanborn  and  Berryman's  Annotated  StatnteSt  see.  1770  ft), 
damages  for  injuries  to  feelings  alone  might  be  reooTeied. 
This  law  provides  that  telegraph  companies  shall  be  liable 
for  all  damages  occasioned  by  failure  or  negligence  of  their 
operators,  servants,  or  employees  in  reoeiving,  copying,  trans- 
mitting, or  delivering  dispatches  or  messages.  We  cannot 
regard  this  statute  as  creating,  or  intended  to  create^  in  any 
way  new  elements  of  damage.  Whether  its  purpose  was  to 
obviate  the  difficulties  which  were  held  fatal  to  a  recovery 
in  the  case  of  ^'  Candee  ▼.  W€$Um  Unum  Td.  Oo^  84  Wis. 
471, 17  Am.  Rep.  452,  or  to  effect  some  other  object,  is  not 
a  question  which  now  arises;  bat  it  seems  clear  to  us  that 
had  a  radical  change  in  the  law  relating  to  the  kinds  of  saf- 
fering  which  should  furnish  a  ground  for  damages  been  con- 
templated,  the  act  would  have  expressed  that  intention  in 
some  unmistakable  way.  We  see  nothing  in  the  law  to  indi- 
cate such  intention. 

Finally,  it  is  said  that  verdicts  for  injuries  to  the  feelings 
alone  have  been  sustained  in  this  coorti  and  the  following 
casee  are  cited:  WigfUman  t.  Chicago  iU.  JSy.  Co.,  78  Wis. 
169;  9  Am.  St  Rep.  778;  Crdk$r  ▼.  Chicago  oU.  Ry.  Co.,  86 
Wis.  667;  17  Am.  Rep.  604;  Drafcr  t.  BaUr,  61  Wis.  460; 
60  Am.  Rep.  148.  Without  reviewing  these  cases  in  detail, 
it  is  sufficient  to  say  that  there  was  in  all  of  them  the  element 
of  injury  or  discomfort  to  the  person,  resulting  either  from 
actual  or  threatened  force,  and  they  cannot  be  relied  upon  as 
preeedents  for  the  allowance  of  damages  for  mental  sufferings 
alone. 

It  follows  from  these  views  that  the  instmetioD  esoepted 
to  was  erroneous. 

By  the  Court.  Judgment  reversed,  and  action  remanded 
for  a  new  triaL 

Cassodat,  J.  I  fully  concur  in  all  that  is  said  by  my 
brother  Winslow  in  this  case,  except  as  to  the  effect  to  be 
giTea  to  chapter  171  of  the  laws  of  1886,  Sanborn  and  Berry- 
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man's  Annotated  SUtataa,  aeotion  1770  (.  That  aUtute  ia 
express  terms  makes  telegraph  companiea  ^liable  far  all 
damages  occasioned  by  failure  or  negligence  of  their  opera- 
tors, servants,  or  employees  in  receiving,  copying*  Umnsmit* 
ting,  or  delivering  dispatches  or  messages."  It  was  manifestly 
intended  to  make  such  companies  liable  for  a  class  of  dam- 
ages not  recoverable  against  other  corporations  or  individuala. 
If  the  statute  gives  no  right  of  action  for  any  damages  except 
such  as  were  recoverable  at  common  law,  then  its  enaoiment 
was  an  idle  ceremony.  This  court,  by  a  long  line  of  deci- 
sions, has  ^*  held  that,  in  a  proper  case  sounding  in  tort^ 
compensatory  damages  may  include  not  merely  pecunimij 
loss  or  physical  injury,  but  also  mental  suffering:  Crater  t. 
Chicago  etc.  Ry.  Co.,  36  Wis.  667;  17  Ai^.  Bep.  504;  Brow%  ▼. 
Chicago  etc.  Ry.  Co.,  64  Wis.  342;  41  Am.  Rep.  41;  Wightman 
V.  Chicago  etc.  Ry.  Co.^  73  Wis.  169;  9  Am.  8t  Rep.  778; 
Orace  v.  Dempsey^  75  Wis.  818.  These  are  only  a  few  of 
many  cases  that  might  be  cited.  In  CuU$  v.  Weeism  UtiiUm 
Tel.  Co.,  71  Wis.  46,  it  was  held  that,  under  this  sUtute,  all 
damages  resulting  directly  from  such  negligenoe  in  Iran^ 
mitting  messages  were  recoverable.  Unless  the  words  **all 
damages*'  in  the  act  include  such  damage  from  mental  Mat 
fering  as  was  recoverable  before  the  atatnte  when  accompanied 
by  physical  injury  or  pecuniary  loss,  then  they  are  witlKHil 
meaning.  *'AI1  damages"  is  the  most  comprehensive  exprea- 
sion  that  could  be  used.  The  addition  of  any  enomeration 
would  only  weaken  the  language  employed.  **Itis  a  univei^ 
sal  rule  of  construction,  founded  in  tiie  clearest  reason,"  said 
Black,  G.  J., ''  that  general  words  in  any  instrument  cft  atat* 
ute  are  strengthened  by  exceptions  and  weakened  by  enumerap 
tion" :  SKarpleee  v.  Philadelphia,  21  Pa.  Bt  161;  69  Am.  Dea. 
759;  Webeter  v.  Morris,  66  Wis.  895;  57  Am.  Rep.  27& 

Such  negligence  of  a  telegraph  company  is  unlike  ordinary 
negligence.  It  may  be  similar  to  negligenoe  in  transmitting 
letters  by  mail.  A  telegram  may  occasionally  produce 
pecuniary  loss,  but  it  is  difficult  to  perceive  how  it  ean  pro- 
duce physical  injury.  This  may  be  why  the  statute  ia  oon* 
fined  to  the  owners  of  telegraphs.  It  may  be  diflScnlt  to 
measure  damages  resulting  from  mental  suffering  alone,  but 
it  is  no  more  so  than  when  accompanied  by  physical  injury 
or  pecuniary  loss;  and  all  agree  that,  when  so  accompanied, 
it  is  recoverable. 

The  judicial  mind  may  be  reluctant  to  depart  from  tlie 
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eotablished  rules  of  the  oommon  law,  but  the  legislatife  man. 
date  ia  nevertheleae  imperatiTe.  **  It  ia  the  dotj  of  all  ^^ 
eourta,"  said  Tindal,  C.  J.,  *'  to  confine  themselTes  to  the  worda 
of  the  legialaturey  nothing  adding  thereto,  nothing  diminiab* 
ing*':  EvereU  t.  WeU$,  2  Scott  N.  B.  681;  JTofieoii  T.  Eiek- 
itoedl,  69  Wia.  638,  and  oaeea  there  cited. 

For  these  reasons  I  most  respectfullj  dissent  from  the  ooa- 
dosiims  reached  hy  mj  brethren. 

TKLaoRATH  OmtFAmm^DjMAQWB—MnrtAL  AvensB.— Atakgnph 
oompany  is  not  liable  lor  montel  rafloriiis  And  pain  malting  tnm  ill  neg- 
lect to  transmit  a  meMage  promptly:  Comietf  T.  WuUm  Uwkm  TtL  Opi,  lid 
Mo.  34;  38  Am.  St.  Bep.  676,  and  note;  Wetiem  U^ilon  TA  O^r.  OarUr^ 
86  Tex.  680;  84  Am.  St.  Bep.  826^  and  note,  with  the  eases  eoUeoted. 

Damaqjes  ffOR  Mmmval  Sumano. — Mental  enfleiing,  anoonneeled  with 
physical  injury,  is  not  suflicient  to  snstain  an  aetion  lor  damagee  for  breaeh 
of  a  contract:  ComeU  ▼•  Wtdem  CTnfoa  TtL  Oa,  118  Mo.  84|  88  Am.  81 
Bep.  676,  and  note. 

Dam AOCB  loa  Mimtax*  Avouxsb  eaneed  by  the  deaUief  a  relatfre  thvoogh 
the  negligence  of  the  defendant  cannot  be  reooreredi  Mwgtm  T«  terfAira 
Pae.  Co.,  86  OkL  610;  28  Am.  St.  Bep.  148^  and  noleu 

Damaoxs  lea  MxmrAL  Amouish  in  a  libel  ease  Is  aol  leeovenUe  whea 
the  Ubel  is  not  actionable  per  ee.*  Hihl^fM  w.  Fori  WofA  NmL  Bamk,  88 
Tex.  462;  29  Am.  St  Bep.  800,  and  note;  bat  see  CoJUOt.  Mmyk^,  94  CU. 
29;  28  Am.  St  Bep^  88,  and  note.  The  qnestion  of  the  allowance  ef  dsssp 
agea  for  mental  angnish  in  the  variona  slaiise  ef  eases  will  be  foaad 
thonraghly  diecnseeci  in  the  notes  to  JMng  ▼•  FUtAmrgk  Me.  Mg.  Oa,  88 
Am.  St.  Bep.  711,  712;  fFeetem  Unkm  TeL  Co.  ▼.  Bogen.  24  Am.  81  Bepii 
80fl^aad  the  sstsaded  nets  Is  Wm^.  Wmimm  UfOm  ML  OiwT  Am  H 
Bep.634. 
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(87  WnooMnv,  72.1 

MvHioiFAi.  CoBPOBATXOss — Elxotbio*  WzBXS.  ^  Mnnioipsl  eorporatioas 
haTC  aatbority  to  make  all  reasonable  regalaticns  for  the  location  and 
nse  of  electric  wiree  in  the  streetib  ^nd  to  require  all  reasonaUs 
safeguards  to  secnre  the  safe^  and  conTenienes  of  the  pnbUs  in  the 
lawful  nse  of  the  street  i^  the  transaction  of  bnsinsss. 

MuMiciPAL .  CoRPoaATioxs— VALiDrrr  cxv  Obdutaitool— An  osdinanes  Is 
regalate  the  stringing  of  wiree  in  a  dty,  and  which  proridee  thai 
"  whenerer  it  shall  be  necessary  to  cross  tiie  line  of  any  esristing  ele^ 
trio '  li^t,  electric  power,  telegraph,  cr  telephone  line  cr  lines  •  •  •  • 
the  person  or  company  making  snch  crossing  shall  sapply  all  neceesaiy 
safegnards  for  tfie  same,"  is  reasoaable^  and  is  dearly  soitslned  and« 
the  police  power  of  the  city.  Kcr  is  snob  ordinance  rstroaetire  in  4ny 
sense  because  it  requirso  safeguards  for  crossings  whlsh  szlsted  si  ths 
tune  of  its  passage. 
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MiiniAMui   TBJg«owi  OoMTAVT.— WfH  il 
propiroM%  9m  nUlioa  «f  ft 

imilway  oooipMiy  to  pUM  gwd  wirts  aboir*  iti  trolUj  wirMsft 
•f  tli«  Ultar  with  tiM  telephoM  wiM^  m  i«q«irtd  bj  th* 
a  eity  ordinMiM  ngnUtiBg  tht  itriiigiag  «f  wirm  ta  tht  o^f. 

Mambam US  to  compel  the  pladng  bj  the  defendant  of  • 
guard  wire  above  its  trolley  wires  at  oertain  points  in  the  dif 
of  Janesville.  An  ordinance  of  said  city  provides  as  follows: 
'*  Whenever  it  shall  be  neoessary  to  oross  the  line  of  any 
existing  eleotric  light,  eleotrie  power,  telegraph,  or  telephooo 
line  or  lines,  or  any  wires  nsed  for  the  purpose  of  transmit* 
ting  electric  energy,  it  shall  be  at  a  distance  of  not  less  than 
three  feet  therefrom;  and  the  person  or  oompany  making 
such  crossing  shall  snpply  all  neoessary  safl^goards  Cor  tho 
same,  except  that  wherever  the  wires  of  any  telegraph,  tele- 
phone, or  fire  alarm  or  police  system  shall  cross  the  wires  of 
any  electric  light  or  power  system,  or  each  wires  used  far  the 
transmisBion  of  electric  energy,  shall  provide  all  neoessary 
safeguards  at  such  crossings.''  A  penalty  is  also  provided  tor 
any  violation  of  the  conditions  of  this  ordinance.  Other 
facts  appear  in  the  opinion. 

MUUr,  Noy€$,mid  MHJUr.  mid  FMrn^J^M^  mdF^fM. 
for  the  appellant. 

/aeifon  and  Jachwm^  for  the  rsspcmdenk 

**  Obtov,  C.  J.  This  is  an  eppeal  firom  an  order  of  the 
circuit  court  sustaining  the  demurrer  of  the  respcmdent  to 
*^  the  relation  of  the  appellanti  and  quashing  the  alternative 
writ  of  mandamtis.  The  material  facts  set  out  in  the  rela* 
tion  are  briefly  as  follows: 

The  relator,  the  telephone  company,  obtained  its  right 
from  the  state  to  do  business  in  the  dty  of  Janesville,  and 
to  erect  and  maintain  poles,  cross-arms,  and  wires  over  and 
through  the  streets,  ways,  and  alleys  of  said  eity,  and  operated 
telephone  wires  and  erected  poles  in  the  streets,  ways,  and 
alleys,  with  the  permission,  consent,  and  approTal  of  ssid  dty, 
from  1879  until  the  present  time,  at  a  great  expense,  and  has 
now  one  hundred  and  fifty-one  telephones  in  said  dty  and 
suburbs.  The  main  trunk  lines  of  the  poles  and  wirss 
haTC  been,  and  are  now,  maintained  upon  Bast|  Hain,  and 
Milwaukee  streets.  All  the  rights,  right  of  way,  and  ease- 
ments that  it  had  previously  enjoyed  as  a  telephone  com* 
pany  were  confirmed  by  an  ordinance  of  said  dty,  dated 
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Octobor  10,  1892,  a  oopy  of  which  is  attaohsd  hsfilo  and 
marked  "Exhibit  1,"  and  the  oompany  hat  stnee  exereiaed 
and  enjoyed  the  same,  and  all  the  eaid  lines  and  poles  have 
been  where  they  are  now  for  years,  with  a  Urn  sxeeptioBSi 
aud  where  they  should  be.  The  relator  has  oomplied  with 
the  statotes  of  the  statOi  and  paid  its  licenss  fts,  and  has  a 
lioenee  to  do  bneinees  as  a  telephone  company.  The  d^ 
fendant  is  a  corporation  by  the  laws  of  the  state,  and  ob- 
tained its  rights  to  operate  a  street  railway  in  said  dty  by 
horse-power  by  ordinances  of  said  dty,  dated  October  8 
and  November  25, 1885,  and  operated  the  same  on  the  same 
•treats  upon  which  the  relator  had  its  poles  and  wires, 
among  others  Bast,  Main,  and  Milwankee  streets.  By  an 
ordinance  of  the  dty,  dated  December  16,  1891,  the  fi»r* 
mer  ordinances  were  so  amended  as  to  glTS  the  defendant 
the  right  to  use  *'  electrical  power^  in  operating  its  street 
railiray,  and  on  a  single  or  dooble  track,  with  all  necessary 
curves,  turnouts,  switches,  poles,  brackets,  and  wires.  The 
defendant  has  erected  its  poles,  wires,  and  orerhead  wires, 
'*  over  and  above  the  streets  already  occupied  by  the  relator 
in  the  manner  aforesaid,  and,  among  others,  Bast,  Main,  and 
Milwaukee  streets  in  said  city.  The  defnidant  company  is 
compelled  to  use  very  strong  conductors  of  dectridty  to  run 
its  cars,  and  it  uses  main  and  trolley  wires,  which  are  not 
insulated,  while  the  wires  of  the  relator  are  insulated,  and, 
though  good  and  sufBcient,  can  only  use  feeble  and  delicate 
currents  of  dectridty  in  telephoning.  The  currents  used  by 
the  defendant  are  exceedingly  dangerous  to  property  and 
persons,  by  setting  fire  to  buildings,  and  by  injuring  persons 
coming  in  contact  therewith.  The  poles  of  the  relator  are 
liable  to  break,  and  the  wires  to  break  and  fall,  by  the  fiirce 
of  storms,  and  this  cannot  be  prevented;  and«  when  the  wires 
do  fall,  they  make  direct  crosses  with  the  wirse  of  the  defend- 
ant, and  the  high-tendon  currents  of  dectridty  used  by  the 
defendant  pass  in  the  wires  of  the  relator,  and  destroy  its 
instruments  and  other  property,  and  endanger  the  health  of 
its  employees  and  others,  and  are  liable  to  set  fires  in  the 
city.  If  the  defendant  had  constructed  its  railway  system 
properly  it  would  hare  placed  **  guard  wires'*  at  not  less 
than  four  feet  above  its  trolley  wires,  and  in  that  manner 
prevented  such  serious  consequences  by  restraining  and  carry- 
ing  off  the  high-tension  currents  safely.  Such  guard  wires, 
so  placed  and  maintained,  are  the  approved  method  of  aTcid* 
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tog  or  preventing  the  threatened  miflohiefl  The  defendaDt  is 
required  to  applj  each  Bafegnarda  by  an  ordtnanco  of  tlio 
city,  dated  October  10,  1892.  The  relator  haa  complied  with 
•aid  ordinance,  and  the  defendant  haa  failed  to  do  oo.  This 
is  the  substance  of  the  relation. 

We  are  of  the  opinion  that  the  facta  aet  oot  in  tho  relatioii 
are  suflScient  to  entitle  the  relator  oompany  to  the  remedy 
asked  for:  1.  The  telephone  oompany  occupied  the  streeta  of 
the  city  with  its  poles  and  wires,  and  was  in  the  safe  And 
successful  prosecution  of  its  bosiness,  onder  **  the  authority 
of  law,  and  *^  by  the  permission,  consent,  and  approval "  of  the 
city  of  Janesville;  2.  The  defendant  company  afterwards  aota 
its  poles  and  extends  its  wires  along  the  same  streets,  so  that 
its  lines  frequently  cross  the  lines  of  the  relator,  and  in  such 
near  contact  aa  to  endanger  the  persona  in  its  employment 
and  its  property,  and  threaten  the  destroction  of  its  bnsineas. 
Has  the  defendant  the  right  to  do  this,  if  it  is  in  its  power  to 
prevent  the  threatened  mischief?    By  the  common  maxim 
that  one  person  has  no  right  to  use  his  own  to  the  injury  of 
another,  and  by  the  common  principles  of  elementary  law,  it 
would  seem  that  it  had  not    The  defendant  has  intmded 
upon  the  established  business  of  tho  relator  in  such  way  aa 
to  endanger  it  and  the  persons  engaged  in  it,  when,  by  the 
adoption  of  such  a  simple  safeguard  and  the  only  practioa- 
ble  one,  such  danger  can  be  avoided  and  the  business  of  both 
subsist  together.    Ought  not  the  defendant  to  be  compelled  to 
adopt  such  safeguard?     These  facts  are  admitted  by  the 
demurrer.    The  learned  counsel  of  the  respondent  insists  that 
the  relator  had  not  such  priority  of  its  business  by  any  right 
It  is  averred  in  the  relation  that  it  was  established  according 
to  law,  and  prosecuted  *^by  the  permission,  consent,  and 
approval ''  of  the  city.    That  woald  clearly  give  the  relator  a 
right,  and  that  right  and  its  enjoyment  were  prior  to  any 
right  of  the  defendant    The  relator's  wires  are  up  in  tha 
streets,  bearing  sufficient  electrical  power  to  make  telephonio 
communications,  and  the  defendant  erosses  them  in  many 
places  with  its  wires,  bearing  electrical  power  sufficient  to 
propel  the  cars  upon  its  street  railway,  and  tho  first  storm 
that  comes  may  blow  down  the  poles  and  wires  of  the  rela- 
tor, and  its  wires  come  in  contact  with  tho  wirea  of  tho 
defendant,  where  they  cross  each  other,  and  become  charged 
with  its  dangerous  currents  of  electricity,  set  fire  to  the  build- 
ings in  which  the  telephone  instruments  are  used,  and  injure 
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other  property  ^  and  the  persons  employed  in  the  ^Bx* 
change  "  and  other  plaoes,  so  as  to  endanger  or  destroy  the 
business  of  the  relator.  Ought  not  the  defendant  to  be  oom- 
pelled  to  adopt  the  above  safeguards  to  prerent  this  thread 
ened  mischief  or  to  withdraw  its  lines  from  the  ^dnity  of 
the  relator's  wires?  The  company  that  caused  the  mischief 
ought  to  repair  it 

Section  7  of  the  ordinance  of  the  city,  dated  October  10, 1892, 
imposes  this  duty  upon  the  company  using  this  ^electrical 
power  system ''  in  all  cases,  and  requires  it  to  apply  such 
safeguards  under  a  penalty.  But  much  more  is  it  the  duty 
of  such  company  when  it  is  an  intruder  upon  the  already 
established  business  of  another  company.  The  electric  force 
is  the  most  powerful  and  dangerous  agency  of  nature,  and, 
even  when  restrained  or  controlled  by  the  most  perfect 
machinery  and  appliances,  its  high-tension  currents  are 
extremely  dangerous  in  many  directions.  If  a  municipal 
corporation  has  not  the  inherent  provisional  or  police  power 
to  pass  ordinances  to  regulate  or  restrain  the  use  of  snoh  a 
dangerous  agency  within  the  corporate  limitSi  it  certainly 
cannot  have  such  power  for  any  purpose. 

It  is  claimed  that  said  ordinanoe  has  only  future  operation 
or  effect.  In  application  to  the  case,  section  7  of  said  ordi- 
nance provided:  ^*  Whenever  it  shall  be  necessary  to  cross 
....  telephone  line  or  lines  or  any  wires  used,''  etc.  Has  it 
not  been  necessary  for  the  defendant  company  to  cross  these 
telephone  lines  or  wires  of  the  relator  since  the  passage  of  the 
ordinance,  and  is  it  not  now  necessary  to  do  so?  Then  the 
ordinance,  by  its  terms,  is  applicable  to  this  case.  The  ordi- 
nance  is  made  to  regulate  existing  things,  and  things  which 
continue  to  exist,  as  the  wires  of  the  defendant  cross  the 
wires  of  the  relator.  Whenever,  at  any  time,  wires  so  cross, 
this  safeguard  must  be  applied.  The  ordinance  has  a  present 
and  fature  effect.  It  is  said  these  wires  crossed  before  the 
ordinance  was  passed.  That  is  **  true,  and  they  have  con- 
tinued to  cross  ever  since,  in  violation  of  the  ordinance.  The 
ordinance  does  not  prohibit  the  crossing  of  such  wires.  It 
provides  the  remedy  for  it  as  an  existing  evil,  and  requires 
safeguards  to  be  so  placed  as  to  avoid  the  danger  to  persons 
and  property.    It  is  not  retroactive  in  any  sense. 

1.  The  ordinance  is  reasonable,  because  it  requires  that  to 
be  done  which  in  law  and  good  conscience  the  defendant 
ought  to  do  for  the  protection  of  the  relator,  whose  established 
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business  it  hat  endangered  and  disturbed;  IL  It  ia  dearly 
sustained  under  the  police  power  of  the  dty.  ^The  teal  is 
whether  it  is  designed  and  tenda  to  proteet  aome  publio  or 
private  right  from  the  injuriooa  act  of  tha  compaoy;  aa  when 
it  prohibits  the  running  of  the  cara  of  one  company  on  any 
street  so  near  the  depot  of  another  railroad  aa  to  interfere 
with  safe  and  couTenient  access  to  the  latter  road  **:  Tiede- 
roan's  LimiUtion  of  Police  Power,  607-609.  The  statute  of 
New  York,  requiring  telegraph,  tdephonci  and  electric  wirea 
to  be  placed  underground  in  streets  in  certain  dtiea  (Lawa 
1885,  c.  499),  was  upheld  in  P«opIs  t.  Sqmre^  107  N.  Y.  698; 
1  Am.  St.  Rep.  898;  We$tem  Union  Td.  Co.  t.  Jfayor  of  New 
York,  88  Fed.  Rep.  652.  The  right  and  authority  in  a  city 
''to  regulate,  control,  and  prohibit  the  location,  laying,  oae, 
and  management  of  telegraph,  telephone,  and  electric  light 
and  power  'wires  and  polea,'  •  •  •  •  in  order  to  guard  and 
secure  the  public  safety  and  conTenience,"  ia  upheld  in  IFia* 
eonrin  Tel  Co.  r.  0$hko$h^  62  Wia.  82.  (Minance  to  r^pilato 
street  railways  is  upheld  in  8taU  t.  Jfoduon  8l  By.  Co.,  72 
Wis.  612,  and  in  8taU  ▼.  HUboH,  72  Wia.  184.  Citiea  can  reg- 
ulate the  placing  of  electric  wirea  in  the  atreeta:  Keaabey  on 
Electric  Wirea,  88;  Van  Hook  t.  Maia,  70  Ala.  861;  46  Am. 
Rep.  86;  MuiwU  Union  Td.  Co.  ▼.  CJUcaye,  16  Fed.  Rep.  809; 
StaU  T.  Eoit  Orange,  42  N.  J.  L.  127;  IFssfsm  Union  Td.  Ca. 
T.  Philadelphia  (Pa.  Sup.,  Jan.  28,  1888),  12  AU.  Rep.  144; 
American  **  Union  TeL  Co.  t.  JTarriieii,  81  N.  J.  Eq.  827; 
Toledo  $U.  R.  R.  Co.  ▼.  JaekeonwiUe^  67  DL  87;  16  Am.  Bop. 
611 ;  Sioux  City  8t.  Ry.  Co.  t.  8ion»  Cily,  188  U.  8. 98.  Thero 
can  be  no  question  at  tbia  late  day  but  that  our  municipal 
corporationa  may  make  all  reasonable  regulationa  Jbr  tho 
location  and  use  of  electric  wirea  in  the  atreet,  and  require  all 
reasonable  safeguards  for  the  same.  The  queatioii  ia  firtoally 
so  settled  in  this  state  by  our  own  deciaiona. 

The  relator  ia  entitled  to  aue  out  the  writ  of  amadaaim  to 
compel  the  defendant  to  properly  place  auoh  guard  wirsa  aa 
the  proper  safeguard  in  auch  a  caae  to  protect  ita  rlgjhta  and 
safety.  The  relator  ia  eapecially  intereated  in  the  defend* 
ant's  performance  of  thia  public  duty.  It  ia  admitted  to  ba 
true  that  such  guard  wirea  so  placed  are  the  yosty  beat  and 
most  approved  method  of  aafeguard  in  auoh  oaaa.  Thia,  then, 
is  a  clear  legal  right  to  be  enforced  by  mandamme:  Marhwry 
▼.  MadUon,  1  Granch,  187;  Union  Pac.  B.B.C0.Y.  Hall,  91 
U.  S.  843;  People  t.  Chicago  ale,  JB.  &  Ce^  180  HL  176. 
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There  it  no  adeqoate  rtmedy  in  sooh  a  eAM»  •zoapt  by  th« 
writ  of  maiulamiti,  to  compel  the  reopondent  oempnoy  to  do 
what  it  if  clearly  right  for  it  to  do,  and  that  the  relator  baa 
the  right  to  compel  it  to  do.  The  penalty  enforoed  wonld  not 
coio  the  miechief:  Se»  w.  Bark$r^  8  Burr.  1S66;  Scott  and 
Jarnigin  on  TelegrapbSi  aec.  78;  High  on  Extraordinary  Legal 
Remediee,  eec  820;  P§opU  t.  Boitan  He.  R.  B.  Co.,  70  N.  T. 
509;  Hain$i  r.  Peopte^  19  DL  App.  864;  P$9fU  r.  Chict^  ^^ 
R.R,Ce.,VI  DL  118;  Ohw  §te.  By.  C:  w.  PiopU,  121  HL  488; 
IndianapolU  $U.  By.  Co.  w.  8taU,  87  Ind.  489;  8taU  r.  D$m0f9$f 
80  Ind«  619t  Vnioniawn  w.  CoinmomMoftA,  84  Pa.  St  298;  Earn 
T.  CammiiHanerMf  47  Pa.  St  861;  Qimn  T.  IVnttMi  Luim^ 
Boads^  1  Ad.  A  B..  N.  S.,  860;  Cambridge  r.  OkaHuten  §ie. 
B.  B.  Co.^  7  Met  70;  BaUroad  Cemmn.  r.  ParUand  eU.  B.  B. 
Co.,  63  Me.  269;  18  Am.  Bep.  208;  8taU  r.  North  EaoUm 
B.B.Co.,9  Bich.  247;  67  Am.  Dec.  661;  8iaU  r.  Hartford 
OU.B.B.  Co.,  29  Conn.  688;  8iaU  ^  t.  WUoon,  17  Wia.  687; 
SiaU  T.  BichUr,  87  Wii.  276;  8taU  r.  Wood  Co.,  41  Wie.  28; 
State  r.  Chicago  ete.B.B.  Co.,  79  Wie.  269;  Overeeere  of  Porter 
Tp.  T.  Overteere  of  Jereeg  Shore,  82  Pa.  St  276. 

It  is  said  that  no  ench  damagee  hato  yet  aocmed.  Tho 
relation  very  clearly  ehowe  that  ench  damage  is  imminent 
and  threatening,  and  the  danger  ia  all  the  time  preeent 
This  might  be  eniBdent  ground  far  an  injunction  to  reetrain 
the  defendant  from  croesing  the  wirea  of  the  relator  with  ito 
wires — ^a  much  more  violent  remedy.  Tho  relator  does  not 
seek  to  prohibit  such  crosses^  but  only  to  make  them  sab. 
The  relator  is  conducting  its  tolepbone  business  under  con* 
stant  fear  and  apprehension.  Must  it  wait  until  tho  full 
extent  of  the  apprehended  consequences  hare  been  reaUiedt 
The  remedy  sought  is  elearly  tho  proper  one.  The  demurrer 
of  the  respondent  to  the  relation,  and  the  motion  to  quash  the 
writ,  should  hare  been  OTorruled. 

By  the  Cousr.  The  order  of  the  eirouit  court  is  lefersed, 
and  the  cause  remanded,  with  direction  to  OTorrule  the  de- 
murrer and  the  motion  to  quash  the  writ|  and  Jbr  further  pro* 
ceedings  according  to  law. 


MuHioErAL  OovroBATioMS— BssvLAXiov  OS  UsB  ee  SfunSi— The  giaal 
of  a  right  to  mo  pvliUo  otrooli  to  aaintoln  and  oponito  tolegmph  Uhm  It 
•nbjeot  to  tiio  control  and  rogvlatUm  of  the  Ugiilatiiro.  8eoh  grant  dooo 
aot  abdioato  its  powor  oror  tho  pahlio  otreoti,  aor  la  any  way  oertdl  lli 
polioo  powor  to  bo  ozoreiood  lor  tho  gonoral  goods  AmeHdcm  ote.  TtL  Ook  ▼. 
Ah^  Itf  H.  T.  S41|  SI  Aik  at  Boew  7H  end  note,    goe  esteadod  aetae  tt 
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Jm!h  BMUitg  Amm,  ▼.  BeU  TekpkoM  Ob.,  67  Am.  B«p.  40^  wd 
C$MnU0U.  TA  Off.  ▼•  JbOcyt  10  Aflk  Si.  A^.  ISL 

ftTEBBis.— GovPLioffiao  RittBit  ov  TuMftAm  AV»  Bunnao  GUm 
FAVun  IKS  8m  ifiMiioii  Mwr  Ttipk,  09.  t.  yaiwirfW  <f0.  Bg,  On,  19 
N.  T.  S9S;  tl  Am.  8t  lUp.  8S8^  and  aoU^  aad  OMtaofi  #&  %.  Ok  «*• 
fVtf^r^  ilMk.  48  Ohio  St.  S90;  29  Am.  81  K&^  M0L  Md 
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MiBTAKB— WBinva  8iavn>  Wmnwr  RBABum.— Oat  wlio  has  aigatd  • 
written  initramtnt,  without  being  indooed  tiMnto  tbrough  anj  fnod 
or  deoeptioD,  cannot  aroid  ita  eifeot  on  the  froand  that  at  the  time  ha 
•igned  the  paper  he  did  not  read  it  or  know  its  coataBta.  And  tha  £mI 
tiiat  the  party  oould  not  read  Bngliah  or  madantand  Ifaa  ooatHita  of  ika 
paper  signed  ia  no  exooaa. 

Rw .a AHa —BgRDBW  ov  Pkoof.— Ona  who  aigaa  a  writtan  lalaaaa  in  igiMiraaaa 
of  ita  oontenta  is  preanmptiTelT  guiltj  of  groaa  nagligenoe^  and  tha  bar* 
den  of  proof  rests  upon  him  to  rebat  tha  praaumption. 

Flbadinq— EyiDBHOB.— The  Wieooaahi  atatata,  Saabotn  and  Bimijhmm^ 
Annotated  Statutes,  sootion  1816  a»  givaa  a  right  of  aotion  againat  a  rail- 
road company  for  injuries  sustained  by  aoa  amployaa  Ihroagh  tha  aegli* 
genoe  of  a  co-employee.  And  tha  rules  of  pleading  require  that  tha 
allegationa  of  a  oomplaint  in  an  aotion  under  thia  atatnta  ahaU  ahow 
elearly  the  relation  between  the  negUgaat  party  and  tha  oompaoy  raliad 
on,  and  the  proofs  matt  be  tonilned  to  tha  allsgationa  aiadaL 

Action  to  recover  damages  for  injuries  sustained  bj  fhe 
plaintiff,  who  was  an  employee  of  the  defendant,  as  brake- 
man.  The  injuries  were  sustained  in  oonsequenoe  of  a  col- 
lision  caused,  as  alleged  in  the  complaint,  by  the  negligenoa 
of  one  of  the  defendant's  engineers  in  charge  of  a  switch 
engine.  The  complaint  made  no  other  charge  of  negligence 
against  any  employee  of  the  defendant,  but  an  effort  was 
made  on  the  part  of  the  plaintiff  at  the  time  to  show  that  his 
injuries  were  caused  by  the  negligence  of  one  Hickson  ae 
yard  master.  The  answer  of  the  defendant  denied  the  charge 
of  negligence,  and,  as  a  separate  defense,  alleged  the  execu- 
tion and  delivery  by  the  plaintiff,  for  a  valuable  considM«ti<m, 
two  hundred  and  twenty-jBve  dollars,  of  a  release  under  seal, 
whereby  he  discharged  the  defendant  from  all  liability  on 
account  of  his  said  injuries,  and  the  said  release  was  given  in 
evidence  by  the  defendant  at  the  trial.  As  regards  such 
release  the  plaintiff  testified  in  substance,  that  at  the  time  of 
signing  the  paper  he  did  not  read  it;  that  he  could  not  read, 
and  did  not  know  whether  the  paper  was  read  to  him  or  not; 
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alto  that  he  was  a  Gferinan,  and  did  nol  anderatand  iha 

tents  of  the  paper,  and  did  not  know  that  it  released  the 

defendant  from  obligation  to  pay  him  Ibr  his  injaries,  and  if 

he  had  so  known  he  would  not  hare  signed  it.    Witnesses  on 

behalf  of  the  defendant  testified  that  the  release  was  read  to 

the  plaintiff  slowly,  and  that  he  made  no  oomplaint  to  the 

•effect  that  he  did  not  understand  the  paper.    The  ooort 

insinicted  the  jury  in  snbstanoe  that  if  the  plaintiff  knew, 

when  signing  the  paper,  that  it  was  a  settlement  of  the  ease^ 

then  the  paper  is  binding  on  him;  bat  if  he  did  not  nnder- 

stand  that  he  was  settling  this  claim  for  damagss  in  fall,  bn| 

signed  the  paper  for  some  other  reason,  the  answer  should  be 

accordingly.    The  plaintiff  had  a  Terdiot  for  three  thousand 

dollars,  from  which  he  agreed  to  remit  the  two  hundred  and 

twenty-five  dollars  paid  to  him  by  the  defendant    Judgment 

was  then  entered  against  the  defendant  for  two  thousand 

■even  hundred  and  serenty-fiTe  doUars,  and  oosts,  and  the 

defendant  appealed. 

Winkkr,  Flanier$,  SrnUh^  BoUwn,  and  FtZos,  and  W.  K.  Oft- 

ion,  for  the  appellant. 

2>.  jET.  Swuner  cvad  T.  B.  Ryan^  for  the  respondentt 

'^^  Piknbt,  J.  1.  The  release  giren  in  evidenoe,  upon  its 
faee,  is  plainly  a  bar  to  the  cause  of  action  set  out  in  the 
plaintiff's  complaint.  The  instructions  of  the  circuit  court 
in  respect  to  tiie  effect  and  binding  force  of  the  release  are,  in 
sobstance,  that  while  the  (act  that  the  plaintiff  executed  it 
raises  a  presumption  that  he  knew  its  contents,  and  that  it 
was  a  full  settlement  and  discharge  of  the  defendant  from  the 
claim  in  suit^  yet  the  plaintiff  might  avoid  its  effect  by  merely 
showing  that  at  the  time  he  signed  it  he  did  not  know  its  con- 
tents or  effect.  Written  instruments,  regularly  executed  and 
delivered,  cannot  be  thus  dealt  with  and  avoided,  or  their 
operation  defeated.  There  is  no  pretense  that  the  plaintiff 
was  induced  to  sign  the  release  through  fraud  or  misrepre- 
sentation, or  that  any  deception  was  practiced  by  misreading 
It  to  him.  EUs  inability  to  read  English  or  understand  the 
contents  of  the  paper  is  no  excuse.  This  was  his  own  negli- 
gence. He  could  and  should  have  sought  the  assistance  of 
eome  one  capable  of  properly  informing  him:  FiMer  v.  Madu 
Ion  MvL  In9.  Co.,  M  Wis.  603;  Sanger  v.  Dun,  47  Wis.  616; 
82Ain.  Rep.  789.  It  cannot  be  tolerated  that  a  man  shall 
execute.a  written  instrument,  and,  when  called  upon  to  abide 
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hj  iU  terms,  M7  meiely  tbmt  he  did  nol  rmd  U 
what  it  oonUiDed:  Uptony.  Tribileoek,  91 V.  8.  Vk    Tbm 
M  put  to  the  jnrj,  gdbe  upon  the  aasomption  thmt  the  plaintiff 
might  even  avoid  the  releaee  thoogh  his  execotioo  of  it  was 
attributable  to  hia  own  gross  negligence.    In  the  aaa»  of 
Sfuanan  v.  "•  Bidjk  MmL  LIm$.C^8i  Wis.  SS7,  628,  Hm 
eases  in  this  state  on  the  question  here  involved  weco 
sidered,  and  it  was  there  held  thati  if  the  instnuneDi 
signed  through  the  ezoosaUe  mistime  or  negligence  ef  tbm 
party,  he  is  not  bound  by  it»  and  that  the  burden  of  praof  ia 
on  him  to  rebut  the  presnmptioQ  of  gross  negligence.     If 
grossly  negligent,  manifeeUy  he  would  be  bound  by  it;  buft 
the  presumption  is  not  a  oonelusiTe  one.    This  is  no  doabi 
the  true  rule,  in  the  absence  of  proof  to  ehow  that  the  party 
had  been  deoeiTcd,  misled,  or  OTcrreached.    Under  the  instrm^ 
tions  given,  the  plaintiff  was  allowed,  without  showing  mnj 
excuse  whatever  for  his  gross  negligence,  to  avoid  the  releaaa 
on  the  ground,  simply,  that  at  the  time  he  signed  the  paper 
ho  did  not  know  its  contents  and  effect 

2.  The  right  of  the  plaintiff  to  recover  depended  entiiwly 
on  bringing  his  case  within  the  statute:  Sanborn's  and  Berry- 
man's  Annotated  Statutes,  sec  1816  a,  making  a  railroad  cooih 
pany  liable  **  for  damages  sustained  by  an  employee  thereof 
within  this  state  without  contributing  negligence  on  his  part| 
when  such  damage  is  caused  by  the  negligence  of  any  trains- 
dispatcher,  telegraph  operator,  superintendent^  yardmaater, 
conductor,  or  engineer,  or  of  any  other  employee  who  has 
charge  or  control  of  any  stationary  signal,  target  point,  block, 
or  switch.''  He  was  without  remedy  at  common  law,  in  thia 
case,  for  the  consequences  of  the  negligence  of  his  fellow- 
servants  or  co-employees.  The  rules  of  pleading  require  thai 
the  allegations  of  a  complaint  under  this  statute  shall  show 
clearly  the  relation  between  the  negligent  party  and  the  com- 
pany relied  on,  and  the  proofr  must  be  oonfined  to  the  allega- 
tions made.  The  only  cause  of  action  alleged  was  for  the 
negligence  of  the  engineer,  and  at  the  trial  the  evidence  was 
directed  to  an  attempt  to  show  that  'Ftt\lrmnn  was  yard- 
master,  and  that  the  injury  was  caused  by  his  negligent 
and  improper  conduct  The  case  was  taken  from  the  jury 
on  this  point;  the  court  holding,  as  matter  of  law,  ^^^  thai 
Hickson  was  in  such  relation  (but  what  is  not  stated)  to 
the  company  and  the  running  of  the  road;  that  his  negli- 
gence was  the  negligence  of  the  defendant  compai^*    The 
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cue  should  have  been  put  upon  some  definite  point  or  rel*- 
iion  specified  in  the  statute,  and  within  the  issue  framed  by 
the  pleadings.  Here  the  case,  as  to  the  ground  of  reooTeiy^ 
was  sabmitted  and  decided  upon  an  issue  of  which  the  plead* 
ings  contain  no  intimation  whatever-^a  praetaoe  certainly 
not  to  be  encouraged:  Kru$ehke  t.  SUfan,  8S  Wia.  88S^  884. 
We  make  these  remarks  in  view  of  the  fact  that  the  ease  will 
probably  be  tried  again,  when  these  objections  may  be  obvi* 
ated.  And  in  tliis  connection  we  will  add  that  we  think  thati 
in  Tiew  of  the  evidence,  the  question  whether  Hiekson  was 
yardmaster  or  not  was  one  of  fiaot  Cor  the  jury  under  pfoper 
initnictions  from  the  court. 

For  the  error  in  the  charge  of  the  court  In  felatioQ  to  the 
rdease  and  evidence  concerning  it  the  judgment  of  tlie  olr- 
cait  court  must  be  reversed. 

B7  the  CoDBT.  The  judgment  of  the  eiroult  eovfft  b  !•• 
versed,  and  the  cause  is  remanded  tat  a  new  tilaL 

MnTAn  OF  Tact  whxv  hot  Rbluvid  AsAnrav.— IfBOffuiss  «f  a  Sllf* 
HlUioo  in  a  oontraefc,  whoo  th«r«  u  no  fTidmiM  thai  ike  party  waa  dieelfe4 
or  misled  by  any  miarepreMiitetion  or  eonotalnMat  of  faot^  aad  kla  akiahe 
most  be  aaeribed  to  his  oiroloesnoee  or  inaltontioii,  ie  no  greoBd  for  relieli 
Bobertttm  v.  Smiih,  11  Tea.  211;  00  Am.  Dee.  S84;  Jmmr.  Ttuimim,  f  Afaw 
602;  44  Am.  Deo.  448,  aad  note;  Fakk  v.  Pruikg.  S  Or.  SS;  M  Aak  Dee. 
401.  8««  the  eitendod  note  to  MOf  v.  8t€9m§^  46  Am.  Dee.  SIl,  and  Ibe 
aote  to  Borden  t.  iMeftnumd  OcBp.Ox.K  Am.  St  Bo^  000^  ia  wUeli  laMw 
Bote  tbo  later  casee  on  this  proposition  will  be  feaad* 

GovTRAOT— AocnrTAXOB.— The  aooeptanee  of  a  written  eeatnel^  wHbeat 
reading  it^  binds  the  aooeptor  if  ho  avails  himsolf  of  its  previeieaat 
V.  Cmard  8.  8.  Oa.,  108  Mesa  008|  Si  Am.  SI  Bep.  000^  aad 
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Sua  or  Obatrl— WABEAirrT  ov  Fmrma—A  efeaee  ia  a  eoatrael  te  An^ 
nish  a  steam-boiler  "to  be  aUowed  one  hnadred  aad  HMf  peuda  of 
steam-working  preasnre  by  United  States  inspeetorsy"  has  ae  teferenei 
to  the  oapaeity  of  the  boiler,  and  la  not  to  be  eenstmed  aa  a  warrant 
that  the  boiler  oontraoted  for  wonld  prodaee  and  maintain  a  werkiag 
presBoro  to  that  amonnk 

OlAui  or  Chattbl— Impuxd  WAaaAHtr.— Whera  a  kaewa^  deeeribed,  and 
defined  artide  ie  ordered  of  a  manafaotarer,  and  the  aiael  tUag  bar^ 
gained  for  is  snpplied,  there  ia  no  implied  wanaaty  ef  ita  itaeoi  far  Ibe 
ase  intended  by  the  pnrohaser,  althongh  it  may  have  been  stated  bf  Mm 
that  it  was  required  for  a  partiealar  paipeee^ 
9r.  Bar..  VobXLL*8 
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Saui  m  CHATraif— O&AL  WAmKAvrr.— If  n  articfe  it  mU  bj  • 

wiiMeii  oontnat^  which  ia  ■tint  on  Iht  rabJMl of  vamotyf  aoonl viv* 
iwity  m»do  ft*  tho  mmo  fcinio  or  proTioMlj  oui  bo  «hoini»  aad  ao  oddt 
tional  offol  wurranfey  can  bo  iograftod  on  or  nddod  to  ono  thai  is  writtaab 

0»nmAOT  —  Waitbr  or  BasAOH.  —  Whoro  n  contraet  to  fnmiah  a  otonofe- 
boiler,  gaaraiiteed  to  bo  a  firat-olaM  joK  containa  no  speeifloation  no  to 
how  tho  grato>hi^ngon  should  bo  plaood  in  tho  fnmaoe^  and  thoj 
pUood  in  aocordanoe  with  a  ooramoa  and  approrod  modo  of 
tion«  tho  pnrohaoor  cannot  objeoltbat  ■onto  other  modo  was  not  adopted 
And  if  he  taw  when  tho  boiler  was  ddiTerod  that  tho  grate-hangon  worn 
too  hish,  and  assumed  to  chango  thoir  location  himsolt  althoo^  tbo 
mannlaotnrer  offered  to  do  it^  ho  aftorwards  has  no  oanso  for  oonpUiaft 
that  they  wero  wroogly  placed. 

OoMTaAOT^BBKAGB— Dorr  HOT  TO  BiiBAHOB  DAMAOM.^Whsro  a  party 
has  been  damaged  by  tho  failure  of  another  to  perform  his  contract  tho 
law  does  not  permit  him  to  ra  conduct  himself  aa  to  enhanoo  tho 
ages,  and  recdver  tho  damages  so  onhaacod. 

doiiTnA(ar-r-BBSAOB-*n8i  OF  Abtioui  PraasAODi— If  a 

guaranteed  to  be  a  first-class  joK  baa  apparsnt  dafootig  known  to  tho 
parchaser,  ho  la  in  doty  bound  not  to  uaa  tho  boilor  la  its  dofootira  om^ 
'  dition,  to  his  or  its  damage. 

Action  by  a  boiler  manufaotaring  oompany  to  lecoror 
the  last  installinent,  witii  interMt,  of  the  price  of  a  steam- 
boiler-  built  and  delivered  by  the  plaintiff  for  the  defendant. 
There  was  an  express  contract  containing  definite  specifica- 
tions in  respect  to  the  construction  of  the  boiler,  and  the  sise 
and  character  of  its  several  parts,  and  there  was  a  olaoae 
therein,  that  we  (the  plaintiff)  **  guaranty  the  boiler  to  be  a 
first-class  job.'*  By  another  clause  in  the  contract  the  plain- 
tiff was  to  furnish  a  boiler  '^io  be  allowed  one  hundred  and 
thirty  pounds  of  steam-working  pressure  by  United  States 
inspectors."  The  boiler  was  constructed  in  all  respects  in 
in  accordance  with  the  specifications  in  the  contract^  and, 
after  being  duly  tested,  was  placed  in  the  defendant's  boat. 
The  defendant  interposed  the  defense:  1.  That  the  boiler 
leaked;  2.  That  it  was  not  so  built  as  to  be  allowed  one  hon- 
dred  and  thirty  pounds  steam  pressure  by  the  government 
inspector,  and  would  not  maintain  a  working  pressure  of  that 
amount;  3.  That  the  grate-hangings  were  placed  too  high  in 
the  furance.  The  evidence  given  tended  to  show  leakage  of  the 
boiler,  and  also  that,  by  reason  of  the  position  of  the  grate  in 
the  boiler,  the  defendant  could  not  get  up  sufficient  steam. 
Evidence  that,  pending  the  making  of  the  contract,  the  de- 
fendant informed  the  plaintiff  that  he  required  a  boiler  thai 
would  produce  one  hundred  and  thirty  pounds  of  steam-work- 
ing pressure  was  offered,  but  ruled  out  by  the  oonri.    In 
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the  jury  the  court  instrnoted  them,  in  eabitance^ 
that  there  was  no  warranty  in  the  oontraot  as  to  what  the 
boiler  would  do;  that  if  the  grates  were  plaoes  theretn  in 
iccordanoe  with  a  common  and  approved  mode  of  oonstmo- 
tioQ  in  boilers  and  furnaces  of  the  sise  and  construction  called 
for  by  the  contract|  then  it  was  not  a  Tiolation  of  the  contract 
that  another  plan  was  not  adopted,  such  other  plan  not  haT* 
iiig  been  provided  for  in  the  contract;  that  if  the  grates  were 
not  in  the  right  place,  and  this  fact  was  a|^rent  to  the  de« 
fendant,  his  duty  was  to  place  them  right  before  using  the 
boat;  and  that,  if  the  boiler  leaked,  when  tested  before  starU 
ing,  to  such  an  extent  as  to  injure  the  boiler,  then  it  was  the 
duty  of  the  defendant  to  have  the  leak  stopped,  and  not  to 
use  the  boiler  in  its  leaky  condition,  to  its  damage  and  his 
own.  The  court  declined  to  charge  that  therw  was  any  im* 
plied  waranty  of  the  boiler,  but  did  charge  that  if  it  was  made 
according  to  contract,  and  the  contract  was  complied  with  in 
all  particulars,  the  plaintiff  was  entitled  to  a  Tcrdict  for  the 
amount  claimed,  and  interest.  The  plaintiff  had  a  verdict 
accordingly,  and  the  defendant  appealed. 

Cate^  Jons9^  and  Sambom^and  D.  Uoyd  Jon$$^  tot  the  appel- 
lant 

Ofuns  and  Vnman^  for  the  respondentt 

^**  PimvsT,  J.  1.  The  clause  in  the  contract,  *to  be 
allowed  one  hundred  and  thirty  pounds  of  steam*working 
pressure  by  United  States  inspectors,"  was  not  an  assurance 
that  the  boiler  contracted  for  would  produce  and  maintain  a 
working  pressure  to  that  amount  It  has  no  reference  to  the 
capacity  of  the  boiler,  and  plainly  refers  to  the  government 
inspection  of  boilers  under  section  4418  of  the  Revised  Stat- 
utes of  the  United  States,  and  that  it  would  be  such  a  boiler 
that  they  would  permit  a  working  pressure  of  one  hundred 
and  thirty  pounds,  and  set  the  safety  valve  accordingly. 
There  was  no  express  warranty  therefor  beyond  the  guaranty 
that  the  boiler  should  be  a  first-class  job. 

2.  The  contract  contains,  it  will  be  seen,  very  many  defi-' 
Dite  specifications  in  respect  to  the  construction  of  the  boiler 
and  the  size  and  character  of  its  several  parts,  and  it  has 
been  found  by  the  jury  that  the  contract  in  these  respects  had 
been  complied  with  by  the  plaintiffi  The  jury  was  instructed 
that,  if  the  boiler  was  not  a  first-class  job  in  the  particulars 
of  construction  specified  and  eompkdned  o^  there  was  a  fail- 
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ure  to  perform  the  contract,  and,  if  it  had  not  been  porfonned 
in  these  respects,  the  plaintiff  was  not  entitled  to  the  fall  oon* 
tract  price  if  the  boiler  was  worth  less  for  thai  reason.  80^  it 
will  be  seen  that  the  jury  have  fonnd  against  the  ooatentioiis 
of  the  defendant  in  these  respects. 

8.  It  was  made  plain  that  the  defendant  got  tha  exact  arti- 
cle  or  thing  he  bargained  for;  and,  althongh  it  may  hatt  baao 
stated  that  it  was  required  for  a  particular  purpose,  still,  as 
he  did  not  exact  an  express  warranty,  he  took  the  risk  of  ita 
fitness  for  the  intended  nse,  and  no  warranty  in  that  respect 
can  be  implied:  Benjamin  on  Sales,  sec  667;  CAoiilsr  t.  flop* 
kins,  4  Mees.  A  W.  899;  OUivant  w.  BayUy,  6  <i  B.  S88.  In 
Jone$  ▼.  JiMf,  L.  R.  3  <i  B.  197,  202,  the  rale  was  laid  down 
that  '*  where  a  known,  described,  and  defined  artide  is  ordered 
of  a  manufactarer,  although  it  is  stated  to  be  required  by  the 
purchaser  for  a  particular  purpose,  still,  if  the  known,  defined, 
and  described  thing  be  actually  ^**  supplied,  there  is  no  war- 
ranty that  it  shall  answer  the  particular  purpose  intended 
by  the  buyer/'  Where  the  buyer  in  such  ease  gets  what  h« 
has  bargained  for  there  is  no  implied  warranty;  SriU  t. 
Brewer^  Ref.  etc  Co.,  Ul  U.  8.  518,  519;  OouUt  t.  Bropfty, 
42  Minn.  109;  Deminig  r.  FotUr^  42  N.  H.  165.  The  distinc- 
tion seems  to  be  between  the  manufacture  or  supply  of  an 
article  to  satisfy  a  required  purpose  and  the  manufacture  or 
supply  of  a  specified,  described,  and  defined  article,  as  in 
this  case.  In  the  former  case  there  may  be  an  implied  war* 
ranty,  but  in  the  latter  there  is  none.  It  is  equally  well  set* 
tied  that,  if  the  article  is  sold  by  a  formal  written  contract, 
which  is  silent  on  the  subject  of  warranty,  no  oral  warranty 
made  at  the  same  time,  or  previously,  can  be  shown,  as  the 
writing  is  conclusively  supposed  to  embody  the  whole  oon* 
tract;  nor  can  any  additional  oral  warranty  be  engrafted  or 
added  to  one  that  is  written:  Merriam  t.  FiM,  24  Wis.  640; 
McQaaid  ▼.  Aoss,  77  Wis.  470;  Ds  WiU  t.  Bsiry,  184  U.  a 
312.  The  ruling  of  the  court  in  rejecting  the  evidence  of  Mo- 
Gregor,  the  tendency  of  which  was  to  show  a  parol  warranty, 
or  that  the  plaintiff  knew  for  what  use  the  boiler  waa  required, 
was  correct  The  instructions  of  the  court  were  in  aocordance 
with  these  principles,  and  fBiirly  submitted  to  the  jury  the 
question  in  respect  to  the  warranty  or  guaranty  contained  in 
the  contract. 

4.  As  there  was  no  express  warranty  other  than  that  ctated 
in  the  contract  aa  to  finish  and  workmanship  of  the  boiler^ 
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already  noticed,  and  no  warranty  ooold  bo  impliedi  tbo  do- 
lendant  has  no  reason  to  oomplain  of  the  rejection  of  evidence 
bearing  on  the  subject  of  damages  in  tbeee  respects.  The 
claim  that  the  grate-hangers  were  placed  too  high  was  prop* 
erly  disposed  of  by  the  conrt,  on  the  gronnd  that  it  was  a 
matter  of  opinion  with  machinists  and  engineers  how  high  or 
low  they  should  be  placed,  and  the  contract,  though  entering 
largely  into  details  of  construction,  contained  no  specification 
on  the  subject.  The  defendant  testified  ^**  that  he  had  bad 
ezperienoe  as  a  machinist  in  and  about  steam-engines  and 
boilers  for  over  fifty  years,  and  had  a  machine-shop  of  hia 
own  for  twenty-five  or  thirty  years;  that  when  the  boiler 
came  he  saw  the  defect — that  Uie  hangers  ought  to  be  eight 
inches  lower  than  they  were;  that  the  expense  of  lowering 
them  was  trifiing;  and  that  he  knew,  if  put  down  eight 
inches,  the  boiler  would  make  steam  better,  but  he  started 
his  boat  without  making  the  change,  and  made  no  ehange 
thereafter.  Although  the  plaintiff  offered  to  make  it»  yet  the 
defendant  assumed  to  make  it  himsell  He  has  no  cause  of 
complaint  in  this  respect 

&  Considerable  testimony  was  giTsn  in  respect  to  the  leak« 
ing  of  the  boiler*  but  we  do  not  see  that  any  was  excluded 
that  was  competent  and  proper.  Three  witnesses  testified,  in 
substance,  that,  when  the  boiler  was  inspected,  its  leaks  were 
of  no  consequence,  and  not  more  than  all  new  boilers  do  leak 
at  first  The  plaintiff  had  no  notice  of  this  inspection,  and 
was  not  represented  when  it  occurred.  Other  tests  were  had, 
and  there  was  evidence  tending  to  show  that  the  defendant's 
fiulure  to  furnish  the  proper  means  of  making  thess  tests 
tended  to  strain  and  injure  the  boiler  and  cause  it  to  leak, 
and  it  was  used  in  the  defendant's  boat  a  considerable  time 
without  any  effort  being  made  to  stop  the  leaks.  As  the  jury 
evidently  found  that  the  plaintiff  properly  performed  its  con- 
tract, that  point  having  been  fairly  submitted  to  them,  the 
defendant  has  no  ground  to  complain.  We  think  that  the 
charge  of  the  court  on  this  subject  was  correct:  1  Sutherland 
on  Damages,  li8;  Popotfay  ▼.  MwnkmiU^  68  Wis.  881;  60  Am. 
Bep.  6S8. 

As  there  are  no  other  questions  requiring  attention  It  fdl* 
kws  from  these  views  that  the  judgment  should  be  affirmed. 

By  the  CouM.  The  judgment  of  the  oironit  oeurt  is  a^ 
firmed. 


88  BtATB  ••  HAMOKi 

.  Salm  ov  MAmwAomMD  AsnoL»--WABBAVR;  WMBi  mot 
Hie  mannfaotnivr  of  an  articU  aoeordiBf  to  spooUlcaiioiio  fwnuJbmd  by  hit 
employer  doee  not  impliedly  warrant  that  it  will  anowor  tlio 
which  it  waa  intended  by  the  projeotor.  In  saofa  a  eaeo  the  risk 
Utter:  RkkeiU  t.  Siaton,  9  Dana,  Sft8;  S6  Am.  De&  141.  The 
an  article  of  a  certain  brand  imports  no  warranty  at  to  the  aitabia  hmymad 
that  it  U  of  that  brand:  Hfott  ▼.  Bogle,  6  Gill  *  J.  110;  25  Am.  0aa.  STi^ 
and  note.  See  a  diicaaeion  of  thia  qnection  in  the  aztandod  Dota  t 
▼.  MorriO,  24  Am.  Rep.  107. 

Saks— Parol  Btiduiob  ot  Wabbahtt  Outszdb<iv  OowruAon 
aitended  note  to  Oreen  t.  BcUaom^  0  Am.  8k  Bopti  197,  and  the  nola  to 
mm  ▼.  Htndmwn,  21  N.  H.  224;  ftS  Am.  Dea  185.  When  the 
bill  of  sale  rednce  their  agreement  to  writinf  no  action  will 
warranty  made  at  the  time  of  the  sale  when  no  fraad  it  alleged:  Mtmm^/htrd 
▼.  MeFkertoH,  1  Johns.  413;  8  Am.  Dee,  880.  Tte  the  aaae  eAet^  aae  Smkk 
T.  WiUiama,  1  Mnrph.  426;  4  Am.  Dee.  684.  In  the  absenoe  of  frand,  aoei- 
dent,  or  mistake  it  is  incompetent  to  show  a  parol  warranty  el  agriooltninl 
implements  sold  by  a  written  eontraot  eontaining  no  warrantyt  Mma€  ▼• 
Pearce,  68  Iowa,  679;  43  Am.  Rep.  125,  and  notei 

Damaobs — Duty  to  Kbsp  Dowk.— ^One  whosnfliHi  from  a  breaeh  of  oam- 
tract  most  so  aot  as  to  make  his  damagee  aa  small  aa  he  reasonably  ean.  Ha 
mast  not,  by  want  of  care  or  inezensahla  ae^iganoe^  allow  hia  damafan  to 
grow  and  charge  them  all  to  the  other  partyi  Wr^  t.  MmJ^  110  H.  T* 
837;  6  Am.  St.  Rep.  866,  and  aztaadad  note. 


Stati  V.  Havbov. 
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■LBonom— KzoLunov  or  LnoAL  Voma.— When  an 

oonduoted  the  person  who  leoeiTee  a  plurality  of  the  legal 
east  thereat  is  entitled  to  the  offioa.  Thia  is  mh  althongh,  timngh  an 
error  of  judgment^  the  inspectors  of  election  exolnded  Totea  ol  qaalifiad 
electors  solBcient  to  have  changed  the  rssnlt. 

BLacnoNS— Quo  WAKRANTa— In  an  notion  of  ^iie  morraalo  ta  test  ika  right 
to  an  elective  office  the  real  issna  is^  Who  reoeived  a  plnrality  of  the 
legal  votee  actually  oast  at  the  election?  Ballots  ollhred,  bnl  i^Jaotod 
by  the  inspectors,  are  unavailable  for  either  eandidate. 

Quo  Warranto  to  try  title  to  office.  The  relator  mnd  the 
defendant  were  rival  candidates  for  the  office  of  clerk  of  the 
circuit  court,  and  it  appeared  from  the  relation,  thati  of 
the  whole  number  of  votes  cast  for  that  office,  the  relaUur 
received  three  hundred  and  eighty-two,  and  the  defendant 
received  three  hundred  and  ninety-five.  But  the  relation  fur- 
ther states  that  in  one  precinct,  where  the  relator  received 
fifty-nine  votes  and  the  defendant  received  thirty-three  votes, 
eighteen  qualified  voters  who  attended  for  the  purposia  of  vot- 
ing for  the  relator  were  prevented  by  the  election  officers  ttom 
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Toting  at  the  eleetlon,  by  reason  of  the  enoneoaa  belief  of  the 
inspectors  that  they  were  not  qaalified  voters;  tliat  if  the  Totee 
of  such  electors  had  been  received  the  relator  would  have 
been  elected;  that  the  defendant  was  wrongfully  dedared 
elected;  and  the  certificate  of  election  given  to  him;  and  the 
relation  asked  that  the  defendant  be  excluded  from  the  said 
oflSce  and  that  the  relator  be  placed  therein.  A  general 
demurrer  to  the  complaint  was  sustained,  and  the  plaintiff 
appealed. 

O'Keefe  and  Fosfir,  and  0.  H.  FosfiTp  oimI  /.  /•  JTOMi  te 
(he  Appellant. 

Wichham  and  Farr^  for  the  Respondenl 

^'*  NbwxaNiJ.  The  real  issue  in  an  action  of  ftto  isamivUo 
to  test  the  right  of  an  elective  office  is,  Who  received  a  plu- 
rality of  the  legal  votes  actually  cast  at  the  election  f  8taU  t. 
Nartonj  46  Wis.  832.  Ballots  offeredi  but  not  received  by  the 
inspectors  of  election,  can  never  be  made  available  for  either 
eandidate:  Hartt  v.  Harvey^  19  How.  Pr.  245;  Cooley's  Con- 
stitutional  Limitations,  6th  ed.,  781;  Mechem  on  Public  Offices, 
Bee  237.  Much  lees  where  the  intention  is  not  formulated 
into  a  ballot,  but  rests  in  intention  or  desire  merelyt  can  it  be 
counted  for  a  vote. 

^  The  exclusion  of  legal  votes — not  fraudulently,  but  through 
error  in  judgment — ^will  not  defeat  an  election.  It  is  an  error 
which  there  is  no  mode  of  correcting,  efen  by  the  aid  of 
the  courts,  since  it  cannot  be  known  with  certainty  after- 
wards how  the  excluded  electors  would  have  voted;  and  it  is 
obvious  that  it  would  be  dangerous  to  receive  and  rely  upon 
their  subsequent  statements  as  to  their  intentions*  after  it  is 
ascertained  precisely  what  efiect  their  votes  would  have  had 
upon  the  result.  •  •  .  •  An  election  honestly  conducted  under 
the  forms  of  law  ought  generally  to  stand,  notwithstanding 
individual  electors  may  have  been  deprived  of  their  votes,  or 
unqualified  voters  have  been  allowed  to  participate.  Indi« 
viduals  may  sufier  wrong  in  such  cases,  and  a  candidate  who 
was  the  real  choice  of  the  people  may  sometimes  be  deprived 
of  his  election;  but,  as  it  is  generally  impossible  to  arrive  at 
any  greater,  certainty  of  result  by  resort  to  oral  evidence,  pub* 
lie  policy  is  best  subserved  by  sJlowing  the  election  to  stand, 
and  trusting  to  a  strict  enforcement  of  the  criminal  laws  for 
greater  security  against  the  like  irregularities  and  wrongs  in 
the  futui^'':  Cooley's  Constitutional  Limitations,  6th  ed.,  781, 
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'^^  It  is  not  questioned  that  the  election  was  honeetlj 
docted.    No  fraud  is  claimed  in  the  exclusion  of  ▼olan.     U 
was  error  of  judgment  only.    Nor  is  it  claimed  thai  any  o< 
the  votes  cast  were  illegal.    Nor  is  it  disputed  that  the  defand- 
ant  receiTed  a  plurality  of  the  Totes  actually  east    Tho  alea 
tion  should  stand. 

By  the  Coubt.    The  order  of  the  drouit  court  is  aArmod. 

BLsorioHS— KxcLUsnui  ov  Lbsal  Yorai.— Ths  cnlMisB  sf  Hgri 
Bot  f nuidiil«nUy,  bat  throo^  •nor  «f  jndgniMil^  will  mok  daftat  tm 
slihoogh  tii«  mrot  m  mm  tk«M  Is  no  BMds  eC  sonwIiB^  timm  H 
■hown  with  oertaiatj,  •h&rwgdM,  kam  ths  oxoladtd  ▼■!»■  wsbIA 
▼oltdi  Afv  V.  Ttagmit  106  K.  a  876|  19  Asb  M.  Bsp.M9. 


Fare  tK  Statb  Bank  of  FIeilupi. 

^WmoamukmJI 

OOBTBSSIOir— RbTOBB  of  PBOrBBTT— DAMAOBi  fOB  LbVT  OT 

If  property  not  lUblo  to  ooisoro  on  oxoeslioii  U  Itvisd  vpoB  Iqr 
or  if  tbo  levy  i*  intnfBoiont,  aad  tbo  proporty  or  part  of  il  Is 
to  tb«  porton  from  whom  it  wm  takon  vpon  dioeovory  of  tbo  niitik% 
and  befort  aa  aotion  for  tbo  oooTonloii  Is  broagbt^  tho  damafm  roooTotad 
for  tbo  taking  of  tho  part  oo  rotsmod  obovld  ba  auroly  aoiiaa 
•pooial  damagoi  apart  from  tbo-mora  TalBo  of  tbo  ytopet>j  art 
Damaobs— Immatbbui.  Bbbob.— Tho  nogloot  to  InolBdo  nominal 

in  a  Tordiot  and  jndgmont  for  tbo  Talno  of  tbo  part  of  tbo  proportgr  noS 
lotamod,  whon  tbo  omimion  dots  not  aiiMt  tbo  q[MotisB  of  ooot^  is  boS 
JBttifTing  a  rovonal  of  tbo  JadgmontL 


AcnoiT  for  the  wrongful  conversion  of  certain  chattels,  to 
which  the  plaintiff  claimed  title  under  a  chattel  mortgage 
executed  by  one  Houghton,  who  had  possession  when  the  prop- 
erty was  taken  by  the  defendant  Hunt,  as  sheriff,  under  an  ex^ 
cution  in  favor  of  the  defendant  bank  against  Houghton.  The 
plaintiff  gave  notice  to  both  defendants  of  his  title  to  the  prop- 
erty, and  forbade  its  sale,  but  it  was  sold  to  various  purohaserB. 
The  day  after  the  sale,  and  before  the  commencement  of  this 
action,  the  defendants,  thinking  that  an  insufficient  or  mis- 
taken levy  and  sale  of  the  property  had  been  made,  returned 
the  greater  part  of  it  to  Houghton,  but  both  he  and  the  plaintiff 
declined  to  accept  the  property.  The  value  of  the  property 
sold  and  retained  by  purchasers  was  found  by  a  special  ver- 
dict to  be  one  hundred  and  fifky  dollars,  and  the  value  of 
that  returned  five  hundred  and  eighty  dollars.    The  plaintifTB 
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motion,  on  the  yerdict  and  minat«t  of  the  oourti  fbr  •  Jndf- 
ment  against  the  defendants  for  the  Taliie  of  the  entiio  prop 
erty  was  denied,  and  judgment  giren  io  his  fsTor  for  one 
hundred  and  fifty  dollars  damages  and  eoita.  The  plalntifl 
appealed. 

Wiekkam  and  Farr^  for  the  appellant. 

Cote,  /onMp  and  ffanloni^  and  John  F.  Owm^  tot  the  i» 

spondents. 

***  PiNHBT,J.  The  only  emr  aesigned  is  that  the  oourt 
eboQid  bare  rendered  judgment  for  the  entire  Taloe  of  the 
property  converted.  In  the  ease  of  OkarchUl  ▼•  Wakk, 
47  Wis.  39,  45,  the  right  of  the  defendant  io  an  action  el 
trover  to  retarn  the  property  controverted,  where  it  is  possible 
to  do  so,  in  mitigation  of  damages,  was  very  fully  considered, 
and  it  was  there  said  that  after  suit  brought  the  court  will, 
under  certain  circumstances,  permit  the  defendant  ^  to  bring 
the  property  claimed  into  court  for  the  plaintifl^  with  the 
costs  up  to  that  time,  and  will  then  order  a  stay  of  proceed- 
ings, or  permit  the  plaintiff  to  proceed  with  the  action  at  the 
risk  of  having  the  costs  finally  adjudged  against  him  unless 
he  be  able  to  show  that  he  has  been  specially  damaged  by 
the  conversion  of  the  property  by  the  defendant,  in  addition 
to  its  value  at  the  time  of  the  return;  or  the  court  will,  in  a 
proper  case,  after  verdict,  upon  a  tender  of  the  property, 
reduce  the  verdict  to  nominal  damages'*;  and  the  authorities 
bearing  upon  the  subject  of  the  return  of  property  in  actions 
of  trover  in  mitigation  of  damages  were  there  collated  and 
considered.  In  the  subsequent  case  of  Ward§r  r.  Baldwin^ 
61  Wis.  450,  459,  it  was  held  that  if  an  officer,  as  soon  as  he 
finds  that  he  has  by  mistake  levied  upon  the  wrong  property, 
tenders  it  back  to  the  person  from  whose  possession  he  took 
it,  and  leaves  it  on  his  premises,  and  thereafter  asserts  no 
claim  to  its  possession,  the  damages  recovered  for  the  taking 
should  be  merely  nominal,  unless  it  is  shown  that  the  plain- 
tiff has  suffered,  by  reason  of  the  eeisure,  special  damages 
spart  from  the  mere  value  of  the  property.  The  property 
seised  in  Warder  v.  Baldwin^  51  Wis.  450,  was  a  reaper  in  the 
possession  of  ''^  the  mortgagor,  and  to  whose  possession  it 
was  returned,  and  the  action  was  brought  by  the  mortgagee. 
It  was  said  that  ''if  no  tender  be  shown  previous  to  the 
commencement  of  the  action,  the  offer  then  made  to  retom 
the  property  and  pay  the  costs  should  be  considered.'' 
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A  mistake  as  to  the  validitj  of  a  levj  or  the  liability  ol 
property  to  be  eeised  on  an  execution  is  not  distingaiahable, 
in  our  judgment,  from  a  lerj  or  seisure  of  the  wrong  prop- 
erty by  mistake,  as  in  the  case  cited.    In  either  case  tha 
question  is  as  to  the  liability  of  the  property  to  seisure  mnd 
sale  under  the  particular  process.    The  rule  is  stated  in  S 
Sutherland  on  Damages,  section  lliU  to  be  that:  **  Wliere 
the  defendant,  in  an  honest  and  bona  fide  endeaTor  to  eoforee 
a  right  or  a  supposed  right,  or  to  exercise  a  power,  deals  with 
the  property  in  such  a  manner  as  oonstitates  a  oonversioiii 
either  because  the  right  or  the  power  was  wholly  er  pertiallj 
wanting,  or  has  been  exceeded  or  irregularly  asserted  oi 
exercised,  the  courts  generally  consider  the  whole  traneactiooi 
and  award  only  such  damages  as  aie  necessary  Ibr  aoompleli 
reparation.'* 

The  case  of  Warder  r.  Baldwin,  51  Wis.  4S0,  esUblishee  a 
reasonable  and  just  rule,  and  is  decisive  of  this  appeal. 
There  was  no  fact  or  circumstance  attending  the  levy  or  aals 
tending  to  show  bad  faith  or  wanton  or  oppressire  eonduoli 
and  calling  for  the  application  of  any  other  role  of  damagaa 
than  the  yalue  of  the  property.  It  was  competent,  thereforai 
for  the  defendant  to  return  the  property  before  action  to  the 
possession  of  the  plaintiff's  bailee  or  onstodian  from  which  it 
was  taken.  No  previous  order  of  the  oourt  ooold  have  been 
obtained,  for  no  action  had  then  been  commenced.  The  oon« 
tention  that  the  property  returned  had  been  injured  or  had 
deteriorated  in  value  in  consequence  of  the  acts  of  the 
defendants,  or  that  the  plaintiff  had  suffered  spedal  damagea 
for  any  cause,  is  not  open  for  consideration,  for  the  reason 
that  it  does  not  appear  that  the  ^^  plaintiff  asked  to  hare 
any  such  question  submitted  to  the  jury;  and  there  is  no  find, 
ing  of  such  damages  in  the  verdict  upon  which  the  plaintiff 
moves  for  judgment  Undoubtedly,  the  plaintiff  was  entitled 
to  nominal  damages,  at  least,  for  the  seisure  of  the  property 
BO  returned;  but  the  neglect  to  include  sach  nominal  dain> 
ages  in  the  verdict  and  judgment,  when  the  omission  dosa 
not  affect  the  question  of  costS|  is  not  error  justifying  a  i» 
versal  of  the  judgment. 

For  these  reasons  the  judgment  of  the  eiimiit  eoort  mail 
be  affirmed. 

By  the  Court.    The  Judgment  of  the  efarenit  eonrl  is 

affirmed. 
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OovTRsioii^RvTOftir  or  PftOPBrrr— DAHAom— If  Ite  ithniliiil  te  as 
■otioa  of  tro¥«r  retain  th«  property  boforo  aetioo  U  brMighl^  aad  ftbo  mmm 
b  meeepted  by  tho  owner,  ho  oui  only  reooror  for  tho  porltel  oosronktti 
Hepbwn  t.  Sewell.  1  H&r.  ft  J.  211;  9  Am.  Dea  61&  Tho  lotoim  of  prop* 
erty  for  %  oooTeraion  of  which  an  action  of  troror  has  booQ  bravght  1^  ftlio 
owner,  and  a  raoeipt  of  it  by  him,  wili  go  to  mMfala  tbo  iamagaai  Ormm 
>Mf  Ami;  ▼.  £eaoiii;  17  Pick.  1|  18  Am.  Deo.  968»  and  -        -       - 

tartiBdod  aoCo  to  ffoofty  ▼•  Otfiar,  11  Am.  Dot.  SOL 


OaIUBOV   V.   HOBBBTI. 
(87  Wwxnm,  M.] 

r— PsinxxoB  fbom.— PAami  ahd  Wxmnt  aMaadfaf  Ib  good 
faith  any  logal  triboaal  are  pririlogod  from  arraot  oa  airfl  pfooaoi  dar* 
ing  their  attendanee,  and  for  a  reaeonablo  timo  in  going  and  rotwning. 
Thia  privilege  eztonda  to  the  aerrioo  of  a  aammoni  at  wall  aa  to  anreat, 
Paoona— EzKKFTiOH  fhom  Ssetiob  of.— There  oaa  bo  ao  ralid  aerrioa  of 
a  aammons  npon  a  jnatioe  ol  tbo  peaoo  wkilo  iM^dlag  ooort^  aor  apoa 
a  party  or  witneaa  in  attendanoo  apoo,  and  la  tbo  praaaaea  of,  tha  ooarti 

Action  of  unlawful  detainer  waa  commeneed  by  the  defend* 
ant  Roberts  before  the  defendant  Harrington,  a  juatioe  of  the 
peace,  against  the  plaintiff  and  another.  While  Harrington 
was  holding  oourt,  and  Roberta  waa  present  in  eoorl  aa  • 
party  and  witness,  awaiting  the  trial  of  hia  eanae,  both  were 
served  with  a  summons,  complaint,  and  injunotional  order  in 
an  action  in  equity  brought  by  the  plaintiff,  and  both  were 
restrained  by  said  injunctional  order  from  proceeding  in  the 
unlawful  detainer  action.  They  appeared  specially  in  the 
equity  action,  and  upon  affidavits  setting  forth  the  facta 
above  stated  moved  that  the  service  be  set  aside.  From  an 
order  denying  the  motion  the  defendanta  appealed* 

Turner  and  Timlin^  for  the  appellants. 

Henry  L.  £uc(<m,  for  the  respondent. 

*^^  WiNBLow,  J.  The  service  shonld  have  been  aet  aride. 
The  service  of  process  upon  a  justice  while  holding  oourt,  or 
upon  a  party  and  witness  in  attendance  upon,  and  in  the 
presence  of,  the  court,  was  a  contempt  of  court:  Cote  t.  Havh 
kinsj  Andrew,  275;  1  Greenleaf  on  Evidence,  sec.  816.  ^*It 
has  long  *^  been  settled  that  parties  and  witnesses  attend- 
ing in  good  faith  any  legal  tribunal  ....  are  privileged  from 
arrest  on  civil  process  during  their  attendance,  and  for  a  rea* 
sonable  time  in  going  and  returning*':  Lamed  v.  Ghriffin^  12 
Fed.  Rep.  690,  and  oases  cited.    The  privilege  extends  to 
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the  servloe  of  m  fummons,  at  well  at  to  amel:  JfiZei  ▼•  Mto^ 
CuUough^  1  Binn.  77;  Auki$im  r.  Marrii^  11  Fed.  Bepw  88S; 
Per$im  ▼.  OrieTf  66  N.  Y.  124;  28  Am.  Bep.  85;  LyM  r.  6oo4» 
«0tfi,  4  McLean,  29;  Andenan  r.  JZotmlrMi  1  Piun.  US. 

The  reaeona  for  the  rale  are  manifeat  No  ooorl  ahould  ba 
aubject  to  each  interraptiona.  Partiea  neceaaarily  in  attend- 
ance upon  court  should  be  free  to  attend  to  their  duties  witb- 
out  disturbance  or  fear  of  it.  The  rale  ia  made  to  aubeenpo 
the  l)eat  intereata  of  the  pabliop  and  the  doe  and  apeody 
administration  of  justioe. 

By  the  Court.  Order  reToraed,  and  oaoaa  remanded  with 
directions  to  grant  the  motion. 


FscniM  Pkivwjob  imon  SaaTica  oe  ar  flumuas  aaa  Wi 
A  tnitor  or  witneM,  when  be  Is  le  •tkmdaam  vpon  Hbm  trisl  si  saj 
ooart,  it  szempt  from  the  Mrries  sf  say  writ  or  MunsMU  epos  hisu 
tarn  ▼.  Ammicam  etc  Maekim  0».«  88  Ge.  S88|  90  Am.  8t  B«p.  880^  sad 
Irat  ■••  GapweU  r.  Sn^  17  R.  L  470^  88  Am.  81.  Bsp.  890^  whsie  it  «es 
b«ld  that  whiU  »  witnaM  attondtng  oai  of  ihs  jerisdistise  tm  s^uoli  he  ttted 
wM  Mempfc  from  Mrrios  sf  prooets  le  saodisr  soi^  s  sailor  was  aol  ss 
oxempt.  In  Now  York,  andor  thooo  oirosmshiwoi^  bott  witnoms  sad 
•aitora  aro  ozompt:  Parker  r,  Jforvo^  18S  N.  T.  886|  88  Am.  8i.  Bop.  7701 
oad  note.  A  noarooidoDl  pUintifl^  wbe  Telsetorily  attwidi  sowl  in  tbo 
otslo  in  whioh  tbo  osil  is  brongbl^  is  smonohJo  Ss  Sfdiasry  oivll  pnosH  bi 
SBothor  sotioQj  Baid^  ▼•  Baiele^,  lU  Msw  8441  88  Asb  Bk  Bopw  780^  mad 
aoto;  Baldwin  ▼•  Mmtretm.  16  B.  L  8M|  87  Abl  8k.  Bop,  741,  sad  neli^ 
8oe,  foriher,  tbo  oztondod  noto  to  /«  fs  Heak^^  88  Aau  Bop.  717. 

Arrzst— Civil— PuTiLSOB  noiL— A  aoartotdoat  of  Bbodo  Islaadt  vUls 
ia  attondanoo  oa  a  oonrt  tboro^  is  priTilofod  frsai  snoot  sa  a  writ  Issaod 
against  bim  ia  anotbor  aetloBi  MfUe  ▼•  l%srsi%  17  B^  L  718.  A  ■snfsi4* 
donti  wbo  bss  bean  brongbt  into  tbe  stats  apoa  a  rsqalsttioa  to  aaowor  ts  a 
oriminai  obargo^  and  bss  boon  diaobargod,  is  asS  sabjoot  to  srroot  oa  sifil 
proooM  nntil  a  loaoonablo  timo  baa  booa  giToa  bim  to  rttara  ts  te  atats 
wbonoo  bo  was  takon:  Jfolefor  t.  tflnaosb  76  Wis.  808|  fO  Aak  8t»  Bspu  7L 
A  rcoidont  of  anotbor  itato  wiio  wont  volnatarilf  iats  Mssmoliaastts  to 
tbo  pnrpooo  of  proionting  to  tbo  kgioUtsfe  aad  tooHljiag  to  a  slsisi  s(  Us 
againat  tbo  oommonwoaltb,  is  privilogod  frsai  srroot  oa  oitfl  piesi 
bs  baa  an  opportanity  to  rotnia  bosM  wittoat  aarasMaUs  Ail^t 
aon'o  oooi^  128  MsH^  4a8|  88  Aak  Bsfw  8111 
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Sabias  Gobpui— Jom]iDionoir.~NoTBUia  Idas  nus  Ji 

Down  ia  tii«  prooMdingi  ami  bt  ooontotd,  «  will  jMiiijy  Ite  H^ 
diargit  of  a  priMmar  oo  htbeag  anym. 
Obaxd  Jobt— Db  FAonx— Tho  objeel  of  te  dlf  /teto  doolriM  !■  to  fMltil 
tiMOo  iBteiwteof  tbo  pablio  iaTolvod  la  tho  oOoiol  Mli  ol  pMMM  «M^ 
dBBf  tho  dntiM  of  od  oflbo  withoot  boinf  %  lawfal  «Ao«;  «id  Hhm 
doctrino  is  opplicablo  to  tho  oots  of  o  graod  Jwy  4$/kul$* 
Qbaxd  JoKT— yAUDlHDicnnum.— Whoros  logol  graod  Jwj  Imp— •§•< 
for  ouo  torm  of  ooort  holdt  ofvor  faito  tho  aozt  ■■niiitiffaif  ttm,  mad  ai 
aoofa  torm  la  rtoogniaod  bj  tho  oovrt  aa  a  lawfal  grand  Jwj«  it  la  a 
good  and  raffidoat  graad  jafy  dt/mela,  aad  ladloftmata  loaad  Iqr  it  wt 
aot  void,  bat  good  aad  Talid  aa  agaiaat  ooUat«al  protoailiag^  aad  giva 
tha  ooart  jariadietioa  to  iasao  writa  of  arriat  aad 


CsBTioBABi.    Tha  facto  appear  in  the  opinloQ. 

Jared  Thampmmf  Jr^  €md  LeofM  Hammtt^  fbr  tba  xelator* 

W.  C.  WiUiamij  for  the  defendant  in  error^  Noyea. 

Hugh  Ryan,  CharUM  D.  flSefaa^  and  W.  J.  M^Eknfg^  far 

the  defendant  in  error,  Elliott. 

sdi  Obton,  C.  J.  The  game  qneetiona  being  In  both  theae 
cases,  they  will  be  considered  and  disposed  of  together, 
Thej  are  brought  before  this  oonrt  by  a  common-law  writ 
of  eeriiorari^  to  review  the  proceedings  in  Aoisos  eorpiif  of 
'^  the  jadge  of  the  circuit  court  of  Milwaukee  oonnty,  by 
which  the  defendanto  in  error  were  discharged  from  imprison* 
ment  The  pleadings  in  the  hdbeoM  eorpm  and  the  esrftefiari 
proceedings  show  the  following  facto; 

On  the  last  day  of  the  October  term  of  the  municipal 
coart  of  Milwaukee  county,  1898,  tlie  grand  jury  of  said  court 
found  and  returned  true  bills  of  indictment  against  the  d^ 
fendanto  and  four  other  persons,  under  section  4641  of  the 
Revised  Statutes,  for  having  frandulently  received  deposito  as 
directors  of  the  Plankinton  Bank  of  Milwaukee,  knowing  at 
the  time  said  bank  to  be  insolvent  The  defendanto  were 
detained  by  virtue  of  oommitmento,  on  failure  to  en  tor  into 
recognisance,  issued  out  of  said  municipal  oonrt  after  their 
arraignment  and  pleas  of  not  guilty.  There  waa  no  grand 
jury  summoned,  selectod,  or  impaneled  for  the  said  October 
term  of  said  court,  but  the  grand  jury  acting  for  said  tonn» 
and  which  found  said  indictmento,  was  the  same  grand  Jury 
duly  impaneled  for  said  court  at  and  for  the  previous  8ep> 
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tember  term  thereof!  No  order  was  n)a<le  bj  Mid  ooart 
directing  •  grand  jury  for  Mid  Oetober  term,  and  no  grand 
jurj  waa  summoned  for  said  term.  The  Mid  grand  jury  was 
ordered^  summoned,  and  impaneled  for  Mid  September  term 
by  an  order  dated  August  8, 1893;  and  the  aaid  grand  jarj 
convened  at  the  September  term,  on  September  IS;  189S,  and 
Entered  upon  the  investigation  leading  to  aaid  indictmanta, 
but  the  same  was  not  concluded  during  the  said  September 
term,  and  for  such  reason  they  oontinued  their  aittinga  over 
and  into  the  Mid  October  term,  and  until  the  last  day  of 
Mid  term,  when  the  said  indictments  were  found  and  duly 
returned.  On  the  last  day  of  the  September  term  the  aaid 
court  adjourned  to  October  2,  1898,  which  waa  the  first  day 
of  the  October  term.  The  Mme  grand  jury  fonod  and 
returned  several  other  indictments  and  againat  other  persona 
during  said  October  term. 

Oh  these  facfs  the  learned  judge  of  the  droolt  oonrt  dis- 
charged *^  the  defendants,  holding  that  aaid  indictments 
were  void,  and  that  the  said  municipal  court  had  no  juris- 
diction, therefore,  to  issue  the  writs  for  the  arrest  of  the  com- 
mitments for  the  detention  of  the  defendants.  I  say  Uiat 
this  waa  the  ground  upon  which  the  defendanta  were  dis- 
charged, because  the  want  of  jurisdiction  in  the  municipal 
court  waa  the  only  ground  upon  which  the  defrndanta  could 
have  been  discharged  on  hahea$  earpm.  Although  this  ia 
made  a  question  on  this  hearing,  it  ia  no  longer  an  qpen  ques- 
tion in  this  court.  It  baa  been  repeatedly  decided  by  this 
court  that  nothing  lesa  than  jurisdictional  defecta  in  the  pro- 
ceedings can  be  considered  or  justify  a  discharge  of  the  pris- 
oner on  habeas  corpus;  for  errors  and  irregularitiea  which  do 
not  go  to  the  jurisdiction  of  the  court  may  be  inquired  of  on 
motion,  appeal,  or  writ  of  error.  The  last  paragraph  of  m^ 
tion  8428  of  the  Revised  Statutes  provides:  ''  But  no  such 
court  or  officer  on  the  return  of  any  such  writ  [habea$  corpus] 
shall  have  the  power  to  inquire  into  the  legality  or  justice  of 
any  judgment,  order,  or  execution,"  sto.  TUa  Is  a  limitation 
on  the  power  of  a  judge  or  court  to  inquire  of  nothiniir  leM 
than  jurisdictional  defiecta  in  the  proceedings  mt  which  the 
imprisonment  is  based.  Mr.  Justioe  Taylor,  in  8taU  v.  iS'loan, 
65  Wis.  647,  so  held  after  an  examination  of  the  previoua 
cases  in  thia  court,  and  cited  People  t.  Lieeomb^  60  N.  T« 
571-604;  19  Am.  Rep.  211;  Ex  parU  Lange,  18  Wall.  168; 
Ex  parU  Gibeon,  31  CaL  628;  91  Am.  Dec  646;  Hurd  on 
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Habeas  Corpus,  827;  In  re  Perry,  80  Wis.  268;  In  f$  OrM> 
daU,  34  Wis.  177;  In  re  Semler,  41  Wis.  517;  Hau$er  ▼• 
State.  33  Wis.  678.  To  these  may  be  added:  In  rs  SehfttUr^ 
82  Wis.  610;  In  re  Graham,  74  Wis.  4fi0;  17  Am.  St.  Bep. 
174;  In  re  FreneK  81  Wis,  697. 

We  take  it  for  granted  that  the  learned  judge  of  the  ooort 
beloir  held  that  the  municipal  court  had  no  jurisdiction  to 
issue  the  writs  and  commitments  on  which  the  defendants 
were  arrested  and  imprisoned,  on  the  ground  that  the  indicU 
Dients  OQ  which  they  were  based. were  void,  *^*  and  that  the 
indictments  were  void  because  not  found  by  a  lawful  grand 
jury-  The  decision  of  the  court  below  depended,  then,  on  the 
legality  of  the  grand  jury  that  found  the  indictments.  That 
question  is  supposed  to  be  before  us  on  this  eeriiorarL  But^ 
as  we  understand  the  law,  the  court  below  had  no  right  in  this 
collateral  proceeding  to  inquire  into  the  legality  of  that  grand 
jury,  and  decide  it  to  have  been  an  illegal  body  without  an* 
thority  to  find  the  indictments;  nor  has  this  court  the  right  to 
so  inquire  and  decide.  We  are  precluded  from  inquiring  and 
determining  whether  the  body  of  men  that  acted  as  a  grand 
jury  in  finding  the  indictments  was  a  grand  jury  dejwre,  by 
the  barrier  the  law  sets  up  to  protect  the  acts  of  that  body  in 
the  interest  of  the  public  and  public  justice  as  a  grand  jury  ds 
faeto.  *'  The  ijejacio  doctrine,  which  was  introduced  into  the 
law  as  a  matter  of  policy  and  necessity  to  protect  the  interests 
of  the  public  where  those  interests  were  involved  in  the  official 
4Cts  of  persons  exercising  the  duties  of  an  officer  without 
being  a  lawful  officer,"  has  its  most  salutary  application  to  the 
acts  of  a  grand  jury,  and  of  other  official  instruments  of  the 
courts  which  constitute  judicial  proceedings.  The  courts  are 
BQpposed  to  select  and  determine  the  qualifications  of  their 
9ubordinate  official  instruments  necessary  to  the  administra* 
tion  of  justice.  Their  acts  cannot  be  questioned  without 
seriously  affecting  the  proceedings  of  the  courts  and  the  con- 
clusiveness of  their  judgments.  The  grand  jury  in  question 
was  summoned,  selected,  impaneled,  and  sworn  for  the  Sep- 
tember term  of  the  court,  and  held  its  session  and  did  business 
during  that  term.  There  is  no  question  but  that  it  was  a 
legal  grand  jury  throughout  the  September  term.  On  the 
last  day  of  that  term  this  same  body  adjourned,  with  the 
court,^  to  the  first  day  of  the  October  term,  and  continued  its 
'  onfinished  business.  It  is  contended  that  this  body  became 
funciue  officio  as  a  grand  jury  on  and  after  the  last  *^*  day 
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of  the  September  term.    It  was  recognlied  by  tlie  eonrt  as  m 
lawfal  grand  jury,  and  the  coart  reoeiTed  the  indieimeiito 
found  by  it,  and  finally  discharged  it  from  further  senrioe^ 
and  ordered  the  payment  of  ita  feea.    The  legal  grand  inry 
of  the  September  term  aimply  held  over  ita  term.    There  can* 
not  be  a  more  appropriate  application  of  the  de  fado  doetrine 
than  to  aoch  a  body  aa  a  grand  jury  defaeto  while  thaa  hold* 
ing  over  and  doing  bnsineaa  in  the  October  term  of  the  ooort. 
This  doctrine,  in  ita  application  to  pnblie  olBoera  and  their 
acts,  is  well  understood.    Ita  history,  object,  and  use  aiw 
exhaustiyely  treated  in  the  leading  case  <tf  8laU  r.  Oarrolip 
88  Conn.  449;  9  Am.  Rep.  409.    In  P^opU  t.  Atfw,  9S  N.  T. 
128,  an  indictment  for  grand  larceny  was  found  by  a  grand 
jury  drawn  under  a  void  statute.    It  was  insisted,  on  behalf 
of  the  defendant,  that  the  grand  jury  was  not  a  lawful  one  or 
within  the  requirement  of  the  constitution.    On  behalf  of  the 
people  it  was  contended  **  that  it  is  sufflcient  to  maintain  the 
authority  of  the  grand  jury  to  investigate  criminal  ohargea 
and  find  indictments  valid  in  their  nature^  that  the  body 
acted  under  the  color  of  lawful  authority.''    The  following 
cases  are  cited  to  this  principle:  Psopis  v.  Dotan^  6  Han,  282; 
Dolan  V.  People,  6  Hun,  498;  64  N.  Y.  485;  Carpenter  r.  PeepU^ 
64  N.  Y.  483;  Thompeon  v.  People,  6  Hun,  186;  People  t.  Jeweti^ 
8  Wend.  814;  Cox  t.  People,  80  N.  Y.  600;  Friery  t.  People^ 
2  Keyes,  450;  Ferrie  T.  People,  81  How.  Pr.  146.    The  court 
said:  ''The  objection  to  the  constitution  of  the  grand  jury 
which  found  the  indictment  lies  solely  in  the  fact  that  they 
were  drawn  under  the  provisions  of  a  void  statute,  etc    In 
all  other  respects  the  proceedings  were  regular.    The  Jurars 
were  drawn  by  the  proper  officer;  they  were  regularly  sum* 
rooned  and  retained  by  the  sheriff;  they  were  recognised, 
impaneled,  and  sworn  as  grand  jurors  by  the  court,  and  as 
grand  jurors  they  found  the  indictment;  and  moreover,  they 
were  good  *^  and  lawful  men,  duly  qualified  to  sit  as  grand 
jurors The  grand  jury,  although  not  selected  in  pur- 
suance of  a  valid  law,  was  selected  under  color  of  law  and 
semblance  of  legal  authority.  •  .  •  •  An  indictment  was  found 
by  a  body  drawn,  summoned,  and  sworn  as  a  grand  jury, 
before  a  competent  court,  and  composed  of  good  and  lawfol 
men.    The  jury  which  found  the  indictment  was  a  d$  facie 
jury,  selected  and  organised  under  the  forms  of  law.*^    I  dts 
largely  from  Judge  Andrew^s  opinion,  beoause  it  is  in  erery 
respect  applicable  to  the  present  case.    In  People  r»  FUMpatriek^ 
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66  How.  Pr.  14,  the  Indictment  wai  found  under  a  law  Toid, 
becaoaa  nnconstitntionaL  The  above  language  in  P$opl$  t. 
J^etreOf  92  N.  Y.  128,  waa  approved  by  the  two  Jadgea,  and 
the  indictment  waa  held  good  and  ▼alid,  beoanae  found  hj  a 
grand  jory  de  facto.  **The  grand  jurora  are  public  offleera** 
(Jacob'a  Law  Dictionary;  Tomlinaon'a  Law  Dictionary;  1 
Baoon'a  Abridgment,  title  ^OflBce  and  OfBcera"),  and  they 
are  therefore  within  the  common  doctrine,  and  their  acta 
shoald  be  held  valid,  aa  those  of  any  other  oflBcer  de  faeio. 
In  People  t.  Dotan^  6  Hun,  282,  it  waa  not  known  how  or  by 
whom  the  namea  of  the  peraona  aummoned,  awom,  and  acting 
as  grand  jurora  were  drawn.  The  court  aaid:  ^It  ia  auffi- 
eient  to  maintain  the  authority  of  the  grand  Jury  to  inveati* 
gato  criminal  chargea  and  find  indietmenta  valid  in  their 
natare,  that  the  body  acted  under  color  of  lawful  authority.'' 
In  In  re  Oannon^  69  Cal.  641,  the  grand  Jury  organiied 
in  Jaly,  1886,  held  over,  and  waa  not  diaaolved  by  the  court 
until  March,  1886,  notwithstanding  a  new  grand  jury  had 
been  selected  and  returned  in  January,  1886.  A  witnesa 
refoaed  to  teatify  before  thia  old  grand  jury,  on  the  ground 
that  it  waa  not  a  legal  grand  jury.  He  waa  imprisoned  for 
contempt,  and  waa  aeeking  his  discharge  by  Kabea$  corpus. 
The  court  said:  ''Aa  an  organised  grand  jury,  it  would  be 
competent  to  act  under  color  of  lawful  authority.  Having 
been  appointed  to  office,  and  having  taken  the  oath  d 
*^^  office,  the  individual  membera  are  officera  of  the  court, 
not  only  de  jwre^  but  de  fade;  and  their  acta  are  valid  ao  far 
aa  the  public  rights  are  concerned,  although  the  title  under 
which  they  performed  those  acta  may  be  questionable.  An 
indictment  found  by  a  ds  faeio  grand  jury  is  aa  regular  aa 
one  found  by  a  ds  jwe  grand  jury."  In  £x  parU  Haymondy  91 
Cal.  646,  a  witness  refused  to  testify  before  the  grand  jury  on 
the  ground  that  it  was  not  a  legal  grand  jury,  and  sought  to 
be  discharged  from  imprisonment  on  habeae  eorpm.  The 
conrt  said:  ^Without  paasing  upon  the  question  whether  the 
'^rand  jury  before  whom  the  petitioner  waa-  aummoned  to 
appear  was  impaneled  in  accordance  with  the  provisions  of 
the  law  relating  to  that  subject,  it  is  sufficient  for  us  to  say 
that  such  body  has  certainly  a  de  faeio  existence."  In  Dclan 
V.  People,  64  N.  Y.  486,  and  in  Carpenter  v.  People,  64  N.  Y. 
483,  the  legality  of  the  jury  was  challenged  becauae  illegally 
drawn  by  a  commission  under  an  unconstitutional  statute, 
and  the  proceedings  were  sustained  on  the  ground  of  defaeU 
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offloen.  In  Aote  t.  AImI  (Iowa,  Oct  16, 1893),  S6  N.  W. 
Bep.  646|  it  is  held  that  a  grand  jory  oompoeed  of  an  im- 
proper namber  may  find  a  valid  indictment.  In  Ex  parte 
8pring$rf  I  Utah,  214,  the  indictment  wae  for  a  capital 
offenee,  and  the  court  laid:  '*The  fact  that  the  grand  jnry 
which  found  the  indictment  waa  illegal  will  not  be  considered 
upon  the  hearing  of  habea$  eorput,  as  we  conceive  that  we 
should  stand  upon  the  indictment."  In  reason  and  by  anal- 
ogy a  person  under  an  indictment  seeking  hie  discharge  on 
kabeoB  corpu$  has  the  same  right  to  allege  that  the  judge  or 
the  clerk  of  the  court  is  not  lawfully  judge  or  clerk  as  that 
the  grand  jury  is  not  a  legal  grand  jury.  The  several  mem- 
bers of  the  grand  jury  are  oflScers  of  the  court,  as  we  have 
seen,  and  their  acts  should  be  protected  by  the  same  princi- 
ple that  they  are  dsfado  jurors.  In  In  re  Burke^  76  Wis.  357; 
it  was  alleged  that  there  was  no  office  of  judge  to  be  filled  by 
the  incumbenti  but  it  was  held  that  the  incumbent  was  judge 
de  facto. 

*^*  It  would  put  an  end  to  judicial  proceedings  if  the  I^al 
title  and  qualifications  of  all  judicial  officers  could  be  con- 
tested in  collateral  proceedings  at  the  instance  of  aggrieved 
parties.  This  is  a  very  important  question,  and  a  new  one  in 
this  court  We  have  cited  all  the  cases  at  hand,  and  from 
the  high  character  of  the  courts  they  ought  to  be  considered 
not  only  satisfactory  but  sufficient  especially  when  based 
upon  such  cogent  and  conclusive  reasons.  We  hold,  there- 
fore, that  the  indictments  found  against  the  defendants  are 
not  void,  but  good  and  valid  indictments,  so  far  as  this  col- 
lateral proceeding  is  concerned,  because  found  by  a  grand 
jury  acting  under  color  of  lawful  authority,  and  a  good  and 
sufficient  grand  jury  de  facto.  It  follows,  also,  that  the  mu- 
nicipal court  of  Milwaukee  had  jurisdiction  to  issue  the  writs 
by  which  the  defendants  were  arrested,  and  the  commitments 
upon  which  they  were  imprisoned,  and  therefore  the  judge 
of  the  circuit  court  had  no  cognisance  of  the  cases  to  dis- 
charge the  defendants. 

By  the  Court.  The  orders  of  the  judge  of  the  circuit  court 
discharging  the  defendants  are  reversed,  and  the  causes  re- 
manded, with  direction" to  remand  the 'defendants  to  tlie  cQi- 
tody  of  the  sheriff  of  Milwaukee  county. 

Habias  CoRri;s.*-That  on  habeas  corjnm  only  JnrisdiotiAiial  defoctn  art 
arailaUo^  tee  State  r.  Kmmore^  54  Mmn.  136;  40  Am.  St.  Rtp.  S05,  and  notab 
with  the  oteet  collected. 
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OfFiOM  vm  Facto. — An  officer  d€  fheto  it  on*  wboM  aeli,  thoagb  aol 
ttaae  of  •  kwfol  oAoa',  tlM  Uw  upon  prinet^M  of  poliey  and  JmUoo  will 
hold  ^alid  to  fw  as  Uiey  iarolvo  tho  intontta  of  tho  pnblio  and  third  p«r» 
aooa^  where  the  datiea  of  the  office  were  exercised:  1.  Withoat  known  ap« 
pomtaenft  or  electioo,  but  were  geoerally  acquiesced  in  by  the  pubL'c; 
S.  Upon  color  of  valid  election  or  appointment,  but  where  tome  act  was 
cmifetad,  anoh  aa  giving  a  bond  or  taking  an  oath  of  office;  8.  Where  tho 
elactioe  or  appointment  was  Toid  from  want  of  eligibility  of  the  officer  ap- 
pointad,  or  want  of  authority  in  the  electing  or  appointing  body;  and 
4b  Whom  the  election  or  appointment  was  under  an  nnconstitational  lawi 
IToina  r.  WeUt,  U  Nor.  47i  S7  As.  8t.  Rep.  47%  and  note^  with  the 
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HoiiOB — Aoevot.-^Odo  who  has  prepared  an  abetrad  of  tillo  fumiahed  by 
aind  on  bahalf  of  the  rendor  of  land  is  in  no  aanaa  to  bo  regarded  aa 
tho  agent  of  the  sendee,  ao  aa  to  charge  the  latter  with  actual  notice  of 
facta  learned  while  engaged  in  preparing  auch  abstract. 

Honcx — JuDGMSHT  LiSHS. — The  docket  of  a  Judgment^  in  order  to  operate 
no  oonstmctire  notice,  mnat  contain  all  the  essential  matters  reqaired 
by  lnw«  And  where  the  atatute  relntire  to  the  docketing  of  Jndgmeuts 
reqairee  the  entry  upon  the  book  of  **  the  name  at  length  of  each  judg- 
mont  debtor,"  the  docket  entry  of  a  judgment  against  Edward  Daris  is 
not  oonstrnctire  notice  of  a  lien  on  the  real  estate  of  oither  IL  A.  Daris 
or  Bdward  A.  Davia. 

AcTioiT  to  obtain  a  perpetaal  injanction  restraining  the 
defendant  Steeps,  and  the  defendant  Kloeckner,  as  sheriff, 
from  selling  certain  premises  described  in  the  complaint  on 
execution  issued  opon  a  judgment  recovered  by  Steeps  against 
one  Edward  Davis,  and  duly  docketed  against  his  name  aa 
Bdward  Davis.  The  legal  title  to  the  premises  in  qnestion 
waa  in  one  B.  A.  Davis,  who  conveyed  them  by  the  same 
name  by  warranty  deed  to  the  plaintiff.  At  the  time  of  the 
conveyance  to  her  the  plaintiff  bad  no  knowledge  or  informa- 
tion of  the  existence  of  any  judgment  lien  against  the  prem- 
ises, or  that  there  was  any  judgment  against  her  grantor^ 
B.  A.  Davis,  by  that  or  any  name  whatever;  but,  as  a  matter 
of  fact,  her  grantor  and  the  said  Bdward  Davis,  against  whom 
the  judgment  had  been  rendered  and  docketed,  were  one  and 
the  same  person.  Upon  the  sale  of  the  premises  to  the  plain- 
tiff her  vendor  furnished  an  abstract  of  title,  and  the  person 
who  made  it  testified  that  he  discovered  no  records  of  any 
jndgments  against  B.  A.  Davis,  but  did  find  one  against 
Edward  Davis  and  one  against  B.  H.  Davis,  but  did  not  put 
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tl)6m  on  the  abetracty  not  thinking  it  proper  to  do  so.  The 
court  gave  judgment  granting  the  prayer  of  the  complaint, 
and  the  defendants  appealed 

•/.  W.  Crotier  and  Thompionf  Haftha^^  and  Dafridiom^  for 

the  appellants. 

B.  E,  Van  Keuren^  for  the  respondent. 

^^^  PiMNBY,  J.  There  is  no  ground  for  olaiming  that  the 
plaintiff  had  actual  notice  of  the  existence  of  any  judgment 
lien  against  the  property  of  her  grantor,  or  of  any  facts  and 
circumstances  sufficient  to  put  her  on  inquiry  in  that  behalt 
The  abstract  of  title  was  furnished  by  and  on  behalf  of  her 
vendor;  and  Mr.  Powers,  who  prepared  it,  and  in  so  doing  dis- 
covered that  there  was  a  judgment  docketed  against  Bdward 
Davis,  was  not  the  agent  of  the  plaintiff  for  any  purpose  con* 
nected  with  the  sale  and  conveyance  of  the  lot.  Hence, 
there  can  be  but  one  ground  for  affecting  the  plaintiff  with 
notice  of  the  existence  of  a  judgment  lien  against  the  lot, 
namely,  by  constructive  notice  by  matter  of  record  appearing 
upon  the  docket  of  judgments  in  the  office  of  the  clerk  of 
the  circuit  court  of  the  county. 

The  docket  of  a  judgment,  in  order  to  operate  as  construct* 
ive  notice,  must  contain  all  the  essential  matters  required 
^^*  by  law.  The  statute  in  relation  to  the  docketing  of  judg- 
ments requires  the  clerk  of  the  circuit  court  to  *' enter  in  a 
judgment  docket,  either  arranged  alphabetically  or  accom- 
panied by  an  alphabetical  index,  in  books  to  be  provided  by 
the  county  and  kept  by  him,  a  docket  of  such  judgment 
[among  other  things]  containing:  1.  The  name  at  length  of 
each  judgment  debtor,  with  his  place  of  abode,  title,  and 
trade  or  profession,  if  any  such  be  stated  in  the  record;  2. 
The  name  of  the  judgment  creditor,  in  like  manner.''  It  is 
only  through  the  medium  of  a  sufficient  and  legal  docketing 
of  the  judgment  that  it  can  become  a  lien  on  the  real  estate 
of  the  judgment  debtor;  and  it  is  the  duty  of  the  judgment 
creditor  to  see  to  it,  if  he  would  secure  such  lien,  that  his 
judgment  is  properly  docketed,  for,  as  against  a  bona  fide  pur- 
chaser for  value,  any  material  defect  or  omission  in  that 
respect  is  the  fault  of  the  judgment  creditor,  and  the  loss,  if 
any,  occasioned  thereby  will  be  regarded  as  his  own:  Wood 
V.  Reynolds,  7  Watts  ft  8.  406;  Hutchinson^B  Appeal,  92  Pa. 
Bt.  186;  Johnson  v.  Hess,  126  Ind.  298. 

Was  the  name  of  the  judgment  debtor,  whose  true  name  is 
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Xdward  A.  DaTis,  to  designated  upon  the  Jadgment  doeket 
by  the  name  of  **  Edward  Davis''  as  to  make  the  jadgment  in 
qaestion  a  lien  on  his  real  estate  and  constmctiTe  notice  to 
sobeeqaent  porchasersf  It  is  true  that  the  common  law,  as 
a  general  mle,  recognizes  but  one  Christian  name;  4ind  hence, 
Ibr  moet  purposes,  the  middle  name  or  names,  or  the  middle 
initial  letter  or  letters,  of  a  person's  name,  are  not  material, 
either  in  civil  or  criminal  proceedings,  and  a  variance  in  this 
respect  is  generally  held  to  be  immaterial.  The  omission  or 
insertion  of,  or  even  a  mistake  in,  a  person's  middle  name  or 
initial  in  a  conveyance,  is,  as  between  the  parties  thereto, 
unimportant;  and  there  can  be  no  donbt  hot  the  judgment 
in  this  case,  as  between  the  parties,  is  a  valid  judgment  against 
Ei.  A.  Davis  or  Edward  A.  Davis,  ^^^  by  whichever  name  he 
may  be  known  or  called.  The  authorities  collected  in  16 
American  and  English  Encyclopedia  of  Law,  114  et  seq.,con« 
tain  numerous  citations  to  the  foregoing  effect 

Bat  the  question,  we  think,  is  materially  different  in  the 
ease  of  a  docket  entry  of  a  judgment,  in  order  to  make  it  a 
lien  and  effective  as  constructive  notice  thereof  toT  subsequent 
purchasers,  where  the  statute  for  that  purpose  requires  the 
entry  upon  the  book  of  "  the  name  at  length  of  each  judgment 
debtor."  In  Terry  ▼.  8%99on^  125  Mass.  660,  which  was  a 
trustee  process,  it  was  held,  in  accordance  with  numerous 
decisions  in  that  state,  that  the  middle  name  or  initial  is  an 
essential  part  of  the  name,  and  that  Sarah  Sisson  and  Sarah 
F.  Sisson  were  different  names,  and  that  the  service  upon  the 
bank  of  process,  as  trustee  of  Sarah  Sisson,  was  not  sufficient 
notice  of  itself  to  bind  the  funds  of  Sarah  F.  Sisson  in  the 
hands  of  the  bank,  and  that,  it  having  paid  over  the  funds  to 
the  latter,  it  could  not  be  made  liable  to  pay  the  same  again 
to  the  plaintiff  in  the  suit:  Parker  v.  Parker^  146  Mass.  820. 
In  DuUon  ▼.  8%mnum$j  65  Me.  588, 20  Am.  Rep.  729,  the  cases 
are  considered  at  length,  in  this  aspect  of  the  question,  in  a 
learned  opinion;  and  it  was  held  that  a  certificate  of  attach- 
ment of  the  real  estate  of  Henry  M.  Hawkins,  when  the  name 
of  the  defendant  in  the  writ  was  Henry  F.  Hawkins,  was  such 
a  misdescription  of  the  person  sued  as  rendered  the  attacli- 
ment  of  the  real  estate  of  the  latter  void.  In  Wood  v.  Bey* 
ncld$f  7  Watts  A  S.  406,  it  was  held  that  the  omission  of  an 
initial  letter  in  the  defendant's  name  in  the  docket  of  judg^ 
ment,  which  distinguishes  him  from  others  of  the  same  name, 
whereby  a  purchaser  of  the  defendant's  real  estate  is  deceived, 
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although  t1i6  jadgment  would  bo  binding  m  to  tho  original 
parties  to  it,  would  bo  of  no  effect  as  againat  a  parefaaMr; 
and  there  are  many  other  cases  in  the  Pennsylvania  reports 
to  the  same  effect  In  Hutchimon^B  Appeal^  92  Pa.  St  188,  it 
was  held  that  the  omission  of  a  middle  letter  in  ^^^  a  name 
in  the  judgment  index  was  fatal  to  a  lien,  and  that  the  rule 
which  requires  the  jadgment  index  to  give  accurate  informa- 
tion cannot  be  departed  from;  and  very  recently,  in  Crtnue  t. 
Murphy^  140  Pa.  St  835,  the  same  mling  was  repeated. 

The  object  of  the  statute  is  that  the  judgment  docket  shall, 
of  itself,  furnish  reasonably  satisfactory  evidence  whether  an 
encumbrance  by  judgment  exists  against  the  party  from  whom 
one  is  about  to  make  a  purchase  of  real  estate.  Here  the  title 
was  in  B.  A.  Davis,  and  he  conveyed  the  lot  by  the  same  name. 
The  docket  entry  of  a  judgment  against  Edward  Davis  was 
not,  we  think,  constructive  notice  that  there  was  an  encum- 
brance against  either  B.  A«  Davis  or  Bdward  A.  Davis.  As 
already  observed,  the  plaintiff  had  no  .lotioe  of  the  actual 
identity  of  Edward  Davis  and  E.  A.  Davis.  We  think  the 
cases  referred  to  establish  a  safe,  as  well  as  a  reasonable,  rule. 
It  follows  that  the  judgment  of  the  county  court  is  correct 

By  the  Court.  The  judgment  of  the  county  court  of  Win- 
nebago county  is  affirmed. 


JuDOMBMTS  —  DooKvnNO  -*  SuTfioniiror  ov. — The  ii«bm8  "Haner*  and 
*' Hesse*'  are  ao  dissimilar  that  one  searching  for  anoambranoea  againat  tha 
former  would  not  be  charged  with  notice  of  a  judgment  against  the  Ktter, 
nor  put  upon  inquiry:  jEina  tie  Ina.  (h,  r.  Heater,  77  Iowa»  381;  14  Am. 
St.  Rep.  297,  and  note.  The  omiasion  of  the  middle  initial  of  the  muna  of  • 
jadgment  debtor  on  the  index  of  judgmenta  ia  fnXaX  to  the  lien  of  the  jadg* 
ment  creditor  as  against  a  subsequent  btma  JUU  grantee  of  aneh  debtor  for 
value  and  without  notice  who  has  searched  the  judgment  record:  CroKac  t. 
Jdui-phy,  140  Pa.  St.  335;  23  Am.  8t  Rep.  232,  and  note.  Omitting  Chris- 
tian names  of  judgment  defendanta  in  docketing  a  judgment,  thoogh  it 
remains  good  between  the  parties,  is  fatal  to  the  claim  aa  regards  subsequent 
purchasers  or  judgment  creditors:  Ridgway* 9  Appeal^  16  Pa.  8t.  177;  53  Am. 
Dec.  686,  and  note.  See  the  notes  to  Qlyoen  v.  Stale,  21  Am.  Rep.  181,  and 
Fallon  ▼.  Kthoe,  99  Am.  Deo.  360. 

ABSTRAcroRfl  Of  Titli.~Rblatiok  BsTWVBir  AMD  Skploteb:  Saa  Vol^ 
leUe  T.  Tedene.  122  lU.  607;  8  Am.  8k  Bapw  608. 
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Abbams  V.  Milwaukee,  Lake  Shore,  and  West- 
ern Bailway  Company. 

nA»»Tg»^  Qir  LiYisTocK—BiLEMmov  CoBTBAcr.-^A  eootnet  for  th«  tnn^ 
poiiation  of  liTMtock  by  «  common  oarrier,  to  far  m  it  Altempti  by 
itipiilaticm  therein  to  exempt  the  carrier  from  liability  for  injnriea 
eaneed  by  iti  own  negligence  or  the  negligence  of  ito  agente  or  en* 
ployees,  ie  nnreaaonable,  contrary  to  pnblio  policy,  and  void. 

Cimirtini  of  Liyistock — Extent  ov  LiABiLrnr.^In  the  abeenoe  of  any 
agreed  Talnation  of  livestock  in  the  contract  for  iU  carriage,  the  carrier 
cannot  limit  to  a  fixed  mm  iU  liability  for  injnriea  oanaed  by  iU  own 
negligenoe,  or  that  of  ita  agente  or  employe 


AonoH  for  damages  for  the  loss  of  livcBtock  caused  by 
reason  of  the  defendant's  negligence.  The  plaintiff  and  one 
Bichard  Abrams  each  owned  four  several  horses  at  Harrison, 
Wisconsin,  which  they  shipped  upon  the  defendant's  cars 
from  that  station  toOshkosh,  a  distance  of  about  one  hundred 
and  forty  miles.  The  written  contract  of  shipment  entered 
into  between  the  parties  contained  the  following  stipulations: 
''The  said  company  shall  not  be  liable  for  any  loss  or  dam* 
age  or  injury  to  said  livestock  from  any  cause  whatever, 
whether  by  negligence  of  its  agents  or  employees,  or  other* 
wise,  except  such  as  may  result  from  a  collision  of  the  train, 
or  from  cars  being  thrown  from  the  track,  in  course  of  trans* 
portation  and  it  is  further  agreed  that  the  owner  shall  load, 
unload,  feed,  water,  and  take  care  of  said  stock  at  his  own 
expense  and  risk,  and  that  he  assumes  all  risk  of  injury  or 
damage  that  the  animals  may,  in  any  way  or  manner,  or 
from  any  cause,  sustain,  except  as  above  provided.  It  is 
further  agreed  that  the  liability  of  the  company  shall  not,  in 
any  event,  exceed  one  hundred  dollars  per  head."  The  com- 
plaint alleged  that,  in  consequence  of  the  defendant's  negli- 
gent conduct  in  respect  to  the  carriage  of  said  horses,  three 
of  them  became  sick  and  died;  that  two  were  the  property 
of  the  said  Richard  Abrams,  and  the  other  the  property  of 
the  plaintiff;  and  that  their  loss  was  to  the  damage  of  the 
plaintiff  and  the  said  Richard  Abrams  in  the  sum  of  six 
hundred  and  fifty  dollars.  Before  the  commencement  of 
the  action  Richard  Abrams  sold  and  assigned  to  the  plain- 
tiff all  his  claim  against  the  defendant  on  account  of  the  loss 
of  the  horses,  as  stated,  and  the  plaintiff  became  the  sole 
owner  thereof,  and  judgment  was  demanded  in  the  sum  of 
seven  hundred  dollars,  with  costs  and  disbursements.    The 
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defendant  juBtiOed  under  the  written  contract  of  ehipmeni. 
The  jury  returned  a  special  verdict  to  the  effect  that  th« 
death  of  the  horses  resulted  from  the  negligence  of  the  d^ 
fendant,  and  that  their  aggregate  value  was  six  hundred  and 
fifty  dollars*  Other  facts  appear  in  the  opinion.  The  motion 
of  the  defendant  to  set  aside  the  verdict  and  grant  a  new  trial 
was  denied  by  the  court;  and  the  motion  of  the  plaintiff  for 
judgment  upon  the  verdict  for  the  whole  amount  thereof,  with 
costs,  was  also  denied;  and  judgment  was  ordered  to  be  en« 
tered  in  favor  of  the  plaintiff,  and  against  the  defendant,  in 
the  sum  of  three  hundred  dollars,  and  oostsand  interest  from 
commencement  of  suit    Both  parties  appealed. 

FdUr,  StewaHf  and  Felker^  for  the  plaintiff. 

Alfred  L.  Cary  and  BradUy  O.  ScMsy,  for  the  defendant. 

^*  Cassodat,  J.  The  jury  found,  as  a  matter  of  fact,  in 
effect,  that  the  horses  came  to  their  death  by  reason  of  the 
negligence  of  the  defendant.  The  horses  were  transported  on 
the  defendant's  car  for  a  distance  of  about  one  hundred  and 
forty  miles,  and  the  time  occupied  by  such  transportation 
was  about  thirty-fuur  hours.  During  that  time  the  horses 
had  no  food  nor  drink.  According  to  the  testimony  of  those 
in  charge  of  the  horses  the  defendant  refused  to  give  them 
any  opportunity  to  take  the  horses  from  the  car  and  give 
them  food  and  drink,  though  repeatedly  requested  so  to  do; 
that  this  was  particularly  so  at  Antigo,  where  the  car  remained 
about  eight  hours;  that  it  was  also  true  at  other  places;  and 
that  there  were  eight  other  horses  in  the  same  car,  and  it  was 
impracticable  to  give  them  food  and  water  without  removing 
them  from  the  car.  It  appears  that  the  train  reached  Osh- 
kosh  about  six  hours  behind  schedule  time.  There  is  expert 
testimony  to  the  effect  that  such  exposure  of  the  horses  with- 
out food  or  drink  probably  induced  the  disease  which  caused 
their  death.  We  must  assume,  therefore,  that  the  evidence 
supports  the  verdict  to  the  effect  that  the  horses  came  to  their 
death  by  reason  of  the  negligence  of  the  defendant. 

The  defense  relied  upon  is,  that,  by  the  written  oontrmct  of 
shipment  contained  in  the  foregoing  statement,  the  defendant 
was  expressly  exempted  from  all  liability  by  reason  of  such 
negligence,  and  that  the  plaintiff  thereby  assumed  all  risk 
of  such  injury  or  damage.  Such  is,  indeed,  the  contract,  if 
we  are  to  give  literal  effect  to  its  language.  In  BetU  v.  Farm,^ 
mf  §U.  Co.,  21  Wis.  80, 91  Am.  Dec.  460,  it  was  said  by  Dixoiv 
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C.  J.,  in  speaking  of  the  transporUlion  of  ItTestoek,  that,  *at 
to  this  species  of  property,  we  think  it  oompetent  for  Uie 
carrier  to  contract  that  the  owner  shall  assume  all  risk  of 
damage  or  injorj  from  whatever  cause  happening  in  the 
coarse  of  transportation.''  This  proposition  eoTers  mors 
ground  than  the  point  actnallj  decided  in  that  case,  ^*^  hot 
seems  to  be  snstained  by  the  earlier  English  oases,  while  the 
later  English  cases  seem  to  hold  a  contrary  doctrine:  See 
Riehardion  r.  Chicago  €ie.  Ry.  Co.,  61  Wis.  508, 699,  and  cases 
there  cited.  In  ITomMfi  ▼.  PhiUip9  $U.  Co.,  44  Wis.  410,  28 
Am.  Bep.  599,  the  only  question  involved,  as  stated  by  the 
present  chief  justice,  was  whether  the  company  "  was  guilty 
of  any  negligence,  carelessness,  or  fault  which  caused  or  pro* 
duced  the  injury  to  the  property  of  the  plaintiff/'  and  he 
concluded  by  saying:  **  From  all  that  appears  in  the  evidence 
it  was  a  mere  accident,  and  unaccountable.''  Riehard$on  ▼. 
Chicago  etc.  Ry.  Co.,  61  Wis.  598,  was  an  action  to  recover 
damages  for  delay  in  furnishing  cars  for  the  transportation 
of  bogs.  It  was  there  pretty  strongly  intimated,  if  not  di* 
rectly  held,  that  a  railway  company  was  not  under  the  same 
obligations  to  furnish  cars  for,  and  receive,  safely  carry,  and 
store,  livestock  as  other  ordinary  inanimate  freight,  but  that 
it  might,  to  at  least  a  certain  extent,  exact  conditions  upon 
auch  receipt,  and  limitations  upon  such  liability.  In  that 
case  the  complaint  was  held  bad  on  demurrer  for  failure  to 
allege  the  customary  terms  or  conditions  and  restrictions 
upon  which  the  company  was  in  the  habit  of  receiving  and 
shipping  such  liTestock|  or  the  requisite  facts  to  create  a 
liability  under  section  1798  of  the  Revised  Statutes.  In 
AyrcM  ▼.  Chicago  $U.  Ry.  Co.,  71  Wis.  872,  5  Am.  St  Rep.  226, 
it  was  held  that  **  a  railroad  company  engaged  in  the  buBi« 
Dees  of  transporting  livestock,  and  accustomed  to  furnish 
suitable  cars  therefor  upon  reasonable  notice  whenever  it  can 
do  so,  and  which  holds  itself  out  to  the  public  as  such  carrier 
lor  hire  upon  the  terms  and  conditions  prescribed  in  a  special 
written  contract  with  shippers,  is  a  common  carrier  of  live- 
stock, with  such  restrictions  and  limitations  of  its  common* 
law  duties  and  liabilities  as  arise  from  the  instincts,  habits^ 
propensitiea,  wants,  necessities,  vices,  or  locomotion  of  such 
animals  under  the  contracts  of  carriage."  Within  the  rule 
thus  suggested  it  was  oompetent  for  this  railroad  company 
^^^  to  stipulate  with  the  owners  of  livestock  that  they  should 
load,  unload,  feed,  water,  and  take  care  of  the  stock  at  their 
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own  azpenfle.  The  ooniract  in  qQettion  ooniains  such  a  stip- 
ulaiion.  But  the  stipulation  iUelf  raised  an  implied  obliga. 
tion  on  the  part  of  the  defendant  to  furnish  to  such  owners 
the  requisite  opportunities  for  so  loading,  unloading,  feeding, 
watering,  and  taking  care  of  such  stock.  This  action  is  to 
recover  damages  for  willfully  refusing  or  negligently  omitting 
to  perform  that  duty. 

The  question  recurs  whether  the  defendant,  by  the  contract 
of  shipment,  could  lawfully  exempt  itself  from  liability  for 
such  negligence.  This  court  has  held  that  a  common  carrier 
of  persons  or  property  cannot  by  any  agreement,  however 
plain  and  explicit,  wholly  relieve  itself  from  liability  for 
injury  resulting  from  its  gross  negligence  or  fraud:  Black  v. 
Goodrich  Tramp.  Co.,  55  Wis.  819;  42  Am.  Rep.  713;  Law9on 
▼.  Chicago  €te.  Ry.  Co.,  64  Wis.  456;  54  Am.  Rep.  634.  The 
same  rule  has  been  applied  to  a  passenger  carried  gratuitously 
by  a  railroad  upon  a  pass  containing  such  a  stipulation: 
ilnnos  V.  Milwaukee  eU.  Ry.  Co.,  67  Wis.  46;  58  Am.  Rep.  848. 
So  this  court  has  repeatedly  held  that  a  telegraph  company 
cannot,  by  such  stipulation,  relieve  itself  from  liability  for 
damages  happening  by  the  want  of  ordinary  care  of  itself  or 
servants:  Thompeony.  Weeiem  Union  3U.  Co.,  64  Wis.  681; 
54  Am.  Rep.  644;  Hihbard  ▼.  Western  Union  Tel.  Co.,  33  Wis. 
558;  14  Am.  Rep.  776;  Candee  v.  WeeUm  Union  Tel  Co.,  34 
Wis.  471;  17  Am.  Rep.  452.  In  the  leading  case  of  Railroad 
Co.  V.  Loekwood,  17  Wall.  857,  384,  Mr.  Justice  Bradley  dis- 
cussed the  subject  with  his  accustomed  learning  and  ability, 
and  he  and  the  whole  court  reached  the  conclusions:  "  1.  That 
a  common  carrier  cannot  lawfully  stipulate  for  exemption 
from  responsibility  when  such  exemption  is  not  just  and  rea- 
sonable in  the  eye  of  the  law;  2.  That  it  is  not  just  and  rea- 
sonable in  the  eye  of  the  law  for  a  common  carrier  to  stipulate 
for  exemption  from  responsibility  for  the  negligence  of  him- 
self or  his  servants;  8.  Tliat  these  rules  apply  ^**  both  to 
common  carriers  of  goods  and  common  carriers  of  passengers 
for  hire,  and  with  special  force  to  the  latter;  4.  That  a  drover 
traveling  on  a  pass,  such  as  was  given  in  this  case,  for  the  pur* 
pose  of  taking  care  of  his  stock  on  the  train,  is  a  passenger 
for  hire."  In  reaching  such  conclusions  Mr.  Justice  Bradley 
said:  ^*In  regulating  the  public  establishment  of  common 
carriers  the  great  object  of  the  law  was  to  secure  the  utmost 
care  and  diligence  in  the  performance  of  their  important 
duties — ^an  object  essential  to  the  welfare  of  every  civilized 
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oommvnity.  Hence  tbe  eommon-Iaw  rule  which  charged  the 
common  carrier  as  an  insurer.  Why  charge  him  aa  suchT 
Plainly  for  the  purpose  of  raising  the  most  stringent  motiTe 
for  the  exercise  of  carefulness  and  fidelity  in  his  trust.  •  •  •  • 
It  is  obvious,  therefore,  that  if  a  carrier  stipulate  not  to  be 
bound  to  the  exercise  of  care  and  diligence,  but  (o  be  at  lib- 
erty to  indulge  in  the  contrary,  he  seeks  to  put  off  the  essen* 
tial  duties  of  his  employment;  and  to  assert  that  he  may  do 
so  seems  almost  a  contradiction  of  terms":  Railway  Co.  ▼. 
Loehoood,  17  WalL  877,  878.  Accordingly,  it  was  there  held, 
in  effect,  that  the  railroad  company  could  not  abdicate  the 
essential  duties  of  its  employment  of  carefulness  and  fidelity 
as  such  common  carrier. 

The  doctrine  of  that  case  has  frequently  l)een  sanctioned  by 
the  same  court:  Liverpool  €ie.  Steam  Co,  ▼.  Phenix  In$,  Co.^  129 
U.  8.  897,  441,  442,  and  oases  there  cited.  There  are  numer- 
ous adjudications  in  the  state  courts  to  the  same  effect:  (7ro- 
gan  ▼.  Adame  Exp.  Co.^  114  Pa.  St.  628;  60  Am.  Rep.  860; 
Buck  ▼.  Penmylvania  R.  R.  Co.,  160  Pa.  St  170;  80  Am.  St. 
Rep.  800;  Lindeley  ▼.  Chicago  etc.  Ry.  Co.y  86  Minn.  639;  1 
Am.  St.  Rep.  692;  HuU  y.  Chicago  eU.  Ry.  Co.,  41  Minn.  610; 
16  Am.  St.  Rep.  722;  BoeM  t.  Chicago  etc.  Ry.  Co.,  44  Minn. 
191;  Canfidd  t.  Baltimore  etc.  Ry.  Co.,  98  N.  Y.  632;  46 
Am.  Rep.  268;  Chicago  etc.  R  R.  Co.  ▼.  Witty,  82  Neb.  276; 
29  Am.  Si  Rep.  486;  Railway  Co.  v.  Wynn,  88  Tenn.  320; 
McFadden  y.  Mietouri  Pac.  Ry.  Co.,  92  Mo.  848;  1  Am.  St. 
Rep.  721;  Oali  y.  Adame  Exp.  Co.^  McArth.  A  M.  124;  48 
Am.  Rep.  742.  Some  of  these  cases  ^**  involved  the  validity 
of  such  stipulation  for  exemption  from  liability  in  contracts 
for  the  carriage  of  livestock,  and,  while  they  indicate  that 
such  contract  for  exemption  might  be  made  as  against  injuries 
resulting  from  the  inherent  nature  or  propensities  of  the 
animals  without  fault  of  the  carrier,  yet  they  all  bold  that  the 
carrier  cannot  by  contract  exempt  itself  from  liability  for 
the  negligence  of  itself  or  its  employees.  Some  of  the  cases 
cited  go  so  far  as  to  hold  that  where  there  is  damage  to  the 
property  so  transported  the  burden  is  on  the  carrier  to  show 
that  it  was  free  from  negligence. 

In  Annae  v.  Milwaukee  etc.  Ry.  Co.,  67  Wis.  65,  68  Am. 
Rep.  848,  Mr.  Justice  Taylor  reviewed  the  authorities,  and  in 
effect  said  that  this  court  was  committed  to  the  rules  of  law 
held  in  Railroad  Co.  v.  Lochwood,  17  Wall.  867.  The  doctrine 
of  that  caae  seems  to  be  in  harmony  with  what  was  said  in 
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RieKardion  t.  Chicago  §U.  Ry.  Co.,  61  Wit.  686,  and  Ayrm  ▼. 
Chieago  eU.  Ry.  Co.,  71  Wis.  872;  6  Am.  8t  Sep.  226.  ffince 
those  CMes  arote,  and  since  the  first  was  decided  by  this 
court,  chapter  487  of  the  Laws  of  1887  has  been  enacted, 
ezpresslj  reqniring  ererjr  railroad  corporation  operating  a 
road  within  this  state  to  receiTe  and  carry  livestock  during 
eight  months  of  the  year,  including  March  and  April,  and 
prescribing  the  conditions  upon  which  such  stock  is  to  be 
so  carried;  and,  among  other  things,  declaring  that  *'  said  rail* 
road  company  transporting  such  cars  of  liyestock  shall  feed 
and  water  such  stock  as  shall  be  unloaded  under  the  proTi- 
sions  of  this  act  at  the  expense  of  the  railroad  company, 
where  such  stock  shall  be  detained  by  them  for  a  longer 
period  than  six  hours'':  Sanborn  and  Berryman*s  Annotated 
Statutes,  sec.  1799  a. 

There  are  numerous  decisions  by  courts  of  high  authority 
in  conflict  with  the  cases  cited,  but  we  must  hold,  what  we 
regard  as  the  better  doctrine,  that  in  so  far  as  the  contract  in 
question  attempted  to  exempt  the  company  from  liability  by 
reason  of  its  own  ^negligence  or  the  negligence  ^**  of  its 
agents  or  employees,  it  is  contrary  to  public  policy  and  Toid. 
This  really  disposes  of  all  the  questions  raised  upon  the 
defendant's  appeal  calling  for  consideration.  There  are 
exceptions  to  the  admission  of  certain  testimony  as  to  the 
usual  stop  at  Antigo,  the  usual  time  occupied  for  such  trans- 
portation, the  rules  and  orders  of  the  company  in  respect  to 
the  shipping  of  livestock;  but  such  testimony  related  to 
matters  respecting  which  there  was  substantially  no  dispute, 
and,  under  the  admitted  facts  in  the  case,  they  were  of  but 
very  little  significance.  As  often  stated,  this  court  cannot 
reverse  for  errors  which  do  not  affect  the  substantial  rights  of 
the  adverse  party:  Rev.  Stats,  sec.  2829. 

The  court  refused  to  allow  the  plaintiff  to  take  judgment 
for  the  value  of  the  horses  as  found  by  the  verdict.  In  doing 
so  the  court  gave  effect  to  the  clause  of  the  contract  wherein 
it  was  agreed  that  the  liability  of  the  company  should  not  in 
any  event  exceed  one  hundred  dollars  per  head.  It  will  be 
observed  that  that  amount  is  not  named  as  the  value  of  each 
horse,  and  the  contract  contains  no  stipulation  nor  agreement 
as  to  the  value  of  the  horses  or  any  of  them.  In  Hart  v. 
Penntylvania  R.  R.  Co.,  112  U.  S.  831,  the  plaintiS^s  rscovery 
was  limited  to  his  '*  agreed  valuation"  in  the  contract.  The 
same  was  true  in  Orav€9  v.  Lak$  Shoro  ote.  R.  R,  Co.,  187 
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Maat.  88,  50  Am.  Bep.  282,  wIkm  it  WM  held  ^'tiiAi  the 
diipper  was  estopped  to  olaim  more  than  the  agreed  Taloa* 
turn  of  the  goods.'*  To  the  same  efTeot:  HiU  t.  BoUam  eU. 
B.  R.  Ce.,  144  Maaa.  286;  Brown  t.  Cunard  8.  8.  Co.,  147 
Maaa.  68;  Alair  ▼.  Northim  Pae.  BILCo^U  Minn*  160;  89 
Am.  St  Bep.  688.  But  where,  aa  here,  there  is  an  abaenee  of 
any  agreed  valoation  in  the  oontraot^  and  the  limitation  ia 
merely  aa  to  the  amount  of  reeorery  for  damagea  oaoaed  by 
the  defendant'a  negligenee,  the  oaae  oomea  within  the  general 
role  to  the  e£Eect  that  the  company  cannot  oontraet  for 
exemption,  either  in  whole  or  in  parti  Ikom  liability  for  the 
negligence  of  itaelf  or  ita  employeea.  Bwpra;  ^^^  BoM  t. 
Chicago €te.  By.  Co.,  44  Minn.  191;  McFaidcmr.  Jfteeiiri  Pac. 
Bjf.  Co^  92  Ma  844;  1  Am.  St.  Bep.  721;  WIrilUr  t.  Anntyl- 
fonea  B.  B.  Co.,  184  Pa.  St  810;  19  Am.  Si  Bep.  700;  A$h^ 
0mUn  T.  London  eU.  By.  Co.,  L.  B.  6  Bz.  Div.  190;  Diekoon  t. 
GrwU  Northern  By.  Co.^  L.  B.  18  Q.  B.  DiT.  176.  Thia  ia  in 
harmony  with  the  mle  held  in  Black  ▼•  Oeedridk  IVaiugK  Co., 
66  Wia.  819;  42  Am.  Bep.  718. 

It  ia  to  be  remembered  that  the  ahipper  and  the  railroad 
company  do  not  contract  upon  eqnal  terma.  Practically,  the 
shipper  ia  bonnd  to  submit  to  whaterer  conditiona  are  exacted 
by  the  carrier.  To  be  lawfol  anoh  conditiona  mnat  be  reaaon- 
able.  A  contract  relienng  a  carrier  wholly  or  partially  from 
liability  for  damage  caused  by  its  own  negligence  is  unreaaon- 
able.  We  most  hold  that  the  plaintiff  waa  entitled  to  judg- 
ment for  the  amount  of  hia  Terdict.  The  reault  ia  that  the 
exceptiona  of  the  defendant  are  overruled,  and  the  judgment 
ia  aflSrmed  ao  fiar  aa  inrolved  in  ita  appeaL 

By  the  Court.  On  the  defendant'a  appeal  the  judgment  ia 
affirmed ;  on  the  plaintilTs  appeal  the  judgment  is  reyersed, 
and  the  cause  is  remanded,  with  direction  to  render  judgment 
in  favor  of  the  plaintiff  and  againat  the  defendant  for  the  full 
amount  of  the  verdict  aa  damageSt 


CARuaBs  OF  LimTooK— Lmrnve  LiAsniTr  son  HasLioaiioa— A  oom* 
non  carrier  of  liTestook  cannot,  by  contract  with  a  ihippcrv  roUevo  itself 
in  any  manner  from  liability  for  damagee  arising  from  lose  or  injnry  reenlt- 
ing  from  iU  own  negligence:  Chicago  ete.  J?,  i?.  Cbw  v«  WiUf,  82  NeK  S7S; 
S9  Am.  8t  Rep.  436,  and  note,  with  the  cases  collected.  See,  also^  the 
extended  note  to  Clarke  r.  Rochukr  etc  R,  B.  Co,^  S?  Am.  l>eo.  218. 
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Gbaoi  p.  Nobthwbstbrn  Mutual  Rbliif  Ano- 

OIATION. 

Mutual  Bmnmng  Aamaunon  —  Chanob  ov  BurniouBT. — Upon  tts 
Mtun  And  Mmrendar  hj  a  m«nib«r  of  a  mutual  benafii  ■■•oriation  of 
his  osriifioftH  "  for  Um  piirpOM  of  Monriiig  a  ohang e  of  beiMfietary,* 
lio  diraotod  tbo  a«w  oartifloalo  to  bo  nado  pajrablo  to  aooh  penon  or 
ponou  as  Im  ahoald  d— ignato  and  boom  to  kia  laot  will  aad  toatomoat 
Tba  now  oortificaU  waa  iaaaad  aooordiagly,  bat  no  poraon  waa  oTor 
named  or  deaignated  aa  aaob  bonaflciarj  by  laat  will,  or  otberwiae.  It 
waa  hold  that  tbo  attomptod  ebango  of  bonafictarioa  waa  incompleto^ 
and  henoo  iaoffootaal,  and  tbat  tbo  oontraot  of  inavianeo  moat  bo 
rogardod  aa  tfaongb  tbo  formor  oortUloato  bad  aofror  boon  rotninod  and 
aurrondorod* 

Action  to  enforoe  the  payment  of  two  thousand  dollars  as' 
insurance.  John  F.  Orace«  father  of  the  infant  plaintiffs, 
became  a  member  of  the  defendant  association  in  1887,  and 
leceiTed  a  owtifioato  of  membership  in  which  his  then  wife, 
Annie  R.  Orace»  was  named  as  beneficiary,  and,  in  case  she 
died  before  him,  then  payable  to  his  heirs  at  law.  In  1888, 
on  application  of  said  John  F.  Grace,  the  infant  plaintiffs 
were  substituted  as  sole  beneficiaries,  and  the  certificate 
therefor  was  placed  in  their  possession.  In  1890  said  Annie 
R..  Grace  obtained  a  divorce  from  said  John  F.  Grace,  and 
the  latter,  in  1891,  married  the  defendant,  Annie  L.  Grace, 
and  immediately  afterward  made  application  for  a  change  of 
beneficiary,  as  stated  in  the  head-note  and  opinion.  Said 
John  F.  Graoe  died  in  1898,  and  soon  afterwards  this  action 
was  commenced,  the  said  Annie  R.  Grace,  mother  of  the 
plaintiffs,  being  also  their  general  guardian  and  guardian  ad 
litem.  The  defendant,  Annie  L.  Grace,  demurred  to  the  coin« 
plaint;  and  the  defendant  association  answered,  declaring  its 
willingness  te  pay  over  the  amount  of  insurance  to  the  bene- 
ficiaries or  proper  persons  entitled  thereto,  and  asking  the 
court  te  determine  the  conflicting  claims  to  the  same,  etc* 
The  court  sustained  the  demurrer  of  the  defendant,  Annie  L. 
Grace,  and  decreed  that  she  was  entitled  te  the  fund  men- 
tioned, and  that  she  recover  the  same  from  the  defendant 
association.     The  plaintiffs  appealed« 

/.  P.  Smelker^  for  the  appellants. 

Aldro  Jenks^  for  the  respondent,  Annie  L.  Grace. 

•**  Cabsoday,  J.     It  must  be  conceded  thnt  as  the  con- 
tract was  prior  to  the  attempted  change,  February  11,  1891, 
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Ilia  iofiuit  plaintiffs  were  the  sole  beneficiaries.  In  Mr. 
Grace's  *'i4>plication  for  change  of  beneficiary/'  made  on 
that  day,  it  is  stated,  in  effect,  that  the  former  certificate  is 
thereby  returned  and  surrendered  **  for  the  purpose  of  secur« 
log  a  change  of  beneficiary";  and  that  the  association,  in 
consideration  thereof,  wonld  issue  and  forward  to  him  a  new 
certificate,  payable  to  such  person  or  persons  as  he  should 
designate  and  name  in  his  last  will  and  testament  The  cer« 
tificate  was  issued  accordingly,  but  no  person  was  ever  desig- 
nated or  named  as  such  beneficiary  by  last  will  and  *^ 
testament,  or  otherwise.  The  proposed  change  was  never  in 
fact  effected,  by  reason  of  such  failure  of  Mr.  Grace  to  so 
name  or  designate.  Since  the  former  certificate  was  so 
returned  and  surrendered  for  the  sole  purpose  of  securing 
SQcb  change,  and  since  no  such  change  was  ever  in  fact 
effected  by  reason  of  such  failure,  the  question  recurs  whether 
snch  return  and  surrender  of  such  former  certificate  operated 
as  a  complete  cancellation  and  extinguishment  of  the  same, 
or  whether  snch  return  and  surrender  remained  inchoate, 
depending  upon  such  change  being  made  complete  by  such 
designation  or  naming  of  new  beneficiaries  or  beneficiary. 

Upon  careful  consideration  we  are  constrained  to  hold  that 
such  return  and  surrender  so  remained  inchoate  and  depend* 
ent.  It  is  very  much  the  same  in  principle  as  where  attempts 
have  been  made  to  alter  portions  of  a  will  by  erasures  with* 
out  obliteration,  and  by  way  of  substituting  new  words  by 
interlineation  which  fail  to  go  into  effect  for  want  of  re-attes- 
tation; and  hence,  as  there  was  no  intent  to  revoke,  except 
by  way  of  such  substitution  which  so  failed,  the  courts  have 
generally  held  that  the  attempted  alteration  is  ineffectual: 
WiU  of  Ladd,  60  Wis.  198, 194;  60  Am.  Rep  855,  and  cases 
there  cited.  See,  also.  Short  ▼.  Smithy  4  Bast,  419;  Soar  v. 
Dolman,  3  Curt  Ecc.  121;  Brooke  v.  KerU,  8  Moore,  P.  C.  884; 
In  re  Parr^  6  Jur.,  N.  S.,  56.  So  here  we  must  hold  that  the 
attempted  change  of  beneficiaries  was  left  incomplete,  and 
hence  ineffectual;  and  that  the  contract  of  insurance  must  be 
regarded  the  same  as  though  the  former  certificate  had  never 
been  returned  and  surrendered. 

By  the  Court.  That  part  of  the  judgment  in  favor  of  the 
defendant,  Annie  L.  Grace,  and  against  the  plaintiffs  is  re- 
versed, and  the  cause  is  remanded  with  direction  to  over, 
rule  the  demurrer  and  render  judgment  in  favor  of  the 
plaintiffs  for  the  fund  of  nineteen  hundred  and  eighty-five 
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dollan,  so  held  bj  the  defendant  ***  aeeociatioa  for  Um 
rightfal  owner  as  mentioned;  bat  no  ooeto  are  to  be  awarded 
againat  the  aeaooiationi  either  in  this  oourt  or  the  trial  oourt* 


MvrvAL  BsniR  AssooiATiovs-'CHAiras  or  BnsnoiABiBL— W1mi«  as 
iatortd  nMDiWr  in  a  rnvtval  btnafii  aooi^ir  hM  in  good  faith  attomptod  to 
oomplj  with  tho  aodo  prMoribod  for  ohangiDg  bia  bonofioiary,  h«^  9whng  to 
otroamatanoia  boyoad  hia  oontNl»  tho  ohaas*  *■  ^^  oatirriy  oonawBoiatod  at 
tho  tioM  of  hia  doath,  oqaity  will  aoaMtimoa  trmt  tho  aabatitatioa  aa  oom. 
plotot  JMitet  T.  Jf^iTalfoa,  10  OoL  SOS;  25  An.  8t.  Bopw  SSQ^  and  nolo.  8oo 
00  thia  onbjool  tho  ostandod  aott  to  Btmkmrt^  ate,  Amm.  ▼.  Attpp,  19  An.  St. 
Rop.  786^  Mid  tlw  Bota  to  Umhm  MmL  Amtu  v.  ifoa»ooMiy,  14  Aik  81  Sop. 


Thobbsbk  V.  La  Crobsb  City  Railway  Co. 

ta  waoom,  air.] 

8nunr  Railwati— Dirrr  or  OAmDaiTBR.^It  ia  tho  dnty  of  fSbm  dzfvor 
of  a  atlroot'^ar  to  oiMroiao  tho  highoat  dogroo  of  oaro  to  aroid  any  ool- 
Uaioii  or  aooident»  aapooially  at  atraot  oroaaanga.  Ho  ahoald  ozofcioo  all 
tho  oaro  that  pnidenoo  amy  auggoat  ia  looking  abont  and  listening  to 
aanira  bimaolf  that  hia  track  ia  oloar  and  aafa^  and  for  lailnra  to  do  ao 
hia  employer  ia  reaponriblo. 

gnunr  Railwats— Oitt  Obdik  Airca— A  dty  OFdinaaoo  whioh  giToa  priority 
of  pOMAge  to  a  street-car  when  met  or  orertaken  by  any  other  Tebiele^ 
does  not  glTO  tho  driTor  of  the  car  any  right  to  ignore  cr  disregard  tlio 
presence  of  other  Tobiclea  on  the  street^  and  particnlarly  at  croosinga. 

BntBR  RAiLWATa— <7BOiBiiios. — Failnre  on  the  part  of  a  atreet-car  drirer 
to  keep  a  lookont  ahead,  when  approaching  a  crosaing,  is  not  aseaaed 
by  the  fact  that  he  waa  ginng  hia  attention  aolely  to  an  attempted 
identification  of  another  car  to  which  ho  expected  to  change. 

OumiBDTOBT  NnoLiOBHOB— KonsuiT. — Proof  of  contribntory  negligonoo 
moat  be  dear  and  deoisiTo  to  warrant  a  nonsniti  or  an  absolnte  direetioB 
to  the  Jury  on  that  ground.  And  it  waa  held  in  thia  case  that  tho  ovi* 
donee  did  not  ahow  dearly  and  decirif  dy  that  the  plaintiffa  inteatate 
waa  gnilty  of  contribntory  negligence,  ao  aa  to  jnstify  a  nonsnit  on 
that  ground,  and  that  it  waa  properly  a  qneation  lor  tho  jnry»  in  view 
of  all  the  facts  and  drcnmatancea 


Action  for  damages  for  wrongfnllj  oaasing  the  death  of 
the  plaintiff's  intestate.  As  alleged  in  the  complaint,  the 
deceased  was  traveling  in  a  milk-wagon  in  the  city  of  La 
Crosse,  on  a  dark  and  rainy  evening  in  the  month  of  October, 
and,  while  crossing  at  the  intersection  of  two  streets  in  saN 
city,  her  wagon  was  struck  and  overturned  by  a  street-car  of 
the  defendant  company,  and  she  was  thrown  to  the  ground, 
receiving  injuries  which  resulted  in  her  death.  The  defend* 
ant  was  charged  with  negligence  in  causing  its  car  to  approach 
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and  rapidly  pass  said  crossing,  and  in  failing  to  warn  the 
deceased  of  the  approach  of  said  car.  The  defendant  denied 
the  charge  of  negligence  on  its  part,  and  alleged  contribatorjr 
negligence  on  the  part  of  the  deceased,  and  at  the  close  of 
the  testimony  the  court  granted  judgment  of  nonsait.  The 
plaintiff  appealed.  It  appeared  that  the  deceased,  at  the  time 
of  the  accident,  was  accompanied  by  a  boy,  Harold  Wold, 
about  thirteen  years  of  age,  who  testified  on  behalf  of  the 
plaintiff,  in  substance,  as  follows:  That  they  were  going 
easterly  along  King  street  across  Fourth  street,  and  saw  street- 
cars on  the  track  on  the  latter  street,  one  about  half  a  block 
south  of  King  street,  and  one  crossing  King  street^  going 
south,  and  it  seemed  as  if  the  one  about  half  a  block  south 
was  standing;  that  they  crossed  the  street  just  as  quick  as 
the  car  going  sooth  passed  them,  and  did  not  then  look  at 
the  other  car — the  one  standing;  that  when  they  got  on  the 
first  iTBfik  they  saw  the  standing  oar  coming  very  fast,  and 
that  the  driver  of  the  car  was  looking  back,  and  the  witness 
did  not  see  him  try  to  stop  the  car;  that  when  they  got  to 
the  first  track  the  car  was  about  two  rods  off,  and  when  they 
were  on  the  last  track  the  car  struck  the  wagon,  and  they 
were  tipped  out  on  Fourth  street  just  below  the  crossing. 
It  was  shown  that  the  tracks  in  Fourth  street  at  the  point  in 
question  were  about  thirteen  feet  in  width*  Evidence  pro- 
duced by  the  defendant  tended  to  show  that  the  car  going 
south  met  and  passed  the  north-bound  car  about  one  hundred 
and  twenty  feet  south  of  King  street,  and  that  the  driver  of 
the  latter  car  started  up,  and  went  but  a  few  steps,  and  the 
horse  of  the  plaintiff's  intestate  was  there,  the  two  horses 
facing  each  other,  and  that  the  car-horse  did  not  walk  fast 
The  driver  of  the  car  testified  that  there  was  a  g<  od  bell  on 
the  horse,  and  that  the  night  was  very  dark,  so  dark  that  he 
could  not  see  any  thing.  The  evidence  was  conflicting  as  to 
whether  the  intestate  was  driving  directly  across  King  street 
or  south  along  Fourth  street  An  ordinance  of  the  city  of 
La  Crosse,  giving  priority  of  passage  to  the  defendant's  cars 
when  met  or  overtaken  by  any  other  vehicle,  was  put  in  evi- 
dence.   Other  facts  appear  in  the  opinion. 

M.  Bergh^  Bleekman^  and  Bloimingdals^  for  the  appellant 

Lo$ey  and  Woodwardj  for  the  respondent 

^^*  PiNNET,  J.    The  evidence  in  this  case,  we  think,  was 
such  as  to  require  the  submission  oi  the  ease  to  the  jury. 

AX.  Si;  Kn^  Vok  XLL-4 
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The  testimony  on  the  part  of  the  plaintiff  tended  rery  clearly 
to  Bhow  that  the  defendant,  by  ita  eardriyer,  was  negligent 
in  the  conduct  and  management  of  its  ear,  under  the  eircnm- 
stances  as  described  by  the  witness  Harold  Wold,  and  there 
are  some  facts  and  circumstances  that  tend  to  corroborate 
this  view.  There  is  no  doabt  that  the  driver  looked  at,  and 
back  towards*  the  south-bound  car;  but  there  is  a  decided 
conflict  of  evidence  as  to  the  relative  positions  of  the  wagon 
and  his  oar,  and  the  distance  they  were  apart  at  the  time. 
Undoubtedly  the  driver  had  a  right  to  look  for  the  car  to 
which  he  expected  to  change;  but  his  right  in  this  respect 
was  relative  and  not  absolute.  The  evidence  shows  that  the 
intersection  of  these  streets  was  a  much  frequented  place  in 
the  city,  and  the  evening  was  dark  and  rainy.  The  single- 
horse  street-car  had  only  *^*  two  or  three  passengers  aboard, 
and,  like  other  vehicles,  had  a  common  right  of  passage  in 
the  street,  but  was  necessarily  confined  to  its  track;  and  it 
would  seem,  from  the  ordinance  in  evidence,  that  it  bad 
priority  of  passage  when  met  or  overtaken  by  any  other 
vehicle.  The  driver  of  the  oar  had,  however,  no  right  to 
ignore  or  disregard  the  presence  of  other  vehicles  on  the 
street,  and  particularly  at  the  crossing.  The  authorities 
cited  by  the  appellant's  counsel  show  that  it  is  the  duty  of 
a  driver  to  exercise  the  highest  degree  of  care  to  avoid  any 
collision  or  accident,  especially  at  street  crossings,  and  that 
he  should  exercise  all  the  care  that  prudence  may  suggest  in 
looking  about  and  listening  to  assure  himself  that  his  track 
is  clear  and  safe,  and  for  his  failure  to  do  so  his  employer  is 
reeponsible:  Hexicke  v.  Milwaukee  City  Ry.  Co,^  69  Wis.  401; 
Collina  v.  South  BoBton  R.  R.  Co.,  142  Mass.  301 ;  66  Am.  Rep. 
675;  Baltimore  etc.  R.  R.  Co.  v.  McDonnell^  48  Md.  634,  553; 
Andenon  v.  Minneapolis  St.  Ry.  Co.^  42  Minn.  492;  18  Am. 
St.  Rep.  525.  The  company  was  bound  to  exercise  its  rights 
and  privileges  with  a  proper  regard  to  the  rights  and  safety 
of  others  lawfully  using  the  street;  and  on  the  occasion  in 
question  the  driver  should  have  kept  a  lookout  and  exercised 
a  proper  degree  of  caution,  in  approaching  the  crossing,  in 
this  respect.  He  ought  not  to  have  given  his  attention  solely 
to  an  attempted  identification  of  his  car.  The  duty  which 
the  company  and  its  employees  owe  to  the  public  is  para- 
mount to  that  which  they  owe  to  each  other:  Andereon  v. 
Minneapolie  St.  Ry.  Co.,  42  Minn.  493;  18  Am.  St  Rep.  525. 
It  is  the  duty  of  the  company  and  ita  employees  to  the 
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public  to  fleek  to  avoid  accidents  where  thej  are  likely  to 
occur,  instead  of  omitting  the  reasonable  precautions  that  the 
situation  and  circumstances  naturally  and  fairly  suggest.  It 
IB  evident  that  a  car  proceeding  as  slowly  as  the  one  on  the 
present  occasion  could  have  been  easily  and  readily  stopped* 
There  is  evidence  tending  to  show  that  the  driver,  when  he 
ought  to  have  been  keeping  a  lookout  ^**  ahead,  was  looking 
behind,  and  that  he  did  nothing  to  stop  the  car.  Although 
there  is  evidence  to  support  a  contrary  contention,  we  for- 
bear to  remark  upon  it,  for  the  obvious  reason  that  the  truth 
of  the  matter  is  for  the  consideration  of  a  jury,  subject  to  the 
power  of  the  court  to  set  aside  any  verdict  not  warranted  by 
the  evidence. 

In  order  to  justify  the  coart  in  taking  a  case  from  the  jury, 
the  question  must  be  wholly  one  of  law;  for  if  it  depends  upon 
controverted  facts,  upon  what  facts  the  evidence  establishes, 
the  credibility  of  witnesses,  or  what  inferences  or  conclusions 
should  be  drawn  from  the  testimony,  then  it  is  dearly  a  ques- 
tion of  fact  for  the  jury:  Langhoff  v.  Milwauke  etc.  Ry.  Co.,  19 
Wis.  496;  Nelson  v.  Chicago  etc.  Ry.  Co.,  60  Wis.  820;  Hill  v. 
Fond  dtt  Lae,  66  Wis.  242;  Valin  v.  Mawaukee  $ic.  R  R.  Co.,  82 
Wis.  5,  6;  S3  Am.  St.  Rep.  17.  The  rule  is  well  settled  that 
proof  of  contributory  negligence  must  be  clear  and  decisive  in 
order  to  warrant  a  nonsuit  or  an  absolute  direction  to  the  jury 
on  that  ground.  **  When  circumstances  leave  the  inference  of 
contributory  negligence  in  doubt,  and  the  court  is  unable  to 
say  that,  upon  the  most  favorable  construction  which  can  be 
given  to  the  evidence  for  the  plaintiff,  there  is  nothing  to  sub- 
mit to  a  jury,  a  nonsuit  is  improper":  Etoen  v.  Chicago  etc. 
Ry.  Co..  88  Wis.  618,  628.  In  Hovfe  v.  Fulton,  29  Wis.  296, 
9  Am.  Bep.  668,  it  was  held  that:  '*  The  question  of  contribu* 
tory  negligence  is  one  eminently  proper  for  a  jury  to  determine; 
and  when  the  evidence  does  not  clearly  and  indisputably 
show  such  negligence  or  want  of  care  on  the  part  of  the  plain- 
tiff,  so  as  to  leave  nothing  to  submit  to  the  jury  on  the  oppo- 
site theory  or  position,  a  nonsuit  should  not  be  granted": 
Langhoff  v.  MUwaukeo  etc.  Ry.  Co.,  19  Wis.  489;  Beseex  v. 
Chicago  eU.  Ry.  Co.,  46  Wis.  488. 

Whether,  upon  all  the  facts  within  the  observation  of  the 
deceased,  she  reasonably  came  to  the  conclusion  that  she 
could  cross  the  tracks  of  the  street  railway  company  we.*^ 
eannot  know,  except  from  the  testimony  of  the  boy  Harold 
Wold,  and  his  estimate  of  distances  may  not  be  entirely  accu* 
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rate;  and  in  the  rain  and  darkness  the  deceased  maj  not 
have  been  able  to  judge  accurately.  Without  commenting 
upon  the  evidence  we  think,  under  the  facts  and  circum- 
stances  disclosed,  that  it  was  a  question  for  the  jury  to  say 
whether  the  deceased  was  driving  directly  across  Fourth 
street  or  directly  down  it  towards  the  approaching  car,  and 
that  the  court  could  not  proporly  say,  under  the  evidencSy  as 
a  matter  of  law,  that  it  was  negligence  which  ought  to  pre- 
vent a  recovery  for  her  to  attempt  to  cross  the  tracks,  about 
thirteen  feet  in  width,  at  an  estimated  distance  ol  two  rods  in 
advance  of  a  single-horse  street-car,  proceeding  at  a  very 
moderate  pace.  The  evidence,  in  many  respects,  is  uncer- 
tain and  confusing;  and  the  case  is  one  peculiarly  for  the 
experience  and  practical  knowledge  ct  a  jury,  to  weigh  and 
give  proper  effect  to  the  evidence  and  draw  just  inferences 
and  conclusions,  in  view  of  all  the  facts  and  circumstances  of 
the  case.  We  do  not  think  that  the  evidence  shows  clearly 
and  decisively  that  the  deceased  was  guilty  of  contributory 
negligence,  so  as  to  justify  a  nonsuit  on  that  ground,  and  for 
these  reasons  the  judgment  appealed  from  must  be  reversed. 

By  the  Court.    The  judgment  of  the  circuit  court  is 
reversed,  and  the  cause  remanded  for  a  new  triaL 

Newman,  J.,  took  no  part 

Strsit  RmwAfs^IvjuaT  to  Pnsovs  am  Snun^— Dorr  ov  Daivaa. 
The  driTar  of  «  strMt-oar  nrast  be  in  a  pUo«  and  ooodition  to  •zeroiM  a  T«a> 
•oaaU«  degrea  of  eart  and  diligonoa  in  watohing  the  atreet  ahead  of  him,  •• 
as  to  prevent  ooUiaione  and  avoid  injory  to  pedestrians  lawfnUy  traveling 
thereon:  Andertom  v.  MinneapoUt  eU,  Rff.  0».,  4S  Minn.  490;  18  Aul  St. 
Rep.  625.  It  is  the  duty  of  the  gripman  of  a  street  railway  oar  to  keep  bin 
eyes  on  the  track  before  him,  and  not  to  gaie  at  other  objeots  while  the  oar 
is  in  motion,  and,  if  an  accident  oconra  thxongh  his  failore  to  do  this,  his 
employer  is  angwerable:  Sdmwt  v.  CUwuCb  Traetiom  Co^,  158  Pa.  St  29;  34 
Am.  St  Rep.  680,  and  note.  This  question  is  fnlly  disonssed  in  the  extended 
note  to  WetUm  Pamng  ete.  Ox  v.  CU>am*§  efe.  A.  JK.  Obw,  86  Am.  St  Rep. 
481. 

Ck>ifTaiBnTORT  Kboliobhob— Whbh  a  Qusstioh  ov  liAW.^Aoonrtwill 
not  relieve  from  liability,  on  the  gronnd  of  oontribatory  negligence,  a  defend* 
aot  gnilty  of  a  flagrant  violation  of  a  law  or  mnnicipal  regulation,  where  the 
evidence  does  not  make  ont  a  dear  case  of  such  negligence:  Blmedam  v.  JTae- 
sourj  Pac  B^.  Oo,t  108  Mo.  4S9;  32  Am.  St  Rep.  616.  Contributory  n^ligenctt 
never  becomes  a  qaestion  for  the  court  unless  the  case  is  a  very  dear  one  and 
presents  some  decisive  act  in  regard  to  the  effect  of  which  ordinary  minds  oaa* 
not  differ:  People's  Bank  v.  MorgolqfM,  76  Md.  432;  32  Am.  St  Rep.  403. 
and  note.  Where  oontribntory  negligence  appears  without  any  conflict  of 
evidenoe  from  the  plaintiff's  own  oase  or  tho  oross-ezaminataoa  of  his  wit» 
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it  is  th«  doty  ef  the  eoart  to  tok«  th«  cm*  from  tho  Jnryt  Wiiber  ▼. 
Kaamu  CUp  tie.  Sf.  Obw,  100  Mo.  194;  18  Am.  8t  Re|K  Ml,  aad  aoko;  Nm- 
im T.  GrmMe,  09  Miio. g;  00  Am.  St.  Rep.  Ml,  ud ooto.  AmmibtoIt- 
log  doo  earo  on  tho  port  of  tfao  plauitiff  shoold  bo  withdiown  from  tho  joi|r 
ooly  wboB  tlioro  is  ma  ootiro  abooooo  of  any  faeto  to  aatboriao  tho  iaforoooo 
tbat  tko  plaintiff  was  ooodneting  himtolf  with  lootoniMo  pradonoo  or  dio- 
ootioB:  /VsT.Aidbtt^lOAllMipOSO;  87Am.  l>M.002;aadnolo.  8oo.aloab 
tfao  noto  to  VmlmY.  MUwmiim€k.  A  A.  Obw,  SO  A«.  Bi  Bopw  SflL 
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187  WnoOMDl,  Mi] 

Pvuo  HiOBWAT— Dsricfs  on  OBavBuonoHa  iK.^Ditebat  or  gntim  oa  tM 
«doo  of  highways  designed  and  convenient  for  drainage,  with  walks  in 
tho  nntnro  of  bridges  aoross  the  same,  for  tho  nse  of  pedostriani^ 
leaTing  nnobotmoted  the  traToIed  portion  of  tho  road,  ooonot  bo  on—id 
ered  no  defects  or  obetmctioos  in  tho  highway, 

PUBUO  HiOHWAT— ABUTniio  OwMBRSHiP — BTii>BiiOB.~ETidenoo  of  one's 
occupation  and  nse  of  premises,  in  front  of  whioh  he  had  placed  bnild« 
ing  n»ntorials»  is  presnmptiTe  evidence  of  his  ownership  of  tho  promises 
•o  ao  to  mako  him  an  nbntter  on  tho  highway,  with  the  rights  of  an 
abutting  owner. 

PuBUO  HioBWAT— Riosn  OF  ABomE  ov. — An  abntting  owner  oa  a  pnb- 
lie  street  or  highway  has  a  right  to  nse  temporarily  a  reasonabis  portion 
thereof  for  the  deposit  of  mortar-bozes,  etc,  while  necessarily  used  in 
plaatoring  his  honso,  and,  althoogh  ho  might  bo  able  tones  his  yard  or 
garden  for  tho  pnrpossb  ho  b  not  bonnd  to  do  so  at  tho  peril  of  injuring 
his  ahmbbery  or  plants^  and  may  insist  npon  his  rights  as  an  abntting 


POBUO  HioHWAT— Rbibohablb  Usb  OF.— Tbs  qnestion  of  rsaionable  neoee- 
si^  and  nse  of  tho  margin  of  a  highway  by  an  abntting  owner  is  ordi* 
aarily  one  for  tho  jnry,  and  nsnally  arises  whors  a  larger  portion  io 
ooonpiod  than  Is  deemed  fairly  necessaiy  for  tho  purpose,  or  its  uss  io 
daimed  to  have  boon  unreasonably  prolonged.  But  where,  under  conceded 
facts,  no  more  space  was  used  than  was  actually  occupied  by  two  mor- 
tar-bozes of  ordinary  sins,  a  barrel  of  lime  and  some  sand,  and  there  is 
BO  claim  that  tho  use  was  prolonged  for  an  unreasonable  time,  the  ques- 
tion is  ono  for  tho  oonrt^  and  tho  oaeo  ought  not  to  be  submitted  to  tho 
jnry. 

FVBUO  HiOHWAT— LiABiUTT  OF  TowB.— A  town  osonot  be  held  liable 
for  injuries  reeulting  from  the  fright  of  a  horse  caused  by  ths  presence 
of  building  materials  in  tho  highway,  although  of  snch  a  nature  as  to 
frighten  horsss  of  ordinary  gentienees,  unless  an  unlawful  or  unreason- 
aUo  use  was  being  made  of  tho  highway  in  placing  thorn  thoro^  of  which 
fact  the  town  anthorities  had  notice. 

AcnoH  for  damages  for  injarj  sustained  by  reason  of  al-  . 
leged  defects  in  a  highway  of  the  defendant  town.    The  said 
highway  had  been  turnpiked  through  the  village  of  Amherst, 
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leaving  a  ditoh  or  gutter  on  the  west  side  thereof,  about  ^hi 
or  ten  feet  wide,  which  was  filled  with  water  for  a  consider- 
able  part  of  the  year.  A  plank  crosswnik,  substflntiallj  in 
the  nature  of  a  bridge,  passed  over  the  ditch  or  gutter  oppo» 
site  the  house  of  one  Jensen,  who  built  it  as  a  means  of 
enabling  him  and  others  who  lived  on  the  east  side  of  the 
road  to  cross  to  the  sidewalk  on  the  west  side  of  the  road. 
Two  days  before,  and  at  the  time  the  accident  occurred,  there 
were,  on  the  east  side  of  the  road,  between  the  sidewalk  and 
the  traveled  part  of  the  road  in  front  of  Jensen's  bouse,  two 
mortai>boze8,  about  the  ordinary  sise,  a  barrel  of  lime,  and 
some  sand,  all  nearly  opposite  the  crosswalk,  and  all  placed 
there  for  use  in  plastering  rooms  in  Jensen's  house.  The 
plaintiff  claimed  that  these  objects  were  likely  to  frighten 
horses  traveling  along  the  road,  and  that  the  town  authorities 
knew  these  facts,  and  it  appeared  that  the  overseer  of  the  dia. 
trict  saw  the  boxes  in  front  of  Jensen's  the  day  before  the 
accident  The  accident  occurred  at  said  crosswalk,  and  there 
was  no  evidence  to  show  that  Jensen  owned  the  premises 
occupied  by  him  opposite  the  plaoe  of  the  accident,  other 
than  his  possession  and  use  thereof,  nor  that  he  had  any  per- 
mission from  any  one  to  place  the  mortar-boxes  whqre  he 
did.  As  stated  by  the  plaintiff  and  another  who  was  riding 
with  him,  they  were  passing  along  the  said  highway  with  a 
single  home  and  buggy,  and  reached  the  vicinity  of  the  acci- 
dent about  noon,  the  plaintiff  driving;  thai  when  they  ar- 
rived by  the  village  schoolhouse,  on  the  east  side  of  the 
highway,  all  the  children  came  out,  and  the  horse  started  up 
a  little  fast,  but  was  not  scared  until  he  came  to  the  little 
bridge  or  crosswalk;  that  the  horse  then  looked  at  some  lime* 
boxes  on  the  opposite  side,  made  several  jumps,  and  shied 
with  the  buggy  out  of  the  road,  when  the  wheel  of  the  buggy 
struck  the  crosswalk,  throwing  the  plaintiff  out,  whereby  he 
sustained  very  serious  personal  injury.  Other  facts  appear 
in  the  opinion.  The  plaintiff's  offer,  after  the  close  of  the 
testimony,  to  prove  that  the  mortar-boxes  could  have  been 
placed  in  Jensen's  yard  as  conveniently  as  on  the  margin  of 
the  highway,  was  overruled,  and  a  verdict  directed  for  the 
defendant.  From  a  judgment  entered  thereon  the  plaintiff 
appealed. 

* .    Raymond,  Lamoreux^  and  Park,  for  the  appellant 

Cate^  JoneSf  and  SarAom^  for  the  respondent 
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PncNST,  J.  1.  The  nncontradioted  evidence  makes  it 
fery  plain  that  the  crosswalk  extending  from  the  western 
portion  or  side  of  the  highway,  turnpiked  tip  as  it  was,  OTsr 
the  so-called  depression,  gutter,  or  ditch,  was  in  no  jast  or 
proper  sense  an  obstruction  or  defect  in  the  highway  in  ques- 
tion. In  respect  to  the  manner  of  its  construction,  its  sitna- 
tion  and  location  with  reference  to  the  sidewalk  on  the  west 
side  of  the  highway  and  somewhat  above  it  and  the  ditch 
beneath  it,  as  well  as  the  highway  itself,  there  is  no  question 
or  controversy.  There  was  no  question  to  be  submitted  to 
the  jury  in  reference  to  this  so-called  crosswalk  or  bridge.  It 
was  clearly  a  public  convenience  and  a  reasonable  necessity 
in  the  use  of  the  road  and  sidewalk  along  it  for  those  living 
on  and  along  the  east  side  of  the  highway,  or  who  desired  to 
cross  over  from  thence  to  the  sidewalk  and  pass  upon  it, 
either  south  into  the  village  or  north  to  or  near  the  village 
school.  It  was  substantially  like  the  crosswalks  in  general 
use  over  gutters  and  ditches  along  streets  in  cities  and  vil- 
lages and  ordinary  highways  where  crosswalks  are  needed. 
It  was  not  likely  to  form  any  hindrance,  inconvenience,  or 
delay  to  any  one  traveling  along  or  upon  the  turnpiked  poi^ 
tion  of  the  highway,  or  to  any  part  of  it  designed  and  fitted 
for  travel  with  ordinary  vehicles;  and  the  highway  at  this 
point,  as  turnpiked  and  in  its  ordinary  condition  for  use,  was 
of  ample  width.  The  ditch  over  which  the  crosswalk  ex- 
tended was  designed  and  convenient  only  for  drainage,  and 
the  crosswalk  was  a  legitimate  and  proper  convenience  to 
enable  pedestrians  to  cross  it.  It  had  been  in  use  for  two 
years  and  a  half,  so  £Btr  as  appears,  without  complaint,  and 
with  the  presumed  sanction  at  least  of  the  town  officers. 
Ditches  or  gutters,  with  walks  across  the  same  for  the  use  of 
pedestrians,  are  of  such  common  necessity  and  general  use 
that  they  cannot  be  considered  as  defects  or  obstructions  in 
the  highway.  As  it  has  been  repeatedly  held,  the  town  *^^  is 
not  bound  to  fit  and  maintain  the  highway  for  use  and  travel 
in  its  entire  width,  nor  is  it  an  insurer  of  the  safety  of  the 
persons  and  property  of  travelers  along  it  Its  liability  is 
founded  only  upon  some  fault  or  negligence  on  the  part  of 
the  town,  and  a  finding  that  the  crosswalk  or  bridge  in  ques* 
tion  was  a  defect  or  obstruction,  in  view  of  the  description  of 
it  by  the  plaintiff  and  his  witnesses,  would  be  manifestly 
without  proper  evidence  to  support  it. 

2.  Assuming  that  the  cause  of  the  fright  of  the  horse  which 
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rMultod  Id  the  injarj  to  the  plaintiff  wu  solely  the 
of  the  mortar-boxes,  etc.,  on  the  oppodte  ride  of  the  bighwayi 
in  front  of  Jensen's  house,  and  that  these  objects  were  likely 
to  frighten  horses  of  ordinary  gentleness  driven  on  and  along 
the  highway,  yet  we  think  that  the  evidence  wholly  &ils  to 
show  that  the  defendant  town  is  liable  for  the  damages  which 
ensued.  We  think  the  evidence  of  Jensen's  occupation  and 
use  of  the  premises,  and  his  acts  of  ownership  over  them,  in 
front  of  which  he  had  placed  the  boxes,  was  presumptive  evi« 
dence  of  ownership  of  the  premises,  so  as  to  make  him  an 
abutter  on  the  highway,  with  the  rights  of  sach,  whether  ha 
owned  the  fee  to  the  center  or  only  to  the  margin.  As  sach, 
he  had  a  right  to  use  temporarily  a-reasonable  portion  of  the 
street  for  the  deposit  of  the  mortar*boxes,  etc,  while  neoee> 
sarily  used  in  plastering  his  house.  This  right  is  bom  of 
necessity  and  justified  by  it,  But  the  necessity  need  not  ba 
absolute.  It  is  enough  if  it  is  reasonable,  and  this  temporary 
use  of  the  margin  of  the  highway  by  him  for  that  purpose 
was  lawful.  As  fuel  is  necessary,  a  man  may  throw  wood 
into  the  street  for  the  purpose  of  having  it  carried  to  his  house^ 
and  it  may  lie  there  a  reasonable  time;  and,  because  build* 
ing  is  necessary,  materials  proper  and  adapted  to  that  pur- 
pose may  be  placed  in  the  street,  provided  it  be  done  in  the 
most  convenient  manner;  and  so,  as  to  the  repairing  of  a 
houne,  the  public  mast  submit  to  the  inconvenience  neoe^ 
sarily  ^^  incident  thereto,  but,  if  prolonged  for  an  nnrea* 
sonable  time,  such  use  of  the  street  becomes  unlawful: 
Hundhawen  v.  Bond^  86  Wis.  St9;  Baymond  v.  KetAerg^  84 
Wis.  302;  Oallanan  r.  OUman,  107  N.  Y.  800,  865;  1  Am.  St. 
Rep.  881;  Clark  v.  Fry,  8  Ohio  St.  878, 874;  72  Am.  Dec.  580. 

The  question  of  reasonable  necesrity  and  use  is  ordinarily 
one  for  the  jury,  and  usually  arises  where  a  larger  portion  <^ 
the  street  is  thus  occupied  than  is  deemed  fairly  necessary; 
or  its  use  is  claimed  to  have  been  unreasonably  prolonged, 
but  where  the  facts  are  not  disputed,  as  in  this  case,  and  no 
more  space  was  occupied  on  the  margin  of  the  highway  than 
was  actually  occupied  by  the  two  mortar-boxes,  eto.,  and  there 
is  no  claim  that  the  use  had  been  unreasonably  prolonged,  the 
case  ought  not  to  be  submitted  to  the  jury  to  find,  perchance, 
a  verdict  which  would  be  a  denial  of  the  legal  right  under 
conceded  facts,  and  which  it  would  be  the  duty  of  the  court 
to  set  aside.    . 

Although  Jensen  might  possibly  or  probably  have  been  able 


Majy  1894.]      LoBiBO  «•  Town  of  Amhbbst.  7S 

to  Qfle  the  mortar-bozet  in  his  yard  or  garden  we  do  not  tbink 
he  wae  bound  to  do  00  at  the  peril  of  injuring  hit  shmbberj 
or  plants,  or  that  he  was  precluded  on  that  account  from  the 
exercise  of  his  rights  as  an  abutter  on  the  highway.  The 
offer  of  proof  on  that  point  was  made  after  the  testimony  in 
the  ease  had  been  dosed,  and  it  was  discretionary  with  the 
court  whether  it  should  be  received,  and  it  was  not  error  to 
reject  it.  Had  it  been  receired  it  could  not  have  affected 
Jensen's  right  to  have  used  the  margin  of  the  highway  as  he 
did. 

In  Caimerou  v.  Pewauk$$,  78  Wis.  70,  it  was  pointed  out 
that:  **  The  purpose  for  which  a  thing  is  in  the  street  must 
and  does  determine  in  many  cases  whether  it  is  there  right* 
fully  or  not  Take  the  case  of  BUor  v.  Ddafieldj  60  Wis.  278, 
where  the  court  held  that  the  mortar-box  was  an  obstruction 
in  the  highway  when  placed  within  the  way  as  a  place  of 
temporary  deposit  merely;  yet,  if  such  mortar-box  ^^  had 
been  placed  on  a  wagon  and  carried  along  the  highway  for 
the  purpose  of  being  transported  from  one  place  to  another,  it 
might  have  been  equally  an  object  in  the  way  which  would 
naturally  frighten  horses,  but  there  can  be  no  doubt  that  in 
such  case  it  would  have  been  rightfully  in  the  way,  and 
neither  the  owner  nor  the  town  would  have  been  liable  for  an 

injury  resulting  from  its  being  there The  liability  of 

a  town  or  other  municipality  for  permitting  objects  which  are 
naturally  calculated  to  frighten  teams  to  remain  in  the  high- 
way  arises  out  of  the  fact  that  they  are  permitted  to  be  there 
for  an  unlawful  purpose."  It  is  clear,  upon  the  undisputed 
facts  in  this  case,  as  well  as  upon  the  fact  offered  to  be  proved 
by  the  plaintiff,  that  the  mortar-boxes,  etc.,  in  question,  at 
the  time  of  plaintiff's  injury,  were  lawfully  in  the  highway. 
This  is  in  conformity  with  the  case  of  Joehem  v.  Robin$<m^  66 
Wis.  688,  67  Am.  Bep.  298,  and  Caimerou  v.  Pewauk$$^  86 
Wis.  181. 

8.  Upon  still  another  ground  we  think  that  the  court 
properly  directed  a  verdict  for  the  defendant.  There  was 
no  eridence  of  notice  to  the  town  authorities  that  an  un* 
lawful  or  unreasonable  use  was  being  made  of  the  highway 
by  Jensen,  the  abutter  thereon,  in  consequence  of  his  having 
placed  the  mortar-boxes  on  the  margin  of  the  street  in  order 
to  plaster  rooms  in  his  house.  There  was  nothing  in  their 
mere  presence  there  for  such  a  purpose  to  operate  either  as 
constructive  notice  to  the  town  authorities,  or  as  actual  notice 
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to  the  OTerseer,  who  merely  saw  them  there  the  day  before 
the  accident,  that  Jensen  was  exceeding  hia  prima  faeU 
rights  as  an  abutter  on  the  highway,  or  making  an  unreason- 
able and  unlawful  use  of  it:  Caimcrou  ▼•  Pewaukee^  86  Wis. 
181;  Bartlett  ▼.  Kiiiery,  68  Me.  358. 

For  these  reasons  we  hold  that  the  circoit  coort  rightfully 
directed  a  Terdict  for  the  defendant. 

By  the  Court.  The  judgment  of  the  circuit  court  is  af- 
firmed. 

HiQHWATB— TsMPOBAmT  OssTancnofl  sr  ABomHa  Owvaa.— The  right 
of  tb«  owner  of  Uad  abattiog  on  »  pnblio  highwnj  to  um  »  portion  of  the 
highway  in  n  renaonable  manner  for  special  porpoeea^  temporariljrv  ia  not 
•ttbeerTient  to  the  right  of  the  traToling  pnblto,  and  ita  ezeroiae  without 
negligenoe  impoeea  no  liability:  JSi/rik  Mamknim  Towmtkip  t.  Arnold,  119 
Pa^  St.  880;  4  Am.  St.  Rep.  660,  and  note.  The  atreet  in  a  oity  may  be 
obatrnoted  by  placing  building  material  in  it  for  a  reasonable  time,  if  it  be 
necessary  to  deposit  such  material  in  the  street  for  want  of  room  eleewhere: 
Wood  T.  Mear^,  12  Ind.  616;  74  Am.  Deo.  223;  and  nota.  OocnpanU  of 
plaoes  of  business  upon  a  street  may  nee  the  sidewalk  in  front  of  their  premises 
in  reoeiTing  and  sending  ont  merchandise^  having  a  dne  oare  for  the  safety  of 
pedestrians,  and  what  is  a  reasonable  length  of  time  they  may  allow  their 
property  to  remain  upon  the  sidewalk  without  incurring  the  oharge  of  neg- 
lij^ence  is  a  question  for  the  jory:  Vtttto  ▼.  UnUed  8iatm  Ba^pnu  (J<k^  147 
Fa.  St.  404;  SO  Am.  St.  Rep.  741,  and  note.  See  the  further  diecnsaion  of 
this  question  in  the  extended  note  to  CdUamcm  t.  QHmmn,  1  Ask  St.  Repu 
840,  and  the  note  to  Clarke,  Fr^,  72  Am.  Dea  609. 

HioHWAT8.~OBflTBaoTioif8  FKiORTSMise  HoBSis:  See  SAa^er  t.  Jaeh 
wn  Township,  160  Pa.  Si  146;  80  Am.  St.  Rep.  792,  and  not^  with  the  oaaee 
collected,  and  tbo  extended  note  to  JTotm  t.  Towm  </  Bkhmmd,  98  Am. 
Oeo.90(M»a. 
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MASTsa  Ain>  SnTAirr— Sbbticis  R«in>HRBD  Axoho  RsLAnm.— Where 
near  relatires  reside  together  as  a  common  family,  and  one  of  them 
den  senrices  to  another,  and  the  latter  f  nmishee  him  board  and 
or  other  neoeasariee  or  comforts,  a  presumption  arises  that  neither  party 
intended  to  receire  or  to  pay  compensation  for  the  services  rendered  on 
the  one  hand,  or  for  the  board  and  lodging,  or  other  necessaries  or  com- 
forts on  the  other,  and  the  relation  of  aunt  and  nepheua  seems  to  be 
within  the  rule. 

MAarxB  AND  SBKVANT->OoiiTaAor  POR  SsRViosa—Tbe  relation  of  master 
and  servant,  or  an  express  contract  to  compensate  a  relative  for  servioee 
rendered,  may  be  established  as  fairly  and  fully  by  oircunstantial  mwU 
deuce  as  by  that  which  is  direct. 
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Mastbb  An>  SsBTAjrr— AoBSBMurr  to  Pat  idb  Smumim  luiiwoi.— 
JSvidanoe  sbowing  thfti  tb*  elAtniMifek  »  D«phew  of  tko  dtot— d,  mom  ftl 
her  request  from  Oermany,  end,  though  of  fall  egt^  lived  with  her  end 
earned  on  her  farm,  and  managed  her  property  for  her  an  til  her  death, 
a  period  of  nearly  nine  years;  that  he  had  never  lived  with  er  worked  for 
her  before^  and  she  had  never  ooenpied  toward  him  any  quad  parantal 
relation^  nnd  he  had  never  been  the  reoipient  of  any  thing  from  her 
by  way  of  gift^  or  otherwise;  that  she  had  declared  at  various  times  to 
others  that  all  her  property  was  to  go  to  him  for  his  Mnrioes,  and  that 
he  himself  expected  to  be  compensated  in  that  way  for  them,  was  held 
sufficient  to  sostain  the  finding  of  the  trial  court,  that  there  was  a  con* 
tract  between  the  partiee  that  he  should  be  so  compensated.  It  was 
also  held  that  the  claimant  was  competent  to  testify  that  he  rendered 
the  aenricss  with  the  expectation  that  he  would  be  compensated  for 
them. 

APTBAir— Vkritt  or  RaooKD.«The  cironit  court  it  charged  with  the  duty 
cf  making  up  its  own  record,  aad  its  action  ia  this  respect^  and  its 
determination  as  to  what  transpired  in  courts  cannot  be  questioned  for 
alleged  want  of  conformity  with  the  truth,  either  on  mandamu§  or 
appeaL 

Aam«fuyr— Statotb  ov  FuAinia—A  parol  agreement  to  dcTise  and  be- 
queath rsal  and  personal  property  as  compeneation  for  serricee  rendered 
by  a  relative  ia  within  the  statute  of  frauds,  as  to  the  teal  eetate,  and, 
the  contract  being  indivisible,  the  whole  agreement  fails.  But  in  such 
esse  the  relative  may  recover  for  his  services  what  they  may  be  shown 
to  have  been  reasonablv  worth,  and  such  void  agreement  may  be  shown 
in  evidence  to  rebut  the  preeumption  that  they  were  rendered  gra- 
tuitously. 

Claim  AoAmn  Bratb  of  DBOBi>nrr^DBifAKi>.~Wbere  an  oral  sgree- 
ment  to  device  and  bequeath  property  as  compensation  for  services 
rendered  by  a  relative  fails,  because  within  the  ttatute  of  fraudi,  a 
cause  of  action,  quanium  meruU,  for  the  cervices  doss  not  aoeme  until 
the  death  of  the  inteetate,  and  demand  im  properly  made  by  filing  the 
daim  against  hsr  sstate  for  allowance. 

AmAL — SurridBHCT  ov  ExcKPriOMa — ^Where  the  finding  shows  that 
interest  has  been  allowed  from  too  early  a  date,  the  error  sboold  be 
specifically  pointed  out,  and  is  not  available  on  appeal  if  there  is  merely 
a  general  exception  to  the  finding  that  the  plaintiff  is  entitled  to  recover 
a  certain  sum,  with  interest  thereon  from  said  date,  and  costa 


A  CLAIM  was  presented  to  the  ooonty  coart  by  one  Joseph 
Scholz  against  the  estate  of  Mary  Kessler,  in  the  sum  of  seyen- 
teen  hundred  and  thirty  dollars,  which  the  claimant  alleged 
to  be  the  reasonable  value  of  services  rendered  by  him  for  the 
deceased  during  a  period  of  nearly  nine  years  preceding  her 
death,  which  occurred  January  31,  1892.  It  was  also  alleged 
that  said  services  were  rendered  under  a  contract  entered  into 
by  the  deceased  intestate  with  the  claimant  in  her  lifetime, 
wherein  she  agreed  to  compensate  the  claimant  at  the  time 
of  her  death  by  giving  and  conveying  to  him  all  her  property 
of  which  she  sboukl  die  possessed,  but  that  she  had  not,  at 
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the  time  of  her  deaths  oompeneated  the  eleiinant  in  eiioh  waj, 
or  in  any  manner  whatoTer.  The  answer  of  the  hein  at  law 
and  distribuieee  of  the  said  Mary  Eeseler  alleged  that  she  was 
the  aunt  of  the  said  claimant,  and  that  he  lived  with  her  as  a 
member  of  her  family,  and  not  otherwise;  and  also  that  the 
cause  of  action  was  barred  by  the  statute  of  limitations. 
The  claim  was  allowed  by  the  county  court  at  fifteen  hundred 
and  twenty-three  dollars  and  twenty*seTen  centB,  and  the  said 
heirs  and  distributees  appealed  to  the  circuit  court  There 
was  a  trial  before  the  latter  court  without  a  jury,  and  the 
finding  of  facts  by  the  oourt»  so  far  as  material,  sufficiently 
appear  in  the  opinion.  The  court  found  as  conclusions  of  law 
'*  that  the  plaintiff  should  recover  the  sum  of  seventeen  hun- 
dred and  thirty  dollarSi  with  interest  at  seven  per  cent,  from 
January  30,  1892,  to  the  date  of  the  finding,  with  costs  against 
the  estate."  Judgment  was  entered  in  accordance  therewith, 
and  the  heirs  and  distributees  of  the  deceased  appealed. 
Upon  the  plaintiff's  examination  as  a  witness  he  was  asked 
the  question,  ^Have  you  heard  this  complaint  readT"  to 
which,  as  appeared  from  the  reporter's  minutes,  he  answered, 
**  Yes,  sir;  and  it  is  true,  too."  A  motion  to  strike  out  the 
latter  portion  of  this  answer  on  the  ground  that  it  was  not 
made  in  an  andible  tone  of  voice,  so  as  to  be  heard  by  the 
defendant's  counsel,  was  denied  by  the  court.  Interest  on 
the  amount  found  due  the  plaintiff  was  computed  from  the 
time  of  the  death  of  the  intestate. 

0.  Jf.  HiUiard  and  C.  A.  Ingran^  for  the  appellants. 

5.  O,  Oilman,  for  the  respondent 

*^^  PiNNiT,  J.  1.  Where  near  relatives  by  blood  or  mar- 
riage reside  together  as  one  common  fomily,  and  one  of  them 
renders  services  to  another,  and  such  other  furnishes  him 
board  and  lodging  or  other  necessaries  or  oomforts,  a  pre- 
sumption arises  that  neither  party  intended  to  receive  or  to 
pay  compensation  for  the  services  rendered  on  the  one  hand, 
or  for  the  board  and  lodging  or  other  necessaries  or  comforts 
on  the  other;  that  they  were  intended  as  mutual  acts  of  kind- 
ness done  or  furnished  gratuitously.  And  the  relation  of  annt 
and  nephew  seems  to  be  within  the  rule.  We  think,  however, 
it  is  going  too  far  to  say  that  in  order  to  authorise  a  recovery 
in  such  case  there  must  be  direct  proof  of  an  express  contract 
for  compensation.  The  relation  of  master  and  servant,  or  an 
express  contract  to  oompensato  a  relative  for  services  ren« 
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dered,  may  be  established  u  fairly  and  fully  hj  droaiBaUn- 
t/aJ  OFidence  as  by  that  which  is  direct  *^  Proof  of  expeotatloii 
on  the  one  hand  to  render  compensation,  and  on  the  other  to 
recelFS  it,  is  competent  eTidence,  in  connection  irith  the  facte 
aod  circumstances  of  the  case,  to  give  color  to  them,  tending 
to  show  that  such  expectations  ripened  into  a  mntaal  under* 
standing,  an  express  contract '^  Fiiher  w.  Fiiker^  6  Wis. 
472;  PeOage  ▼.  Pellage,  82  Wis.  186;  rsBs  T.  P$rUm$,  48 
Wis.  164;  TyUr  t.  BurrifvUm,  89  Wis.  882;  EUu  ▼.  Cory, 
74  Wis.  177;   17  Am.  Bt.  Rep.  125. 

We  think  the  STidence  sustains  the  finding  of  the  drcait 
court  that  there  was  an  understanding  or  contract  between 
the  parties  that,  if  the  respondent  stayed  with  the  deceased, 
and  carried  on  her  farm,  mani^^  her  property,  and  took 
eare  of  her  until  she  died,  he  should  have  her  property*  and 
that  his  services  were  of  the  ralue  found  by  the  court  The 
clfldmant  in  this  case,  although  a  nephew  of  the  deceased, 
had  never  lived  with  or  worked  for  her  until  he  commenced 
to  serve  her  under  the  contract  found  (o  have  existed  between 
them,  and  he  was  at  that  time  over  twenty«one  ^^  years  of 
age.  The  deceased  had  never  occupied  toward  him  any  fsosi 
jwrental  relation,  and  it  does  not  appear  that  he  had  ever 
been  the  recipient  ol  any  thing  from  her  by  way  of  gift,  dona- 
tion, nurture,  support,  or  otherwise,  and  he  certainly  owed 
her  no  legal  duty  of  assistance  or  support.  The  death  of  the 
aunt  has  served  to  dose  the  mouth  of  the  claimant  as  to  any 
transactions  or  communications  between  them,  and  the  re* 
spondenthas  necessarily  been,  in  a  large  degree,  compelled  to 
make  out  his  claim  for  his  services  rendered  to  the  deceased 
during  a  period  of  eight  or  nine  years,  through  the  medium 
of  her  declarations  or  admissions  made  at  various  times  to 
witnesses  who  testified  in  his  behalf,  some  of  which  were 
made  at  times  not  long  prior  to  her  death.  The  fact  is 
established  that  she  sent  for  him  to  Germany,  and  he  came  at 
her  request,  and,  though  he  had  grown  to  man's  estate,  for  a 
period  of  nearly  nine  years  he  continued  his  services,  and  for 
which  she  declared,  in  substance,  at  various  times,  that  ^' what 
she  had  was  to  be  his'* ;  that  ^^when  she  got  done  with  all 
she  had  then  it  was  all  to  go  to  Joseph,"  and  other  similar 
statements.  She  told  another  witness  that  she  was  going  te 
send  for  Joseph,  and,  after  he  had  arrived,  and  during  the 
first  year,  that  she  was  going  to  deed  him  her  property,  and 
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afterwards,  when  Bick,  she  thoaght  of  making  him  a  deed  to 
avoid  any  trouble. 

The  record  shows  that  respondent  testified  that  the  eom- 
plaint,  whioh  sets  oat  an  express  oontrsct,  was  true.  This 
answer  was  not  objected  to,  nor  was  any  motion  made  to 
strike  it  oat  until  the  next  term  after  the  action  had  been 
tried  and  judgment  perfected  on  the  finding,  but  the  motion 
was  denied.  The  drcuit  court  is  charged  with  the  duty  of 
making  up  its  own  record,  and  its  action  in  this  respect,  and 
its  determination  as  to  what  transpired  in  court,  cannot  be 
questioned  for  alleged  want  of  conformity  with  the  truth, 
either  on  mandamu$  or  by  appeal:  ^^  SUUe  ▼.  Noggle^  13 
Wis.  880;  Bunn  r.  VaUey  Lumber  Co.,  68  Wis.  682,  683.  The 
record  imports  absolute  verity,  and  whatever  objection  might 
have  been  made  to  the  answer  has  been  waived  or  lost,  and 
the  answer  must  now  stand  as  a  part  of  the  case. 

The  court  allowed  the  respondent  to  testify,  in  answer  to 
the  question,  ^^What  did  you  expect  to  receive  for  the  work 
you  did  there" T  and  his  answer  was:  ''Expected  she  would 
pay  me  well  if  I  did  my  work  well  and  stayed  there  until  she 
died,  and  then  the  property  was  to  be  mine.  That  is  what  I 
expected,''  It  was  competent,  we  think,  to  show  by  his 
answer  that  he  rendered  the  services  with  the  expectation 
that  he  would  be  compensated  for  them,  and  not  with  the 
intention  that  they  should  be  gratuitous.  To  that  extent,  at 
least,  the  fact  did  not  necessarily  involve  any  personal  com- 
munication or  transaction  with  the  deceased,  and  was,  we 
think,  competent;  but,  in  order  to  have  excluded  it  on  the 
ground  that  it  involved  a  personal  transaction  or  com  muni- 
cation  with  the  deceased,  the  subject  should  have  been  pur- 
sued by  the  appellants'  counsel  so  far  as  to  show  that  his 
expectation  was  founded  upon  some  such  communication  or 
transaction.  In  so  far  as  the  answer  implies  that  there  was 
an  express  contrnct  between  them  on  the  subject,  it  would 
seem  to  be  incompetent,  but  the  rejection  of  this  part  of  the 
answer  does  not,  in  our  opinion,  materially  affect  the  correct- 
ness of  the  finding. 

We  have  regarded  the  case  as  within  the  general  rule  hold- 
ing that  the  relationship  existing  between  the  parties  rebuts 
the  presumption  which  would  axist  in  other  cases  that  com- 
pensation was  intended.  As  between  remote  relatives,  at 
least,  there  is  great  reason  for  holding  that  the  presumption 
that  the  services  were  intended  to  be  gratuitous  is  relatively 
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weakened,  especially  if,  aa  here,  the  partiea  bad  not  preTioaaly 
been  domiciled  togetlier:  Qaigly  v.  Harold^  22  111.  App.  269. 
And  a  more  liberal  rule  may  perbape  be  ^^  applied  where 
the  evidence  ia  such  aa  to  rebut  the  presumption  arising  from 
the  relationship  and  mutual  intercourse  between  the  parties 
that  the  services  were  to  be  gratuitous,  by  evidence  falling 
short  of  an  express  contract  It  would  seem  to  be  doubtful, 
at  least,  whether  the  present  case,  in  view  of  its  peculiar  facts 
and  circumstances,  falls  within  the  general  rule:  Bishop  <m 
Contracts,  sec.  228;  Hill  v.  HUl,  121  Ind.  261;  Ens^y  v.  Hine$, 
30  Kan.  704;  Morton  v.  Rainey,  82  111.  215;  26  Am.  Rep.  811; 
Cauble  y.  Ryman^  26  Ind.  207;  Smith  v.  Denman,  48  Ind.  65. 

2.  The  agreement  of  the  deceased  to  convey  or  devise  and 
bequeath  her  real  and  personal  property  as  compensation  for 
the  respondent's  services  was  clearly  within  the  statute 
of  frauds  (Rev.  Stats.,  sec.  2304),  as  to  the  real  estate,  and, 
the  contract  being  indivisible  and  failing  in  part,  the  whole 
agreement  therefore  fails;  but  the  respondent  may  recover  for 
his  services  rendered  under  such  promise  or  agreement  what 
they  may  be  ahown  to  have  been  reasonably  worth,  and  such 
void  promise  or  agreement  cannot  be  set  up  as  a  defense  to  the 
claim,  but  it  may  be  shown  in  evidence  to  rebut  the  presump- 
tion that  the  services  in  question  were  rendered  gratuitously: 
EUit  V.  Cary,  74  Wis.  177;  17  Am.  St  Rep.  125;  Freeman  v. 
Am,  145  Mass.  861;  1  Am.  St.  Rep.  467;  WaUaee  v.  Long,  105 
Ind.  522;  66  Am.  Rep.  222;  Schwab  w.  Pierro,  48  Minn.  620, 
628,  and  cases  cited. 

8.  The  objections  that  the  claim  was  barred  by  the  statute 
of  limitations  of  six  years,  and  that  there  can  be  no  recovery 
in  this  proceeding  for  want  of  previous  demand,  are  clearly 
untenable.  The  cause  of  action  quantum  meruit  did  not 
accrue  until  the  death  of  the  inteatate,  and  there  was  then  no 
one  upon  whom  to  make  a  demand.  The  law  does  not  re- 
quire impossibilities.  There  was  but  one  way  left  in  which  to 
demand  compensation,  namely,  th^  one  provided  by  law  and 
pursued  by  the  respondent,  by  filing  his  claim  against  the 
estate  of  the  intestate  in  the  county  *^  court  for  allowance. 
This  brings  the  case  clearly  within  the  principle  of  the  case 
of  Tucker  v.  Groner,  60  Wis.  240. 

4.  It  is  strenuously  insisted  that  the  court  erred  in  allow* 
ing  interest  on  the  amount  found  due  from  the  time  of  the 
death  of  the  intestate,  instead  of  the  date  of  presentation  of 
the  claim  to  the  county  court,  but  the  exception  to  the  con- 
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olttsion  of  law  of  the  oircQit  court,  in  ptmuanoa  of  wl 
the  judgment  was  giTen,  is  too  general  to  present  that  qnes* 
tion.    There  is  no  exception  specifically  presenting  ik     The 
conclusion  of  law  contains  sabstantiallj  three  propoeitiooa, 
namely:  1.  That  the  respondent  is  entitled  to  recover   sev- 
eqteen    hundred  and  thirty  dollars;  2.  That  he  is  entitled 
to  interest  thereon  from  January  80,  1892,  at  seven  per  <*eat 
per  annum;  8.  That  he  is  entitled  to  recover  costs.      The 
first  and  third  propositions  we  find  to  be  correct;  and   the 
rule  is,  that,  where  an  exception  covers  several  propositions, 
it  is  a  general  one,  and  is  not  available  if  any  one  of  them  is 
correct:  Oilman  v.  Thie$$,  18  Wis.  528;  Mwgai  v.  Wybro^  33 
Wis.  515;  Paggeot  v.  Sexton,  28  Wis.  195;  GiUeU  v.  Wiaeonsin 
Coop$rag$  Co.^  44  Wis.  468.     Where  the  finding  shows  that 
interest  has  been  allowed  from  too  early  a  date  the  error 
should  be  specifically  pointed  out,  so  that  the  prevailing 
party  may  remit  the  excess  and  avoid  the  necessity  and 
costs  of  an  appeal:   Dean  v.  Chteago  etc  Ry.  Co,^  48  Wis. 
805. 

It  follows  from  these  views  that  the  judgment  of  the  drcoit 
court  is  correct 

By  the  Court.    The  judgment  of  the  circuit  court  is  af- 
firmed. __ 

ComAxn  TO  Dsvm  ViMkvrt-^YfBxnLWk  Yfnwa  Statotsov  FsAuoa — 
An  Agreoinent  to  nuka  a  daviM  of  Und  in  oontideration  of  aerTioat  to  ba 
randerad  is  within  tha  atntato  of  frnndt:  iRlii  t.  Cory,  74  Wis.  176;  17 
Am.  St  Rep.  125,  and  note;  Qro$d  ▼.  Ormd^  63  Oonn.  630;  33  Am.  St 
Bap.  379;  likewiaa  an  oral  proiniaa  bj  a  wifa  to  maka  a  wiU  in  favor  of  her 
husband  In  ooosidaration  of  land  daadad  by  bar  to  him  is  roid  as  within  tha 
statute  of  frauds;  Mcmtdng  t.  Pippen,  86  Ala.  367;  11  Am.  St  Bap.  4A» 
andnotsu 

Sbbvicss  bstwhh  Rslatitss— PmsmrnoH  ov  PATnifT  job.— Whan 
sarvioas  ara  randerad  to  each  other  by  meml^ars  of  a  family,  or  kindred,  or 
those  who  stand  in  the  plaoe  of  kindred  living  together  as  one  household, 
the  law  does  not  imply  a  promise  to  psy  on  the  part  of  the  reoipiant  from 
the  mere  reudition  and  aooeptadoe  of  suoh  serTioes:  DUbrcm  ▼.  Dwramd,  54 
N.  J.  Eq.  343;  33  Am.  St  Rep.  678,  and  note;  ElU»  t.  Cory,  74  Wis.  176; 
17  Am.  St  Rep.  125,  and  note;  MwTpk^  t.  Mwfkg,  1  8.  Dak.  316;  WiUiamM 
T.  HtOchintot^  3  N.  Y.  312;  53  Am.  Deo.  301,  and  extended  note. 

AoBBBMBNT  TO  Makb  Dbtibb— Brbacb—Rboovbbt  Quahtum  If bbuit 
FOB  Sbbtiobs. — If  serrioes  haTs  been  performed  under  a  parol  contraot  in 
oonsideration  of  proper^  te  be  oonveyed  by  will,  and  a  breach  of  the  con* 
tract  cannot  be  enforced  by  reason  of  the  statute  of  frauds,  an  notion  will 
lie  against  the  personal  representetiTe  of  the  decedent  on  a  ^ManAtrn  mfrmii  • 
to  recoTer  the  value  of  said  senrioes:  Orant  y,  Orani,  63  Conn.  630;  38  Am, 
8t  Rep.  379»  and  note;  Schwab  ▼.  Pierro^  43  Minn.  520. 
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Wbbtibn  Union  Tblbgbaph  Company  v.  Fbllnbi^ 

TbuoulFb  OaMPAHiM— Failusb  to  Dbutbb  ICmulob— Damaohl— Th* 
Bsglig^nt  failure  of  a  telegraph  ieompaiiy  to  deliver  a  metMge  wherebj 
a  pnrohaae  of  bonds  is  not  oompleted  does  not  entitle  the  sender  hr* 
rscorer  more  than  nominal  damagee  if  the  eridenee  faiia  to  show  tbf  • 
in  ease  the  purchase  had  been  consnmaiated  the  parohaser  wot  i 
hava  sold  at  a  profit  before  the  delay  was  disoovsred*  eren  though  !«• 
bonds  advanoed  in  price  befoie  that  time. 

Clendeningt  Meehen^  and  Youman$  for  the  appellant. 
Roger$  and  Read^  and  B,  H.  Tabor^  for  the  appellee. 

**  HuGHiB^  J.  This  is  an  appeal  from  a  judgment  to** 
damages  against  the  telegraph  oompanyy  for  failure  to  de* 
liver  a  message  sent  by  the  appellee,  Fellner,  over  its  line. 
There  is  a  cross-appeal  by  Fellner. 

*^  The  case  was  tried  by  the  ooart  without  a  jury,  and  the 
eonrt  made  the  following  findings  of  facts  and  declarations  of 
law: 

''That  on  the  night  of  August  26,  1891,  plaintiff  delivered 
to  defendant,  in  Fort  Smith,  Arkansas,  the  following  message: 

'''Hbnbt  Clbws  &  Co.,  Bboad  St.,  N.  Y.:  Buy  me  100 
Burlington  &  Quincy  common  stock,  and  10,000  Santa  Fe 
incomes.    Wire  price.  S.  Fellnbb.* 

''That  said  message  was  an  order  to  buy  for  plaintiff  100 
shares  Chicago,  Burlington,  and  Quincy  Railway  common 
stock  and  10,000  Atchison,  Topeka,  and  Santa  Fe  income 
bonds;  that  defendant  received  said  message,  and  for  76 
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eents  paid  by  plaintiff  agreed  to  transmit  it  to  Henry  Clewa 
A  Co.|  wbioh  it  negligently  failed  to  do;  that  plaintUT 
inquired  frequently  at  defendant's  office  for  answer  to  his 
message,  and  receiving  none,  on  Saturday,  August  29,  1891^ 
telegraplied  Henry  Clews  A  Co.,  asking  if  they  had  filled 
his  order,  to  which  they  replied  by  telegram  that  they  had 
not;  that  at  the  time  of  the  receipt  of  this  message  it  was 
too  late  in  the  afternoon  of  Saturday  for  plaintiff  to  place 
bis  order  before  Monday,  August  81,  1891;  that  plaintiff 
made  no  purchase  of  the  stocks  and  bonds;  that  Henry 
Clews  A  Co.  never  received  the  message  delivered  by  plain- 
tiff  to  defendant  on  August  26,  1891;  that  said  Henry  Clews 
&  Co.  had  in  their  hands  $2,000  belonging  to  plaintiff, 
and  they  had  agreed  with  plaintiff  to  advance  money  and 
buy  for  plaintiff  stocks  or  bonds,  or  both,  whenever  so 
ordered  by  him,  charging  bim  6  per  cent  per  annum  on  all 
euros  advanced,  they  holding  the  $2,000  to  secure  the  same 
and  prevent  loss  to  themselves;  and  that  if  they  had  received 
the  night  messnge  of  August  26,  1891,  they  would  on  the  fol- 
lowing day  have  purchased  for  the  plaintiff  the  property 
mentioned  therein.  That  on  Monday,  August  81,  1891,  the 
price  on  exchange  at  New  York  of  the  100  Chicago,  Burling- 
ton, and  Quincy  had  advanced  $550  over  its  price  on  August 
27,  1891,  '*  and  that  the  same  has  continued  steadily  to 
advance  in  price  to  the  present  time.  That  the  10,000  Santa 
Fe  income  bonds  had  advanced,  on  August  Slst,  $312  over 
their  price  of  August  27, 1891,  but  on  September  1, 1891,  they 
iepreciated,  and  could  have  been  bad  at  the  same  price  that 
they  had  sold  for  on  August  27th.  From  September  1st,  how- 
ever, they  had  steadily  increased  in  value  to  the  present  time. 
The  premises  considered,  the  court  declares  the  law  to  be 
that,  by  defendant's  negligence  in  not  transmitting  plaintiff's 
telegram,  plaintiff  has  sustained  proximate  and  certain  dam* 
ages  in  the  sum  of  $550  from  his  loss  of  a  purchase  of  the 
Burlington  and  Quincy  stock,  but  plaintiff  has  not  sustained 
any  certain  damage  from  his  loss  of  a  purchase  of  the  Santa 
Fe  incomes.  Wherefore,  the  court  finds  the  issues  for  plaintiff 
and  assesses  his  damage  at  $550.  It  is,  therefore,  by  the 
court  considered,  ordered,  and  adjudged  that  plaintiff,  Samuel 
Fellner,  do  have  and  recover  of  and  from  the  defendant. 
Western  Union  Telegraph  Company,  the  sum  of  $550,  to- 
gether with  his  costs  here  laid  out  and  expended." 
Is  the  appellee  entitled  to  more  than  nominal  damagesT 


JiuMy  1893.]    Wssnui  Vmm  Til.  Ca  «•  Fsllhul  88 

The  case  of  the  We$tem  Union  Td.  Co.  ▼.  HaU.  124  U.  & 
444,  is  rery  much,  but  not  exactly,  like  this  one.  In  that  case 
ihe  plaintiff  delivered  to  the  telegraph  company  for  trans* 
mission  the  following  message: 

"11-9-1882. 

''ToChas.  T.  Hall,  Bxchakob,  On.  Citt,  Pa.:  Bay  ten 
thousand  if  yon  think  it  safe.    Wire  me. 

"G«o.  F.  Hall." 

(Meaning  ten  thousand  barrels  of  oil.) 

Through  the  negligence  of  the  employees  of  the  company 
the  message  was  forwarded  to  Oil  City  without  the  name  of 
the  party  to  whom  it  was  addressed,  and  the  operator  at  Oil 
City  had  to  telegraph  back  for  the  name,  so  that  the  message, 
which  reached  Oil  City  at  11  o'clock  A.  u.  and  would  have 
been  delivered  to  »  Charles  T.  Hall  at  11:80  A.  H.  had  it 
been  properly  sent,  was  not  delivered  till  6  o'clock  p.  u.  of  the 
day  it  was  sent,  before  which  hour  the  exchange  had  closed, 
in  consequence  of  which  the  oil  could  not  be  purchased  that 
day.  At  the  opening  of  the  exchange  on  the  next  day  the 
price  on  the  oil  had  advanced.  Had  the  dispatch  been  prop- 
erly sent  and  promptly  delivered  Charles  T.  Hall  would  have 
bought  by  12  o'clock  M.,  on  the  9th  of  the  month,  the  oil  he 
was  directed  to  buy  for  plaintiff  at  $1.17  per  barrel,  but  by 
the  next  day  the  market  price  of  oil  had  advanced  to  $1.35 
per  barrel,  at  which  price  Charles  T.  Hall,  not  deeming  it 
advisable,  did  not  purchase.  It  was  not  shown  by  the  evi* 
dence  whether  the  price  of  petroleum  advanced  or  declined 
after  the  9th  of  November.  Here  is  the  difference  between 
that  case  and  the  one  at  bar.  In  this  case  the  evidence  is 
that  the  100  Chicago,  Burlington,  and  Quincy  had  advanced 
$550  by  August  81st  over  the  market  price  on  August  the 
27th,  and  that  the  same  had  continued  steadily  to  advance 
in  price  to  the  time  of  the  trial  of  the  cause. 

In  the  case  of  Western  Union  Tel  Co.  v.  Hall,  124  U.  8. 444, 
above  stated,  Mr.  Justice  Matthews,  speaking  for  the  supreme 
court  of  the  United  States,  said:  *'It  is  clear  that  in  point  of 
fact  the  plaintiff  has  not  suffered  any  loss.  No  transaction 
was  in  fact  made,  and  there  being  neither  a  purchase  nor  a 
sale,  there  was  no  actual  difference  between  the  sums  paid 
and  the  sums  received  in  consequence  of  it,  which  could  be 
set  down  in  a  profit  and  loss  account.  All  that  can  be  said 
to  have  been  lost  was  the  opportunity  of  buying  on  November 
9th  and  of  making  a  profit  by  selling  on  the  10th,  the  sale  on 
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that  day  being  purely  contingent,  without  any  thing  in  the 
case  to  show  that  it  was  even  probable  or  intended,  much  leea 
that  it  would  certainly  have  taken  place.  It  has  been  well 
settled  since  the  decision  in  Masterton  t.  Mayor  of  BrooUyn^ 
7  Hill,  61,  42  Am.  Dec.  88,  that  a  plaintiff  may  ^  rightfully 
recover  a  loss  of  profits  as  a  part  of  the  damages  for  breach  of 
a  special  contract,  but  in  such  a  case  the  profits  to  be  recov« 
ered  must  be  such  as  would  have  accrued  and  grown  out  of 
the  contract  itself,  as  the  direct  and  immediate  result  of  its 
fulfillment  In  the  language  of  the  supreme  judicial  court  of 
Massachusetts  in  Fox  ▼.  Harding^  7  Gush.  516,  these  are  part 
and  parcel  of  the  contract  itself,  and  must  have  been  in  the 
contemplation  of  the  parties  whan  the  agreement  was  entered 
into.  But  if  they  are  such  as  would  have  been  realised  by 
the  party  from  other  independent  and  collateral  undertakings, 
although  entered  into  and  Id  consequence  and  on  the  faith  of 
the  principal  contract,  then  they  are  too  uncertain  and  re- 
mote to  be  taken  into  consideration  as  a  part  of  the  damages 
occasioned  by  the  breach  of  the  contract  in  suit  •  •  •  •  The 
damages  must  be  such  as  may  fairly  be  supposed  to  have 
entered  into  the  contemplation  of  the  parties  when  they  made 
the  contract;  that  is,  they  must  be  such  as  might  naturally 
be  expected  to  follow  its  violation;  and  they  must  be  certain, 
both  in  their  nature  and  in  respect  to  the  cause  from  which 
they  proceed.  The  familiar  rules  on  this  subject  are  all  sub- 
ordinate to  these.  For  instance,  that  the  damages  must  flow 
directly  and  naturally  from  the  breach  of  the  contract,  is  a 
mere  mode  of  expressing  the  first;  and  that  tbey  must  be  not 
the  remote  but  proximate  consequence  of  such  breach,  and 
must  not  be  speculative  or  contingent,  are  different  modificar 
tions  of  the  last" 

In  the  case  at  bar  there  was  no  contract  entered  into,  on 
tlie  appellee's  behalf,  for  the  purchase  of  the  stocks  and 
bonds;  there  is  no  evidence  that,  had  the  stocks  and  bonds 
been  bought  for  plaintiff  on  the  27th  of  August,  they  would 
have  been  sold  at  a  profit  at  any  time  at  all,  though  the  evi- 
dence shows  that  it  might  have  been  done  at  any  time  before 
this  suit  was  brought.  If  '*  the  appellee  had  bought,  and 
had  held  the  bonds  till  after  the  suit  was  brought,  and  there 
is  no  evidence  that  he  would  have  done  so,  it  cannot  be  found 
from  the  evidence  that  he  could  afterwards,  or  that  he  would, 
have  sold  for  a  profit,  as  we  cannot  presume  that  they  con- 
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to  adyance,  or  held  the  advance  OTer  August  Slst 
afterwards. 

We  are  of  the  opinion  that  the  damages  in  this  case  are  too 
remote,  specolative,  and  contingent  to  warrant  a  recovery. 

The  judgment  of  the  circuit  court  as  to  the  Santa  Fe  in- 
comes  is  affirmed;  as  to  the  Burlington  and  Quincy  common 
stock  it  is  reversed  as  to  the  9550  damages  in  favor  of  ap- 
pellee, and  the  cause  is  remanded  for  further  proceedings. 

Telvohaph  Ck>MPAimHi  — Failurs  to  Diuvn  Missaob^Daxaoics. 
A  mcMage  wm  tent  by  pUintil^  hot  not  d«UT«r«d  by  cUftmUiit,  direoting 
pUintilfs  agent  to  bny  n  certain  qnantity  of  whoat  to  be  daUvarod  at  any 
tiina  in  Jnne  at  aallar'a  option.  Wheat  flaetnatad  in  Jnna,  bnt  waa  at  tba 
doie  of  tbo  month  leaa  than  on  the  day  when  the  meiaage  ahonld  have  been 
delirered.  It  waa  held  that  the  eoort  eoold  not  preanme  that  plain  tiff 
would  have  aold  at  the  right  time  to  make  a  profit  had  the  wheat  been 
bonght^  and  that  ho  waa  only  entitled  to  nominal  damagea:  Hmbbard  v. 
WmUrn  CTmdn  Tel  Co.,  3S  Wia.  668;  14  Am.  Ropu  776.  The  meaanre  of 
danagaa  for  failure  of  a  telegraph  oompany  to  deliTer  a  meaaage  ordering 
the  porchase  of  certain  atocka,  which  were  afterward*  bongbt  under  another 
order  at  advanoed  prioea,  ia  anoh  adTanoe:  United  Stain  TeL  Oo,  t.  Wefnitr, 
66  Pa.  St.  2S2;  93  Am.  Deo.  761,  and  note;  PwrwaU  t.  WeOern  Unhn  TeL 
Cbi,  12*  N.  T.  866;  21  Am.  St.  Rep.  662»  and  note;  to  the  eame  effect  tee 
Tgkrr,  Westerm  Cnkm  TeL  Ok,  60  lU.  421;  14  Am.  Rep.  S8.  Seethe 
eitaoded  notea  to  Wederm  UnUm  Tel  Co.  v.  Caoper^  10  Am.  St.  Rep.  779; 

Wedem  Unhn  Tel,  Co.  ▼.  Qraham,  9  Am.  Rep.  162;  MonUon  ▼.  Kershaw^  48 
Rep^  619,  and  WetUm  Unhn  TtLOcw.  BefmoUM^  46  Am.  Rep.  731. 


Blotd  V.  St.  Louis  and  Sam  Fravoisoo  Bt.  Co«. 
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Maiter  ahd  Skbvaiit— Vioi-PBiNOirALa.— a  peraon  employed  by  a  maater* 
and  given  power  to  anperintend,  oontrol,  and  direet  other  employeee 
engaged  in  the  performance  of  certain  work  for  the  master,  ia»  aa  to  the 
men  under  him,  a  Tice-principal,  whatever  he  may  be  called. 

Mastbr  ahd  Sbstahi^— yios-PnivaiPALii.--A  foreman  of  a  gang  of  rail- 
way workmen,  engaged  in  repairing  treaties  and  bridgea,  and  having 
power  to  employ  and  discharge  snob  men,  and  to  oversee  and  direct 
their  work,  is  a  vice-principal  of  the  railway  company,  and  it  is  liable 
for  hia  negligence  whereby  one  of  the  workmen  receivea  an  injury. 

/•  D.  Walker^  and  Crump  and  Waihint^  for  the  appellank 

B^D.  Kenna  and  B,  R.  David$on^  for  the  appellee. 

••  Mansfield,  J.  The  appellant  brought  this  action  to 
recover  damages  for  an  injury  sustained  while  performing 
labor  for  the  appellee  as  one  of  a  squad  of  men  engaged  in 
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•harpening  and  driving  piles  at  a  trestle  on  the  appellee's 
road.    The  timber  used  for  the  piling,  together  with   the 
machinery  employed  in  the  work,  was  carried  to  the  trestle 
by  a  train  consisting  of  an  engine,  caboose,  and  several  flat- 
cars;  and  it  was  one  of  the  duties  of  the  appellant  to  assiet 
in  unloading  the  cars.     Hb  and  the  other  piledrivers  worked 
under  the  iinaiediata  direction  and  control  of  M.  C.  Hunden, 
who  was  tlieir  foreman,  and  who  had  power  to  employ  and 
discharge  them.    Hunden  had  no  power  to  employ  or  dis- 
charge the  train  crew;  but  they  were  also  subject  to  bds  orders 
while  actually  in  the  field  and  oo-operating  with  his  men  in 
building  and  repairing  trestles.    In  a  general  **  sense  the 
work  on  trestles  was  done  under  the  supervision  of  one  Brad- 
ley, who  was  the  defendant's  superintendent  of  bridges.     But 
it  does  not  appear  that  Bradley  was  at  any  time  present  when 
work  was  going  on,  or  that  he  ever  personally  supenrised  the 
labor  of  the  gang,  or  exercised  any  direct  control  over  them* 
Bioyd  was  employed  by  Munden,  and,  so  far  as  the  evidence 
discloses,  he  and  the  other  men  of  the  squad  to  which  he 
belonged  had  no  knowledge  of  any  other  superior  or  master 
in  the  service.    Munden  seems  to  have  performed  no  labor 
w))atever  in  common  with  the  men  he  controlled.    His  busi- 
ness was  to  oversee  and  direct  their  work,  and  it  was  their 
duty  to  obey  his  orders. 

On  the  day  the  injury  complained  of  was  received,  three 
flatcars  loaded  with  piles  were  placed  in  front  of  the  engine 
and  taken  to  the  trestle.  These  cars  were  pushed  to  the  north 
end  of  the  trestle,  where  they  were  detached  and  left  standing, 
while  the  engine  with  four  flatcars  behind  it  was  backed 
about  seventy-five  yards  and  stopped  where  a  part  of  it  rested 
on  the  south  end  of  the  trestle.  Bloyd  and  the  other  men 
were  then  ordered  by  Munden  to  go  from  the  caboose  to  the 
front  cars  and  unload  them,  which  they  did.  When  they  had 
finished  unloading  the  front  cars  Munden  ordered  them  to  go 
back  and  unload  the  cars  behind  the  engine,  and  about  the 
same  time  directed  the  trainmen  to  move  forward  one  or  two 
car  lengths.  The  witnesses  are  not  agreed  as  to  whether  the 
order  to  the  men  on  the  front  oars  to  go  back,  and  that  to  the 
trainmen  to  move  forward,  were  given  without  a  pause  or  not. 
Bloyd  himself  testified  that  he  and  others  started  back  at  once 
on  receiving  the  order,  and  that,  before  they  had  gone  half  way 
to  the  engine,  Munden  ordered  the  train  to  advance.  What* 
ever  the  fact  may  have  been  as  to  the  exact  time  of  the  order 
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to  the  tnunmen,  the  engine  moved  forward  while  Bloyd  and 
MTaral  ^^  others  were  still  on  the  trestle  between  the  engine 
end  the  unloaded  oars;  and  Bloyd,  who  was  probably  not  seen 
by  the  engineer,  in  bis  effort  to  escape  was  stmck  bj  the  step 
of  the  engine  and  knocked  off  the  trestle.  He  fell  npon  the 
QDloaded  piling,  seventeen  Mr  eighteen  feet  below  the  trestle, 
snd  one  of  his  feet  was  broken  by  the  fall.  This  was  the 
injarj  sued  for,  and  the  oomplaint  alleges  that  it  was  caused 
bj  the  negligence  of  Mnnden.  The  caose  was  pending  here 
on  appeal  at  the  time  of  the  passage  of  the  act  defining  who 
are  fellow^servants  and  who  are  not,  approved  February  28, 
1893,  and  the  question  to  be  decided  is  not  therefore  affected 
by  any  provision  of  that  statute. 

It  is  not  necessary  to  detail  all  the  facts  bearing  upon  the 
questions  of  negligence  and  contributory  negligence,  presented 
by  the  pleadings.  Of  these  it  is  sufficient  to  say  that  i(  as  a 
matter  of  law,  the  negligence  of  Munden  was  imputable  to 
the  defendant,  a  verdict  for  the  plaintiff  could  not  have  been 
disturbed  here  for  the  want  of  evidence  to  support  it  It 
therefore  becomes  our  duty  to  inquire  whether  the  finding  of 
the  jury  was  made  under  a  correct  charge  as  to  the  relation 
which  Munden  and  the  plaintiff  bore  to  each  other  as  em- 
ployees of  the  railway  company.  The  facts  establishing  that 
relation  are  not  in  dispute;  and  the  court's  charge  was  to  the 
efibct  that  Munden  was  the  fellow^servant  of  the  plaintiff,  and 
that  the  defendant  was  not  therefore  liable  for  his  alleged 
negligenoe. 

All  the  authorities  approve  the  doctrine  that  a  master  is 
exempt  from  liability  to  his  servant  for  an  injury  to  the 
latter  resulting  from  the  negligence  of  a  fellow-servant.  But 
there  is  great  diversity  of  opinion  as  to  the  precise  facts  which 
make  one  person  the  coeervant  of  another,  in  the  sense 
essential  to  the  exemption:  Railway  Co.  v.  TripUtt^  54  Ark. 
289.  And  it  seems  that  the  courts  have  been  inclined  to 
determine  *^  whether  the  relation  exists,  or  does  not  exist, 
according  to  the  circumstances  of  each  case,  as  it  arises, 
rather  than  to  formulate  any  rule  of  general  application.  On 
the  facts  of  this  case,  the  material  question  is  whether  Mun- 
den was  a  mere  foreman,  overseeing  a  gang  of  laborers,  or 
was  an  agent  of  the  company,  clothed  with  its  authority  in 
the  management  and  supervision  of  such  part  of  its  business 
ss  to  make  him  the  company's  representative.  If  he  occu* 
pied  the  former  position,  the  laborers  bad  assumed  the  risk 
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of  hii  negligence;  bat  in  the  latter  ease  he  was  a  Tioe-princi- 
pal,  and  if  he  was  guiltj  of  negligence  in  that  capacity  tho 
company  is  liable:  Dohbin  t.  Richmond  etc.  it.  A  Co.,  81  N.  C. 
446;  81  Anu  Rep.  512;  Fone$  r.  niU%p$,  89  Ark.  89;  43  Anu 
Rep.  264. 

In  some  of  the  adjudged  cases  the  distinction  between  tho 
relations  indicated  by  the  words  **  foreman'*  and  *Srice-princi« 
pal"  is  apparently  made  to  depend  more  upon  the  extent  or 
magnitude  than  upon  the  nature  of  the  work  of  which  the 
offending  senrant  has  charge:  Taylor  t.  EvanavilU  etc.  R.  R. 
Co.,  121  Ind.  124;  16  Am.  St  Rep.  372;  Borgman  y.  Omaha  etc 
Ry.  Co.,  41  Fed.  Rep.  667;  Hunn  ▼.  Michigan  Cent.  R.  R.  Co^ 
78  Mich.  613;  Baltimore  eU.  R.  R.  Co.  ▼.  Baugh,  149  U.  S.  368. 
Other  courts,  proceeding  upon  what  we  think  a  sounder  prin- 
ciple, have  attached  no  importance  to  the  extent  of  the  work, 
but  have  considered  only  whether  it  was  such  as  required  a 
skillful  or  careful  supervision;  and,  where  such  supervision 
was  necessary  to  the  safety  of  the  laborers  engaged  upon  the 
work,  they  have  held  ^*  it  was  the  master's  duty  to  bestow 
it,  and  that  if  he  appointed  an  agent  to  perform  that  duty  he 
was  responsible  for  his  negligence:  Darrigan  v.  New  York  etc. 
R.  R.  Co.,  62  Conn.  285;  52  Am.  Rep.  590;  Cleveland  etc.  R.  R. 
Co.  V.  Keary,  3  Ohio  St.  201 ;  Chicago  etc.  Ry.  Co.  v.  Lundetrom, 
16  Neb.  254;  49  Am.  Rep.  718;  Sehroeder  v.  Chicago  etc.  R.  R. 
Co.,  108  Mo.  322;  Northern  Pac.  Ry.  Co.  t.  Petoreen,  61  Fed. 
Rep.  182. 

In  Chicago  eU.  Ry.  Co.  ▼.  Roee,  112  U.  S.  877,  it  was  held 
that  the  conductor  of  a  railroad  train,  while  acting  as  such, 
and  having  *'the  right  to  command  the  movements  of  the 
train,  and  to  control  the  persons  employed  upon  it,  represents 
the  company  •  •  •  .  and  does  not  bear  the  relation  of  fellow- 
servant  to  the  engineer  and  other  employees"  on  the  same 
train.  The  rule  established  by  that  case,  as  it  has  been  gen- 
erally understood  and  applied  by  the  federal  courts,  is  that 
the  relation  of  fellow-servants  '*  should  not  be  deemed  to  exist 
between  two  employees,  where  the  function  of  one  is  to  exer- 
cise supervision  and  control  over  some  work  undertaken  by 
the  master,  which  requires  supervision,  and  over  subordinate 
servant  engaged  in  that  work,  and  where  the  other  is  not 
vested  by  the  master  with  any  such  power  of  direction  or 
management":  Northern  Pac.  Ry.  Co.  v.  Petersen,  51  Fed.  Rep. 
182.  The  court  from  whose  opinion  this  quotation  is  made 
has  declared  in  another  case  that  the  rule,  as  thus  under* 
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stood,  ^  is  right  in  principle,  and  it  Bupported  hj  lbs  wdght 
of  authority":  Wood$  v*  Lindpall^  48  Fed.  Rep.  62.  In  approT- 
iog  the  dootrine  of  the  same  case  a  text  writer  of  authority 
•ays:  **  What  is  the  special  attribute  of  the  master?  Is  it  the 
mere  fact  that  he  provides  materials  for  the  work,  or  that  he 
•elects  the  seryants?  Is  it  not,  more  than  any  thing  else,  that 
in  him  is  Tested  the  right  and  duty  of  ^*  giring  orders,  and 
directing  what  work  shall  be  done,  and  how  it  shall  be  done? 
If  the  master  chooses  to  delegate  this  authority  to  some  one 
else,  on  what  possible  principle  can  he  be  allowed  to  relieve 
himself  from  the  responsibility  of  having  proper  orders  given": 
1  Shearman  and  Redfield  on  Negligence,  sec.  228.  By  another 
text  writer  the  rule  of  the  Ross  case  is  styled  **  the  rule  of 
humanity  and  justice":  Beach  on  Contributory  Negligence, 
sec.  831. 

''Tlie  real  test,"  says  Mr.  Wood,  «'by  which  to  determine 
whether  a  general  manager  or  foreman  is  the  representative 
of  the  master,  so  as  to  make  his  acts  the  acts  ....  of  the 
master,  is  to  ascertain  whether  in  reference  to  the  matter  com« 
plained  of  his  will  is  at  the  time  supreme.  That  is,  is  he 
authorised,  as  to  the  particular  work  in  hand,  to  direct  and 
control  the  servants  under  him,  as  to  the  method  of  perform- 
ing it,  and  are  they  bound  to  yield  to  his  orders  the  same 
obedience  as  they  are  required  to  yield  to  the  master  himself": 
Wood's  Master  and  Servant,  865. 

In  Miller  ▼.  Mi$90uri  Pae.  Ry.  Co.,  109  Mo.  860,  32  Am.  St 
Rep.  678,  the  supreme  court  of  Missouri  decided  that  *'the 
conductor  of  a  material  train,  having  control  of  it  and  its 
movements,  and  a  foreman  over  a  gang  of  men  engaged  in 
repairing  a  railroad  track,  having  power  to  direct  them  what 
to  do  and  when  to  do  it,  are  not  fellow-servants  of  the  men 
oomposing  such  gang."  There  the  plaintifiTs  husband,  who 
was  one  of  the  laborers  under  the  foreman's  control,  was  in 
the  act  of  passing  from  one  of  the  cars  to  another  just  as  they 
began  to  move  at  a  signal  given  to  the  engineer  by  the  con- 
ductor, and  the  jar  threw  him  between  the  wheels,  where  he 
received  injuries  resulting  in  his  death.  The  evidence  tended 
to  show  that  the  deceased  was  absorbed  in  his  work,  and  that 
the  train  was  moved  without  giving  him  any  warning.  Judge 
Black,  in  delivering  the  opinion  of  the  court,  said:  "The 
defendant  seeks  to  be  relieved  from  liability  in  ^^  this  case 
on  th«  ground  that  Miller  lost  his  life  by  the  negligence  of  a 
fellow-servant,  thus  invoking  the  rule  that  the  defendant 
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U  not  lUbk  to  one  semnt  for  the  negligenoe  of  a  foUow- 
eenrani.  The  case  made  by  the  evidence  stands  on  other  and 
different  groundsi  as  we  yiew  it  When  the  master  gives  to  a 
person  power  to  saperintend,  control,  and  direct  the  men 
engaged  in  the  performance  of  work  such  person  is,  as  to  tho 
men  ander  him,  a  yice*principal;  and  it  can  make  no  diflop* 
ence  whether  he  is  called  a  superintendent,  conductor,  boss, 
or  foreman.  •  .  •  •  The  conductor  being  a  vice-principal,  it 
became  his  duty  to  give  due  and  timely  warning  cf  his  inten- 
tion to  move  the  train."  And  in  the  same  connection  it  is  said 
to  be  **  one  of  the  absolute  duties  of  the  master  to  use  ordi- 
nary care  to  avoid  exposing  the  servant  to  extraordinary  risks." 
This  Missouri  esse,  somewhat  like  the  case  at  bar  as  to  part 
of  the  facts  on  which  the  decision  tamed«  is  not  different 
in  principle  from  many  other  oases  that  might  be  cited: 
S€hr0$der  v.  Chicago  eU.  R.  R.  Co.,  106  Ho.  322;  Andermm  v. 
Bennett,  16  Or.  616;  8  Am.  St  Rep.  811;  Taylor  v.  EvanmnUe 
eU.  R.  R.  Co.,  121  Ind.  124;  16  Am.  St  Rep.  372;  Hunn  v. 
Michigan  Cent.  R.  R.  Co.,  78  Mich.  613;  Chicago  etc  R.  R. 
Co.  V.  May,  108  111.  288;  Chicago  eU.  Ry.  Co.  v.  Lundafrom,  16 
Neb.  264;  49  Am.  Rep.  718;  Dobbin  v.  Richmond  etc.  R.  R.  Co., 
81  N.  C.  446;  31  Am.  Rep.  612;  Chicago  etc.  Ry.  Co.  v.  Swan- 
eon,  16  Neb.  254;  49  Am.  Rep.  718;  Cotelee  v.  Riehwumd  etc 
R.  R.  Co.,  84  N.  C.  809;  87  Am.  Rep.  62a 

In  Baltimore  etc.  R.  R.  Co.  v.  Baugh,  149  U.  S.  868,  it  is 
said  that  the  ruling  in  Ross*  case  was  made  upon  the  ground 
that  the  conductor  whose  negligence  caused  the  injury  was 
"clothed  with  the  control  and  management  of  a  distinct 
department,"  although  his  management  extended  to  only  one 
train.  In  the  case  just  cited  the  supreme  court  held  that  the 
engineer  of  a  locomotive  which  was  running  detached  from 
any  train  could  not  be  regarded  as  in  control  of  a  department 
of  the  railroad'  ^*  company's  business  so  as  to  make  him  a 
vice-principal,  although  he  was  in  charge  of  the  engine,  and 
the  rules  of  the  company  declared  that  under  such  circum* 
stances  an  engineer  should  be  regarded  as  a  conductor.  The 
court  distinguishes  the  case  from  Rosa'  case  on  the  ground 
that  the  running  of  an  engine,  by  itself,  could  not  constitute 
a  separate  branch  of  service,  and  on  the  farther  ground  that 
the  plaintiff,  the  fireman  of  the  locomotive,  was  not  injured 
by  reason  of  his  obedience  to  any  order  of  the  engineer. 
Baugh's  case  being  thus  distinguishable  from  the  Ross  case 
the  former  is  not  an  authority  against  treating  the  defendant's 
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fimman,  Munden,  as  •  Tic6*principaL  For  Manden  had 
eharfe  of  such  work  aa  might  well  be  called  a  separate  branch 
of  the  defendant's  baeiness,  within  the  rale  of  the  Boss  case 
as  that  role  was  explained  by  Jadge  Brewer,  and  applied  bj 
the  coart  in  Bargman  ▼•  Omaha  etc.  Ry.  Oo.^  41  Fed.  Bep.  667; 
and  here  there  is  also  evidence  tending  to  show  that  the 
injury  to  the  plaintiff  was  received  in  obeying  the  foreman's 
order.  It  is  held«  howeyer,  in  the  Baugh  case  that  the  ques* 
tion  as  to  a  master's  liability  to  his  servant,  for  the  negligence 
of  another  servant,  does  not  turn  merely  on  the  matter  of 
subordination  and  controli  but  depends  rather  on  whether  the 
act  of  alleged  negligence  is  done  in  discharge  of  some  positive 
duty  of  the  master  to  his  servant:  Baltimore  ste.  Ry.  Co,  v. 
Baugk,  149  U.  S.  868. 

We  have  seen  that  the  supreme  court  of  Missouri  regards  it 
as  one  of  the  master's  poBitive  duties  to  exercise  ordinary  care 
in  avoiding  the  exposure  of  his  servant  to  extraordinary  risks: 
MiJUr  ▼.  MuBOHfi  Pae.  Ry.  Co.,  109  Mo.  850;  32  Am.  St.  Rep. 
673.  And  that  duty,  it  is  plain,  can  only  be  performed  in 
many  instances  through  a  proper  supervision  of  the  work  on 
which  the  servant  is  engaged.  That  Judge  Cooley  considers 
such  supervision  an  absolute  duty  ^*  is  shown  by  the  follow- 
ing extract  from  the  opinion  of  the  court,  delivered  by  him, 
in  Quincy  Mining  Co.  v.  KitU,  42  Mich.  84:  ""This  duty  of 
due  care  in  the  employment  and  retention  of  competent  serv- 
ants is  one  the  master  cannot  relieve  himself  of  by  any  dele* 
gation;  and  if  it  becomes  necessary  to  intrust  its  performance 
to  a  general  manager,  foreman,  or  superintendent,  such  officer, 
whatever  he  may  be  called,  must  stand  in  the  place  of  his 
principal,  and  the  latter  must  assume  the  risk  of  his  negli* 
gence.  The  same  is  true  of  the  general  supervision  of  his 
business;  if  there  is  negligence  in  this,  the  master  is  respon* 
sible  for  it,  whether  the  supervision  be  by  the  master  in  per- 
son or  by  some  manager,  superintendent,  or  foreman  to  whom 
be  delegates  it  In  other  words,  while  the  servant  assumes 
the  risk  of  the  negligence  of  fellow-servants,  he  does  not 
assume  the  risk  of  negligence  in  the  master  himself,  or  in 
any  one  to  whom  the  master  may  see  fit  to  intrust  his  supers 
intending  authority."  The  rule  thus  stated  is  quoted  and 
approved  in  Hunn  v.  Michigan  Cent.  R.  R.  Co,^  78  Mich.  613, 
where  it  was  held  that  *'  a  train-dispatcher  who  has  absolute 
control  over  a  division  of  a  railroad,  so  far  as  the  running 
and  operating  of  trains  is  concerned,  is  not  a  fellow-servant 
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with  other  •mployeet  acting  under  hie  orders."  In  thae 
ruling  the  conrt  said;  ^  It  is  Ibe  datj  of  the  master  to  aopei^ 
rise,  direct,  and  control  the  operations  and  management  of  his 
business  so  that  no  injury  shall  ensue  to  his  own  employees 
through  his  own  oareleRsness  or  negligence  in  carrying  it 
on,  or  else  to  furnish  some  person  who  will  do  so,  and  for 
whom  he  must  stand  sponsor.  This  is  true  of  natural  per- 
sons, and  it  is  especially  true  of  corporations  who  can  act  only 
through  natural  persons.''  On  the  same  subject  the  supreme 
court  of  Indiana,  with  reference  to  the  liability  of  a  rail* 
road  company  for  the  negligence  of  a  master  mechanic,  uses 
the  following  language:  *'It  is  also  the  master's  ^  duty 
to  do  no  negligent  act  that  will  augment  the  dangers  of  the 
service.  In  this  instance  Torrence  was  doing  what  the  mas- 
ter usually  and  properly  does  when  present  in  person,  for  he 
was  commanding,  and  directing  the  execution  of  what  ho  had 
commanded.  By  his  own  act  he  made  it  unsafe  to  do  what 
he  had  commanded  should  be  done.  Acts  of  the  master  were 
therefore  done  by  one  haying  authority  to  perform  them,  and 
the  breach  of  duty  was  that  of  one  who  stood  in  the  master's 
place":  Taylor  y.  EvantvilU  eU.  R.  R.  Co,,  121  Ind.  124;  16 
Am.  St  Rep.  872.  The  negligence  for  which  the  master  is 
made  liable  by  these  decisions  is  that  which  Mr.  Thompson 
describes  as  the  **  direct  negligence  of  the  master,  or  his  vice- 
principal,"  where  he  ^  personally  interferes,  and  either  does, 
or  commands  the  doing  of,  the  act  which  causes  the  injury." 
And  for  this,  he  says,  *Hhe  master  is  answerable  for  damages 
to  the  same  extent  as  though  the  relation  of  roaster  and  senr* 
ant  did  not  exist":  Thompson  on  Negligence,  971,  972.  An 
application  of  the  rule  thus  stated  is  shown  by  the  decision  of 
this  court  in  Southweatem  Telephone  Co,  ▼.  WoughUr,  56  Ark. 
206.  In  that  case  the  manager  of  the  defendant,  while  per* 
sonally  supervising  the  removal  of  a  telephone  pole  which 
appeared  to  be  sound,  though  the  inside  was  decayed,  ordered 
a  servant  to  climb  the  pole  and  detach  the  wires.  The  serv- 
ant undertook  to  obey  the  order,  and,  in  doing  so,  was  thrown 
to  the  ground  and  injured  by  the  breaking  of  the  pole.  It 
was  held  that,  in  the  absence  of  contributory  negligence  on 
the  servant's  part,  the  defendant  company  was  responsible 
for  the  damages  he  sustained,  if  it  failed  to  use  the  means  a 
prudent  man  would  have  employed  to  protect  the  servant 
from  harm.     ^'Among  the  duties  of  the  servant,"  said  the 


July,  1893.]    BioYD  v.  Sr.  Louis  mtc  Rx.  Go.  9S 

courty  *'i8  the  obligation  to  obey  all  reasonable  eommands  of 
the  master.  In  obeying  the  commands  of  the  masteri  if  he 
has  no  information  or  knowledge  to  the  contrary,  he  has  a 
right  to  presume  ^*  that  the  master  has  done  and  will  do  his 
duty  toward  him,  and  can  rely  upon  the  judgment  and  discre- 
tion of  the  master  in  its  performance."  It  was  further  said 
that,  in  that  case,  the  company  **  was  constructively  present 
by  and  through  its  manager,  and  must  be  held  accordingly." 
Now,  it  was  not  the  rank  or  title  of  the  manager  which  made 
the  company  present  in  his  person,  bat  the  anthoritj  with 
which  he  was  clothed,  and  the  duty  of  superyision  he  under- 
took to  perform;  end  if  an  officer  or  agent  of  inferior  grade 
had  been,  for  the  time,  invested  with  the  same  power,  and 
had  andertaken  to  perform  the  same  duty,  the  company 
would,  we  think,  have  been  equally  liable  for  his  negligence: 
Bailway  Co.  v.  Trijleit^  54  Ark.  802;  Sough  v.  Railway  Co.^ 
100  n.  a.  213;  Chicago  etc.  R.  R.  Co.  j.  May,  108  Ul.  288; 
Wharton  on  Negligence,  sec.  235. 

The  business  of  which  Munden  had  charge  extended,  it 
seems,  to  many  trestles  and  bridges,  and  was  clearly  such  as 
required  supervision.  In  conducting  it  he  exercised  the  pow- 
ers of  a  master,  and  was  charged  with  the  performance  of  a 
master's  duty  to  the  men  nnder  his  control.  And  if  the  plain- 
tiff was  injured  through  his  negligence  in  attempting  to  obey 
one  of  his  orders  it  does  not  answer  the  demands  of  justice  to 
say  that  they  were  fellow-servants:  Taylor  v.  EvanavilU  etc, 
R.  R,  Co.,  121  Ind.  124;  16  Am.  8t.  Rep.  872;  Harrison  v. 
Detrtni  eU.  R.  R.  Co.,  79  Mich.  409;  19  Am.  8t  Rep.  180. 
According  to  this  view  the  charge  of  the  court  as  to  the  rela- 
tion existing  between  Munden  and  the  parties  to  the  suit  was 
an  error  for  which  the  judgment  must  be  reversed. 

In  remanding  the  cause  for  a  new  trial  it  is  necessary  to 
observe  that  the  fifth  instruction  given  at  the  defendant's 
request  defines  the  care  which  it  was  the  duty  of  the  plaintiff 
to  exercise  for  his  own  safety  in  language  that  may  be  con- 
strued to  require  a  higher  degree  of  diligence  than  the  law 
exacts.  On  this  point,  ^*  however,  it  is  sufficient  to  refer  to 
St.  Loui9  etc.  Ry.  Co.  v.  Rice,  61  Ark.  476,  and  to  the  authori- 
ties there  cited. 

Reversed. 

The  chief  justice  did  not  participate  in  the  decision  of  this 
cause. 


M  Blotd  9.  Bff.  Louis  bo.  Bt.  Ca     [ArkaiiM% 


ILbRBft  AVP  fiBBTAim— VlOI-PuitOIPAIA.— Ib  Hm  AM*  of  JWi  AhM 

Ok  ▼.  iff/Mcr,  58  Ark.  19$,  U  wm  deeid«d  tlwt »  f otwDMi  «f  a  dapwioMBi  «# 
a  bariBm,  having  power  to  ooDtroI,  dirMt,  •mploy,  tmd  diaefaarg*  Uborero 
working  thsrvin,  if  a  Tioa-prinetpal,  and  owas  th«  Muna  datj  to  tham  aa  tha 
anastar  woald,  if  praaaati  to  warn  tham  of  latant  riaka  in  tka  amploynMsfe 
voluntarilj  andartakea  bj  them  onteida  tha  Itaa  erf  their  ganaial  amploy- 
neni  In  LmU  Rock  mrnd  MempkU  R.  JL  (h.  r.  Awry,  68  Ark.  198,  tiM 
aoort  reached  the  determiaation  that  a  train-dispatohar,  who  baa  control  of 
the  moTementi  af  the  treina  of  a  railroad  company,  ii  a  ▼ice-principal  aa  to 
thcae  engaged  in  operating  ita  traine,  and  that  the  company  ia  liable  for  hia 
negligence  in  ordering  the  moTementi  of  traini^  reenlting  in  injury  to  a  fire- 
man employed  thereon.  In  Fwdyo$  ▼•  Brlm^  58  Ark.  208,  the  ooart  held 
that  a  oar  inipeotor,  empowered  only  to  call  the  attention  of  a  oar  repairer  to 
defecte  in  the  care,  and  to  direct  him  what  to  dfl^  la  a  fellow*earTant  of  tha 
Utter  when  both  are  under  the  control  and  direction  of  a  foreman  who  baa 
charge  of  the  buttneee  of  a  railroad  company  by  which  they  are  all  am* 
ployed,  and  the  company  ii  not  liable  for  the  negUgeoce  of  the  car  inapector, 
whereby  the  ear  repairer  ia  injnred. 

In  Railway  Co,  t.  Torrtift  68  Ark.  217*  it  wae  decided  that  a  foreman, 
though  a  vice- principal,  if  not  performing  a  maater'a  duty,  but  an  act  of 
labor  in  common  with  tha  laborere  of  an  employer,  under  his  direciiou  and 
control,  at  the  time  of  an  accident^  ia  a  fellow  •  aervant  with  theui,  and 
that,  though  the  accident  waa  cauBcd  by  the  foremau'a  negligence,  the  uiae- 
ter  ia  not  liable,  unleaa  hia  own  negligence  aa  maatar  combiiieil  with  that  of 
the  foreman  aa  a  laborer  to  produce  the  injury.  If,  in  auch  case,  it  is  con- 
ceded that  tha  foreman  waa  a  vice-principal  only,  and  owe%l  to  the  injured 
employee  the  doty  of  a  maater,  it  ia  error  to  instruct  the  jury  tliat  auch 
employer  ia  entitled  to  recover  from  the  maatar,  if  it  ia  ahown  that  he  waa 
negligently  ordered  '*by  the  foreman  to  a  dangerona  poeition,  and  that, 
occupying  that  position,  and  by  reason  thereof  and  of  aaid  order,  he  waa 
injured,  while  he  -faimaelf  was  exercising  due  care,**  unleaa  the  jury  ia  also 
instructed,  as  f ar  aa  practicable,  aa  to  the  facta  which,  if  proved,  would 
make  the  order  negligent,  and  these  facta  mnat  be  inch  aa  involved  a  failnra 
to  perform  aome  duty  which  the  maater  awed  to  hia  aenrant,  auch  aa  that  af 
axerciaing  reasonable  care  to  avoid  exposing  him  to  nareasonable  riaka  ar 
dangera,  or  to  warn  him  of  euoh  dangers  aa  ha  would  be  expoeed  to  in  obey« 
ing  orders,  of  which  the  maater  kuew,  or  had  reaaon  to  knoWt  that  ha  waa 
not  apprised.  In  the  oaae  of  KanaoM  City  etc  Ry,  Co,  ▼.  Hammomdt  58  Ark. 
324,  the  court  determined  that  the  queation  whether  a  railway  foreman* 
having  the  control  of  a  squad  of  laborers  at  the  time  one  of  them  ia  injured, 
is  acting  aa  a  vice-principal  or  a  fellow-aervant  ia  for  tha  jury  to  determine 
under  the  circumatances  of  the  case;  but  tha  court  commits  error  in  charging 
that  the  railroad  company  would  be  liable  if  auch  foreman  required  the 
laborer  to  be  on  the  track  on  a  hand-car  when,  owing  to  hia  youth  and  in- 
experience, he  waa  exposed  to  the  danger  of  collision  with  a  train  running 
on  irregular  time,  if  that  waa  part  of  the  work  that  the  injured  employee 
waa  hired  to  do^  and  he  underatood  tha  nature  rx  the  riak. 

Mastui  and  SEBTAMT^-Vica-PBiNOirAL.— The  authority  to  employ  and 
diacharge  aervanta  working  under  him  oooaticntea  anch  aervant  a  vice-prin- 
cipal: Kks  V.  Ttms  Pac  Rp.  Co,,  82  Tax.  478;  87  Am.  St.  Repi  807,  and 
note;  Harrimm  v.  DelroU  ete.  R.  R,  Co.,  70  Mich.  409: 19  Am.  8t^  Bapw  180^ 
and  note;  Hmiey  w.  Ooger,  112  N.  Y.  614|  8  Am.  St  Rap.  787. 


No?.  1893.]  James  v.  James.  M 

BixLROASs— ViCB-PrnwoirAL— Sscnoir  Forxmav.— A  nilwaj  Mette 
faranaii  bariug  power  to  control,  omploj,  and  dMohargo  bob  wute  bia 
oempieB  tiio  position  of  Tice-prinoipal  at  to  them,  in  m  far  M  thoj  art 
aftetod  by  bia  acta:  Sweeney  ▼.  Oul/  etc  Bp.  Co.,  84  Tax.  433;  31  An.  9k 
Bap.  71,  and  note;  Colorado  tie.  Bg,  Oo.  ▼.  ITtiifloH,  17  CoL  301;  31  An.  81 
B^  336;  Sulihttm  t.  Bamnibal  ale.  R.  B,  Co,^  107  Mo.  SO;  28  Am.  8t  Rap.  388L 
and  aotau  Tbo  contrary  doctrina  ia  bald  in  Spaneako  ▼.  PkSUMiphIa  tie* 
E.  JL  CbL,  148  Pk.  St  184;  33  Am.  St.  Bap.  621,  and  noU;  Ma  ▼.  Norikm^ 
Pae,B.B.Oo^  IN.  Dak.«336;  20  Am.  St.  Rap.  081,  and  Botob  8ai^  slsa^ 
ftbt  note  to  i^MMfvOb  tfe.  i^.  Ok  ▼•  PaMjy,  19  An.  8i  Raf.  300b 


Jambs  v.  Jambs. 

HnLBBSifOB— PnoziM AVE  Gausb.— Tba  failnra  of  tbo  ownsr  sf  s  gfai  to  par* 

form  hit  eontraot  to  gin  tba  cotton  of  anotbar  within  a  apaeifiad  tima  la 
not  tbo  proximato  oanaa  of  itt  anbtaqnant  loaa  by  fira  wbila  at  hit  gin. 
8och  breach  of  contract  ia  only  one  of  antacadant  arantt^  without  which 
the  loaa  wonld  not  baTO  ooourrad. 

Action  oh  a  special  contract  to  recover  the  ralne  of  certain 
cotton.  Plaintiff  delivered  the  cotton  to  the  defendant  on 
Saturday  under  contract  that  the  latter  would  gin  it  on  the 
following  Monday.  This  he  failed  to  do,  and  the  cotton  was 
burned  while  at  his  gin  on  the  following  Thursday.  Judg* 
ment  for  plaintiff  for  the  value  of  the  cotton  burned.  Defend* 
ant  appealed. 

/.  C.  Hawthorne^  for  the  appellants 

P.  H.  Cren$haw^  for  the  appellee. 

*^  WooD|  J.  The  theory  upon  which  •  recovery  is  sought 
in  this  case  is  presented  by  the  complaint,  the  testimony  of 
appellee,  and  the  following  instruction  given  by  the  court 
Qpon  its  own  motion:  '^The  jury  are  instructed  that  if  they 
believe,  from  a  preponderance  of  the  evidence,  that  the  plain- 
tifi,  while  acting  as  constable,  delivered  to  the  defendant  or 
his  agent  the  cotton  in  controversy  under  a  contract  that  the 
defendant  would  gin  it  by  a  certain  time,  and  that  the  defend- 
ant negligently  failed  or  refused  to  gin  said  cotton  as  agreed^ 
and  that  the  same  was  thereby  destroyed,  they  would  be 
anthorized  to  find  for  the  plaintiff." 

No  causal  relation  is  shown  between  the  failure  of  appel- 
lant to  comply  with  his  contract  to  gin  and  the  fire,  which 
iras  the  direct  cause  of  the  loss  of  the  cotton.    The  appellee 
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does  not  taek  reooTerj  upon  the  groand  that  the  ludlee  fcr 
hire  did  not  ate  ordinary  eare  in  the  preaenratioa  of  the  col- 
ton,  or  that  he  negligently  destroyed  it  The  role  of  law 
founded  in  jastice  and  common  sense  and  of  universal  appli- 
cation, as  expressed  in  the  maxim  ^^Cau$a  proximaj  non  remofo, 
ipeetaiur^**  makes  the  first  instruction  as  above  quoted,  when 
applied  to  the  iacts,  clearly  erroneous.  This  is  the  only  jnst 
and  correct  measure  of  liability.  TmCi  we  might  say  if  the 
cotton  had  been  ginned  on  Monday  and  carried  away  on 
Tuesday  it  would  not  have  been  homed  on  Thursday.  To 
use  language  similar  to  that  employed  by  Justice  Battle  in 
the  case  of  Martin  t.  8l.  Loui$  ste.  By.  Co,^  56  Ark.  521,  the 
failure  to  gin  on  Monday  ^  was  one  of  ^**  a  series  of  antece> 
dent  events  without  which  the  loss  would  not  have  occurred, 
but  such  failure  was  in  no  sense  the  proximate  cause  of  the 
loss  ":  Denny  v.  N$yt  York  see.  R.  R.  Co.^  18  Gray,  481;  74  Am. 
Dec.  645;  DanieU  v.  BaUarUine,  23  Ohio  8t  532;  18  Am.  Rep. 
264;  Martin  v.  St.  Laui$  e(e.  Ry.  Co.,  55  Ark.  521;  Dubuque  etc. 
A$9n.  T.  City  of  Dubuque,  80  Iowa,  176;  Sl  Louie  etc.  Ry.  Co.  ▼. 
Commercioi  Union  Ine.  Co.,  139  Q.S.  223;  Hoadleyy.  Northern 
Tranep.  Co.,  115  Mass.  304;  15  Am.  Rep.  106;  Railroad  Co.  ▼. 
Arevee,  10  Wall.  176;  Morrieon  v.  Davie,  20  Pa.  8t  171;  57 
Am.  Dec.  695. 

We  deem  it  unnecessary  to  pass  upon  other  questions  raised, 
for,  if  the  case  is  presented  again  in  the  court  below,  it  must 
be  constructed  and  tried  upon  a  different  theory. 

Reversed  and  remanded.  ^_^_^ 

NaoLiasMOB^PMMEiiCATi  Oa0SI.— PMsliMilt  MM*  li  IImI  whUk  9m  a 
natural  and  oontinaooa  Mqaanot^  unbroken  by  nay  nflkinnt  intitrnnuig  onan 
prodaoing  Uia  rttnlt  oomplained  o^  nnd  wiUioal  whM  that  rttnlt  would  not 
hnT«ooonmdt  WgtlermBaihoa^w.  Mmkk. 91  AU.  IHt  9$  Aw^8LKep.  119. 
Tb«  qnnstiiNi  ef  proximnto  nnd  rnnwtn  eemae  is  the  Mibjnafe  of  na 
aoln  In  OUeem  w.  IHifiWRi  eie.  Oamei  Oe,^  SS  Aml  81  Mem,  SSV. 
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Townsly-Mtbiok  Dbt    Goods   Co.   v.    Fullbb. 

(tt  AUAMAI.  UL] 

BsBOFn— Jmnneinov  Uvdbe  pBooi88.~In  aa  tMon  ftg»iiiat  aa  offlotr 
bj  th«  party  agaiiMl  whom  prooew  iMoed,  to  reooTor  for  an  illegal  aeia* 
m^  the  proootib  ^  ▼alid,  oooatitatea  a  eomploto  Jsttifioatioiu  If,  on  tho 
othor  hand,  tho  anil  ia  broaght  by  aaotbor  olaiming  titlo  to  the  property 
aaiaod,  under  the  party  againat  whom  prooeaa  iMaed,  which  title  ia  oon- 
twted  on  the  groaad  of  frand,  tho  officer  moat,  in  additioa  to  showiag 
that  ho  acted  nnder  nioh  proooM,  ahow  that  he  acted  nndera  valid  jadg* 
ment  for  or  on  behalf  of  a  ereditor  of  the  judgment  debtor. 

Jumca's  JvDoifxiiTi  ▲&■  Ovlt  Frtma  FAOia  Byiobnoi  or  JinnaDicnoii, 
ia  oppoaitioB  to  which  it  may  be  abown  by  aay  oatisfaotory  moana  of 
proof  that  the  aailiority  of  tho  court  did  not  extend  orer  tho  matter  ia 
eontroTorayy  nor  orer  the  partiea  to  the  action* 

Void  Jnxiifxirn— JirsnFiOATioir  Uhdbb  Paoona.— In  aa  action  by  a  morU 
gageo  againal  a  aherilf  to  recover  for  aa  illegal  eeiiara  of  gooda  nnder 
ezeention  againat  the  mortgagor  while  ia  the  handa  of  each  mortgagee, 
if  tho  officer  attempta  to  jaatify  tho  1011810  oa  tho  gronnd  that  tho 
BMwigago  ia  frandnlent  aa  to  oreditoff%  tiM  mortgagee  may  prove  that 
tho  jnatioe'e  jadgment  nnder  which  tho  prooeia  iMaed  ii  void  for  want 
of  Jnriadiction  of  the  mortgagor,  and  apoa  eatiafaototy  proof  of  thia  fact 
tiM  prooeaa  ia  ao  Juatificatioa. 

8andel$  and  J7iU,  for  the  appellant 

i>.  HoHf  for  the  appellee. 

las  Battlb,  J.  This  was  an  action  instituted  by  tik« 
Townslj-Myrick  Dry  Goods  Company  against  L.  P.  Fuller 
to  recover  damages.  The  claim  was  based  on  the  following 
facts:  On  the  16th  of  March,  1891,  D.  A.  Wilson,  a  merchant 
doing  business  at  the  town  of  Oiio,  in  this  state,  being  in* 
debted  to  plaintiff,  executed  to  it  his  promissory  note  for  two 
thousand  dollars,  and  at  the  same  time  executed,  acknowl- 
edged, iind  delivered  a  mortgage,  whereby  he  conveyed  to 
plaintiff  certain  goods,  wares,  and  merchandise  to  secure  the 
payment  of  the  note,  and  stated  therein  the  conditions  on  which 
the  mortgagee  might  thereafter  take  possession  oi  them  and 
sell  the  same  for  the  purpose  of  paying  the  note.  The  mort- 
gage was  duly  recorded.  On  the  15th  of  May,  1891,  Wilson, 
having  committed  a  breach  of  the  conditions,  plaintiff  took 
possession  of  the  mortgaged  property.  On  the  9th  of  May, 
1891,  Israel  Brothers,  a  justice  of  the  peace,  issued  an  execu- 
tion on  a  judgment  which  purported  to  be  confessed  before 
him,  in  his  judicial  capacity,  by  Wilson  in  favor  of  Barton 
Brothers  for  the  sum  of  ninety  dollars;  and  delivered  the 
same  to  the  defendant,  who  was  then  sheriff,  and  he  executed 

AM.  M.  Hmt^  Vou  XLL  —7 
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the  same  in  his  offioial  capacity  on  the  30th  of  May,  1891,  by 
forcibly  taking  from  the  poesession  of  the  plaintiff  a  part  of 
the  mortgaged  property,  and  selling  the  same  at  public  outcry. 
The  facts  which  we  have  stated  were  proved  at  the  trial. 
To  justify  his  action  the  defendant  introduced  in  evidence 
the  judgment  and  execution  under  which  he  acted,  both  of 
which  were  subsequent  to  the  mor^^age;  and  attempted  to 
show  that  the  mortgage  was  executed  by  Wilson  to  defraud 
his  creditors.  To  show  that  the  *•*  seizure  of  the  property 
was  wrongful,  the  plaintiff  offered  to  prove  that  the  judgment 
was  void  by  the  following  testimony  of  Wilson:  *'  Daniel  Hon 
and  Israel  Brothers  came  to  my  storehouse  on  the  29tb  of 
April,  1891,  and  Hon  and  I  went  into  the  store  and  had  a 
talk  about  a  claim  for  ninety  dollars  that  he  had  for  collec- 
tion against  me  in  favor  of  Barton  Brothers.  I  told  him  I 
could  not  pay  it,  but  it  was  a  just  debt.  He  said  something 
about  saving  costs  to  me,  and  I  said  I  wanted  to  save  all  I 
could.  He  said  he  bad  been  to  see  Brothers  that  morning, 
and  Brothers  had  come  to  Olio  with  him  to  get  his  mail.  Hon 
then  went  to  the  door,  and  called  Brothers  in.  When  he  came 
in,  Hon  had  some  papers  in  his  hand,  and  read  over  the 
amount  of  the  Barton  Brothers'  account,  and  asked  me  if  it 
was  all  right.  I  said  it  was,  and  a  just  claim.  I  do  not 
remember  of  Brothers  saying  any  thing  about  it  at  the  time. 
We  were  standing  by,  or  leaning  on  the  counter  in  the  store- 
house. Five  or  six  people  were  around  there,  but  none  noticing 
our  conversation.  Any  of  them  could  have  been  reached  by 
raising  the  voice.  No  court  was  cried,  no  officer  in  attend- 
ance— nothing  was  said  about  a  court.  I  did  not  knpw  I  was 
confessing  judgment,  and  did  not  know  a  court  was  in  session. 
I  did  not  offer  to  confess  judgment,  and  did  not  know  one  was 
rendered  till  the  9th  of  May,  when  execution  was  issued.  Don't 
know  whether  I  would  have  confessed  judgment  had  I  known 
Mr.  Hon  desired  it  or  not  Hon  called  for  pen  and  ink,  and 
I  got  it,  and  went  to  another  part  of  the  store  to  wait  on  a 
customer,  and  nothing  more  was  said  on  the  subject.  No 
summons  was  ever  served  on  mo  in  the  case  referred  to,  and 
I  never  confessed  judgment  in  the  case,  unless  the  facts  above 
stated  constituted  the  same.''  And  the  court  refused  to  allow 
it  to  introduce  the  testimony,  and  plaintiff  excepted.  Other 
testimony  to  the  same  effect  was  offered  by  the  plaintiff,  and 
excluded  by  the  courk 
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^**  The  jnrj  returned  a  yerdiot,  and  the  conri  rendered 
judgment  thereon,  in  favor  of  the  defendant;  and  plaintiff 
moyed  for  a  new  trial,  on  the  ground,  among  othere,  that  the 
court  erred  in  excluding  testimony  ae  before  stated.  To  this 
motion  the  defendant  filed  a  responsey  setting  up  the  facts 
which  were  not  shown  in  the  trial,  each  as  he  claimed 
woald  estop  the  plaintiff  from  prosecuting  his  action.  The 
court  sustained  the  response,  and  denied  the  motion;  and 
plaintiff  appealed. 

''Appellant's  motion  for  a  new  trial  does  not  set  up  any  of 
the  grounds  mentioned  in  the  2d,  3d,  and  7th  subdivisions 
of  section  6151  of  Mansfield's  Digest,  and,  therefore,  no  issue 
of  fact  could  be  made  upon  it"  The  response  thereto  should 
have  been  wholly  disregarded,  or,  on  motion,  should  haye 
been  stricken  from  the  files  of  the  court. 

The  exclusion  o!  the  testimony  offered  by  appellant  pre* 
sents  the  only  question  necessary  for  us  to  consider.  The 
underlying  principle  which  controls  its  admissibility  is  clearly 
and  forcibly  stated  by  Chief  Justice  Dixon  in  Bogert  y.  Phelps^ 
14  Wis.  89-92,  in  nearly  this  language:  "  In  case  of  an  action 
against  the  officer  by  the  party  against  whom  process  issued^ 
the  process  itself,  being  valid  on  its  face,  constitutes  a  com- 
plete justification.  But  in  case  of  suit  by  another  person 
claiming  title  to  the  property  seized,  under  the  party  against 
whons  process  issued,  which  title  is  contested  on  the  ground 
of  fraud,  the  officer  must,  in  addition  to  showing  that  he  acted 
under  such  process,  show  also  that  he  acted  for  or  on  behalf  of 
a  creditor.  Where  he  acts  under  process  of  execution,  this 
is  done  by  producing  the  judgment  on  which  it  is  issued. 
If  it  be  mesne  process,  then  the  debt  must  be  proved  by  other 
competent  evidence.  This  proof,  however,  is  required,  not 
because  it  affects  the  process,  or  is  in  that  respect  necessary 
to  protect  the  officer,  but  because  it  affects  the  title  to  the 
property  in  ^^*  question.  No  one  but  a  creditor  can  question 
the  title  of  the  fraudulent  vendee;  and  hence  the  officer  must 
show  that  the  relation  of  debtor  and  creditor  exists  between 
the  party  against  whom  the  attachment  or  execution  ran,  and 
the  person  in  whose  behalf  it  was  issued.  It  is  a  necessary 
link  in  the  chain  of  evidence  by  which  the  fraud  is  to  be 
established":  Bean  v.  Loftti$^  48  Wis.  871;  Damon  y. Bryant^ 
2  Pick.  411;  Amea'?.  SturUvant,  2  Allen^bSS;  Suydamy.Keys^ 
18  Johns.  445;  Earl  v.  Camp,  16  Wend.  562;  Hinea  v.  Chnm>' 
ben,  29  Minn.  7;  Crou  y.  Ptielp$,  16  Barb.  602;  Harton  y. 
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B$nd$r$kot,  1  Hill,  118;  Ifoby  t.  Barrel^  3  Sneed«  601;  Dun- 
lap  w.  Huniing^  2  Denio,  648;  48  Am.  Deo.  768;  Shddan  r. 
Van  BuiHrk,  2  N.  Y.  478;  Sexey  r.  Adkituan,  84  Cal.  846;  91 
Am.  Deo.  698,  and  note;  Coolej  on  Torts,  eeo.  463;  1  Free- 
man on  Exeootions,  2d  ed.,  sec.  101. 

In  this  ease  the  appellee,  in  his  official  capacity,  loTied 
npon  the  mortgaged  property  bj  Tirtue  of  an  execution  in 
favor  of  Barton  Brothers  and  against  Wilson,  who  he  claimed 
was  the  owner  of  the  property.  He  attacked  the  mortgage  to 
appellant  as  fraudulent  and  void.  As  it  was  ralid  between 
the  parties  to  the  same,  and,  if  fraudulent,  was  only  void, 
under  the  statute  of  frauds,  as  to  creditors  and  purchasers,  it 
was  necessary  for  him  to  prove  that  the  execution,  under 
which  he  acted,  was  issued  on  a  valid  judgment,  in  order  to 
show  that  he  had  the  right  to  attack  the  title  of  appellant  by 
seising  the  mortgaged  property;  for  in  that  way  only  oould 
he  show  that  he  was  representing  a  creditor.  A  void  judg- 
ment is  not  sufficient  for  that  purpose:  See  cases  above  cited. 

Says  Mr.  Freeman:  *'A  void  judgment  is,  in  legal  efEsct, 
no  judgment  By  it  no  rights  are  divested.  From  it  no 
rijghts  can  be  obtained.  Being  worthless  in  itself^  all  pro- 
ceedings founded  upon  it  are  equally  ^^^  worthless.  It 
neither  binds  nor  bars  any  one.  All  acts  performed  under 
it,  and  all  claims  flowing  out  of  it,  are  void.  The  parties 
attempting  to  enforce  it  may  be  responsible  as  trespassers. 
The  purchaser  at  a  sale  by  virtue  of  its  authority  finds  him- 
self without  title  and  without  redress.  The  first  and  most 
material  inquiry  in  relation  to  a  judgment  or  decree,  then,  is 
in  reference  to  its  validity.  For  if  it  be  null,  no  action  upon 
the  part  of  the  plaintiff,  no  inaction  upon  the  part  of  the 
defendant,  uo  resulting  equity  in  the  hands  of  third  persons, 
no  power  residing  in  the  legislature  or  other  department  of 
the  government,  can  invest  it  with  any  of  the  elements  of 
power  or  vitality.  It  does  not  terminate  or  discontinue  the 
action  in  which  it  is  entered,  nor  merge  the  cause  of  action; 
and  it  therefore  cannot  prevent  the  plaintiff  from  proceeding 
to  obtain  a  valid  judgment  upon  the  same  cause,  either  in 
the  action  in  which  the  void  judgment  was  entered  or  in  some 
other  action'':  1  Freeman  on  Judgments,  4th  ed.,  sec.  117. 

In  all  adversary  suits  *Mn  which  a  defendant  does  not 
voluntarily  appear,  service  of  process  upon  him  in  some 
mode  authorized  by  law  is  indispensable,  and  if  it  appears, 
even  in  a  collateral  proceeding,  that  any  judgment  has  been 
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idered  against  one  who  haa  neither  voluntarily  appeared 
nor  been  served  with  process,  it  most  be  treated  as  void  *': 
Rayd  ▼•  Boan^^  49  Ark.  897,  411;  1  Freeman  on  Jadgmenta, 
we.  120  a. 

A  domestic  judgment  of  a  conrt  of  general  jarisdiction, 
"whether  the  record  shows  jarisdiction  affirmatively  or  is 
rilent  upon  the  subject,  is  not  subject  to  collateral  attack 
bAaed  upon  extrinsic  evidence  showing  want  of  jurisdiction. 
It  ia  said  '*  that  the  question  of  the  jurisdiction  of  a  court  of 
record  over  the  parties  to  any  domestic  judgment  must  in  all 
collateral  proceedings  be  determined  by  the  record;  and  that 
the  answer  to  this  question  is  not,  except  in  some  direct  pro* 
oeedingSy  ^^*  instituted  against  the  judgment,  to  be  sought 
finom  any  extraneous' proof ":  Boyd  v.  Roane^  49  Ark.  897;  1 
Freeman  on  Judgments;  %ec;3.  181-184  But  this  is  not  true 
sbB  to  the  judgments  of  jualicea  of  the  peace.  They  keep  no 
unimpeachable  memorial  of  their  transactions.  **Any  state* 
ment  in  relation  to  jurisdiction  fourtT  ill  their  minutes  is  only 
prima  facie  evidence;  in  opposition  to  Whic&  it  may  be  shown, 
by  any  satisfactory  means  of  proof,  that  tlieatiindiity  of  the 
court  did  not  extend  over  the  matter  in  controversy^  ^er  over 
the  parties  to  the  action'':  J<me$  v.  Terry^  48  Ark.  230;*  Smi*,h 
w.  Fifdey^  52  Ark.  878;  2  Freeman  on  Judgments,  sec.  617.'* 

In  Jonei  v.  Terry^  48  Ark.  230,  the  plaintiff  sued  upon  a 
judgment  recovered  by  him  upon  a  promissory  note  before  a 
justice  of  the  peace.  The  defendant  answered,  and  denied 
that  the  justice  had  ever  acquired  jurisdiction  over  his  pel" 
0OO.  Upon  demurrer  to  the  answer  this  court  said:  **ThQ 
defendant  was  not  sued  for  the  original  debt.  That  was 
merged  in  the  judgment,  if  there  has  been  a  valid  one.  And 
all  matters  which  might  have  been  litigated  before  the  justice,. 
mve  only  the  question  of  jurisdiction,  are  concluded  by  that 
judgment  ....  But  it  may  be  shown  by  extrinsic  evidence, 
in  the  face  of  a  recital  in  the  judgment  that  the  defendant 
vraa  served  with  process  or  appeared  to  the  action,  that  in  fact 
he  had  no  notice,  and  that  the  judgment  is  therefore  void  for 
want  of  jurisdiction.'' 

Smith  V.  jPtnfoy,  62  Ark.  878,  was  an  action  to  recover  the 
possession  of  a  town  lot  The  plaintiff  claimed  title  by  virtue 
of  a  purchase  made  by  him  at  a  sale  under  a  deed  of  trust 
executed  by  the  defendant  to  secure  a  debt,  and  a  subsequent 
conveyance  made  in  pursuance  of  the  terms  of  the  purchase. 
Tha  defendant  pleaded  that  the  deed  of  trust  was  void  for 
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usury.  The  original  transaction  was  shown  by  the  evidenoe 
to  be  usurious.  A  judgment  by  confession  rendered  by  a  jus- 
tice ^**  of  the  peace  against  the  defendant  for  a  debt  Becured 
by  the  deed  of  trust  was  introduced  in  evidence.  The  jus- 
tice, who  rendered  the  judgment,  testified  that  he  went  with 
the  plaintiff,  who  recovered  the  judgment,  to  the  defendant's 
bouse,  and  she  then,  at  the  date  of  the  judgment,  and  with 
the  plaintiff's  consent,  confessed  the  judgment.  On  cross- 
examination,  he  stated  that  he  went  with  the  plaintiff  to 
defendant's  home,  and  she  stated  that  she  owed  the  note;  but 
that  she  did  not  come  to  his  oflSce  to  confess  judgment,  and 
he  did  not  see  her  in  his  office.  The  defendant  testified  that 
the  justice  merely  asked  her  if  she  owed  the  note,  and  she 
answered  **  Yes";  that  she  did  not  undefStand  that  she  was 
confessing  judgment,  and  did  noidi*«p^\  The  plaintiff  in  the 
action  to  recover  the  town  loi*ii}§fstb<l  that  she  was  estopped 
by  the  judgment  from  6eltin|[  uf^'usury.  This  court  held  that 
the  parol  testimony  llfaSlftdlfiissible  to  show  want  of  jurisdic- 
tion, and  wa9.con^u8iV)B>  of  that  fact,  and  that  the  judgment 
of  the  ju6^6> Has;  therefore,  void. 

Iq  t^is/g^  the  appellee,  in  his  official  capacity  of  sheriff, 
.sfis^d '.property  which  was  held  in  possession  and  claimed 
Vji  appellant  under  a  mortgage.  Appellant  denied  his  right 
to  do  so.  Appellee  responded  by  saying  that  he  seized  it  by 
virtue  of  an  execution  against  the  mortgagor,  and  that  the 
mortgage  was  fraudulent  and  void.  Appellant  replied  tha^ 
if  it  was  fraudulent,  it  was  valid  against  every  one  except 
creditors  and  purchasers,  and  that  appellee  did  not  represent 
either  of  them.  Upon  this  they  joined  issue.  Appellee  in- 
troduced the  execution  and  judgment  of  the  justice  of  the 
peace  upon  which  it  was  issued,  both  of  which  was  subse- 
quent to  the  mortgage,  as  an  evidence  of  his  right  to  attack 
it  for  fraud,  in  the  right  of  a  creditor.  Appellant  offered  to 
prove  that  the  judgment,  though  regular  upon  its  face,  was 
invalid — void — for  want  of  jurisdiction  of  the  defendant 
against  whom  it  was  rendered,  and,  ^*^  therefore,  did  not 
prove  the  existence  of  any  debt  or  right  to  seize  the  property, 
and  the  court  refused  to  allow  him  to  do  so.  The  evidence 
was  competent,  and  should  have  been  admitted. 

The  judgment  of  the  circuit  court  is,  therefore,  reversed, 
^nd  the  cause  is  remanded  for  a  new  triaL 

Wood,  J.,  did  not  participate  in  the  decision  of  this  oause. 


Not.  189&]   Towhblt-Mtbiok  Dbt  Goods  Ca  v.  Fullsb.   108 


Bmn;  O.  J.^  dinenied.  He  first  nttated  ihs  fteto  of  tlM  oMa  m  undmh 
iiood  by  him;  and  draw  therafrom  th«  oonolnsioa  tliat  tb«  lole  qnattion  of 
■117  hnportanoe  in  tho  omo  waa  whethor  the  trial  oonrt  emd  in  ozolnding 
tba  te*timoD7  oflisred  to  impeaeb  tho  judgment^  by  matton  tU  hon  tho 
neoid;  or,  in  other  worda,  in  order  to  attack  tho  plaintiff's  mortfeage,  was 
tho  sheriff  required  to  do  more  than  to  pro<lnce  the  judgment  and  the  process 
upon  which  it  was  issued,  or  was  he  required  to  establish  all  the  precedent 
focts  necessary  to  make  tho  judgment  ralid?  While  tho  judge  admitted 
there  were  authorities  in  support  of  the  position  taken  by  the  majority  of 
the  court,  he  thought  that  all  tho  authorities  cited  did  not  necessarily  sup- 
port their  position.  He  contended  that  there  being  a  judgment  valid  as 
between  the  parties  thereto,  that  it  established  tho  relations  of  judgment 
creditor  and  judgment  debtor  between  them;  that  this  judgment  was  one 
in  the  case  before  tho  oourt  against  which  the  judgment  creditor  had  no 
rodren  by  appeal  or  otherwise,  and  that  as  the  defendant  himself  could  not 
get  rid  of  the  judgment  by  a  direct  proceeding,  it  was  not  reasonable  to  per- 
mit another  to  avoid  it  in  a  collateral  action.  Though  tho  judgment  was 
rendered  by  a  justice  of  the  peace,  then  was  no  doubt  he  had  jurisdiction 
over  the  subject  matter  of  the  action,  snd  that  all  jurisdictional  facts» 
whether  of  the  subject  matter  or  of  the  person,  appeared  by  the  racitals. 
He  therefore  asserted  that  such  a  judgment,  while  it  might  be  voidable,  was 
never  void.  This  being  so,  it  not  only  required  proper  proceedings  to 
snnul  it,  but  it  required  those  proceedings  to  bo  at  tho  instance  of  the 
proper  parties  and  against  the  proper  parties,  and  in  support  of  this 
position  bo  quoted  the  following  from  section  606  ol  Mr.  Black's  work 
on  Judgments:  "One  of  tho  moot  important  applications  of  the  rule 
giving  a  qualified  admissibility  to  a  judgment  as  evidence  against  strangers 
is  in  the  case  where  it  is  invoked  as  a  proof  of  the  relationship  of  debtor 
and  creditor  between  the  parties.  It  is  now  well  settled  upon  high  au- 
thority that  whera  no  fraud  or  ooUusion  has  boon  shown  in  the  recovery 
of  a  judgment  such  judgment  is  conclusive  of  the  fact  and  tho  amount  ol 
tho  indebtedness  of  the  judgment  debtor,  and  it  cannot  bo  collaterally 
impeached  by  third  persons  in  a  subsequent  suit  whera  such  indebtedness  is 
eslled  in  question And  a  judgment  obtained  without  fraud  or  col- 
lusion u  conclusive  evidence,  in  suits  between  creditora  in  ralation  to  tho 
property  of  tho  debtor,  of  tho  fact  snd  amount  of  the  indebtedness  of  tho 
latter.**    The  judge  thus  summarized  his  oonclusions: 

"It  follows,  from  the  principles  suggested,  that  a  judgment  obtained 
without  fraud  or  collusion,  and  which  concludes  the  debtor,  whether  ren> 
dered  upon  default,  confession,  or  contestation,  is,  upon  all  questions  affect- 
ing tho  title  to  his  property,  conclusive  evidence  against  his  craditors  to 
establish:  1.  The  ralation  of  creditor  and  debtor  between  the  parties  to  the 
record;  and  2.  The  amount  of  the  indebtedness.  In  the  present  case  the 
judgment  is  fair  on  its  face,  no  fraud  or  collusion  is  charged  or  8ug;;ested 
ss  a  matter  of  suspicion  even,  and  the  debt  is  a  just  one  without  question 
from  any  one,  and  withal  the  judgment  stands  nnchallenged  by  Wilson, 
even  upon  tho  ground  sot  np  in  this  cause,  by  which  it  is  now  sought  to  be 
annulled. 

"It  is  unnecessary  to  do  more  than  merely  suggest  the  vast  difference 
between  a  want  of  jarisdiotion  of  tho  snbjeot  matter  of  litigation,  and  that 
of  tho  persons  of  the  parties  to  it.  Tho  defocto  in  tho  latter  may  be,  in 
many  instances  and  in  various  way%  waived  and  acquiosoed  in,  but  the 
forraor  is  nowhoro  the  snbjeot  of  oonoont.    One  may  bo  prooludod  notwith* 
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■liBdiaf  ibw  h  4«fMi  of  JwMietios  «f  tiM  pnmm,  Imk  u&wm  is  tte  oMt 
«ff  a  wanl  of  Jwriodiefcioo  of  the  oabjoot  mattor. 

^VfaiOlyt  ^MtiBf  fioB  t  Vioonun  on  Jndgnonli,  ooeiioB  1129:  'B«t  Om 
fOBonl  relo  Mwm  dow  to  bo  olmool  vrnTonoU j  aoknowlodgcd  oad  onforood. 
thai  aa  ofllo»,  oetang  mdor  prooaoi^  rogvlor  oad  Tolidon  its  faeOi  ood  uoood 
by  •  ooorl  wbiob  night  lawfully  ozoreioo  Jnriodieiioo  otot  tbo  mbjoot 
■Mttor  of  tbo  aotion,  io  proUotod,  aliboogh  tbo  eoart  baa  no  inrisdietioa 
Offer  iho  dofondanl^  nalooo  tbo  offoor  bad  notioo  of  tbo  fact*  Thio  oanaot 
lofor  ozolootToljr  to  ooom  wboro  iwoporty  in  pooMooioa  of  dofondant  in  ozo- 
ontion  b  takon,  bocanoo  it  io  too  wall  oottlod  tbat  an  ozoentioB  good  on  ita 
Imo  b  of  itoilf  and  alono  a  protootJon,  witbont  boTing  to  rof or  to  tbo  jndg- 
moot 

*'Tbo  pointy  ao  I  bavo  oidd,  ia  as  oactromoly  aioo  oao.  wo  may  aay»  in  tbo 
loot  dogroo  toobnieal,  bnt  tbo  tiow  I  tako  of  it  it  tbo  only  ono  in  wbiob  all 
the  aothoritioo  oan  ba  rooonoilod* 

**Tho  OOOM  oitod  in  tbo  opinion  of  tbo  majority  aa  baTing  boon  doddod 
by  this  eonrl^  it  b  onggaotod,  ara  oeareoly  applicable  to  tbb  eamy  bocanoo 
neither  of  tbom  b  purely  a  oonteot  of  titlo  to  tbo  property  of  tbo  oommon 
debtor,  booanao  in  tbooo  oaoea  tbo  dofendanto  ara  tbo  direot  tmpeaeiien  of 
the  Jadgmenl^  and  booaaeo  of  other  diffnonoeo  not  neooaoary  to  mention. 

**  I  think,  therefore,  tbat  tbo  Jndgmont  in  tbb  oaaao  abonld  bavo  boon 
affirmed,  ae  in  tbo  firet  inetanoo.* 

SHiEifn— JmrnfiOATioir  Uudbb  PMom.— Wboio  tfw  oridenoo  in  an 
aotion  of  reploTin  againat  an  officer  ehowa  that  be  baa  taken  property  which 
did  not  belong  to  the  party  againat  whom  prooeai  ran  the  taking  u  wrong, 
fnl,  and  the  prooeea  aiforda  him  no  protection:  CaiymUir  t,  time$,  16  CoL 
160;  26  Am.  St.  Rep.  Sft6,  and  oztondod  note.  A  Toid  ezoention  will  not 
Jnatify  acta  done  under  it  preTioae  to  being  oet  aaide:  CokraimB  ▼•  JfcCoine, 
8  Dot.  606;  94  Am.  Doc  266.  A  Toid  prooeea  b  no  juatification  to  a  aheriff 
for  acta  committed  by  Tirtne  of  il^  bnt  an  irregular  prooeea  b:  State  ▼•  Ai^ 
1  Spear,  406;  40  Am.  Dec.  606;  Coghmm  t.  Spates,  16  Ab.  646;  60  Am.  Deo. 
140,  and  note;  KenUton  r.  LUiU,  60  N.  H.  616;  64  Am.  Doc  207.  An  officer 
will  not  bo  protected  by  an  ezoention  Talid  on  ito  face  if  ho  have  notioo 
alinndi  of  eome  juried ictional  defect  which  may  render  tbo  Judgment  void: 
Qra€€  V.  MUcheO,  31  Wia  633;  11  Am.  Repw  613.  Thb  qneetion  b  tbo  enb. 
Ject  of  the  monographio  noto  to  Sameooi  ▼.  Brrmgktont  21  AnL  Deo.  190. 

Juanon  ov  tbb  Pbaoi— PmzsuMrrioir  ov  JuuBDicnoH.— Kothmg  b  pro- 
aumed  in  favor  of  the  Jnriadiotion  of  a  juatioe  of  the  peace;  it  muat  bo 
affinnatively  ahown:  Spear  w.  Carter,  1  Mich.  19;  46  Am.  Dec  686,  and  note; 
McDonald  v.  Prteeott,  2  Not.  109;  90  Am.  Dec  617,  and  noto;  Fiper  ▼.  Pear- 
eim,  2  Gray,  120;  61  Am.  Dec  438^  and  note  Aa  to  whether  JnriMliotion  b 
preenmed  in  favor  of  a  Juatioo*a  judgmont  <m  collateral  attack,  eoe 
T.  Sparke,  117  Mc  10i|  88  Am.  St  Rep.  646b  ud 
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Si:  LouiBy  Iron  Mountain,  and  Southbbv  Rail- 
way Company  v.  Haokbtt. 

(tt  A  WW  414%  ML) 

Uiaam  avd  Bbbtaxt— Oivios&  ov  Law  as  Pbitati  WATcanuir.— Aa 
ofltoar  ctf  IIm  law  eannoi  engags  M  toeh  to  giwrd  ib«  piop«rtj  of  a  pri* 
vate  indiTidiud  or  oorporatioii,  aod  Iho  latter  eansol  mokif  liabililjr 
for  his  wrongful  aet»  whila  aeting  m  ite  night  watehmao,  on  tho  groand 
that  ho  is  snefa  offiesr. 

Masisr  Ajn>  SimTAHT— LxABiLnT  lOB  8sETA«yii  ToBn.^A  railway  oon* 
psay  is  liabU  in  damsgss'  for  aajr  wrongfal  or  nogligont  aet  of  its  night 
watchman  performed  in  tho  oonrso  of  his  smploymoal^  rssnUiag  in 
iajary  to  another,  though  ho  ezoeeds  his  anthority. 

Mastsb  avd  Sbetaht— LiABiLrrr  loa  Sbetart's  Toim.^A  railway  oom- 
paay  is  not  liaUe  for  tho  wrongfal  act  of  an  oAosr  of  tho  law  while 
seting  as  its  night  watohman,  if  the  aot  is  oommitted  ia  the  dtsoharge 
ot  or  in  aa  endeavor  to  diMhargs^  his  duty  as  sosh  sflls»,  thoogh  he 
sets  in  excess  of  his  anthority  as  sach. 

ICAsna  AHv  SiavAHT— Nonoa  ov  BsruTATioa  ov  SiavAirr.— A  mastsr 
Is  ohafged  with  knowledge  of  the  general  reputation  of  his  serraat  for 
ffsekleesnsss  and  anfltnsss  for  his  position  when  snoh  repntation  is  gen« 
srally  and  oommonly  known,  and  he  has  held  sach  position  for  a  aambsr 
of  years. 

PkAonca — Oajaonoiis  to  BviDBiroa.— When  specifio  objectiotts  srs  mads 
to  oTtdenee  sll  objeotioas  not  specified  are  waived. 

PftAonoa«-lMFBOPBa  Bnaxiroa  wrniotrr  PaaniDiaa.— Tho  admissioa  of 
improper  oTidenoe^  if  aot  prejadioial,  is  aot  reversible  error. 

Action  to  recoTer  for  personal  injury.  The  appellant  rail- 
way company  had  in  its  employi  as  night  watchman,  one 
Gallagher  for  about  nine  years,  prior  to  and  at  the  time  the 
uijary  was  inflicted.  He  had  been  appointed  a  deputy  sheriff 
io  as  to  be  authorised  to  make  arrests  in  connection  with  his 
duties  as  such  watchman.  On  the  night  io  question  Gal« 
lagher  heard  a  noise  among  the  company's  cars,  and,  proceed- 
ing to  the  point  whence  the  noise  came,  he  found  the  appellee 
standing  there,  and  asked  him  what  he  was  doing.  The  ap- 
pellee replied  that  he  had  just  attended  to  a  call  of  nature. 
Thereupon  Gallagher  ordered  the  appellee  to  come  along  with 
him.  The  appellee  replied  '^AU  right,  I  will  go,''  and  stepped 
toward  Gallagher,  when  the  latter  fired  a  pistol  at  him,  hitting 
him  in  the  neck,  and  inflicting  the  injury  complained  of. 
Both  parties  were  then  put  under  arrest.  Judgment  for  the 
appellee,  and  the  railway  company  appealed. 

The  fifth  instruction  asked  by  appellant  and  refused  by 
the  court  is  as  follows:  **5.  If  the  jury  find  from  the  evi- 
dence that  Pat  Gallagher  was   a  deputy  sheriff  duly  ap- 
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pointed;  that,  as  such,  he  waa  engaged  in  guarding  the 
property  of  defendant  railway  company  at  its  depot  in  Lit- 
tle Rock;  that  the  injury  complained  of  was  inflicted  upon 
plaintiff  by  said  Gallagher,  while  in  the  discharge  of  his 
duties  as  such  deputy  sheriff,  then  you  are  instructed  that 
the  railroad  company  cannot  be  held  liable  therefor,  even 
though  you  should  further  find  from  the  evidence  that  said 
Gallagher  overstepped  the  bounds  of  his  authority  as  such 
deputy  sheriff,  and  that  the  railway  company  was  paying,  and 
had  agreed  to  pay,  the  wages  of  said  Gallagher  aa  deputy 
sheriff." 

Dodge  and  Johnson^  for  the  appellant. 

S.  W.  WUlianu  and  Gf.  W.  Shinn^  for  the  appellee. 

•••  Hughes,  J.  We  have  endeavored  to  fully  examine  and 
consider  each  of  the  *^^  instructions  given  by  the  court  in 
this  case,  and  it  is  our  opinion  that,  taken  together,  they  cor- 
rectly state  the  law  applicable  to  this  case;  that  they  contain 
no  reversible  error. 

The  counsel  for  the  appellant  state,  in  their  brief,  in  sub- 
stance, that  they  base  the  chief  ground  of  tlieir  objection  to 
the  verdict  upon  the  court's  refusal  to  declare  the  law  as  stated 
by  them  in  instruction  numbered  five,  which  the  court  refused. 
This  instruction  is  erroneous,  in  that  it  assumes  that  a  dep- 
uty sheriff,  as  such,  might  engage  to  guard  the  property  of 
the  railroad  company.  An  officer  of  the  law  cannot  engage, 
as  such  officer,  to  guard  the  property  of  a  private  individual 
or  corporation  not  in  the  custody  of  the  law.  The  duties  of  a 
sheriff  are  prescribed  by  law.  Such  part  of  this  instruction 
as  correctly  states  the  law  is  covered  by  the  instructions  given 
by  the  court  There  was  no  error,  therefore,  in  refusing  this 
instruction. 

The  fourth  instruction  asked  for  by  the  appellant  railway 
company,  and  refused  by  the  court,  is  erroneous,  as  it  assumes 
that,  if  Gallagher  inflicted  the  injury  willfully  and  maliciously, 
the  company  is  not  liable  for  damages  resulting  from  the 
injury.  Such,  in  our  opinion,  is  not  the  law,  according  to  the 
weight  of  authority.  The  intention  with  which  Gallagher 
acted  cannot  affect  •^^  the  liability  of  the  railway  company, 
though  it  might  affect  the  amount  of  the  damages:  Cleghom 
V.  New  York  etc.  Ry.  Co.,  56  N.  Y.  47;  16  Am.  Rep.  875.  The 
question  is;  Waa  Gallagher,  at  the  time  he  fired  the  pistol  shot, 
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acting  in  the  course  of  his  employment  as  night  watchman 
for  the  railway  company?  If  he  was,  the  company  is  liable 
in  damages  for  any  wrongful  act  of  his  in  the  course  of  his 
employment,  resulting  in  injury  to  another,  though  he  ex. 
ceeded  his  authority  as  such  night  watchman.  If  the  act 
was  done  by  him  in  the  service  of  the  company,  in  the  course 
of  his  employment,  and  injury  resulted  therefrom,  the  com- 
pany is  liable  in  damages  resulting  from  the  injury,  if  the 
act  was  wrongful,  or  performed  in  such  a  negligent  manner 
that  its  negligent  performance  caused  the  injury. 

Of  course,  if  the  act  causing  the  injury  was  outside  of  the 
course  of  the  servant's  employment,  disconnected  with  the 
service  of  the  company,  then  the  company  would  not  be  liable. 
The  fact  that  Gallagher  had  been  appointed  a  deputy  sheriff, 
to  enable  him  to  make  arrests,  because  he  was  watchman  for 
the  railroad  company,  could  not  exempt  the  company  from 
liability  for  his  acts  as  such  watchman.  If  the  act  had  been 
committed  in  the  discharge  of,  or  in  the  endeavor  to  discharge, 
his  duties  as  deputy  sheriff,  though  wrongful  and  in  excess 
of  his  authority  as  deputy  sheriff,  the  railroad  company  would 
not  have  been  liable,  though  the  deputy  sheriff  and  his  prin- 
cipal, the  sheriff,  might  have  been.  But  this  case  presents 
no  such  aspect:  Ward  t.  Fbung,  42  Ark.  642;  BriU  v.  Eddy^ 
115  Mo.  596;  Cooley  on  Torts,  807;  KnUeviU  v.  EatUmR.  R. 
Co^  143  Mass.  228;  Priesier  v.  Auglej,  5  Rich.  44;  Wood  on 
Master  and  Servant,  sees.  279,  280,  '^  p.  543  et  seq.;  Chap' 
man  v.  New  York  eU.  R.  R.  Co.,  33  N.  Y.  369;  88  Am.  Dec.  892; 
Wood  on  Master  and  Servant,  803,  568,  571;  Weed  v.  Panama 
R.  R.  Co.^  17  N.  Y.  862;  72  Am.  Dec.  474;  Wood  on  Master  and 
Servant,  sec.  299;  King  v.  IllinQU  Cent.  R.  R.  Co.^  69  Miss.  245; 
2  Wood's  Railway  Law,  1206;  Green  ▼.  Omnihue  Co.,  7  Com. 
B.,  N.  S.,  290;  Qarreiun  ▼.  Duenekel^  50  Mo.  104;  11  Am.  Rep* 
405;  Naehville  eU.  R.  R.  Co.  r.  8iame$,  9  Heisk.  52;  24  Am. 

Rep.  296. 

While  we  do  not  intend  to  enter  upon  an  extended  discus- 
sion of  the  principles  stated,  we  think  that  a  careful  exam- 
ination of  the  authorities  will  sustain  fuUy  the  conclusions  we 
have  reached  as  to  the  law  of  this  case. 

It  is  true  that  there  has  been  a  difference  of  opinion  in  the 
courts  upon  the  question  whether  a  master  is  liable  at  all  for 
the  willful  and  malicious  acts  of  his  servant,  resulting  in 
injury,  under  any  circumstances  whatever,  unless  where  they 
were  in  violation  of  a  contract  of  carriage,  or  done  by  the  mas- 
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tor's  azprtM  eomtuand;  yet  the  better  reason  and  weight  of 
aathority  seem  to  be  that  where  such  acts  are  performed  about 
the  master's  business*  in  the  course  of  the  servant's  employ- 
ment,  the  serrant  and  master  are  both  h'able. 

The  principal  case  relied  upon  by  counsel  for  appellant^ 
Tokh4$Ur  Beach  Imp.  Co.  t.  Steinmeier^  72  Hd.  813,  is  not  like 
the  case  at  bar,  and  does  not  contravene  the  principles 
announced.  In  that  case  it  clearly  appeared  that  the  oflBcer 
who  did  the  injury  was  not  acting  in  the  line  of  his  employ- 
ment, but  was  seeking  only  to  enforce  the  criminal  law,  as  he 
believed;  and  as  he  was  an  officer,  though  he  had  accepted 
private  employment  from  the  company,  the  company  was  not 
liable  for  his  official  acts.  There  is  a  correct  line  of  distinc- 
tion in  these  cases,  which  the  circuit  court  seems  to  have  fol- 
lowed in  its  instructions,  leaving  the  questions  of  fact  properly 
to  the  jury.  It  was  not  for  the  court  to  tell  the  jury  that 
Gallagher,  when  he  fired  the  shot,  was  or  was  not  acting  in 
his  capacity  of  deputy  sheriff,  *^  or  that  he  was  or  was  not 
acting  in  the  course  of  his  employment  by  the  company  as 
night  watchman.  These  are  questions  of  fact  for  the  jury  to 
determine,  and  we  think  the  evidence  warranto  their  verdict. 
The  instructions  asked  on  the  part  of  Gallagher,  and  refused 
by  the  court,  we  have  not  oonsidered,  as  Gallagher  has  not 
appealed. 

The  objection  to  the  tostimony  in  regard  to  the  character 
of  Pat  Gallagher,  the  watohman,  as  to  recklessness  and  unfit- 
ness for  his  position,  was  based  solely  upon  the  ground  that 
it  was  not  shown  that  the  railway  company  ever  had  any 
knowledge  of  Gallagher's  reputation.  It  was  shown  that  he 
had  been  in  the  employment  of  the  railway  company  as  watoh- 
man about  nine  years,  and  that  his  reputotion  was  generally 
known,  a  matter  of  oommon  knowledge  in  the  county.  This 
is  sufficient  to  show  that  the  company  ought  to  have  known 
his  reputation,  and  to  charge  it  with  knowledge  of  it;  1  Whar* 
ton  on  Evidence,  sec.  48. 

Where  specific  objections  are  made  to  testimony  all  objee- 
tions  not  specified  are  waived:  EvamUm  v.  6tmn,  99  U.  S. 
665.  The  testimony  was  clearly  incompetent,  but  all  objeo- 
tions  to  ite  competency  were  waived,  other  than  the  specific 
olgection  stated:  Dunham  v.  Rackliff^  71  Me.  849;  Porter  ▼. 
Seiler,  28  Pa.  St.  424;  62  Am.  Dec.  841. 

The  testimony  of  G.  W.  Shinn  as  to  the  absence  of  Hackett 
from  the  trial,  and  the  introduction  of  the  letter  of  Hackett, 
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were  irregnlar,  bat  Hackett's  dapoflition  *^  hmd  been  taken, 
and  was  read  to  the  jury,  and  there  was  no  proof  that  Hack- 
ett  was  in  the  emplojment  of  the  defendant  company  at  the 
time  the  letter  was  written.  We  cannot  see  that  the  com* 
panyconld  haye  been  prejadiced  bj  this  testimonj  and  letters, 
and  we  think  that,  though  improper,  the  admission  of  them 
was  not  reyersible  error. 
The  jadgment  is  aflSrmed* 


Hastkr  Avn  SBKTAirr— Omosa  sv  Law.— >aa  mnm&A  wifohia  en* 
^oyed  by  tha  ownms  of  a  brewerj  to  gaud  thdr  profMrtj  panatd  a  piraon 
Acting  <m  the  premisas  in  a  diaardnfy  mMUMTy  and.  whib  ha  waa  lalraaling, 
killed  him.  It  waa  hold  that  tha  omployara  wera  not  Itablai  OoUtm  ▼•  Nem- 
bread,  S2  Iow%  09;  S9  Atn.  Rap.  257.  Aa  to  a  railroad  oompanjr'a  liability 
far  a  wroagfnl  arroat  by  ooa  of  ita  apaoial  offloora  of  a  pMnngor,  oaa  DwQgam 
w.  Bamman  tie.  R.  JL,  lMFk8t.S48;  19  Am.  81.  Rap.  S73;  aad  aoto 

MAsna  AVD  SaaTAar.— IfAana'a  LuBnirr  woa  AJOAvun  ar  SaaTAarc: 
Boo  tiM  aztendad  noto  to  #U  ▼.  CSUooya  oto.  iS|r.  C^.  60  Aol  Rap  880-884, 
■ad  tha  note  to  BvammMe  etc  S.  JL  Co,  it,  McKm,  60  Am.  Rap  108. 

MAsraa  asd  SaavAar— MAiraa's  Liabdjit  loa  SaavAar't  Tbasa.— A 
martar  ia  liabla  for  tho  torto  of  hit  oerraat  doaa  in  tha  eoarao  af  hb  employ* 
Biantk  though  doaa  withoot  hia  aathority  or  oraa  agafaiat  hJa  azproat  diiao* 
tiom:  Folea  ▼•  S^mbw,  19  Iow%  80;  87  Am.  Doa.  418^  aad  aoto  Bat  a 
amatar  ia  not  liabla  ia  axampUry  damagea  for  the  tort  of  a  oanraat  anlaoe 
aathoriaad  or  ratified!  Cfuffete.B9.Oo.  ▼.  Uted,  80  Tex.  80S;  80  Am.  8t  Rep. 
740,  aad  note.  8ee  a  thorongh  diaonoaioa  of  thia  qneetioa  ia  the  estended 
Bolea  to  the  following  eaeee:  BaM  w.  SMpmam,  S2  Am.  St.  Rep  012;  Kemeeu 
at^ete.  B.  B.  Co.  r.  KeU^,  00  Am.  Rap  001;  Hqfi»am  ▼•  Jfew  Tor^  etc. 
R.  B.  Cok^  41  Am.  Rep  UOi  C^dcage  etc.  B.  B.Oa.r.  Flmmm^  4S  Am.  Rep 
38;  Wan  r.  Bantaria  ete.  Oamd  Cb.,  80  Am.  Daa.  102|  aad  VmimhiM  t. 
BkhKomd  TumpOt  Obw,  01  Aak  Doa.  818. 
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OoaannrnoHAL  Law.— OoNanroTioaALiTT  or  LionLATira  Aon  it  to  be 
determined  eolely  by  reference  to  the  limito  impoeed  by  the  oonatitofcion. 
The  eole  qnettion  for  the  oonrto  to  decide  ie  one  of  power,  not  of  ezpe* 
dienoy,  jnetice,  or  wisdom,  and  they  shoold  resolve  all  donbte  in  favor 
of  the  oonatitationality  of  tha  etotatea,  or,  if  eaiceptible  of  two  constrno- 
tiona,  one  of  whioh  la  valid  aad  tha  other  invalid,  they  should  give  to 
them  the  former,  on  tha  presamption  that  tha  legiolatare  did  not  intend 
to  exceed  its  power. 

OoairmTXOHAL  Law— GoNTaoL  ov  Right  to  CoaraAOT. — The  legislature 
oan  control  to  some  ezten'^  the  right  to  contract  in  laferenoe  to  prop- 
erly olothed  with  a  publio  iaterest,  whera  ased  ia  a  aiaanar  to  make  it 
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•I  pnblto  Miiaeqneao«»  and  afltot  ths  eommmiity  at  laxga.  It  oan  fix 
tha  maximnm  of  chargaa  for  the  atormga  of  grata  in  piiblia  warehonaav 
and  for  the  oarriaga  of  freight  and  paaaengan  by  cazrian^  and  for  aerr* 
ieaa  randarad,  aooommodattcMia  fnmiahad,  and  artioUa  aold  by  partiaa 
parsaing  oartain  aTooationa. 

OoHtTTTOTioif  AL  Law— GoMTBOL  ov  RiOBT  TO  OoRTEAor.->The  logislatara 
aan  deny  the  right  to  eontrmot  to  thoaa  who  are  incapable  of  binding 
themaeWea  thereby^  or  it  may  prohibit  the  making  of  oontracta  when  it 
beoomea  necessary  to  protect  the  righta  of  othen. 

ComriTUTioirAL  Law^Comtrol  ov  Riqbt  to  CoMTSAor.*-The  power  of 
the  legialatnre  to  control  and  limit  the  right  to  contract  is  always  baaed 
on  acme  ooodition,  and  not  on  the  abaolate  right  to  control,  and  anch 
right  cannot  be  limited  by  arbitrary  legislation  resting  on  no  reason 
upon  which  it  can  be  defended.  Such  power  cannot  ezistt  aa  it  ia  anb- 
▼eraive  of  the  right  to  enjoy  and  defend  liberty,  to  acquire  and  poaseaa 
property,  and  to  pnrsae  happineaa. 

OovflTiTOTiONAL  Law — CONTROL  OF  RioBT  TO  CoNTRAor.— When  the  anb- 
Ject  of  contract  is  pnrely  and  ezdosively  private,  nnaffected  by  any 
public  interest  or  doty  to  person,  society,  cr  government,  and  the  par* 
tiea  are  capable  of  contracting,  there  ia  no  oondition  existing  npon  which 
the  legislature  can  interfere  for  the  purpcee  of  pn^ibiting  the  contract 
or  controlling  the  terms  thereof. 

OoMSTiTunoKAL  Law  >-CoMTaoL  OV  RiOBT  TO  OoHTEAOT. — ^Thc  legislature 
cannot  restrain  the  right  of  indiTiduals  to  contract  by  making  it  unlaw- 
ful  for  them  to  agree  with  each  other  that  wagea  shall  be  paid  nt  any 
apecified  time  subsequent  to  the  day  on  which  they  are  earned,  or  that 
the  price  of  property  aold  shall  be  paid  on  a  day  anbaequent  to  the  aale. 
This  rule  does  not  iJwaya  apply  to  corporations. 

OovsTiTUTiovAi.  Law~Cobporatio2V8— LiMiTATiOK  OV  PowxBfl.— Corpom- 
ttons  possess  only  those  powers  or  properties  which  the  chartera  of  their 
creation  confer  upon  them,  either  ezpreasly  or  as  incidental  to  their 
existence,  and  theae  may  be  modified  or  extinguiahed  by  the  legialatnra 
by  amendment  or  repeal  of  their  charters. 

OoMSTITUnONAL  LaW  —  COBVOHATIOKB  —  AXKHDMSIIT  OV  ChARTKR  —  OOH- 

TROL  OV  RioBT  TO  CoRTBAOT. — ^Thc  legislature  under  a  reaerred  power 
to  amend  the  charters  of  corporationa  cannot  take  from  them  the  right 
to  contract;  it  can  regulate  that  right  when  the  public  intereat  demanda 
it»  but  not  to  auch  an  extent  as  to  render  it  ineffectual  or  subetantially 
impair  the  object  of  the  corporation. 

OORSTITUnONAL  LaW — CORPORATIOKS  — AMBBDMXXT  OV  CRASraRB. — Whcsi- 

CTer  the  charters  of  railroad  companies  become  obstacles  in  the  way  ol 
the  legislature  to  regulate  the  roads  ao  aa  to  make  them  subeervo  tiM 
public  interest,  to  the  fullest  extent  practicable,  their  chartera  are,  in 
that  respect,  injurious  to  the  citixens  of  the  state,  and  can  be  amended 
under  a  reaerved  power,  aa  to  defects^  in  such  manner  aa  is  just  to  the 
corporatonk 

OOMSTITUTIOirAL  LaW— GORPORATZONS—AxXirDMBHT   OV    ChARTBB8~G0B- 

TBOL  OV  Wagb  OoNTRAcrs.— The  legislature  cannot,  under  reeerred 
power  by  way  of  amendment  of  charters,  fix  or  limit  the  compensation 
of  employees  of  railroad  companies,  but  it  may  require  them  to  pay  for 
the  labor  of  such  amployaca  whan  the  labor  ia  fully  parformad  at  ihm 
and  of  their  employmanti 
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OoMwi'UTiowAL  Law— CoimoL  ow  Bioh*  io  Oostbaot  ia  fo  Waoh. 
A  ilatiite  requiring  corporations  and  pertons  angagad  in  oparating  and 
aonatrueting  railroada  and  railroad  bridges,  and  oootraofeora  and  anb- 
eoniractors  engaged  in  tlio  oonatraction  of  any  such  road  or  bridge,  to 
pay  their  employees  on  the  day  of  disoharge,  the  unpaid  wages  then 
earned  by  them  at  the  contract  rate»  without  abatement  or  redoo- 
tion,  and,  if  not  so  paid,  then,  as  a  penalty,  snch  wages  to  oontioae  at 
the  same  rate  nnttl  paid,  is  void  as  to  natural  persons,  as  an  invasion  of 
the  right  to  acquire,  pOMCis,  and  protect  property,  but  ii  valid  as  to  cor- 
porationi^  under  reeerved  power  to  alter,  revoke,  or  annul  their  charters. 
The  words  "  without  abatement  or  dednctton*  mean  without  discount 
for  paying  in  advance  of  the  time  fixed  by  the  contract,  and  do  not 
prevent  a  corporation  from  offiietting  the  damages  sostoined  by  the 
employee's  failure  to  perform  his  contract.  Snch  statute  is  not  special 
legislation,  as  it  is  general  and  uniform  in  opsration  on  all  persons  within 
the  dass  to  which  it  applies. 

JuBiSDicnoN — JosTics  ov  PxAOi.~A  statato  providing  that  if  the  wagee 
of  a  discharged  employee  are  not  paid  him  on  the  day  of  his  discharge, 
then,  as  a  penalty  for  nonpayment,  such  wages  shall  continue  at  the 
same  rate  until  paid,  means  that  the  additional  sum  shall  accrue  as 
compensation  for  delay,  and  punishment  in  exemplary  damagee  for  fail- 
ure to  pay,  and  gives  a  justioe  of  the  peaoe  jurisdiction  of  an  action  to 
recover  the  amount  due  under  the  stetnte  to  a  discharged  employee. 

ManhaU  and  Coffman^  for  the  appellant. 

Dodge  and  Johnson^  for  the  appellee. 

^^*  Battlx,  J.  The  St.  Louis,  Iron  Monntaiii,  and  South- 
em  Railway  Company  is  a  corporation  duly  organized  accord- 
ing to  the  laws  of  Arkansas,  and  is  engaged  in  operating  a 
railroad  in  this  state.  S.  P.  Leep  was  employed  to  work  for 
it  at  the  rate  of  thirty-five  dollars  per  month  of  thirty  days^ 
and  labored  nnder  his  contract  until  the  9th  of  September, 
1890,  when  he  was  discharged.  On  the  same  day  he 
demanded  of  the  company  his  unpaid  wages  that  were  then 
due,  amounting  at  the  contract  rate  to  the  sum  of  twenty* 
aeyen  dollars  and  ninety  cents.  The  company  failed  to  pay 
then,  but  promised  that  it  would  on  the  18th  of  September, 
1890.  Leep  refused  to  wait  until  the  day  of  the  promised 
payment,  and  brought  suit  before  a  justice  of  the  peace  for 
the  amount  due  to  him,  the  twenty-seven  dollars  and  ninety 
cents,  and  also  for  a  penalty  for  the  nonpayment  of  the  same 
on  the  day  he  was  discharged,  at  the  contract  rate  from  the 
time  of  such  discharge  to  the  day  of  bringing  the  suit.  He 
recovered  a  judgment  for  thirty-six  dollars  and  sixty-one  cents 
mod  costs.  The  defendant  then  appealed  to  the  Pulaski  circuit 
ooort.  He  recovered  judgment  in  that  court  against  the 
defendant  for  twenty-seven  dollars  and  ninety  cento  and  costs, 
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but  no  penalty  or  damages;  and,  iafllng  to  reooTer  the  penalty, 
he  appealed  to  this  oonrt 

He  baeee  his  claim  to  a  penalty  or  damages  npon  the  aet 
of  the  general  assembly,  which  is  in  the  following  words: 

^^'  *^  Sbction  1.  Whenever  any  railroad  oompany,  or  any 
company,  corporation,  or  person  engaged  in  the  business  d 
operating  or  constructing  any  railroad  or  railroad  bridge,  or 
any  contractor  or  subcontractor  engaged  in  the  construction 
of  any  such  road  or  bridge,  shall  discharge,  with  or  without 
cause,  or  refuse  to  further  employ  any  servant  or  employee 
thereof,  the  unpaid  wages  of  any  such  servant  or  employee, 
then  earned  at  the  contract  rate,  without  abatement  or  deduc- 
tion, shall  be  and  become  due  and  payable  on  the  day  of  such 
discharge  or  refusal  to  longer  employ;  and  if  the  same  be  not 
paid  on  such  day,  then,  as  a  penalty  for  such  nonpayment, 
the  wages  of  such  servant  or  employee  shall  continue  al  the 
same  rate  until  paid;  provided,  such  wages  shall  not  continue 
more  than  sixty  days,  unless  an  action  therefor  shall  be  com- 
menced within  that  time, 

*'  8bc.  2.  That  no  such  servant  or  employee  who  eecretes 
or  absents  himself  to  avoid  payment  to  him,  or  refuses  to 
receive  the  same  when  fully  tendered,  shall  be  entitled  to  any 
benefit  under  this  act  for  such  time  as  he  so  avoids  payment. 

*^  Sxo.  8.  That  any  such  servant  or  employee  whoee  em- 
ployment is  for  a  definite  period  of  time,  and  who  is  di^ 
charged  without  cause  before  the  expiration  of  such  time, 
may,  in  addition  to  the  penalties  prescribed  by  this  act,  have 
an  action  against  any  such  employer  for  any  damages  he 
may  have  sustained  by  reason  of  such  wrongful  discharge, 
and  such  action  may  be  joined  with  an  aotioo  for  unpaid 
wages  and  penalty":  Acts  1889,  c.  61. 

This  act  applies  to  corporations,  companies,  and  persons 
engaged  in  the  business  of  operating  or  constructing  railroads 
or  railroad  bridges,  and  to  contractors  and  subcontractors 
engaged  in  the  construction  of  any  such  road  or  bridge,  and 
requires  them  to  pay  their  ^^^  employees,  on  the  day  of  dis* 
charge  or  of  the  refusal  to  further  employ  them,  the  unpaid 
wages  then  earned  by  them  at  the  contract  rate,  without 
abatement  or  deduction.  The  object  of  the  act  is  to  make  it 
unlawful  for  such  companies,  corporations,  persons,  contract- 
ors, or  subcontractors  to  contract  to  pay  the  wages  of  those 
employed  by  them  in  the  operating  of  railroads  or  in  the  con- 
struction of  such  roads  or  bridges  at  any  time  subsequent  to 
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the  day  on  which  the  employees  may  be  discharged,  or  on 
which  such  employer  may  refuse  to  longer  employ  them.  In 
other  words,  it  declares  the  wages  shall  be  paid  on  such  day, 
notwithstanding  they  may  not  be  dae  according  to  the  con* 
tract  until  a  day  subsequent  In  this  respect  the  act  attempts 
to  limit  the  right  to  contract.    Is  it  constitutional? 

The  constitutionality  of  a  legislative  act  is  to  be  determined 
solely  by  reference  to  those  limitations  which  the  constitution 
imposes.  No  court  ought  to  "  declare  a  statute  unconstitu- 
tional and  void/'  says  Judge  Cooley,  **  solely  on  the  ground 
of  unjust  and  oppressive  proTisions,  or  because  it  is  supposed 
to  Tiolate  the  natural,  social,  or  political  rights  of  the  citizen, 
unless  it  can  be  shown  such  injustice  is  prohibited,  or  such 
rights  are  guaranteed  or  protected  by  the  constitution.''  The 
judiciary  and  the  legislature  are  co-ordinate  departments  of 
the  government,  neither  of  which  has  a  right  to  invade  the 
province  of  the  other.  In  determining  the  validity  of  a  stat- 
ute the  sole  question  for  the  courts  to  decide  is  one  of  power, 
not  of  expediency,  justice,  or  wisdom.  In  deciding  such 
questions  they  should,  in  the  spirit  of  the  comity  and  good- 
will that  should  prevail  between  the  different  departments 
of  the  government,  resolve  all  doubts  in  favor  of  the  consti- 
tutionality of  the  acts  of  the  legislature;  and  if  any  act  be 
reasonably  susceptible  of  two  constructions,  one  of  which 
would  render  it  unconstitutional  and  the  other  valid,  should 
Ai*  give  to  it  the  latter,  on  the  presumption  that  the  legisla- 
ture did  not  intend  to  exceed  its  power:  Cooley  on  Constitu- 
tional LimiUtions,  6th  ed.,  157,  200,  208,  208;  Sinking  Fund 
€096$,  99  U.  8.  700,  718;  Munn  v.  lUinois,  94  U.  8. 118;  Powett 
▼.  Cimmmmalih,  114  Pa.  St.  292;  60  Am.  Bep.  860;  Miuouri 
Pac.  Ry.  Co.  v.  Hume$,  115  U.  8.  520. 

According  to  the  foregoing  test,  is  the  act  under  consider- 
ation constitutional?  Section  8  of  article  2  of  the  constitution 
of  this  state  declares:  *'Ali  men  are  created  equally  free  and 
independent,  and  have  certain  inherent  and  inalienable  rights; 
amongst  which  are  those  of  enjoying  and  defending  life  and 
liberty,  of  acquiring,  possessing,  and  protecting  property  and 
reputation,  and  of  pursuing  their  own  happiness.  To  secure 
these  rights  governments  are  instituted  among  men,  deriving 
their  just  powers  from  the  consent  of  the  governed."  Section 
8  of  the  same  article  ordains  that  no  person  shall  "be  deprived 
of  life,  liberty,  or  property,  without  due  process  of  law."  Sec- 
tion 1  of  the  fourteenth  amendment  to  the  constitution  of  the 
4K.  sa  axF.,  Vol.  ZLL— S 
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United  StotM  provides:  ''No  etate  shall  make  or  enforce  may 
law  whioli  shall  abridge  the  privileges  or  immunities  of  citi- 
sens  of  the  United  States;  nor  shall  any  state  deprive  any 
person  of  Ub^  liberty,  or  property,  without  dae  process  of  law, 
nor  deny  to  any  person  wiihin  its  jurisdiotion  the  eqoal  pro- 
tection of  the  laws." 

The  right  to  acqaire  and  possess  property  necessarily  in- 
clades  the  right  to  contract;  for  it  is  the  principal  mode  of 
acquisition,  and  is  the  only  way  by  which  a  person  can  rightly 
acquire  property  by  his  own  exertion.  Of  all  the  "  rights  of 
persons''  it  is  the  most  essential  to  human  happiness. 

But  the  right  to  contract  is  not  unlimited.  The  conflicting 
interests  of  individuals  make  this  impossible.  Bights  in  oon- 
flict  with  each  other  cannot  be  unlimited.  Duties  to  persons, 
to  society,  the  public  and  the  government  ^*  are  imposed 
on  every  individual.  Every  man,  when  he  enters  into  soci- 
ety,  undertakes  to  perform  these  duties;  and  necessarily  sur- 
renders some  rights  or  privileges  on  account  of  bis  relation  to 
others.  His  right  to  contract  becomes  subject  to  these  duties; 
among  which  is  the  duty  to  so  conduct  himself  and  use  his 
own  property  as  to  not  unnecessarily  injure  another.  He  sub- 
mits himself  to  such  restraints  and  burdens  as  may  conduce 
to  the  general  comfort,  health,  and  prosperity  of  the  state.  To 
conserve  and  enforce  these  rights  and  duties  the  government 
can  impose  such  restrictions  upon  his  actions  as  may  be 
appropriate  for  that  purpose.  **This  power  inheres  in  every 
sovereignty,  and  is  essential  to  the  maintenance  of  public 
order  and  the  preservation  of  mutual  rights  from  the  disturb- 
ing conflicts  which  would  arise  in  the  absence  of  any  con- 
trolling, regulating  authority." 

The  legislature  can  control,  to  some  extent,  the  right  to 
contract  in  reference  to  property  *'  clothed  with  a  public  inter- 
est, when  used  in  a  manner  to  make  it  of  public  consequence, 
and  aflect  the  community  at  large."  ^*  "By  devoting  his  prop- 
erty to  a  use  in  which  the  public  has  an  interest,  the  owner, 
in  efifect,  grants  to  the  public  an  interest  in  that  use,  and  sub- 
jects himself  to  the  control  of  the  legislature  for  the  common 
good,  to  the  extent  of  the  interest  he  has  thus  created."  Upon 
this  principle  the  legislature  can  fix  the  maximum  of  charges 
for  the  storage  of  grain  in  public  warehouses,  and  for  carriage 
of  freight  and  passengers  by  common  carriers.  From  the 
same  source  comes  the  power  to  regulate  millers,  bakers 
hackmen,  ferries,  wharfingers,  innkeepers,  and  the  like;  **  and 
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in  00  doing  to  fix  the  maximnm  of  charge  to  be  made  for  eerv- 
ices  reoderedy  accommodations  famished,  and  articles  sold'': 
Munn  V.  lUinoii,  94  U.  8.  118;  Budd  r.  New  York,  148  U.  B« 
517;  Daw  t.  Beidaman,  125  U.  8. 880;  49  Ark.  825;  MobUe  r. 
YtdUe,  ^v  8  Ala.,  N.  8.,  140;  86  Am.  Dec.  441.  Upon  the 
same  principle,  it  was  held  in  Spring  Valley  WaUr  Work$  ▼. 
SehoiiUr,  110  U.  8.  347,  ''that  it  is  within  the  power  of  the 
goremment  to  regulate  the  price  at  which  water  shall  be  sold 
by  one  who  enjoys  a  yirtnal  monopoly  of  the  sale.'' 

It  has  been  held  by  the  courts  that  the  legislature  can 
regulate  or  prohibit  the  sale  or  manufacture  of  oleomargarine,, 
for  the  purpose  of  protecting  the  public  against  fraud:  Powell 
▼.  Comnumwealth,  114  Pa.  St  265;  60  Am.  Rep.  860;  Powell 
▼.  Pennsylvania,  127  U.  8.  678;  State  ▼.  Addington^  12  Mo. 
App.  214;  77  Bfo.  110.  Common  carriers  and  telegraph  com- 
panies cannot  lawfully  stipulate  for  exemption  from  respon- 
Bibility  for  the  negligence  of  themselves  or  their  servants: 
8t,  Louit  etc.  Ry,  Co.  t.  Lesser^  46  Ark.  286;  Liverpool  ete. 
Steam  Co.  r.  Phoenix  Ins.  Co.,  129  U.  8.  897;  Weetem  Union 
TeL  Co.  r.  Shorty  53  Ark.  434.  No  one  can  bind  himself  by 
an  agreement  not  to  engage  in  any  particular  business  at  any 
time  or  place:  Taylor  r.  Saurman,  110  Pa.  8t.  &  8uch  con- 
tracts are  void,  because  they  are  injurious  to  the  public,  con- 
trary to  public  policy. 

An  act  which  made  it  unlawful  for  any  person  to  transport 
or  move,  after  sunset  and  before  sunrise  of  the  succeeding  day, 
within  certain  counties,  any  cotton  in  the  seed,  but  permitted 
the  owner  or  producer  to  remove  it  from  the  field  to  his  gin- 
house,  or  other  place  of  storage,  was  held  by  the  supreme 
ooort  of  Alabama  to  be  constitutional.  The  court  held  that 
^  its  object  was  to  regulate  traflSc  in  the  staple  agricultural 
product  of  the  state,  so  as  to  prevent  a  prevalent  evil,  which, 
in  the  opinion  of  the  law-making  power,  may  have  done  much 
to  demoralize  agricultural  labor  and  destroy  the  legitimate 
profits  of  agricultural  pursuits,  to  the  public  detriment,  at 
least  within  the  specified  territory:  Davis  t.  StaiSt  68  Ala.  58; 
44  Am.  Rep.  128;  Mangan  v.  SiaU,  76  Ala.  60.  Similar 
statutes  have  been  held  to  be  constitutional  by  other  ^^*  courts: 
StaU  r.  Moore,  104  N.  C.  714;  17  Am.  8t!  Rep.  696;  Bnichertf 
etc.  Co.  V.  Crescent  etc.  Co.^  Ill  U.  8.  746;  Botton  Beer  Co.  v. 
MassaehusetU,  97  U.  8.  25;  Herdiey.  Roeseler,  109  N.  Y.  127; 
BreehbiU  y.  Randall,  102  Ind.  528;  52  Am.  Rep.  695. 

There  oan  be  no  violation  of  the  constitution  in  the  denial 
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of  tlia  right  to  contract  to  those  who  are  incapable  of  binding 
themseWee  thereby.  The  term  "contract"  implies  ^tha 
existence  of  a  physical  and  moral  power  of  assenting,  as  well 
as  a  deliberate  and  free  exercise  of  such  power.  The  absence 
of  any  of  these  capacities  in  either  of  the  parties  to  a  contract 
renders  the  person  laboring  nnder  it  incapable  of  binding 
himself  thereby."  Hence  restrictions  were  thrown  aronnd 
the  exercise  of  this  right  by  seamen.  They  sustained  to  the 
master  of  a  ship  a  servile  relation.  At  common  law  they 
owed  to  him  obedience  and  respect;  and  in  case  of  dia- 
obedience  or  disorderly  conduct  the  master  could  punish 
them,  because  discipline  is  necessary,  and  "  without  it  the 
ship  would  always  be  in  great  peril,  and  no  voysge  could  be 
successfully  conducted."  The  authority  of  the  master  over 
them  was  like  unto  that  of  a  parent  over  his  child,  or  of  a 
master  over  his  apprentice.  This  employment,  and  the 
usages  and  customs  regulating  it,  constituted  them  a  servile 
class,  as  helpless  and  dependent  in  many  respects  as  that  of 
an  infant,  and  demanded  the  protection  accorded  to  them. 

The  legislature  has  the  power  to  prohibit  the  making  of 
contracts  when  it  becomes  necessary  to  protect  the  rights  of 
others.  As,  for  example,  it  can  provide  by  statute,  as  it  did 
in  Pennsylvania,  that  when  the  debtor  and  creditor,  and  a 
person  or  corporation  owing  money  to  the  debtor,  are  residents 
of  the  state,  it  shall  be  unlawful  for  any  eitisen  to  Bend  out 
of  the  state,  by  assignment  or  otherwise,  for  or  without  yalue, 
any  claim  against  such  debtor,  with  the  intent  to  deprive  him 
of  his  exemptions  from  execution  by  having  collections  oat 
^^*  of  such  money  made  in  the  courts  of  another  state;  and 
that  the  assignor,  in  such  a  case,  shall  be  liable  in  an  action 
of  debt  to  the  person  from  whom  any  such  claim  shall  have 
been  collected,  by  attachment  or  otherwise,  outside  of  the 
courts  of  the  state  of  his  residence,  for  the  full  amount  col- 
lected: Sweeny  v.  Hunter^  146  Pa.  St.  868. 

Another  illustration  of  the  power  of  the  legislature  to  re* 
strict  the  right  to  contract,  when  it  becomes  necessary  to  pro- 
tect others,  is  furnished  by  the  statutes  of  this  state.  It  is 
the  duty  of  every  husband  to  take  care  of,  support,  aAd  pro- 
tect his  wife  and  children,  and  provide  them  with  a  home. 
To  aid  him  in  the  discharge  of  this  duty,  the  constitution  of 
this  state  declares  '*  that  the  homestead  of  any  resident  of 
this  state,  who  is  married  or  the  head  of  a  family,  shall  not," 
except  in  certain  specified  cases,  '*  be  subject  to  the  lien  of 
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any  jndgment  or  decree  of  any  coiirty  or  to  sale  under  ezeou- 
tion  or  other  process  thereon.^  The  obvious  intent  of  this 
proviaion  waa  to  secure  to  everj  resident*  who  is  married  or 
the  head  of  a  family,  a  home,  which  he  may  improye  and 
make  comfortable,  where  his  wife  and  children  *^may  be 
sheltered,  and  live  beyond  the  reach  of  misfortunes  which 
cTcn  the  most  prudent  and  sagacious  cannot  always  avoid.'' 
For  the  purpose  of  protecting  the  wife  in  the  enjoyment  of 
thia  right  the  statutes  of  this  state  provide  *'  that  no  convey- 
ance, mortgage,  or  other  instrument  affecting  the  homestead 
of  any  married  man  shall  be  of  any  validity,  •  •  •  •  unless 
his  wife  joins  in  the  execution  of  such  instrument  and  ao* 
knowledges  the  same.'' 

Other  instances  of  statutory  regulations  of  the  right  to 
contract  may  be  found  in  the  statutes  of  many  states  pro- 
hibiting the  taking  of  usury.  They  rest  upon  a  traditional 
policy  antedating  constitutions.  They  *'  proceed/'  says  Mr. 
Justice  Scholfield,  in  Frarer  v.  People,  *»•  141  111.  171,  **  upon 
the  theory  that  the  lender  and  borrower  of  money  do  not 
occupy  towards  each  other  the  same  relations  of  equality  that 
parties  do  in  contracting  with  each  other  in  regard  to  the 
loan  or  sale  of  other  kinds  of  property,  and  that  the  bor- 
rower's necessities  deprive  him  of  freedom  in  contracting, 
and  place  him  at  the  mercy  of  the  lender."  Lord  Chief  Jus- 
tice Best,  in  1825,  in  delivering  the  unanimous  opinion  of 
the  twelve  judges  in  the  house  of  lords  upon  a  question  sub- 
mitted to  them  under  the  English  usury  laws,  said:  ''The 
supposed  policy  of  the  usury  laws  in  modern  times  is  to  prch 
tect  necessity  against  avarice,  to  fix  such  a  rate  of  interest  aa 
will  enable  industry  to  employ  with  advantage  a  borrowed 
capital,  and  thereby  to  promote  labor  and  increase  national 
wealth,  and  to  enable  the  state  to  borrow  on  better  terms  than 
could  be  made  if  speculators  could  meet  the  minister  in  the 
money  market  on  equal  terms":  Hou9e  of  LordZj  8  Bing.  198. 
So  at  last  they  can  be  based  on  the  right  of  the  legislature 
to  protect  the  public  welfare. 

Tbe  statutes  of  fraud  are  sometimes  referred  to  for  the 
purpose  of  showing  the  power  of  the  legislature  to  control 
the  right  to  contract  The  object  of  these  statutes  was  to 
prevent  fraud  and  perjuries.  For  this  purpose  some  of  them 
provide  that  certain  contracts  shall  be  in  writing,  in  order  to 
prevent  controversies,  litigation^  and  false  swearing  as  to  the 
terms  of  the  contract    Others  declare  that  oertnin  ^eedsi 
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oonyejanoety  and  transaciioos  shall  be  Toid,  because  thej 
defraud  or  tend  to  defraud  innocent  persons.  Thej  are  based 
on  the  maxim,  Sie  uUre  tuo  ut  alienum  fum  Imdas.  None  of 
them  limit  the  right  to  contract,  but  regulate  the  exercise  of 
it:  Mansfield's  Digest,  sees.  8871-8384.  Thej  clearlj  come 
within  the  power  of  the  legislature  to  protect  the  rights  of 
persons,  prevent  wrongs,  and  enforce  honestj  and  fair  deal, 
ing  in  the  transactions  <rf  indiriduals. 

^'  We  have  thus  tai  spoken  of  the  limitations  that  eaii 
be  imposed  on  the  right  to  contract.  We  have  seen  that  the 
power  of  the  legislature  to  do  so  is  based  in  erery  case  on 
some  condition,  and  not  on  the  absolute  right  to  controL  We 
think  it  isobrious  that  the  right  to  contract  cannot  be  limited 
by  arbitrary  legislation  which  rests  on  no  reason  upon  which 
it  can  be  defended;  for,  if  it  could,  the  right  would  cease  to 
exist,  and  become  a  license  revocable  at  Uie  will  of  the  legis* 
lature,  and  the  government  would  become  a  despotism  in 
theory,  if  not  in  fact  Such  a  power  cannot  exist,  for,  if  it 
could,  it  would  be  subversive  of  the  right  to  enjoy  and  defend 
liberty,  to  acquire  and  possess  property,  and  to  pursue  happi- 
ness, declared  to  be  inalienable  by  tiie  constitution  of  this 
state. 

When  the  subject  of  contract  is  purely  and  exclusively 
private,  unaffected  by  any  public  interest  at  duty  to  person, 
to  society,  or  government,  and  the  parties  are  capable  of  con- 
tracting, there  is  no  condition  existing  upon  which  the  legis- 
lature can  interfere  for  the  purpose  of  prohibiting  the  contract, 
or  controlling  the  terms  thereof.  In  State  v.  Ooodwillj  88 
W.  Va.  179,  26  Am.  St  Rep.  868,  the  supreme  court  consid- 
ered the  constitutionality  of  a  statute  of  West  Virginia,  which 
declared  ''  that  it  shall  not  be  lawful  for  any  person,  firm, 
company,  corporatioUi  or  association  engaged  in  mining  coal, 
ore,  or  other  minerals,  or  mining  and  manufacturing  them,  or 
either  of  them,  or  manufacturing  iron  or  steel,  or  both,  or  any 
other  kind  of  manufacturing,  ....  to  issue  for  the  payment 
of  labor  any  order  or  other  paper  whatsoever  unless  the  same 
purports  to  be  redeemable  for  its  face  value  in  lawful  money 
of  the  United  States,  bearing  interest  at  a  legal  rate,  made 
payable  to  employee  or  bearer,  and  redeemable  within  a  period 
of  thirty  days  by  the  person,  firm,  company,  corporation,  or 
association  giving,  making,  or  issuing  the  same."  The  court 
held  that  the  statute  ^**  was  unconstitutional  and  void,  and 
said:  *'  The  property  which  every  man  has  in  his  own  labor^ 
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as  it  is  the  original  foundation  of  all  otber  propeiij,  so  it  la 
the  moei  sacred  and  inyiolable.  The  patrimony  of  tfas  poor 
man  lies  in  the  strength  and  dexterity  of  his  own  bands;  and 
to  hinder  him  from  employing  these  in  what  manner  be  may 
think  proper,  without  injury  to  bis  neighbor,  is  a  plain  violation 
of  this  most  sacred  property.  It  is  equally  an  encroachmenti 
both  upon  the  just  liberty  and  rights  of  the  workman  and  his 
employer,  or  those  who  might  be  disposed  to  employ  him,  for 
the  legislature  to  interfere  with  the  freedom  of  contract  be- 
tween them,  as  such  interference  binders  the  one  from  work- 
ing at  what  be  thinks  proper,  and  at  the  same  time  prcTonta 
the  other  frem  employing  whom  be  chooses.  A  person  living 
under  the  protection  of  this  government  has  the  right  to  adopt 
and  follow  any  lawful  industrial  pursuit,  not  injurious  to  the 
community,  which  he  may  see  fit;  and,  as  incident  to  this,  is 
the  right  to  labor  or  employ  labor,  make  contracts  in  respect 
thereto  upon  such  terms  as  may  be  agreed  upon  by  ihe  parties, 
to  enforce  all  lawful  contracts,  to  sue  and  give  evidence,  and 
to  inherit,  purchase,  lease,  sell,  or  convey  property  of  any 
kind.  The  enjoyment  or  deprivation  of  these  rights  and 
privileges  constitutes  the  essential  distinction  between  free- 
dom and  slavery;  between  liberty  and  oppression.** 

A  Missouri  statute  made  it  unlawful  ^*  for  any  corporation, 
person,  or  firm  engaged  in  manufacturing  or  mining  to  issue 
for  the  payment  of  wages,  any  order,  check,  or  other  token  of 
indebtedness,  payable  otherwise  than  in  lawful  money,  unless 
the  same  is  negotiable  and  redeemable  at  its  face  value,  in 
cash,  or  in  goods,  at  the  option  of  the  holder,  at  the  store  or 
other  place  of  business  of  the  corporation,  person,  or  firm"; 
and  provided  that  the  order,  check,  memorandum,  or  other 
evidence  of  indebtedness  so  issued  should,  upon  presentation 
and  ^^  demand,  within  thirty  days  from  date  or  delivery 
thereof,  be  redeemed  by  the  person  or  corporation  issuing  the 
same,  in  goods,  at  the  current  cash  market  price  for  like 
goods,  or  lawful  money,  as  may  be  demanded  by  the  holder. 
In  State  v.  Loamiij  116  Mo.  807,  the  supreme  court  of 
Missouri  (Barclay,  J.,  dissenting)  held  this  statute  uncon- 
stitutional. Similar  statutes  were  held  unconstitutional  in 
Godeharles  v.  Wigeman^  118  Pa.  Bt  481;  StaU  v.  Fire  Cruk 
Coal  A  Coke  Co.,  88  W.  Va.  188;  25  Am.  St.  Bep.  891;  Ram- 
9ey  V.  PeopU^  142  HI.  880,  and  BraceviUe  Coal  Co.  v.  People, 
147  HI.  66;  87  Am.  St  Bep.  206. 

In  Commonwealth  v.  Pony,  156  Mass.  IIT,  81  Am.  St.  Bep. 
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688,  the  statata  nnder  ooniideration  provided  thai  **  no  em- 
ployer shall  impose  a  fine  nponi  or  withhold  the  wages,  or  any 
part  of  the  wages,  of  an  employee  engaged  at  weaving  for 
imperfections  that  may  arise  during  the  process  of  weaving." 
The  court  held  that  the  statute  was  unconstitutional,  and  in 
doing  so  said:  *' Article  1  of  the  declaration  of  rights  of  the 
constitution  of  Massachusetts  enumerates,  among  the  natural 
inalienable  rights  of  men,  the  right  of  acquiring,  possessing, 

and  protecting  property The  right  to  acquire,  possess, 

and  protect  property  includes  the  right  to  make  reasonable 
contracts,  which  shall  be  under  the  protection  of  the  law. 
The  manufacture  of  cloth  is  an  important  industry,  essential 
to  the  welfare  of  the  community.  There  is  no  reason  whj 
men  should  not  be  permitted  to  engage  in  it  Indeed,  the 
statute  before  us  recognises  it  as  a  legitimate  business  into 
which  anybody  may  freely  enter.  The  right  to  employ 
weavers  and  to  make  proper  contracts  with  them  is  therefore 
protected  by  our  constitution,  and  a  statute  which  forbids  the 
making  of  such  contracts,  or  attempts  to  nullify  them,  or 
impair  the  obligation  of  them,  violates  fundamental  princi- 
pies  of  right  which  are  expressly  recognised  in  our  constitu- 
tion. If  the  statute  is  held  to  permit  a  manufacturer  to 
hire  weavers,  and  ^*^  agree  to  pay  them  a  certain  price  per 
yard  for  weaving  cloth  with  proper  skill  and  care,  it  ren- 
ders the  contract  of  no  efiect  when  it  requires  him,  under  a 
penalty,  to  pay  the  contract  price  if  the  employee  does  his 
work  negligently,  and  fails  to  perform  his  contract,  for  it  is 
an  essential  element  of  such  a  contract  that  full  payment  is 
to  be  made  only  when  the  contract  is  performed.  If  it  be 
held  to  forbid  the  making  of  such  contracts,  and  to  permit  the 
hiring  of  weavers  only  upon  terms  that  prompt  payment 
shall  be  made  of  the  price  for  good  work,  however  badly  their 
work  may  be  done,  and  that  the  remedy  of  the  employer  for 
their  derelictions  shall  be  only  by  suits  against  them  for 
damages,  it  is  an  interference  with  the  right  to  make  reason- 
able and  proper  contracts  in  conducting  a  legitimate  business, 
which  the  constitution  guarantees  to  every  one  when  it  de- 
clares that  he  has  a  natural,  inalienable  right  of  *  acquiring, 
possessing,  and  protecting  property.'  Whichever  interpreta- 
tion be  given  to  this  part  of  the  act  we  are  of  opinion  that  it 
is  unconstitutional." 

In  San  Antonio  etc.  Ry.  Co.  v.  Wil$on  (Tex.,  June  25, 1892), 
19  S.  W.  Rep.  910y  it  appears  that  the  legislature  of  Texas 
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passed  an  act  proviaing  that,  in  the  event  a  railroad  oompanj 
shall  refuse  to  pay,  under  certain  circumstanceff,  its  indebt* 
edness  to  an  employee,  within  fifteen  days  after  demand 
thereof,  it  shall  be  liable  to  pay  such  employee  twenty  per 
eeot  on  the  amount  due  him  for  damages,  in  addition  to  the 
amount  due,  and  that  such  damages  shall  not  be  less  than 
fiye  nor  more  than  one  hundred  dollars.  The  supreme  court 
of  Texas  held  the  act  unconstitutional;  and,  among  other 
things,  said:  ''Article  10,  section  2,  of  the  state  constitution, 
declares  that  all  the  railroads  are  public  highways,  and  rail- 
road companies  common  carriers;  that  the  legislature  shall 
pass  laws  to  regulate  freight  and  passenger  tari&;  to  correct 
abuses  and  prevent  unjust  discrimination  and  extortion  in 
^^'  the  rates  of  freight  and  passenger  tariffs  on  the  different 
railroads  in  this  state,  and  enforce  the  same  by  adequate 
penalties;  and,  to  the  further  accomplishment  of  these  objects 
and  purposes,  may  provide  and  establish  all  requisite  means 
and  agencies  invested  with  such  powers  as  may  be  deemed 

adequate  and  advisable There  is  no  question  as  to  the 

scope  of  this  section  of  our  constitution.  Its  provisions  neces- 
sarily refer  to  and  contemplate  all  injuries  to  the  public  aris- 
ing out  of  a  violation  of  duties  due  by  the  railway  company 
to  the  public  as  a  common  carrier.  Within  this  broad  field  it 
rests  with  the  legislature  to  determine  what  are  those  duties 
to  the  public,  and  what  constitute  abuses  and  injuries,  and 
also  what  remedies  are  necessary  to  prevent  them;  and  to 
decide  whether  the  abuses  shall  be  corrected  through  statutes 
which  declare  the  act  or  acts  to  be  a  crime  punishable  as 
such,  or  whether  the  act  or  acts  shall  be  corrected  through  a 
civil  action,  with  punitive  damages But  when  we  con- 
sider the  relation  of  railway  companies  to  their  own  servants, 
both  as  to  a(}ts  of  employment  and  payment,  we  find  a  field 
in  which  special  legislation  has  no  right  ordinarily  to  enter, 
and  in  which  railways  stand  on  the  same  footing  with  all 
other  corporations  or  persons,  and  which  cannot  be  contem- 
plated or  included  within  the  scope  of  section  2,  article  10. 
....  We  think  the  position  taken  by  appellant  is  correct, 
and  section  2,  article  10,  contemplates  only  the  public  duties 
of  railways,  and  excludes  all  right  of  interference  with  the 
employment  or  payment  of  their  servants.'' 

The  Texas  act,  as  it  appears  from  the  quotation  we  have 
made,  was  held  to  be  unconstitutional,  because  the  constitu- 
tion of  Texas  confined  legislation,  in  respect  to  railroads,  to 
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the  duties  tbeyowe  to  tbe  public  as  common  caniera,  and 
excludes  all  right  of  interference  bj  the  legislators  with  the 
employment  or  payment  of  their  ^**  serTants.  Article  10^ 
section  2,  of  the  Texas  constitution,  so  far  as  it  is  set  out  in 
the  last  case  referred  to,  is  substantially  incorporated  into  cor 
constitution,  except  there  is  no  proTision  in  ours  expressly 
authorising  the  establishment  of  means  and  agencies  with 
power  to  enforce  it  as  to  railroads;  and  it  does  not  appear  in 
the  opinion  in  that  case  that  there  is  any  power  reserved  in 
Texas  to  the  legislature  to  amend  or  repeal  charters. 

An  Indiana  statute  ^forbade  tbe  execution  of  contracts 
waiving  the  payment  of  wages  in  money."  This  statute  was 
held  to  be  constitutional  in  Hancock  r*  Yaden^  121  Ind.  S66, 
16  Am.  St  Rep.  896,  on  the  ground  that  it  ^protected  and 
maintained  the  medium  of  payment  established  by  the  sot- 
ereign  power  of  the  nation." 

A  statute  of  West  Virginia  prohibited  the  payment  of 
employees  in  paper  redeemable  otherwise  than  in  lawful 
money;  and  another  provided  that  coal  should  be  weighed 
and  measured,  before  it  is  screened,  in  a  certain  way,  and 
that  all  coal  paid  for  by  weight  shall  be  paid  for  according  to 
such  weight  at  the  price  agreed  on,  and  that  all  coal  paid  for 
by  measure  shall  be  paid  for  according  to  such  measure  at 
the  contract  rate.  The  court,  in  State  ▼.  Peel  SpUnt  Coal 
Co,f  86  W.  Va.  802,  held  that  these  statutes  were  constitu- 
tional, two  judges  dissenting.  The  court  said:  ''We  base 
this  decision  in  this  case:  1*  Upon  the  ground  that  the  de- 
fendant is  a  oorporation  in  the  enjoyment  of  unusual  and 
extraordinary  privileges,  which  enables  it  and  similar  associ- 
ations  to  surround  themselves  with  a  vast  retinue  of  laborers, 
who  need  to  be  protected  against  all  fraudulent  or  suspicions 
devices  in  the  weighing  of  coal  or  in  the  payment  of  labor; 
2.  The  defendant  is  a  licensee,  pursuing  an  avocation  which 
the  state  has  taken  under  its  general  supervision  for  the  pur* 
pose  of  securing  the  safety  of  employees,  by  ventilation, 
inspection,  and  governmental  report,  and  the  defendant, 
therefore,  ^**  must  submit  to  such  regulations  as  the  sover- 
eign thinks  conducive  to  public  health,  public  morals,  or 
public  security." 

Hancock  v.  Yaden,  121  Ind.  866,  16  Am.  St  Rep.  896,  and 
State  V.  Fed  Splint  Coal  Co.,  86  W.  Va.  802,  are  against  the 
weight  of  authority,  but  they  do  not  hold  that  the  legislature 
has  the  absolute  power  to  limit  the  right  to  contract 
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The  legidatare  cannot  regulate  or  restrain  the  right  of 
Individaals  to  contract  by  making  it  nnlawfol  (or  them  to 
agree  with  each  other  that  wages  shall  be  paid  at  any  specified 
time  sabeeqnent  to  the  day  on  which  the  labor  by  which  they 
are  earned  shall  be  completed,  or  that  the  price  of  property 
sold  shall  be  paid  on  a  day  subsequent  to  the  sale.  Such  a 
contract  as  to  the  time  of  performance  is  necessarily  harm* 
less,  of  purely  and  exclnsively  private  concern,  and  cannot 
afPect  any  one  except  the  parties.  It  is  an  important  means 
used  in  the  acquisition  of  property,  which  sells  for  more  on 
time  than  for  cash.  Labor  commands  higher  wages  when 
they  are  payable  in  the  future  tiian  it  does  when  they  are 
paid  at  the  time  of  performance.  A  large  proportion  of  the 
business  of  the  world  is  transacted  on  a  credit.  Nations, 
states,  counties,  towns,  and  persons  contract  debts  payable  in 
the  fature.  Property  is  sold  on  time  under  executions,  judg* 
mente,  and  decrees  of  courts.  The  right  of  persons  to  sell  or 
labor  on  a  credit  is  everywhere,  and  by  all,  recognised  as 
legitimate,  and  is  protected  by  the  constitution  in  the  declara* 
tion  that  die  right  to  acquire  and  possess  property  is  inalien* 
able. 

But  what  is  true  of  persons  is  not  always  true  of  eorpora* 
tiooB.  Natural  persons  do  not  derive  the  right  to  contract 
from  the  legislature.  Corporations  do.  They  possess  only 
those  powers  or  properties  which  the  charters  of  their  creation 
confer  upon  them,  either  expressly  or  as  incidental  to  their 
existence;  and  these  ^**  may  be  modified  or  diminished  by 
amendment  or  extinguished  by  the  repeal  of  the  charters. 

The  constitution  of  1874  (art  12,  sec.  6),  ordains:  **  Con 
porations  may  be  formed  under  general  laws;  which  laws 
may,  from  time  to  time,  be  altered  or  repealed.  The  general 
assembly  shall  have  the  power  to  alter,  revoke,  or  annul  any 
charter  of  incorporation  now  existing  and  revocable  at  the 
adoption  of  tiiis  constitution,  or  any  that  may  hereafter  be 
created,  whenever,  in  their  opinion,  it  may  be  injurious  to  the 
citizens  of  this  state;  in  sueh  manner,  however,  that  no 
injustice  shall  be  done  to  the  corporators."  The  constitution 
of  1868  (art.  6,  sec.  48),  declared:  '*The  general  assembly 
shall  pass  no  special  act  conferring  corporate  powers.  Cor- 
porations may  be  formed  under  general  laws;  but  all  such 
laws  may,  from  time  to  time,  be  altered  or  repealed.''  Under 
these  constitutions  the  general  assembly  has  enacted  statutes 
providing  for  the  organisation  of  corporations;  and  from  them 
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tba  oorporatloiis  of  this  atate  deriTa  their  powera  aubjeet  to 
the  power  of  the  legielatura  to  change  them  by  amending  the 
lawa  under  which  they  were  organiaed. 

Aa  eaid  by  Mr.  Jostiee  Miller,  in  Oreenwood  ▼.  Freight  Co^ 
105  U.  B.  13,  19:  **A  short  reference  to  the  origin  of  thia 
reeervation  of  the  right  to  repeal  charters  of  corporationa 
may  be  of  aervice  in  enabling  na  to  decide  upon  ita  office 
and  eflfect  when  called  into  operation  by  the  legislative  ex- 
ercise of  the  power."  Continuing,  he  said,  in  the  same  case: 
''As  early  aa  1806,  in  the  case  of  IFobi  ▼.  SUUon^  2  Mass. 
148,  8  Am.  Dec.  89,  the  supreme  court  of  that  state  made  the 
declaration  *that  the  rights  legally  vested  in  all  corpora- 
tiona cannot  be  controlled  or  destroyed  by  any  aubsequent 
statute,  unless  a  power  for  that  purpose  be  reserved  to 
the  legislature  in  the  act  of  incorporation.'  In  Tru$tee$  of 
Dartmouth  CiMege  ▼•  IFoodisard,  4  Wheat  618,  decided  in 
^^  1819,  this  court  announced  principles  on  the  subject  of 
the  protection  that  the  charters  of  private  corporations  were 
entitled  to  claim,  under  the  clause  of  the  federal  constitution 
against  impairing  the  obligation  of  oontracta,  which,  though 
received  at  the  time  with  dissatisfaction,  have  never  been 
overruled  in  this  court.  The  opinion  in  that  case  carried  the 
protection  of  the  constitutional  provision  somewhat  in  advance 
of  what  had  been  decided  in  Fleteher  v.  Peek^  6  Cranch,  87, 
and  the  preceding  cases,  and  held  that  it  applied  not  only  to 
contracta  between  individuals,  and  to  granta  of  property 
made  by  the  state  to  individuals  or  to  corporations,  but  that 
the  rights  and  franchises  conferred  upon  private,  aa  distin- 
guished from  public,  corporations  by  the  legislative  acts  under 
which  their  existence  waa  authorised,  and  the  right  to  exer- 
cise the  functions  conferred  upon  them  by  the  statute,  were, 
when  accepted  by  the  corporators,  contracts  which  the  state 
could  not  impair.  It  became  obvioua  at  once  that  many  acts 
of  incorporation  which  had  been  passed  aa  lawa  of  a  public 
character,  partaking  in  no  general  sense  of  a  bargain  between 
the  states  and  the  corporations  which  they  created,  but  which 
yet  conferred  private  rights,  were  no  longer  subject  to  amend, 
ment,  alteration,  or  repeal,  except  by  the  consent  of  the 
corporate  body,  and  that  the  general  control  which  the  legis- 
latures creating  such  bodies  had  previously  aupposed  they 
had  the  right  to  exercise  no  longer  existed.  It  was,  no  doubt, 
with  a  view  to  suggest  a  method  by  which  the  state  legisla^ 
tures  could  retain,  in  a  large  measure,  this  important  poweri 
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without  yiolAting  the  provision  of  the  federal  constitution, 
that  Mr.  Justice  Story,  in  his  concurring  opinion  in  the  Dart* 
mouth  College  case,  suggested  that,  when  the  legislature  was 
enacting  a  charter  for  a  corporation,  a  provision  in  the  statute 
reserving  to  the  legislature  the  right  to  amend  or  repeal  it 
must  be  held  to  be  a  part  of  the  contract  ^**  itself,  and  the 
subsequent  exercise  of  the  right  would  be  in  accordance  with 
the  contract,  and  could  not,  therefore,  impair  its  obliga^ 
tion.'» 

In  order  to  avoid  the  consequences  of  the  rule  laid  down  in 
the  Dartmouth  College  case  many  states  have  availed  them- 
selves of  Judge  Storj^s  suggestion.  In  chartering  the  Union 
Mining  Company  the  legislature  of  Maryland  reserved  the 
right  to  amend  or  repeal  its  charter  at  pleasure.  Afterwards 
it  passed  an  act  providing  "  that  every  corporation  engaged 
in  mining  or  manufacturing,  or  operating  a  railroad  in  Alle- 
ghanj  county,  and  employing  ten  hands  or  more,  shall  pay  its 
employees  the  full  amount  of  their  wages  in  legal  tender 
money  of  the  United  States/'  and  *'  that  every  such  employee 
shall  be  entitled  to  receive  Irom  any  such  corporation  employ- 
ing him  the  whole  or  so  much  of  the  wages  earned  by  him 
as  shall  not  have  been  actually  paid  to  him  in  legal  tender 
money  of  the  United  States  without  setoff  or  deduction  of 
his  demand  in  respect  of  any  account  or  claim  whatever." 
The  Union  Mining  Company  was  sued  after  the  enactment  of 
this  aet  by  Shaffer  and  Munn  for  wages  due  to  its  employees. 
Mr.  Justice  Irving,  in  commenting  on  this  act,  in  that  case 
said:  ''It  being  conceded  that  the  legislature,  when  it  incor- 
porated the  Union  Mining  Company,  reserved  the  right  to 
alter  or  amend  its  charter  at  pleasure,  there  can  be  no  doubt 
that  the  legislature  could  enact  a  law  prohibiting  the  corpora- 
tion from  paying  its  employees  otherwise  than  in  money,  and 
that  it  could  forbid  the  corporation  from  making  contracts 

with  them  for  payment  in  any  thing  but  money The 

acceptance  by  the  corporation  of  a  charter,  with  the  reserva- 
tion of  the  right  to  alter  and  amend,  made  that  provision  a 
part  of  the  contract,  which,  as  between  the  legislature  and  it, 
as  a  private  corporation,  it  must  be  understood  to  be.  A  cor- 
poration has  no  inherent  or  natural  rights  like  a  ^*'  citizen. 
It  has  no  rights  but  those  which  are  expressly  conferred  upon 
it,  or  are  necessarily  inferable  from  the  powers  actually 
granted,  or  such  as  may  be  in  disposable  to  the  exercise  of 
such  as  are  granted.    A  private  corporation  is  only  a  quaH 
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indiTidual,  the  pare  creation  of  the  legislative  will,  with  joet 
Bnch  powers  as  are  conferred  expressly  or  by  necessary  impli- 
cation, and  none  others.  Whatever,  therefore,  may  hare  been 
the  mischief  intended  to  be  reached  and  prcTented  by  this 
law,  by  restrictions  imposed  on  the  corporation,  it  was  com- 
petent for  the  legislature  by  this  law,  which  operates  as  an 
amendment  of  its  charter,  to  accomplish":  Shaffer  t.  Union 
Mining  Co.^  65  Md.  74 

A  statute  of  Rhode  Island  provides:  '*A11  acts  of  incorpo- 
ration hereafter  granted  may  be  amended  or  repealed  at  the 
will  of  the  general  assembly,  unless  express  provision  be 
made  therein  to  the  contrary."  The  Brown  and  Sharpe 
Manufacturing  Company  was  incorporated  by  the  general 
assembly  of  Rhode  Island  for  the  purpose  of  manufacturing 
machinery,  subject  to  a  chapter  of  which  this  statute  was  a 
part.  After  the  incorporation  of  it  the  legislature  passed  an 
act  requiring  corporations  to  pay  weekly  the  employees  en- 
gaged in  its  business  the  wages  earned  by  them  to  within 
nine  days  of  the  date  of  such  payment^  unless  prevented  by 
inevitable  casualty.  In  State  v.  Brown  etc*  Mfg.  Co.  (R.  I., 
Oct  8,  1892.),  25  Atl.  Rep.  246,  which  was  an  action  for  the 
violation  of  this  act,  the  supreme  court  of  Rhode  Island  held 
that  the  act  was  constitutional,  and  that  it  operated  as  an 
amendment  to  the  charter  of  the  corporation  sued,  as  it  was 
a  reasonable  exercise  of  the  power  to  amend. 

In  the  Sinking  Fund  easee^  99  U.  8.  700, "  the  question  was 
whether  Congress  had  the  constitutional  power  to  enact  a 
law  compelling  the  Uuion  Pacific  and  Central  Pacific  railroad 
companies  to  set  aside  a  portion  ^**  of  their  current  earnings 
as  a  sinking  fund  for  the  purpose  of  meeting  a  very  large 
indebtedness  secured  by  mortgage  upon  the  roads,  and  pay- 
able at  a  future  day.  The  majority  of  the  court  held  that  the 
legislation  was  valid  as  an  exercise  of  the  general  legislative 
powers  of  the  government,  and  also  because  the  right  to 
alter  or  amend  the  charters  of  the  companies  had  been  ex- 
pressly reserved  to  Congress." 

In  commenting  on  the  reserved  power  to  amend  or  repeal 
the  charters  of  corporations  in  that  case,  Chief  Justice  Waits, 
in  delivering  the  opinion  of  the  court,  said:  **A11  agree  that 
it  cannot  be  used  to  take  away  property  already  acquired 
under  the  operation  of  the  charter,  or  to  deprive  the  cprpora- 
tion  of  the  fruits  actually  reduced  to  possession  of  contracts 
lawfully  made;  but,  as  was  said  by  this  court,  through  Mr. 
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Justice  Clifford,  In  Miller  r.  State^  15  Wall.  498,  *  It  may 
lafalj  be  afiBrmed.  that  the  reserved  power  may  be  exercised, 
and  to  almost  anj  extent,  to  carry  into  effect  the  original 
purposes  of  the  grant,  or  to  secure  the  dne  administration  of 
its  affairs,  so  as  to  protect  the  rights  of  stockholders  and  of 
ereditors,  and  for  the  proper  disposition  of  its  assets';  and 
again,  in  Holyoke  Co,  y.  Lyman^  15  Wall.  619,  *  to  protect  the 
rights  of  the  public  and  of  the  corporators,  or  to  promote  the 
doe  administration  of  the  affairs  of  the  corporation.'  Mr. 
Justice  Field,  also  speaking  for  the  court,  was  eyen  more 
explicit  when,  in  Toml%n$on  t.  Jesiup^  16  Wall.  459,  he  said, 
'the  reservation  affects  the  entire  relation  between  the  state 
and  the  corporation,  and  places  under  legislative  control  all 
rights,  privileges,  and  immunities  derived  by  its  charter 
directly  from  the  state';  and  again,  as  late  as  Railroad  Co.  v. 
Mainef  96  U.  S.  510,  'by  the  reservation,  •  •  •  •  the  state 
retained  the  power  to  alter  it  (the  charter)  in  all  particulars 
constituting  the  grant  to  the  new  company,  formed  under 
it,  of  corporate  rights,  privileges,  and  immunities.'  ^*'  Mr. 
Justice  Swayne,  in  Shieldi  v.  Ohio^  95  U.  S.  824,  says,  by  way 
of  limitation:  '  The  alterations  must  be  reasonable;  they  must 
be  made  in  good  faith,  and  be  consistent  with  the  object  and 
scope  of  the  act  of  incorporation.  Sheer  oppression  and  wrong 
cannot  be  inflicted  under  the  guise  of  an  amendment  or  alter* 
ation.'  The  rules  as  here  laid  down  are  fully  sustained  by 
authority." 

In  speaking  of  the  reserved  power  to  amend  or  repeal  the 
charters  of  corporations,  Mr.  Justice  Gray,  in  delivering  the 
opinion  of  the  court  in  Commissioners  ete.  v.  Holyoke  Water 
Power  Co.y  104  Mass.  451,  6  Am.  Rep.  247,  said:  ''It  is  sufB- 
cient  now  to  say  that  it  is  established  by  adjudications  which 
we  cannot  disregard,  and  the  principles  of  which  we  fully 
approve,  that  it  at  least  reserves  to  the  legislature  the  author- 
ity to  make  any  alteration  or  amendment  in  a  charter  granted 
subject  to  it  that  will  not  defeat  or  substantially  impair  the 
object  of  the  grant,  or  any  rights  which  have  vested  under  it, 
and  that  the  legislature  may  deem  necessary  to  secure  either 
that  object  or  other  public  or  private  rights.  Under  such  a 
clause,  for  instance,  the  legislature  may  make  the  stockhold- 
ers of  an  incorporated  bank  liable  for  the  future  debts  of  the 
oorporation:  Sherman  v.  Smithy  1  Black,  587;  In  re  Lee  A 
CoJs  Bank^  21  N.  Y.  9.  It  may  vary  the  measure,  and  thus 
enlarge  the  proportion  of  the  profits  which  a  mutual  life 
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insuranee  company  is  required  by  the  terms  of  its  charter  to 
pay  to  a  charitable  institution:  Ma8$€u:hu9eiU  Oeneral  JJospt- 
ial  ▼.  State  A$$ur.  Co.f  4  Oray,  227.  Railroad  corporations  may 
be  compelled,  by  general  or  special  laws,  to  make  changes  in 
the  level,  grade,  and  surface  of  the  roadbed,  new  structures 
at  crossings  of  other  railroads  or  of  highways,  or  station- 
houses  at  particular  places,  in  a  manner,  and  to  be  enforced 
by  forms  of  process,  different  from  those  provided  for  or  con- 
templated  ^*^  by  the  original  charter  or  the  general  laws  in 
force  when  that  charter  was  granted:  SoaAury  ▼.  Botton  etc. 
R.  R  Co.,  6  Gush.  424;  FiUhburg  R.  S.  Co.  ▼.  Grand  Junction 
R.  R.  etc.  Co.,  4  Allen,  198;  Commonwealth  ▼.  Eaetem  R.  R. 
Co.,  103  Mass.  254;  4  Am.  Rep.  555;  Albany  Northern  R.  R. 
Co.  r.  Brownell,  24  N.  Y.  845,  overruling  MilUr  ▼•  New  York 
etc.  R  R.  Co.,  21  Barb.  518.'» 

In  Spring  VaUey  Water  WorU  ▼.  SehotOer,  110  U.  S.  847,  it 
appears  that  the  constitution  of  the  state  of  California  *' pro- 
vided that  corporations  might  be  formed  under  general  laws, 
and  should  not  be  created  by  special  act,  except  for  municipal 
purposes;  and  that  all  laws,  general  and  special,  passed  pur» 
suant  to  that  provision,  might  be,  from  time  to  time,  altered 
and  repealed.  A  general  law  was  enacted  by  the  legislature 
for  the  formation  of  corporations  for  supplying  cities,  coun- 
ties, and  towns  with  water,  which  provided  that  the  rates  to 
be  charged  for  water  should  be  fixed  by  a  board  of  commis- 
sioners, to  be  appointed  in  part  by  the  corporation  and  in 
part  by  the  municipal  authorities.  The  constitution  and 
laws  of  the  state  were  subsequently  changed  so  as  to  take 
away  from  corporations  which  had  been  organised  and  put 
into  operation  under  the  old  constitution  and  laws  the  power 
to  name  members  of  the  boards  of  commissioners,  and  so  as 
to  place  in  the  municipal  authorities  the  sole  power  of  fixing 
rates  for  water.'*  The  court  held  that  *'  these  changes  vio- 
lated no  provisions  of  the  constitution  of  the  United  States." 
Chief  Justice  Waite,  speaking  for  the  court,  said:  *'The 
Spring  Valley  company  is  an  artificial  being,  created  by  or 
under  the  authority  of  the  legislature  of  California.  The 
people  of  the  state,  when  they  first  established  their  govern- 
ment, provided  in  express  terms  that  corporations,  other  than 
for  municipal  purposes,  should  not  be  formed  except  under 
general  laws,  subject  at  all  ^'^  times  to  alteration  or  repeal. 
....  In  California  the  constitution  put  this  reservation  into 
every  charter,  and  consequently  this  company  was  from  the 
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moment  of  its  creation  subject  to  the  legislative  power  of 
alteration,  and,  if  deemed  expedient,  of  absolute  extinguish- 
ment as  a  corporate  body":  See  State  v.  Brown  etc.  Sharpe 
Mfg.  Co.  (R.  L,  Oct.  8,  1892),  25  Atl.  Rep.  246. 

It  is  obvious  that  the  legislature  cannot,  under  the  power 
to  amend,  take  from  corporations  the  right  to  contract;  for  it 
is  essential  to  their  existence.  It  can  regulate  it  when  the 
interest  of  the  public  demand  it,  but  not  to  such  an  extent  as 
to  render  it  ineffectual,  or  substantially  impair  the  object  of 
incorporation.  The  constitution  of  this  state,  in  reserving  the 
power  to  amend  or  repeal,  expressly  provides  that  it  may  be 
exercised  whenever,  in  the  opinion  of  the  legislature,  the 
charter** may  be  injurious  to  the  citizens  of  this  state;  in 
such  manner,  however,  that  no  injustice  shall  be  done  to  the 
corporators":  Const.,  art.  12,  sec.  6. 

Whenever  the  charters  of  railroad  companies  become  ob* 
stacles  in  the  way  of  the  legislature  so  regulating  their  roads 
as  to  make  them  subserve  the  public  interest  to  the  fullest 
extent  practicable,  their  charters  are,  in  that  respect,  injurious 
to  the  citizens  of  the  state,  and  can  be  amended  as  to  defects 
in  such  manner  as  will  be  just  to  the  corporators.  For  they 
are  organized  for  a  public  purpose,  and  their  roads  are 
declared  by  the  constitution  to  be  public  highways,  and  they 
are  made  common  carriers.  They  are  clothed  with  a  public 
trust,  and  in  many  respects  are  expressly  subjected  by  the 
constitution  to  the  control  of  the  legislature.  There  is  no 
enterprise  in  which  the  public  is  so  largely  interested  as  it  is 
in  the  successful  and  efficient  operation  of  railroads.  With 
the  trust  with  which  they  are  clothed  is  imposed  the  duty  to* 
serve  the  public  as  common  carriers  in  the  most  efficient 
manner  practicable.  For  this  reason  ^'^  the  legislature  may 
impose  on  them  such  duties  as  may  be  reasonably  calculated 
to  secure  such  results.  Being  created  by  statute,  the  legis- 
lature  may  so  change  them  by  amendment  as  to  make  them 
subserve  the  purpose  for  which  they  were  created.  If  the 
legislature,  in  its  wisdom,  seeing  that  their  employees  are  and 
will  be  persons  dependent  on  their  labor  for  a  livelihood,  and 
unable  to  work  on  a  credit,  should  find  that  better  servants 
and  service  could  be  secured  by  the  prompt  payment  of  their 
wages  on  the  termination  of  their  employment,  and  that  the 
purpose  of  their  creation  would  thereby  be  more  nearly 
accomplished,  it  might  require  them  to  pay  for  the  labor  of 
their  employees  when  the  same  is  fully  performed,  at  the  end 
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of  their  •roployment  If  it  be  tnie  thai  in  doing  bo  it  would 
interfere  with  oontracte  which  are  purely  and  exclasively  pri- 
Tate,  and  thereby  limit  their  right  to  contract  with  individ- 
oale,  it  would  neTertheless,  under  eneh  circumstances,  have 
the  right  to  do  so  under  the  reserred  power  to  amend. 

But  we  do  not  mean^  by  holding  as  we  do,  to  intimate  that 
the  legislature  can,  by  way  of  amendment,  fix  or  limit 
the  compensation  of  employees  of  railroad  companies.  That 
might  seriously  aflect  one  of  the  principal  charter  rights  of 
the  companies,  and  thereby  substantially  impair  the  object 
of  their  incorporation.  Such  a  power  would  be  subversiTe  of 
the  right,  and,  when  exercised  to  its  fullest  extent,  would 
leave  to  the  corporation  the  privilege  of  selecting  its  employees 
without  the  right  of  contracting  with  them.  An  amendment 
to  that  extent  would  be,  manifestly,  unjust  to  the  companies, 
and  violative  of  the  constitution,  which,  while  it  grants  the 
right  to  amend  when  in  the  opinion  of  the  legislature  the  char- 
ter is  injurious  to  the  citizens,  limits  the  right  to  do  so  to 
amendments  that  are  just  to  the  corporators.  The  act  in 
question  is  not  subject  to  that  imputation.  It  is  prospective 
in  its  operation,  and  leaves  ^'^  to  the  corporations  the  right 
of  making  contracts  with  their  employees  on  advantageous 
terms. 

Is  the  act  before  us  a  proper  amendment?  It  provides, 
among  other  things,  that  whenever  any  corporation  '^  engaged 
in  the  business  of  operating  or  constructing  any  railroad 
or  railroad  bridge"  shall  discharge  with  cause  any  servant  or 
employee  thereof,  'Hhe  unpaid  wages  of  any  such  servant  or 
employee,  then  earned  at  the  contract  rate,  without  abatement 
or  deduction,  shall  be  and  become  due  and  payable  on  the  day 
of  such  discharge";  '*  and  if  the  same  be  not  paid  on  such  day 
then,  as  a  penalty  for  such  nonpayment,  the  wages  of  such 
servant  or  employee  shall  continue  at  the  same  rate  until 
paid.''  This  provision  is  susceptible  of  two  constructions, 
one  of  which  makes  the  act  require  the  corporation  to  pay 
the  employee  all  the  wages  to  which  he  would  have  been 
entitled  had  he  fully  performed  his  contract  up  to  the  time 
of  his  discharge,  notwithstanding  he  had  failed  to  do  so,  and 
had  damaged  the  corporation  thereby.  If  this  be  its  inten- 
tion, it  is  unconstitutional,  because  its  enforcement  might 
take  property  from  the  corporation  without  due  process  of 
law.  For  the  employee  is  not  entitled  to  the  stipulated  wages 
until  he  has  performed  the  contract.    He  may  have  dama^d 
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his  employer,  by  the  failare  to  do  so,  in  a  earn  larger  than  the 
wages  he  would  have  been  entitled  to  receive  in  the  event  he 
had  complied  with  his  agreement  To  compel  the  corpora- 
tion, in  such  a  case,  to  pay  any  sam  whatever,  would  be  a 
deprivation  of  property  without  due  process  of  law.  The 
same  would  be  equally  true  if  the  corporation  should  be 
compelled  to  pay  full  wages  when  the  damage  caused  by  the 
nonperformance  of  the  contract  does  not  exceed  them:  Com" 
monwealth  ▼.  Perry,  155  Mass.  117;  31  Am.  St  Rep.  538. 
Such  an  amendment  of  the  charters  of  corporations  is  clearly 
unjust  to  the  corporators. 

^^^  The  other  construction  is  more  reasonable.  It  makes 
the  words  ** without  abatement  or  deduction'*  mean  "with- 
out discount"  The  legislature  evidently  thought  that  the 
employee  might  receive  money  or  property  in  the  course  of 
his  employment  in  part  payment  for  his  labor,  and  evidently 
intended  that  the  wages  thus  paid  should  not  be  repaid.  A 
strict  construction  of  the  words ''  without  abatement  or  deduc- 
tion" would  deprive  the  corporation  of  a  credit  for  the  money 
or  property  in  a  settlement  with  its  employee  for  his  services. 
Then,  again,  the  act  requires  the  corporation  to  pay  only  the 
unpaid  wages  earned,  at  the  contract  rate,  at  the  time  of  his 
discharge.  Stipulated  wages  cannot  be  earnea  except  by  the 
performance  of  the  contract  by  which  the  employer  agrees  to 
pay  them.  Obviously,  then,  the  act  means,  by  the  words 
'^without  abatement  or  deduction,"  that  *the  unpaid  wages 
earned  at  the  contract  rate  at  the  time  of  the  discharge  shall 
be  paid  without  discount  on  account  of  the  payment  thereof 
before  the  time  they  were  payable  according  to  the  terms  of 
the  contract  of  employment  When  construed  in  this  man- 
ner, this  provision  of  the  act  is  constitutional,  and  it  is  our 
duty  to  so  construe  it. 

Tested  by  the  principles  of  law  we  have  indicated,  the  act 
under  consideration  is  unconstitutional  so  far  as  it  affects 
natural  persons.  As  to  corporations  it  is  a  valid  statute.  It 
does  not  seriously  impair  their  right  to  contract,  but  leaves 
them  to  contract  with  their  employees  on  profitable  terms. 

So  much  of  the  act  as  is  unconstitutional  can  be  eliminated, 
and  the  remainder  stand:  State  v.  Marshy  37  Ark,  366;  Little 
Ri)ek  etc,  Ry,  Co,  v.  Worthen,  46  Ark.  812;  State  v.  Deechamp^ 
53  Ark.  490;  Davie  v.  Gaines,  48  Ark.  870,  883.  After  this 
elimination,  so  much  of  the  first  section  of  the  act  as  remains 
in  force  reads  as  follows: 


132  Lssp  9.  St.  Louis  etc.  Rt.  Co.      [Arkansaa, 

*••  "Section  1.  Whenever  any  corporation, engag^  intba 
business  of  operating  or  constructing  any  railroad  or  railroad 
bridge,  shall  discharge,  with  or  without  cause,  or  refuse  to  fur- 
ther employ,  any  servant  or  employee  thereof,  the  unpaid 
wages  of  such  servant  or  employee  then  earned  at  the  contract 
rate,  without  abatement  or  deduction,  shall  be  and  become 
due  and  payable  on  the  day  of  such  discharge  or  refusal  to 
longer  employ;  and  if  the  same  be  not  paid  on  such  day, 
then,  as  a  penalty  for  such  nonpayment,  the  wages  of  such 
servant  or  employee  shall  continue  at  the  same  rate  until 
paid.  Provided^  such  wage9  shall  not  continue  more  than 
sixty  days,  unless  an  action  therefor  shall  be  commenced 
within  that  time." 

It  cannot  be  truthfully  said  that  so  much  of  the  act  as  we 
find  to  be  in  force  is  unconstitutional,  because  it  interferes 
with  the  rights  of  employees  to  make  such  contracts  with  cor- 
|K)rations  as  they  see  fit.  As  said  in  State  v.  Brawn  etc. 
Sharpe  MJg.  Co.  (R.  L,  Oct.  8,  1892),  26  Atl.  Rep.  253:  ""No 
inhibition  is  placed  upon  employees  to  make  such  contracts 
as  they  choose,  with  any  person  or  body,  natural  or  artificial, 
that  is  authorized  to  contract  with  them.  But  corporations 
are  artificial  bodies,  and  possess  only  such  powers  as  are 
granted  to  them,  and  natural  persons  dealing  with  them  have 
no  right  to  demand  that  greater  power  should  be  granted  to 
corporations  in  order  that  they  may  make  other  contracts 
with  such  corporations  than  the  corporations  are  authorized 
to  enter  into,'* 

Tlie  *'  act  being  general  and  uniform  in  its  operation  upon 
all  persons  coining  within  the  class  to  which  it  applies  it 
does  not  (if  amendments  to  charters  can)  come  within  that 
special  legislation  prohibited  by  the  constitution.  For  it 
applies  to  and  embraces  all  persons  *who  are  or  may  come 
into  certain  situations  and  circumstances,'  and  is  general  and 
uniform;  not  because  it  operates  **•  upon  every  person  in 
the  state,  for  it  does  not,  but  because  every  person  who  is 
brought  within  the  relations  and  circumstances  provided  for 
is  ijffecled  by  the  law":  Liitle  Rock  etc.  Ry,  Co,  v.  Hanniford, 
49  Ark.  291;  McAunich  v.  Mississippi  etc.  R.  R.  Co.y  20  Iowa, 
342;  Missouri  Ry.  Co.  v.  Mackey,  127  U.  8.  205;  Minneapolis 
Ry.  Co.  V.  Beckioith,  129  U.  S.  27;  In  re  Oherg,  21  Or.  406; 
Hawthorn  v.  Peop/e,  109  III.  311;  50  Am.  Rep.  610;  Young- 
blond  V.  Birmingham  Trust  &  Sav.  Co.^  95  Ala.  521;  36  Am. 
St.  Uep.  245;  Cooley's  Constitutional  Limitations,  6th  ed.  460, 
481. 
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ThiB  action  was  brought  before  a  justice 'of  the  peace  for 
the  recover  J  of  wages  earned  and  the  penalty  or  damsges 
allowed  by  the  act  on  account  of  the  nonpayment  thereof 
from  the  time  the  wages  were  due  to  the  day  of  bringing  the 
rait  The  question  arises,  Did  the  justice  of  the  peace  have 
jurisdiction?  We  hare  held  that  a  justice  of  the  peace  did 
not  have  jurisdiction  in  an  action  for  the  recovery  of  a  statu- 
tory penalty:  Baltimare  etc,  Td.  Co.  v.  Lovejoy^  48  Ark.  301. 
On  the  other  hand,  the  jurisdiction  of  justices  of  the  peace  in 
actions  for  the  recovery  of  punitive  or  exemplary  damages 
has  been  sustained.  The  question  then  is,  Is  the  amount 
allowed  to  the  employee,  in  addition  to  the  wages  earned,  a 
penalty  or  exemplary  damages?  The  answer  depends  on  the 
interpretation  of  so  much  of  the  act  as  is  in  the  following 
words:  "And  if  the  same  (wages)  be  not  paid  on  such  day, 
then,  as  a  penalty  for  such  nonpayment,  the  wages  of  such 
servant  or  employee  shall  continue  at  the  same  rate  until 
paid."  According  to  the  act,  the  wages  earned  become  due 
when  the  employee  is  discharged  or  the  employer  refuses  to 
longer  employ  him.  The  additional  amount  is  allowed  on 
account  of  the  failure  to  pay  the  wages  when  due,  and  is  regu* 
lated  according  to  the  length  of  the  delay  of  payment.  It  is 
allowed  for  a  double  purpose,  as  a  compensation  for  the  delay, 
^^  and  as  a  punishment  for  the  failure  to  pay.  It  is  com- 
posed  of  all  the  elements  and  serves  all  the  purposes  of  exem- 
plary damages:  Day  v.  Woodworth^  18  How.  368;  Missouri  Pae, 
Ry,  Co,  V.  Humes^  116  U.  8.  612;  Minneapolis  Ry.  Co»  v.  Bech' 
with,  129  n.  8.  34-86;  Sedgwick  on  Damages,  6th  ed.,  36 
The  name  given  to  it  by  the  act  cannot  change  it.  Our  coa. 
elusion  is,  the  additonal  amount  is  allowed  as  exemplary 
damages,  and  that  the  justice  of  the  peace  had  jurisdiction 
in  this  action. 

The  judgment  of  the  circuit  court  is,  therefore,  reversed, 
and  judgment  will  be  rendered  by  this  court  in  favor  of  appel- 
lant against  appellee  for  twenty-seven  dollars  and  ninety  cents, 
and  three  dollars  and  fifty  cents  as  exemplary  damages,  the 
amount  sued  for,  and  all  his  costs. 

Bunk,  chief  justice,  dissented.  He  referred  to  the  fact  that  the  eoort  had 
held  that  the  act  in  quention  could  not  stand  upon  the  ground  that  it  was  a 
legitimate  oKpressioo  of  the  police  or  of  any  of  the  grf^at  powers  said  to  he 
inherent  in  government,  and  had  rested  its  opinion  upon  the  ground  that 
the  act  in  question  might  he  treated  as  an  amendment  to  the  corporation 
laws,  and  therefore  sopported  hy  the  provision  of  section  6  of  article  12  of 
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the  conttitatioa  of  Arkanwi,  cl«eluiiig:  **  Corpontions  nuij  be  fomed  uder 
general  Uws,  which  have  from  time  to  time  to  be  altered  er  repealed.  The 
geueral  aaeembly  ehall  hare  the  power  to  alter,  revoke^  or  annul  any  charter 
of  incorporation  now  exuting  and  rcTocable  at  the  adoption  oi  thia  oonatita- 
tioi),  or  any  that  may  hereafter  be  created;  whenever,  in  their  opinioii,  it 
may  be  injnrioae  to  the  citinena  of  thia  atate;  in  each  manner,  howerer,  tiliat 
no  injustice  ahall  be  done  to  the  oorporatora"  Th%  opinicn  of  the  majority 
of  the  court,  he  laid,  waa  that  the  act  might  be  treated  as  amendatory  of  the 
incorporation  lawe,  bat  he  inaieted  that  the  oonrt  had  no  anthority  to  arbi- 
trarily treat  one  etatnte  as  amendatory  of  another.  He  ^oted  eection  8S 
of  article  6  of  the  etate  oonatitntion,  declaring:  **No  law  ahall  be  reTired, 
amended,  or  the  proviiiona  thereof  extended  cr  conferred  by  refecenoe  to  tti 
title  only,  bat  eo  mneh  thereof  aa  ia  rerived,  amended,  extended,  or  oon« 
f erred  ehall  be  reinatated  and  pnbliihed  at  length."  He  held  that  the  deei- 
slona  of  the  ooort  showed  that  though  *'an  act»  aaaa  independent  law,  may 
not  be  objectionable  on  conatitntional  grounds,  yet^  aa  aa  amendment  of  eome 
existing  law,  it  may  be  invalid.  The  rule  is  a  leaeonable  one,  beoanee  no 
law  shoold  be  altered  or  amended  without  aomething  appeait  in  the  amenda- 
tory act  to  give  notice  to  the  public  of  a  change  in  the  originel  law;  while,  if 
Che  new  act  is  intended  aa  an  independent  aet^  the  original  aot  ia  not  afEscted, 
and  there  ia  nothing  to  take  notice  of.** 

GoNSTrrunoirAL  Law— LiMiTATioir  ov  Powu  ow  LasBLATirRB.— Tho 
legislature  may  enact  what  laws  to  them  eeem  fit^  upon  all  aubjuete  wherein 
not  restrained  by  the  conatitutiont  Hokt  t.  Hendertom^  4  Dev.  1;  26  Am. 
Dea  677;  PeopU  ▼.  Seifmomr,  16  Oal.  S32;  76  Am.  Dec  621,  and  note;  In  rt 
Uadtixi  Itt.  DUL,  92  OaL  296;  27  Aul  St.  Rep.  106;  and  in  so  far  aa  it  keeps 
within  the  limits  of  its  powers  in  enacting  laws  its  motiTee  cannot  be 
inquired  into,  and  its  discretion  ia  not  subject  to  Judicial  review:  SiaU  t. 
Cunningham,  83  Wis.  90;  86  Am.  St  Bep.  27;  ^^ewnsoiiv.  Ooi^an^  91  Cal. 
649;  25  Adl  St  Rep.  230,  and  note. 

Constitutional  Law.— Abbidoksnt  ov  Right  to  Oontraot:  See  Brae^ 
viUe  Coat  Co,  v.  People,  147  UL  66;  87  Aul  St  Rep.  206,  and  note,  with  the 
cases  collected  discussing  statutory  regulation  of  the  relation  between 
employers  and  employees.  For  an  extended  discnssion  of  the  legislative 
pf»wer  to  regulate  contraota*  see  the  monographic  note  to  8tai§  v.  OcodwUi, 
26  Am.  St  Rep.  873. 

Corporations— Lioulativi  Fowkb  to  Amrnb  or  Rbvokr  CHAKmBB.— 
Uiiiler  a  constitutional  provision  giving  the  legislature  power  to  alter  or  re> 
voke  any  corporate  charter  whenever,  In  ita  opinion,  the  privilegee  granted 
become  injnrioua  to  the  citiiena  of  the  oommonwealtift,  the  legieUtore  is  the 
judge  as  to  when  such  privUegea  become  injnrioua:  Wagmtr  Frm  ItuHtmU  v. 
P/uladelpMa,  182  Pa.  St  612;  19  Am.  St  Rep.  618,  and  note.  See,  alao^ 
Maeon  tic  B.  R.  Co.  r.  Oibaom,  86  Ga.  1;  21  Am.  St  Rep.  136,  and  note 
with  the  cases  collected  and  the  extended  note  to  Ptopie  ▼•  0*BHm^  7  Aos. 
St  Rep.  72L 
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ov  DBOtDnmi— PBoonDiiros  lom  nn  AimunfmATWWi  of  Hm 
of  dtotoMii  pcnoiw  Mkd  for  tbtir  dutrilmlM  an  panly  •tota« 


PiOBATB  JuBisDicnoK-^aiinoim  ov  Tim.— The  mip«rior  oouii  whiU 
sitting  •■  a  oourt  of  probate  liM  no  other  powen  than  those  given  it  by 
the  statute^  and  snoh  ineldentsl  powers  as  pertain  to  it  for  the  pnrpoee 
of  enabling  it  to  eseroise  the  Jnrisdiotion  oonferred  npon  il  It  eannet 
determine  dispntee  between  heirs  or  devisees  and  stimngsts  as  to  the 
title  to  the  property. 

FioBATK  PAsnnoir  Cakvot  sb  Made  Ezovt  ov  Bstatm  ov  Whioh  thb 
DnoEDurr  .Dnn  Ssdbd  ih  Bbtbraltt,  and  this  remains  tme^  though 
oiM  of  the  heiis  is  the  owner  of  the  other  moiety  of  the  property.  The 
snbjeet  matter  of  the  jnrisdiotion  is  the  property  of  the  deeedent  only^ 
and  this  Jurisdiction  oannol  be  extended  eren  by  the  oonsent  of  the  par> 
ties  interested. 

An   JUSVBDIOTION  ov   TRV    PBOBATn  CoUBT  USUALLY   TSBMHtATM  Upon 

the  entry  of  a  deeree  of  distribnttoa,  naming  the  persons  entitled  to  the 
property  held  by  tho  deoedent^  and  the  share  of  eaeh. 
FnoBATB  Pabtitiok,  JoBDDionoir  TO  Max%  Whsii  LoOT.^Under  a  stat- 
nte  declaring  that  partition  of  the  estate  of  a  decedent  may  be  ordered 
on  the  petition  of  any  person  interested  therein,  and  such  petition  may 
be  filed  and  notioe  given  at  any  time  before  the  entry  of  the  deeree  of 
distribtttion«  a  petition  filed  after  the  entry  of  snoh  deoree  oannot  give 
the  oonrt  jnrisdiotion  to  proceed  to  make  partition* 

PsrrrioN  of  certain  minors,  by  their  guardian,  for  a  writ 
of  prohibition.  In  addition  to  the  facts  stated  in  the  petition 
for  partition,  and  referred  to  in  the  opinion  of  the  court,  it 
appeared  by  the  answer  filed  by  the  respondents  and  eon- 
ceded  to  be  trae  by  the  petitioners,  that  while  the  decedent 
was  the  owner  of  an  undivided  interest  only  in  a  large  por. 


186  BucKLBT  V.  Superior  Ck>URT.  [CaL 

tioD  of  the  property  Bought  to  be  partitioned,  yet  the  other 
undivided  interest  therein  was  owned  by  Vincent  P.  Buckley, 
who  was  one  of  her  heirs  at  law,  and  that,  after  the  filing  of 
the  petition  in  probate  seeking  a  partition  of  the  property,  the 
petitioners  in  this  proceeding  had  appeared  in  the  probata 
court  by  their  guardian,  and  had  not  made  any  objection  in 
that  court  until  some  time  after  the  appointiuent  therein  of 
referees  for  the  purpose  of  making  such  partition. 

A.  ComUf  Jr.^  and  Freeman  and  Bates^  for  the  petitioner. 

BlakSj  WUliamif  and  Harrison^  for  the  respondent. 

*  The  Court.  This  is  an  application  for  a  writ  of  pro- 
hibition commanding  respondent  to  refrain  from  furtiier 
proceedings  in  the  estate  of  Catherine  M.  A.  Buckley,  de- 
ceased, respecting  the  partition  of  certain  real  estate. 

The  petition  shows  that  at  the  time  of  her  death,  C.  M.  A. 
Buckley  was  the  owner  of  undivided  interests  in  certain  real 
property  situated  in  the  counties  of  Napa,  Marin,  and  San  Fran- 
cisco; that  on  May  12,  1893,  the  final  account  of  the  executor 
was  allowed  and  approved;  that  on  the  same  day  the  decree 
of  final  distribution  of  the  estate  was  entered,  distributing  one- 
half  of  the  interest  of  the  decedent  to  Vincent  P.  Buckley,  and 
the  remaining  one  half-interest  to  B.  J.,  Paul  K.,  and  Mar- 
garet O.  Buckley.  No  petition  for  the  partition  of  the  estate  of 
the  decedent  had  been  filed  by  any  person  at  the  time  when  the 
order  of  distribution  was  made,  nor  at  any  time  prior  to  June 
17,  1893;  on  the  day  last  named  Vincent  P.  Buckley  pre- 
sented 8  petition  praying  that  commissioners  be  appointed 
to  make  a  partition  of  all  the  estate  of  decedent,  including 
said  undivided  interests;  thereafter,  August  30,  1893,  the 
court  made  an  order  directing  that  partition  of  the  estate  be 
made  among  said  persons  entitled  thereto  in  proportion  to 
their  respective  rights,  and  that  William  E.White,  Martin  J. 
Burke,  and  Frank  W.  Lawlor  be  appointed  commissioners  to 
make  the  partition. 

It  is  claimed  by  petitioner  that  the  court  below  did  not 
have  jurisdiction  in  the  proceedings  sought  to  be  prohibited: 

1.  Because  the  proceeding  is  for  the  partition  in  probate  of 
property  of  which  the  decedent  was  a  tenant  in  common;  and 

2.  Because  jurisdiction  cannot  exist  in  any  case  to  make  par^ 
tition  in  probate  proceedings,  unless  the  petition  therefor  is 
filed  before  the  entry  of  the  final  decree  of  distribution. 

*  We  see  no  escape  from  the  conclusions  contended  for  by 
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the  petitioner.  Proceedings  for  the  administration  of  the 
estates  of  deceased  personSy  and  for  their  distribution,  are 
purely  statutory.  Tiie  court,  while  sitting  as  a  court  of  pro* 
bate,  has  no  other  powers  than  those  given  to  it  by  the  statute, 
and  such  incidental  powers  as  pertain  to  it  for  the  purpose  of 
enabling  it  to  exercise  the  jurisdiction  which  is  conferred 
upon  it.  It  has  no  power  to  determine  disputes  between 
heirs  or  devisees  and  strangers  as  to  the  title  to  property: 
Smith  ▼.  WesUrJield,  88  Cal.  378;  In  re  Haas,  97  Cal.  232. 

Section  1675  of  the  Code  of  Civil  Procedure,  conferring 
upon  the  probate  department  of  the  superior  court  power  to 
partition  estates  held  in  common,  and,  undivided,  applies 
only  to  cases  before  the  court  in  which  it  is  possible  to  set 
aside  property  to  be  held  in  severalty.  Partition  necessarily 
results  in  the  termination  of  the  cotenancy,  and  vests  in  each 
person  a  sole  estate  in  a  specific  purparty  or  allotment  of  the 
lands;  but  here  any  one  of  the  parcels  which  may  be  set 
aside  to  the  minor  heirs  could  not  be  finally  held  in  severalty 
under  the  decree,  because  of  the  title  of  the  other  cotenants 
not  before  the  court  Another  partition  would  follow,  which 
might  result  in  setting  aside  to  the  cotenants,  not  now  before 
the  court,  the  same  land  which  the  probate  court  had  set 
aside  to  the  minors.  That  partition  cannot  be  made  in  pro* 
bate  unless  the  interest'of  the  decedent  is  an  estate  in  sever- 
alty we  think  is  clear:  Richardson  v.  Loupe^  80  Cal.  496.  The 
subject  matter  of  the  jurisdiction  is  the  property  of  the  de* 
ceased  only,  and  this  jurisdiction  cannot  be  extended  even 
by  the  consent  of  all  parties  interested  in  the  property.  The 
probate  court  is  authorized  to  make  partition  only  in  certain 
cases  of  joint  tenure.  Its  action  must  be  confined  to  a  single 
estate.  Under  statutes  like  ours  partition  is  had  only  because 
the  land  was  the  property  of  the  decedent,  not  because  it  is 
the  land  of  heirs.  The  fact  that  jurisdiction  of  all  undivided 
interests  of  a  decedent  *  is  given  does  not  evince  a  purpose  to 
intrust  the  court  with  the  power  to  make  partition  or  allot- 
roent  of  property  in  which  strangers  have  an  interest:  Sny- 
der's Appeal,  36  Pa.  St.  168;  78  Am.  Dec.  372.  See,  also, 
Matter  of  WiU  of  Walker^  136  N.  Y.  28;  Romig's  Appeal,  8 
Watts,  415. 

The  cotenants  not  before  the  court  could  not  be  affected 
by  the  partition.  Section  1686  of  the  Code  of  Civil  Procedure 
makes  the  decree  binding  only  "on  all  parties  interested  in 
the  estate."     The  court  may  recognize  the  interests  of  grantees 
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of  the  heirs  or  deTiseei,  and  the  simple  fact  that  the  oode 
(seo.  1678)  makes  special  provision  for  such  grantees  indi- 
cates that  it  was  not  intended  to  extend  the  role  any  further. 
Sections  1676  and  1688  require  that  notice  be  given  to  all 
parties  interested  residing  in  the  state,  before  the  commis- 
sioners are  appointed,  or  partition  is  ordered,  stating  the  time 
and  place  and  where  the  commissioners  will  proceed  to  make 
the  partition;  but  the  probate  court  can  inquire  only  as  to 
who  are  parties  in  interest  claiming  under  the  decedent,  and 
whether  the  proper  notice  has  been  given  to  them.  As  it  has 
no  jurisdiction  of  any  one  except  those  interested  in  the  estate 
it  is  clear  that  it  cannot  determine  whether  proper  notice  has 
been  given  to  the  latter,  or  bring  them  within  its  jurisdiction. 

The  authorities  cited  by  counsel  for  respondent,  we  think, 
do  not  sustain  his  contention.  Brennan  v.  fid,  which  is 
reported  in  a  note  to  Oate$  v.  Irieh,  2  Rich.  599,  was  decided 
upon  the  provisions  of  the  acts  of  1824  and  1839,  referred  to 
in  the  opinion,  and  the  court  said  that  these  acts  were 
intended  to  save  the  delay  and  expense  to  these  proceedings 
in  equity,  by  giving  to  the  judges  of  the  courts  of  ordinary, 
jurisdiction  to  make  partition  of  the  real  estates  of  deceased 

persons,  by  sale  or  division  in  certain  cases When  a 

judge  of  the  court  of  equity  was  required  incidentally  to 
decide  upon  questions  of  title  he,  according  to  his  discretion, 
determined  for  himself,  or  sent  an  issue  to  be  tried  at  law. 
The  act  ^*  of  1824  transferred  cases  of  a  limited  amount^ 
within  this  branch  of  equity  jurisdiction,  to  the  courts  of 
ordinary,  thus  making  them,  as  to  such  matters,  inferior 
courts  of  equity;  and,  by  the  right  of  appeal  to  the  court  of 
common  pleas,  a  trial  by  jury  was  saved  to  any  party  who 
desired  it."  No  such  intention  on  the  part  of  the  legislature 
is  manifested  in  our  statutes.  In  Earl  v.  Rawe^  86  Me.  421, 
68  Am.  Dec.  714,  it  appears  that  the  statute  authorized  parti- 
tion after  settlement.    The  parties  were  all  heirs  or  devisees* 

2.  Section  1666  of  the  Code  of  Civil  Procedure  provides 
that  in  the  decree  of  distribution  the  court  must  name  the 
persons  and  the  proportions  or  parts  to  which  each  shall  be 
entitled,  and  that  such  decree  is  conclusive,  subject  only  to 
be  reversed,  set  aside,  or  modified  on  appeal.  Ordinarily, 
after  the  entry  of  this  decree,  the  court  has  no  power  over  the 
property  or  the  rights  of  the  distributees  (  Wheeler  v.  Bolton, 
64  Cal.  302);  and  courts  of  equity  alone  can  afford  relief: 
EsUUe  of  Hudeon,  63  Cal  464.    Sections  1676  and  1676  of  the 
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Code  of  CiTiI  Proeedare,  howerer,  proTide  for  an  exoeptioDi 
▼is.,  that  when  the  estate  assigned  by  the  deoree  to  two  or 
more  heirs,  deTisees,  or  legatees  is  eoinmoD«  and  the  reepectlYe 
shares  are  not  separated,  partition  may  be  made  by  three  dis- 
interested persons.  The  partition  can  be  ordered  on  the  peti* 
tion  of  any  person  interested  in  the  estate,  bat  said  petition 
most  be  filed,  and  the  attorneys,  guardians,  and  agents 
representing  absent  parties  must  be  appointed  and  notice 
giren  before  the  order  or  decree  of  distribution  is  made.  It 
is  claimed  by  oounsel  for  respondent  that  the  section  as  to 
time  is  merely  permissive.  It  says  the  petition  may  be  filed 
and  notice  given  at  any  time  before  the  decree,  but  we  think 
the  intention  was  that  it  must  be  filed  before  the  decree  of 
distribution.  There  is  every  reason  for  so  holding.  As  stated 
before,  ordinarily  the  eonrt  loses  jurisdiction  over  the  property 
after  the  entry  of  the  decree  of  distribution,  except  to  compel 
delivery.  The  section  gives  to  the  court  the  power  to  reserve 
its  jurisdiction  ^^  to  proceed  beyond  the  making  of  the  decree. 
For  this  purpose  the  parties  in  interest  must  be  kept  before 
the  court,  and  must  be  given  an  opportunity  to  protect  them- 
seWes  in  the  proceedings  looking  to  a  division  of  their  prop- 
erty. If  a  petition  may  be  filed  at  any  time  after  the  decree 
of  distribution  is  entered,  how  are  the  parties  to  have  notice 
of  the  intended  proceedings?  Must  they  watch  the  record 
for  years  at  their  peril?  The  notice  required  by  section  1676 
is. confined  to  **all  persons  interested  who  reside  in  this  state, 
or  to  their  guardians,  and  to  the  agents,  attorneys,  or  guard- 
ians, if  any,  in  this  state,  of  such  as  reside  out  of  this  state." 
Every  one  interested  in  the  settlement  of  an  estate  is  supposed 
to  be  before  the  court,  and  to  take  notice  of  its  proceedings, 
but  when  the  estate  has  been  settled  and  the  interests  of  all 
parties  have  been  ascertained  by  the  decree  of  distributiont 
and  the  property  has  been  set  over  to  them  absolutely  and 
unconditionally,  without  any  previous  proceedings  indicating 
an  intention  to  divide  the  property,  the  jurisdiction  of  the 
court  is  exhausted. 

We  think  that  the  court  below  ought  not  to  proceed  any 
further  towards  the  partitioning  of  the  undivided  interests, 
described  in  the  affidavit  filed  herein.  The  rights  of  the 
parties  should  be  settled  by  a  suit  for  partition,  in  which  all 
persons  having  any  interest  in  the  lands  may  be  made  parties, 
and  in  which  the  oommissionezs  will  not  be  required  to  divide 
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the  property  in  each  eoaoty  Mparatelyy  m  they  would  haLwm 
to  do  ander  section  1677. 

It  is  ordered  that  the  writ  issue  as  prayed  for. 

Bbatty,  C.  J,,  being  disqualified  did  not  participate  in  the 
foregoing  decision. 

Rehearing  denied.  ^^__ 

BsTATis  o»  DsoBDBiiTi— Joanmonov  fo  ADimnsm.— Hit  {wobftte 
oourkoaa  take  Jarisdiotton  and  admintiter  remtdiesonly  tm  prorided  byatat- 
ate:  Orimei  ▼.  Nwri$,  6  OsL  021;  66  Am.  Dm.  646.  The  tnperior  ooart 
aotinit  in  probata  prooeedingt  obtaina  ita  anthority  to  award  ooata  from  tha 
itatnte.  Ifei  power  ia  confined  to  tbe  terma  of  aeotion  1720  of  the  Code  of 
Civil  Proceilora:  Heitrp  ▼.  Superior  Oomrt^  M  CaL  669.  Bnt  in  tha  earlier 
oaaea  of  0Uu4p$  ▼.  Perry,  6  OaL  68^  6S  Am.  Deo.  92,  and  He^rmee  t.  Ueeka,  10 
CaL  1 10.  70  Am.  Deo.  703^  it  waa  held  that  moat  of  tiie  powera  of  the  pro- 
bate court  belong  peonliarly  and  originally  to  a  oonrt  of  ehanoery  which 
still  retaina  all  of  ita  Joriadiotioa. 

PABTiTioir  BT  Probatb  Codbt. — A  probata  conrl  may  partition  real 
eatate  among  heirs  and  deviaees  noder  the  Maine  atatnte,  and  may  aat  off  to 
a  deviaea  of  net  profits  hia  portion  of  the  land  doTiaed:  Jftirf  t.  Rowe,  S6 
Me.  414;  68  Am.  Dea  714.  The  partition  of  a  deoedent'a  eatate  ia  merely 
incidental  to  general  probate  jarladiction,  and  is  Toid  if  the  grant  of  admin- 
istration ia  roid:  Sigoumey  r.  SiU^^  21  Pick.  101;  S2  Am.  Dea  248.  The 
orphans'  oonrt  haa  jurisdiction  to  decree  partition  only  in  certain  oases  of 
joint  tenure,  and  these  eases  ara  defined  by  atatntex  finycfer'a  Appeal,  36 
Pa.  St  166;  78  Am.  Deo.  872. 

Partition  la  Oonaeotion  with  the    IMatrl^i&tioa  of  the  aatntea  of 
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death  of  the  owner  of  real  property  hia  estate  nanally  Toata  in  two  or  more 
peraona  in  cotenancy,  and,  if  distributed  to  them  in  nndivided  intereata, 
they  muat  resort  to  an  independent  anit  or  proceeding  for  the  purpooe  of 
converting  their  aeveral  intersatainto  eatateain  aeveralty,  unleaatheatatntea 
of  the  state  in  whioh  their  property  lies  provide  for  aome  proceeding  in  oon- 
iieotion  with  the  aettlement  and  distribution  of  the  estate,  by  whioh  the 
«amo  purpose  may  be  aooomplished  aa  that  sought  by  a  suit  for  partition. 
In  perhaps  a  majority  of  the  states,  atatntea  have  been  enacted  authoria- 
ing  the  court  having  juriadiction  over  the  eatatea  of  deoedenta  to  make 
partition  thereof  among  the  heira,  deviaeea,  or  other  benefioiariea.  Tbe 
jurisdiction  thus  established  is  scarcely  second  to  any  in  importance,  and  it 
is  a  just  ground  of  regret  that  the  statutes  regulating  ita  exercise  are  ae 
general  in  their  terms,  and  the  decisions  interpreting  them  so  infrequent, 
tiiat  the  practitioner  must  proceed  almoat  without  a  guide,  nnleaa  at  liberty 
to  pursue  the  general  rulea  applicable  to  proceedinga  for  partition  con- 
ducted in  other  courts. 

Tbe  power  of  the  legislature  to  confer  upon  probate,  surrogate,  and  other 
like  courts,  antliority  to  make  partition  has  been  disputed,  especially  in 
those  states  whose  constitutions  vest  in  courts  other  than  those  named  gen- 
eral jurisdiction  in  all  cases  in  equity.  It  must,  however,  we  think,  be 
conceded,  both  upon  principle  and  upon  autliority,  that  the  setting  aside  to 
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the  hmn  at  devisees  of  a  decedent  their  due  proportion  of  hla  estate,  to  be 
held  by  them  in  seTeralty,  may  be  regarded  ae  a  proper  step  in  the  distri* 
batioa  of  each  estate,  and  may,  therefore,  be  committed  to  any  oonrt  having 
jurisdiction  over  the  estates  of  decedents,  without  in  any  respect  infringing 
npon  the  jurisdiction  of  conrte  of  equity,  or  of  each  other  courts  as  miy  be 
inthorised  to  make  partition  of  the  property  of  ootenante  npon  the  suit  of 
any  one  of  their  number:  Bobin^nr.  FcUr,  12SU.  S.  63;  DeCaairor,  Barrf, 
18  Okl.  96;  Roaenberg  ▼.  Frank,  58  CaL  387,  402. 

Wiih  ReapeH  to  ike  Time  When  Application  fiuqr  be  Made  for  the  partition 
ei  the  estate  of  a  decedent  it  is  obvious  that  it  cannot  precede  the  valid 
appointment  of  an  administrator  or  executor,  for  the  reason  that  it  is  merely 
ancillary  to  the  administration.  Therefore,  if  the  supposed  grant  of  admin- 
istration is  declared  void,  the  proceedings  for  partition  cannot  be  rescued 
from  tbs  same  fate:  Biffommqf  v.  Biblep,  21  Pick.  101;  S2  Am.  Dec  248. 
Not  until  the  estate  has  been  settled,  and  it  has  been  ascertained  that  the 
property  will  not  be  required  to  be  sold  to  pay  the  debts  of  the  dece<leut  or 
other  claims  against  his  estate,  can  there  be  any  assurance  that  there  is  aiiy 
thing  to  partition,  or  if  any  thing,  what,  and  we  presume  that  sny  applica- 
tion before  that  time  is  premature.  So^  also^  in  those  states  in  which  the 
court  has,  and  must  exercise,  jurisdiction  to  determine  who  are  the  respect* 
ive  heirs  or  legatees,  and  what  are  their  several  interests,  no  partition  can 
precede  such  determination. 

The  entry  of  a  decree  making  final  distribution  of  the  estate  of  a  decedent 
generally  exhausts  the  jurisdiction  of  the  court  over  that  subject,  so  that» 
unless  such  decree  of  distribution  is  set  aside  upon  appeal,  motion  to 
vacate,  or  other  appropriate  proceeding,  no  other  or  different  decree  of 
distribution  can  be  made:  Wheeler  ▼.  Bolton,  54  Cal.  302;  KhtaU  </  Hud- 
ton.  83  OaL  454;  BuckUy  v.  Superior  Court,  102i?aL  6,  ante,  p.  135;  Hurley 
V.  HamiUon,  37  Minu.  100.  As  partition  in  connection  with  the  settle- 
ment and  administration  of  the  estate  of  a  decedent  is  but  a  perfected 
distribution  thereof,  it  would  seem  that  if  such  distribution  is  appar- 
ently completed  without  any  proceeding  being  taken  for  partition  that 
the  respective  parties  may  be  regarded  as  dismissed  from  the  further  juris- 
diction of  the  court,  and,  therefore,  precluded  from  reviving  such  jurisdiction 
by  subsequent  proceedings  for  partition.  This  was  substantially  the  view 
taken  in  the  principal  case.  The  statute  of  California,  under  which  the 
proceeding  there  in  question  was  authorised  to  be  conducted  declared  "  that 
the  petition  may  be  filed,  attorneys,  guardians,  and  agents  appointed,  %nd 
notice  given  at  any  time  before  the  order  or  decree  of  distribution,  but  the 
commissioners  must  not  be  appointed  until  the  order  or  decree  ii  made  dis« 
tributing  the  estate.**  The  petition  was  not  filed  until  after  the  order  or 
decree  of  distribution  had  beelk  made,  and  it  was  therefore  held  that  the 
court  had  loet  jurisdiction  to  make  the  partition,  and  that  it  must  be  pro- 
hibited from  further  proceeding.  It  is  true  that  this  decision  may  be 
regarded  as  simply  construing  a  local  statute.  Independently  of  specific 
provisions  upon  this  subject  there  must  generally  be  some  time  after  which 
no  application  for  partition  can  be  made.  This  time,  we  think,  cannot  be 
later  than  the  closing  of  the  estate,  and  the  formal  discharge  of  the  execntor 
or  administrator:  Cox  v.  lnrjle»ton,  30  Vt.  258;  Collamer  v.  Hulchifie,  27  Vt. 
733;  or  the  entry  of  a  decree  of  final  distribution:  Hurley  v.  Hamilton,  37 
Minn.  180.  But  in  Maine  and  Pennsylvania  the  application  may  be  made 
for  an  unlimited  time  after  the  distribution  and  closing  of  the  estate,  pro- 
tided  the  title  of  the  petitioning  heir  or  devisee  has  not  been  extinguished 


14S  BUOKLIT  «•  SUFBBIOE  CoOST.  [CttL 


by  prMripliMit  MeHMm  t.  TrapMU,  M  FW  8i.  4^  7i  As.  Itai  Oif  JM 
▼•  Bom.  86  lU  4i4|  68  Am.  Dm.  714. 

ha  maj  appear  by  his  gnardiaa;  if  a  marmd  womaa^  hw  bubaad 
p«titioo  ia  hw  right:  Afof<  ▼.  Tot^M  Admr^  S  Raw^  IM.  If  a  mit«j. 
aoM  has  beta  mads  by  any  U  tiia  heir%  bit  grmiitoa  is  osoaliy  eotitlsd  ta 
make  appUoatloa  for  partitions  Stewart^t  ^PP^  66  Fa.  8t  941;  Z^  Omatro 
▼.  Barrp.  18  GaL  09;  Jfiia/y'e  MtUUt,  I  Ashm.  86S.  In  PomuylTaola  the 
application  may  be  made  by  a  widow  of  an  heir  who  baa  an  estate  in 
remainder  after  the  life  of  his  mother  who  died  before  the  petition  was  filed: 
CoU'9  Appeal,  79  Pa.  St.  835;  and  may  probably  alio  be  by  a  tenant  for  life: 
BankinM  Appeai,  95  Pa.  St.  868.  In  Alalmma  the  pereonal  representative  of 
a  deceased  tenant  in  common  may  maintain  the  proceeding  in  the  probate 
ooart  for  the  partition  of  the  property  U  the  decedent:  MeOorkle  t.  iKSfteo,  75 
Ala.  214.  As  an  interest  in  the  property  and  a  right  to  hare  a  partition 
are  indispeosable  elements  of  the  applicant's  claim,  the  ImcI  that  the  coar*- 
has  foand  that  he  is  not  an  heir  of  the  decedent,  nor  otherwise  entitled  to 
an  interest  in  the  estate*  is  cooolasiTO  against  his  claim  for  this  relief:  /n  re 
KateeBetaU.  148  Pa.  St  471. 

A  PetUkm  or  AppUeaHtm  in  WriiiMg  ia  BeemHtil,  and  n  partition  will  be 
adjudged  Toid  nnless  snch  written  petition  is  established,  except  when  the 
proceedings  are  qaestioned  after  so  great  a  lapee  of  time  that  the  court  may 
reasonably  presume  that  snch  petition  has  existed  in  dne  form,  but  has  beei> 
lost:  B^oum  ▼.  SoeggtU,  22  K.  H.  648.  In  the  majority  of  the  states  the 
statutes  are  either  wholly  silent  or  else  speak  in  general  or  vague  terms 
respecting  the  contents  of  the  petition  for  partition.  When  any  snch 
petition  is  required  it  seems  to  be  obvious  that  it  onght  to  at  least  set  forth 
the  facte  upon  which  the  court  is  called  to  act  suffioientiy  to  inform  the 
court  of  the  names  of  the'interested  partiee  so  far  as  known:  BagaaCe  Bejttie, 
7  Watts,  488;  BidUurde  ▼.  Boie,  68  Fa.  St  248;  the  reapectire  moietiee  and 
interests  of  each,  and  the  property  sought  to  be  diyided  among  them. 
These  proceedings  are  viewed  with  strictnees  by  the  oonrts,  and  there  ia  a 
general  tendency  to  exact  at  least  a  snbstantial  oomplianoe  with  cTory 
requirement  of  the  statute  upon  the  subject,  and  in  the  absence  of  snob  com- 
pliance, to  avoid  them,  even  when  collaterally  assailed.  Thnsy  in  Alabama, 
among  the  other  requirements  of  the  petition  is  that  it  state  tiie  names  and 
residences  of  the  persons  interested  in  the  estate.  The  failure  to  diecloee 
the  names  of  the  heirs  is  fatal  to  the  proceeding:  Whiimtm  ▼.  Beeee^  69  Ala. 
532;  Johnson  v.  Bay,  67  Ala.  603.  This  rule  was  applied  where  the  petition 
had  been  filed  by  the  personal  representative  of  a  deceased  tenant  in  com- 
mon, as  authorised  by  the  statute,  bat  it  failed  to  disclose  who  were  the 
heirs  or  other  snooessors  in  interest  of  suq^  decedent:  McOorkU  t.  Bhea^  76 
Ala.  213.  The  omission  to  state  the  place  of  residence  of  interested  parties, 
though  their  names  were  disclosed,  has  also  been  held  fatal  to  the  proceed- 
ing: Ballard  t.  Johns,  80  Ala.  32. 

The  Parties  to  the  Proceeding  Mvst  Indmde  all  persons  having  any  intereet 
in  the  property  derived  from  and  under  the  decedent,  and  if  any  of  snob 
persons  are  not  made  parties,  whether  infants  or  adults,  their  interests  can- 
not be  affected  by  the  partition:  Whitiman  v.  Bmso,  69  Ala.  632.  By  prop- 
erty derived  from  and  under  a  decedent  we  mean  snch  only  as  was  acquired 
from  him  by  descent,  devise,  or  bequest^  for  if  he^  in  his  lifetime,  oonveyed 
the  property,  or  any  part  thereof,  the  part  so  oonveyed  constitutes  no  par- 
of  his  estate  in  probate,  and  cannot  be  there  partitioned:  Ihtsher  v.  AUm^ 
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fomi  Waier  Co.,  02  Pa.  St  225;  91  Am.  Dml  IM,  If  any  of  ttM  kdn  m 
dtTisMs  has  oonreyed  bis  shart  the  eoiir«yaiio«  miwt  b«  raoogniMd  aad 
profeect«d«  aod  the  part  oonTeyed  aet  off  to  hb  gran  too:  Vt  Stata.,  ad.  1880^ 
•ee.  2257;  JBUaU  f^  Dt  Qaatro  t.  Barrg,  18  CaL  96;  WU.  Rar.  Stuta.,  aao. 
3915;  HoweU*8  Mioh.  Stata.,  aeo.  5970.  A  ooiiTayanoa  mada  daring  tba 
pendency  of  the  proceedinga  doea  not  impair  the  effect  of  the  partittom 
Cool  T.  DantwptnU  17  Maaa.  345.  A  known  vendea  moat  be  mada  a  party, 
ar  the  proceedinga  cannot  affect  hia  intenat:  BvHtr  ▼.  i^oyi^  25  Hich.  53;  12 
Am.  B«p.  218;  Thnxprnm  r.  8m,  56  Pa.  St.  I5&  It  U  not  neceaaary,  to 
antitU  a  peraon  to  be  made  a  party  to  the  proceeding  for  partition  in  pro- 
bata^ that  hie  eatate  be  one  in  fee.  Hence,  if  he  or  aha  baa  a  life  eatata  by 
reaaon  of  being  the  aunriring  hnaband  or  wife  of  a  deceaaed  ootenant,  hia  or 
her  iataraat  aa  anch  cannot  be  affected,  nnleaa  ha  or  ahe  la  made  a  party  to 
the  proceeding:  Ballard  t.  JcAm,  80  Ala.  32;  Barclay  v.  Kerr,  110  Pa.  8k 
130. 

To  Whai  Sufyed  Matter  BxUndB.—ThfB  QueaUon$  Whkk  map  be  LUigated 
ttad  DeUrndiied  are  reatricted  by  the  limited  jariadiction  of  the  conrt,  and, 
in  acme  of  the  atatea,  by  the  manifest  fear  that  the  jariadiction  cannot  be 
aafely  axerciaed  in  any  bat  ihe  moat  aimpla  caaea.    In  the  firat  place,  the 
jariadiction  of  a  conrt  of  probate  ia  neeaaaarily  confined  to  the  eatate  of  a 
decedent,  and  while  it  may  be  anthoriced  to  determine  who  haa  ancoeeded 
to  sach  eatate  aa  heira,  deviaeea,  or  otherwiie,  it  haa  no  anthority  to  con- 
sider or  determine  adrerae  daima  to  the  property  made  by  peraona  whoaa 
titb  waa  not  acqnired  from  or  nnder  the  decedent:  Stewart  r.  Leihr,  1  Waah. 
341;  22  Am.  St.  Rep.  150;  WUl  of  Walker,  136  N.  Y.  28.     Thia  rale  ramaina 
applicable,  thongh  the  conrt  having  jariadiction  over  the  eatate  of  the  deoe« 
dent  ia  also  po^aeaaed  of  general  common  law  and  equity  jariadiction,  for, 
while  acting  in  a  probate  proceeding,  it  ia  not  azercisiog,  and  cannot 
exercise,  ita  general  jurisdiction  either  aa  a  court  of  chancery  or  of  com- 
mon law:  TheUer  r.  Stuh,  57  CkL  459;  In  re  AUgier,  65  Cal.  228;  Sfnith  w, 
WteterfiM,  88  CaL  378;  In  re  Haae,  97  Cal.  232.    In  acme  of  the  atatea,  if 
the  decedent  waa  a  cotenant  with  othera,  the  conrt  ia  given  authority  to  aet 
off  hia  ahare  from  that  of  the  living  cotenanta:  Vt.  State.,  ed.  1880,  sec 
2259;  Maaa.  State.  1882,  aeo.  60,  p.  1035;  Parmm'e  Betate,  64  Vt  193;  and 
in  othera  the  court  may  proceed  to  make  complete  partition  between  a 
deceaaed  and  aurriving  cotenanta:  Tex.  Stata.  1879,  aea  2132;  Brightley'a 
Pardon's  Bigeat,  aec  15%  p.  538;  Stewart  t.  Allegheny  NaL  Bank,  101  Pa. 
St  342.     Sometimea  the  court  ia  authoriaed  to  act  only  when  the  aharea  or 
iatereata  of  the  partiea  are  not  in  diapute,  and  do  not  aeem  uncertain:  Me. 
State.,  ed.  1883,  aeca.  8,  9,  p.  550;  KeUey  t.  KeUey,  41  N.  H.  501;  Oage  r. 
Qa^  29  N.  H.  533;  Maaa.  Stota.,  ed.  1882,  aea  59,  p.  1035.     In  auch  caaea 
the  jurisdiction  of  the  conrt  ia  not  OQated  or  auspended  by  the  mere  claim 
of  one  of  the  partiea  that  there  ia  a  dispute  or  uncertainty.     "To  deprive 
the  probate  court  of  ita  jurisdiction  in  a  matter  of  this  kind  in  any  partic- 
alar  caae  it  must  be  made  to  appear  that  there  is  a  real  doubt  and  uncer* 
tainty  in  relation  to  the  legal  righta  of  the  partiea.    The  mere  fact  that  they 
do  not  agree  what  those  righta  are,  or  that  they  are  in  controveray  in  reapect 
to  them  with  each  other,  ia  not  of  itaelf  anfficient  and  oonclaaive.    It  must 
first  be  by  acme  meana  affirmatively  and  aatisfactorily  ahown  that  there  ia 
an  actual  diapute  and  uncertainty  concerning  their  aharea  or  proportions, 
which  can  be  definitely  determined  only  by  submitting  some  controverted 
qneation  of  fact  to  a  jury,  or  some  doubtful  and  contested  question  of  law 
to  a  legal  tribunal  competent  to  decide  it    If  the  facta  in  reference  to  which 
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the  alleged  dispute  or  ancertatntj  arises  are  all  known  to,  and  expressly 
admitted  by,  the  parties,  and  the  law  applicable  thereto  is  clearly  settled 
and  established,  and  if  these  show  that  the  oonrt  has  jurisdiction,  it  is  the 
duty  ot  the  judge  to  proceed  and  cause  the  partition  to  be  made,  although 
one  of  the  parties  should  insist  that  there  is  a  dispute  and  eoatrorersy  cun- 
cerning  tlieir  relative  shares  and  proportions  of  the  estate":  DeaHtom  t. 
PitHon,  7  Allen,  192;  BaWird  t.  Johm,  80  Ala.  32;  iforM  t.  /Wncft,  159 
Mass.  469;  Bladneell  ▼.  BiadnoeU,  86  Tex.  297.  If,  after  the  oonrt  has 
assumed  jurisdiction  and  appointed  commissioners,  there  arises  a  dispute  or 
uncertaiuty,  the  oonrt  will  proceed  with  the  partition:  PoUer  r.  Btaard^  11 
Alien,  187.  The  fact  that  the  decedent  did  not  die  seised  of  the  Innds 
sought  to  be  partitioned  sometimes  oasts  the  oonrt  of  its  jnrisdiction:  Law 
V.  PaUer$OH,  I  Watts  9t  8.  184;  OeUifraUk  ▼.  Oretm,  13  Serg.  k  R.  93;  Me- 
Miuter§  ¥.  Caroiherg,  I  Pa.  St.  324.  In  PennsyWania  a  partition  can  be 
made  only  when  the  course  of  descent  has  not  been  altered  by  the  prorisions 
of  the  last  will  and  testament  of  the  decedent.  Hence,  if  he  derlsea  all  his 
property  to  a  portion  of  his  heirs,  thereby  exclnding  others  from  their  inher- 
itance, no  partition  in  probate  oan  ha  made,  though  mich  of  the  heirs  as  ars 
not  excluded  from  the  will  hold  the  estate  in  cotenancy  in  equal  moietiee: 
Vowitickel  v.  PaOermm,  114  Pa.  81  21.  As  the  proceeding  is  merely  ancil- 
lary to  the  settlement  of  the  estate  of  a  decedent,  it  cannot  iuroWe  any  title 
not  held  by  him  at  the  time  of  his  death:  Dre$h^  ▼.  AUemiowm  Water  Coi,  52 
Pa.  St  225;  91  Am.  Dec.  150;  nor  determine  the  title  of  one  of  the  heirs 
who  claims  to  be  the  sole  owner  of  the  property;  MC$  EtttUe^  6  Pa.  St.  457. 
Generally,  questions  of  title,  so  far  as  they  oan  arise  in  probate  proceeJiuga, 
are  disposed  of  before  the  commissioners  are  appointed  to  make  the  parti- 
tion by  a  decree  of  distribution  conclusiTcly  fixing  the  share  of  each  heir  or 
devisee  in  the  estate  of  bis  ancestor  or  testator:  In  rt  Oarraud,  36  Gal.  277; 
Freeman  t.  i?rf Am,  68  Cal.  Ill;  and  the  office  of  the  proceedings  for  parti- 
tion is  merely  to  segregate  the  shares  so  fixed  from  each  other,  and  to  trans- 
form them  from  undivided  interests  to  estates  in  severalty.  The  title  which 
is  within  the  jurisdiction  of  the  court  is  the  legal  title  only,  and  partition 
may  be  made  in  accordance  with  snch  title  without  affecting  or  prejudicing 
equitable  rights  or  titles  dependent  thereon,  except  where  sales  are  made  in 
puriiuance  of  such  partition  to  bona  fide  purchasers  having  no  notice  of  any 
equitable  right  or  interest  attaching  to  the  legal  estate:  Caperion  v.  Hali,  83 
Ala.  171.  From  the  proposition  hereinbefore  asserted,  that  the  jurisdiction 
of  the  court  is  confined  to  the  estate  of  the  decedent,  it  results,  in  the 
absence  of  express  statutory  provision  to  the  contrary,  that  partition  cannot 
be  made  except  when  he  held  an  estate  in  severalty.  Therefore,  if  he  was 
merely  a  cotenant  with  others,  there  cannot  be  any  partition  in  probate 
between  him  and  them,  and  such  attempted  partition,  even  though  made 
with  the  acquiescence  or  consent  of  all  the  parties  in  interest,  must  neces- 
sarily be  void,  because  the  court  is  without  jurisdiction  over  the  subject 
matter:  Snyder't  Appeal,  .36  Pa.  St.  166;  78  Am.  Dec.  372;  Romig*»  Appeal, 
8  Watts,  416;  Dresher  v.  AUentown  Water  Co.,  52  Pa.  St  225;  91  Am.  Deo. 
150;  Feather  v.  Strohoecker,  3  Pen.  &  W.  605;  24  Am.  Dec.  342;  Eelt»  Estate^ 
6  Pa.  St  459;  Ridiardson  v.  Loupe,  80  Cal.  490;  nor  can  any  exception  to 
this  rule  be  maintained  by  showing  that  one  of  the  heirs  of  the  decedent 
was  a  cotenant  with  him  in  his  lifetime,  and,  therof<M«,  he  and  the  other 
heirs  of  the  decedent  own  the  entire  property  sought  to  be  partitioned.  As 
to  interests  which  he  did  not  acquire  as  heir  or  devisee  of  the  decedent,  he 
ui  not  a  party  before  the  court,  and  the  ronrt  has  no  jurisdiction  to  mak* 
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■Bj  inqpurj  or  deiaiiuiuiiilm  ntptoting,  or  aay  dispodtioa  of,  moh  Inttr* 
«li:  BmeUtif  r.  Swperhr  GmrC,  102  OU.  6;  ainU^  p.  186. 

Ihm  0U8  of  Brmmam  w.  HUl^  dooided  in  1838  by  tht  oowi  of  appoola  of 
South  OuoUna.  tho  opinion  in  whioh  ia  printod  by  way  of  nolo  to  OaUt  ▼• 
hkk,  2  Bleh.  509,  hao  boon  cited  u  in  opposition  to  tht  viowt  btro  txproMod. 
Tho  loBgnago  of  tho  ttatnte  in  question  wao,  bowerer,  essentially  different 
from  that  nanaliy  employed  in  statutes  antborixing  proceedings  in  partition 
hi  oomiaetioo  with  the  settlement  and  distribution  of  the  estates  of  deosdento. 
The  orphnns'  court  of  South  Oarolina  was  apparently  rested  with  authority 
to  aet  independently  of  there  being  any  proceeding  before  it  respecting  tho 
administzation  of  an  estate.  A  statute,  enacted  in  1821,  purported  to  giro 
the  court  "  full  power  and  authority  upoa  the  application  of  any  person  or 
persona  interested  therein,  to  make  sale  or  diriaion  of  the  real  estate  of  any 
psnoo  or  persona  who  may  haTo  died  or  shall  horeaf  tor  die  Intestate  or  lear* 
inga  wUL**  Tho  purpose  of  this  act  was  apparently  to  hare  a  sale  of  lands 
made  in  all  oases  where  they  belonged  to  a  decedent  and  oould  not  be  divided, 
and  therefore  the  appellate  court  in  the  case  cited  sustained  a  sale  of  the  inter- 
est of  a  dsoedent  consisting  of  a  moiety  only  of  the  property.  In  other  words, 
the  orphana'  court  was  giren  general  authori^  to  sell  any  property  in  which 
a  decedent  had  an  intereeti  upon  tho  application  of  any  person  interested 
therein,  and  this  juriadictico  was  not  a  part  of  ita  special  jurisdiction  tc 
administer  upon  and  settle  the  estates  of  decedents. 

If  the  statute  under  which  the  proceedings  are  conducted  authoriass  tho 
sommisaiooera  to  segregate  the  interest  of  a  deceased  tenant  in  common,  and 
to  then  make  partition  thereof,  and  they,  at  the  suggestion  or  with  tho  consent 
of  the  other  cotenants,  undertake  to  partition  the  whole  property,  and  the 
courts  upon  the  report  of  their  prooeedinga,  undertakea  to  confirm  them,  auch 
confirmation  ia  absolutely  Toid,  because  it  cannot,  eren  by  their  consent,  ezer- 
tfae  jurisdiction  over  the  estatea  or  interests  of  the  eotenanta  of  the  decedentt 
Panan^  BtiaU^  64  Ytb  198.  In  some  of  the  statea  the  authority  of  the  court 
h  limited  to  lands  within  the  county  in  which  it  is  held,  and  where  such  is 
the  law  any  attempted  partition  of  lands  outaide  of  that  county  ii  aboolntely 
void:  Tymipmedr.  FUgpairidt,  76  Ala.  297. 

The  granting  to  coorta  of  probate  of  authority  to  partition  the  landa  of 
deoedBnta  is  not  of  itself  a  withdrawal  of  such  authority  from  courta  of  ohan* 
csiy  proceeding  in  suits  brought  by  a  tenant  in  common  of  such  property. 
The  jurisdiction  of  the  two  courts  is  concurrent.  If,  bowerer,  the  court  of 
probate  first  begins  to  exeroise  jurisdiction  upon  the  subject,  its  authority 
bscomee  esdusire,  and  courts  of  chancery  will  not  take  action  nnleas  sores 
special  cause  for  the  exercise  of  chancery  jurisdiction  has  arisen,  as  where  it 
appears,  that,  unlem  equity  interferse,  complete  justice  cannot  be  donei 
WiUtinttm  ▼.  Stuart,  74  Ala.  198. 

Jwrimiietiom Over  th$ Permm$  Whmlmterett§ art  SmgkttoU Affmied by  the 
proceeding  ia  here,  as  elsewhere,  indispensable  to  the  validity  of  the  partition. 
This  jurisdiction  is  not  established  by  the  original  proceeding,  wherein  the 
grant  waa  made  of  letters  testamentary  or  of  administration,  nor  yet  by  the 
proceeding  for  the  distribution  of  the  estate  in  undivided  moieties.  It  must 
be  bcought  into  being  by  some  kind  of  notice  to  the  parties  interested, 
deeigned  to  advise  them  of  the  fact  that  the  interests  wh^oh  exist  in  common 
and  undivided  are  about  to  be  segregated  into  estates  in  severalty.  The  con- 
tents of  the  notice  and  the  modes  of  its  service  may  be  aa  prescribed  by  stat- 
uts^  or  the  court  may  be  vested  with  a  discretion  to  designate  the  form  of 
the  notice  and  the  mode  of  its  aervice.  But  notice  M  preaoribed  by  statute 
•a  Bar.,  Vol.  XLL- 19 
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•r  th«  ordtr  d  Um  oovrt  la  •■wdHiI,  and  if  any  penoa  bas  bMB  proo— dad 
acalnat  im  tha  abaanoa  of  aoeh  notioa,  tlia  prooaadiag  u,  aa  againat  liiiiiv  a 
aMNBiiUiijt  Bnamr.  8til0t,  22  WiM,  120;  i?aiC4T.  Ofar6r«MMr.  40  Wia.  S38, 
109;  J?Jdbar«i0T.  i?alep  68  Pa.  St.  248;  Smiikw.  Ske,  11  Maaau  607;  Brmmr, 
ficfiWaa;  22 H.  H.  648;  Wood  w.  M^iek  16  Mian.  494;  /Voder  w.NomhaU. 
17  Maaa.  61.  Tha  atatoiea  of  Minnaaota  and  California  daelara  tliat^  "  bafora 
aommiaaionen  are  appointed,  or  partition  ordered  by  tha  oonrt,  notioe  thereof 
moat  be  given  to  all  persona  interested  who  raaide  in  thia  atata»  or  to  their 
yiaidiana,  and  to  their  agents,  attorneys,  or  gnardiana,  if  any  in  thia  state,  of 
SQch  aa  reside  oat  of  the  state,  either  personally  or  by  pnblio  notice,  aa  the 
aonrt  may  direct  **:  CaL  Code  Civ.  Ptoo.,  ae&  1676;  Mian.  Comp.  SUta.,  ecL 
1878,  sea  8,  p.  597.  See,  also,  Mass.  Geo.  Stots.,  ed.  1882,  sea  51,  p.  1034; 
Wis.  Rot.  Stats.,  aeo.  8944.  la  Pannsylrania  notioe  to  all  persons  named 
in  the  reoord  is  preanmad:  MkhanU  ▼.  BoU,  68  Pa.  St.  248;  Vmuets  Appeal, 
77  Pa.  St.  71. 

Commiisionert, — Jnriadiction  having  been  acquired  over  the  parties  inter- 
ested, the  oonrt  may  proceed  to  appoint  persons  to  make  the  partition.  The 
namber  to  be  appointed  differs  in  the  different  states.  When  appointed  they 
are  generally  known  aa  oommiaaionera:  CaL  Code  Civ.  Proc,  sec.  1675;  flow- 
eirs  Mich.  SUts.,  aeca.  6967,  5968;  Md.  State.,  ed.  ]|883,  aea  10,  p.  550; 
Code  of  Md.,  ed.  1878,  sees.  32-70,  pp.  407-415;  Mass.  SUta.,  ed.  1882,  sec. 
49,  p.  1034;  Tei.  SUts.  1879,  sea  2109;  Yt  Stats.  1880,  sec.  2352;  Ala. 
Code  1876,  sees.  2496-2503;  Wis,  Stats.,  see.  8942;  but  are  sometimes 
styled  distribntors  (Conn.  Stats.,  ed.  1875,  sees.  16,  17,  p.  371),  appraisers, 
or  parti  tioners:  Oa.  Code,  sec.  2585.  When  the  estate  of  the  decedent  con- 
sists of  real  property  situate  in  different  parts  of  the  state,  one  set  of  com- 
missioners may  generally  be  appointed  for  each  ooanty.  Where  the  eetate 
consists  solely  of  money,  no  distributors  need  be  appointed:  Damttpori  ▼. 
RichanU,  16  Conn.  817.  In  some  of  the  states  they  may  be  appointed  by  the 
testator  in  his  will:  Strong  ▼.  Strong^  8  Conn.  408.  Otherwise  the  power  to 
appoint  is  Tasted  exdusiTely  in  the  court  having  jurisdiction  to  settle  the 
estate  of  the  decedent:  Olemeni  r,  Bramard,  46  Conn.  179. 

QmaU/leaikm  <if  Gommisnonere. — In  meet  of  the  states  the  appointment  of 
the  commissioners  is  preceded  by  a  decree  of  diatribution,  wherein  the  prop- 
erty to  be  divided  among  the  heirs  and  devisees  is  described,  and  the  respect* 
ive  shares  or  moieties  of  each  is  designated*  This  corresponds  to  the 
interlocutory  judgment  or  decree  of  partition  in  other  cases.  A  certified 
copy  of  this  decree,  and  of  the  order  appointing  the  oommissioners,  ia  issued 
by  the  clerk  of  the  oonrt  aa  their  warrant,  and  they  are  required  to  take  and 
have  indorsed  on  such  warrant  their  oath  that  they  will  faithfully  disohaige 
the  duties  of  their  office:  CaL  Code  Civ.  Proa,  sea  1675.  Upon  taking  and 
indorsing  such  oath  they  are  qualified,  and  may  enter  upon  the  discharge  of 
their  duties. 

Notice  bg  the  ComndtsioHere.  —Before  the  oommissioners  make  the  partitionp 
'*  notioe  must  be  given  to  all  personsinterested  in  the  partition,  their  gnaixl. 
iana,  agents,  or  attorneys,  by  the  commissioners,  of  the  time  and  place  when 
and  where  they  shall  proceed  to  make  partition":  Cal.  Code  Civ.  Proc,  sea 
1683;  Ragan*a  Eetate,  7  Watta,  438.  We  know  of  no  decision  determining 
the  effect  of  an  omission  of  this  notica  It  occurs  to  ua,  however,  that  thia 
notice  ia  not  jurisdictional,  because  the  parties  in  interest  have  already  been 
brought  into  court  by  the  notice  required  to  be  given  when  the  application 
la  made  for  the  appointment  of  the  commissioners.  The  failure  to  give  this 
notice  is  nuqnestionably  a  very  grave  irregularity,  justifying  or  even  requir- 
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of  the  pariiiUm  bo  nfntad,  and  thai  ihe  oommMoaon 
^  dhiekid  to  l>o|tln.  «te  novo,  by  giying  the  proper  notices. 

Whiktli«  a^Atia^tt  re^^aires  notiee  to  be  given  to  "all  penone  intereeted," 

H  thin^  thoao  '^■rords  aura  here  naed,  and  moat  be  understood,  in  a  qnalided 

MM.  Thie  deorae  of   distribation  is  the  warrant  of  the  commisaionefs  aud 

tht  ttdir  of  %lieir  skppointment^    Thia  decree  ia  their  sole  gaide.    They  have 

isiathoftiy  to  aet  off  property  to  any  person  not  named  in  snch  decree,  nor 

i>  pnpQVticNia  ▼mriauiat  from  the  shares  or  moieties  there  described.    The  per- 

■OBsnamod   in  tAkm  doere«  oagbt^  thereforOp  to  be  deemed  "all  the  pentons 

inticestad  iik  the  petrtitioii*''  and  a  notioo  to  thero  sufficient  to  su»tain  the 

■ubseqnent  procoo dipg»  of  the  commissioners.     By  establishing  this  rule  the 

oommiaaioneTm  know,  from  oonaulting  their  warrant,  to  whom  notice  must  be 

gtven,  and  peraona  oallad  to  examine  the  title  may  readily  ascertain  whether 

all  the  paxuoi&a  h&we  received  nottoe  who  are  entitled  thereta     By  oonstru- 

ingthe  words  **  all  persona  interested  in  the  partition*'  in  their  literal  sense 

(he  eomiiuastoiiera  are  required  to  assume  the  judicial  function  of  ascertain* 

iagw\io  ara  peraona  intereeted,  a  function  which  we  think  belongs  ezclu« 

s&vely  to  iha  ooert.     If  the  oommisstoners  must  make  this  investigation,  the 

meaBu  at  tbair  oommand  are  so  inadequate  that  the  oondustoos  reached  by 

tbem  must  often  be  tainted  wttfi  aome  error  of  law  or  fact^  and  their  pro- 

caadinga  randerad  nugatory  from  failure  to  give  notice  to  parties  who  do  not 

appear  by  the  record  to  have  any  interest  in  the  transaction*     Whether  the 

eoanmissionara  nuay  rely  upon  the  deoree  for  information  with  respect  to  par- 

tiaa  entitled  to  notice  or  not^  it  seems  to  be  certain  that  they  need  not  give 

notice  to  persons  not  in  poesession,  and  whose  claim  of  title  does  not  appear 

from  the  county  records:  MerUdm  v.  Trapmll^  34  Pa.  St.  46;  76  Am.  Dec 


The  DuUet  and  Powen  ^f  iht  CommMonen  are  probably  coextensive  with 
those  of  eommisaioners  in  an  ordinary  anit  for  partition.  They  **  may  take 
testimony,  order  surveya,  and  take  such  other  steps  aa  may  be  necessary  to 
enable  them  to  form  a  judgment  upon  the  matters  before  them":  Gal.  Colo 
GIt.  Proc,  seo.  1683.  We  find  no  decision  or  statute  directly  adopting  for 
the  guidance  of  the  commissioners,  or  of  the  court,  the  principles  regolatiog 
partition  in  other  prooeedinga*  yet  we  apprehend  that  these  principles  are 
neeessarily  involved  in  the  grant  of  power  to  make  partition.  •  The  partition 
antboriaed  is  evidently  one  conducted  according  to  the  equitable  rules  long 
reoognised  in  like  proceedings  in  other  courts.  Thus,  some  of  the  heirs  may 
hnTo  conTcyed  portions  of  the  common  property,  or  enhanced  their  value  by 
permanent  and  costly  improvements.  If  partition  were  enforced  in  law  or 
in  equity  it  would  be  the  duty  of  the  commissioners  and  of  the  coart,  aa 
far  as  might  be  done  without  prejudice  to  the  interests  of  the  other  heira,  to 
aet  apart  to  tbe  heir  thus  conveying  or  improving  some  part  of  the  common 
property,  the  part  so  conveyed  or  improved.  We  think  the  same  duty 
arises  ondsr  like  circumstances  when  the  partition  is  merely  ancillary  to 
tbe  settlement  and  distribution  of  the  estate  of  a  deceased  person.  To  hold 
otherwise  would  bs  to  make  the  proceeding  grossly  inequitable,  and  render 
the  righta  of  the  parties  dependent  upon  the  court  which  happened  to  lirttt 
acquire  jurisdiction,  rather  than  upon  the  established  principles  of  jurispru- 
dence. In  making  partition  it  is  often  necessary  to  preserve  eqnality  in 
▼aine  to  afford  some  convenient  mode  of  ingress  and  egress  to  and  from 
aome  of  the  allotmenta  over  the  others.  The  power  to  charge  one  of  the 
nUotmenta  with  this  burden  in  favor  of  another  exists  when  the  parti* 
taSB  is  made  in  the  distribution  of  the  estates  of  a  decedent     "The  author* 
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1^  to  fir*  M€h  righto  tad  privilagw  !•  bolierad  to  ha,f  bMO  long  aad 
gtnwally  •larotiad  by  oourto  of  prolNito  ia  thU  ttoto;  and  wo  tiiink  tho 
authority  it  nooanartly  impliod  in  tht  grant  of  jiuudlotion  to  makt  parti« 
tion  and  diTiaion  of  ootatat;  booanaa^  ia  namorooa  oata^  a  Jndioioaa  aad 
ooQvonitnt  partition  oonld  not  bo  nwdo  withoat  ik  la  oihor  jnriadietioaa 
tht  powor  to  eroato  laoh  righto  aad  privilogoi^  on  partitioa,  by  logal  pro- 
oeodingt,  baa  often  beta  rooogaiatd.  Wt  art,  thtr«fora»  of  opinion  thai 
tht  probate  oonrt»  apoa  divlflioa  of  iiatatd  ptnoa*t  ottoti^  BMy,  ia  a  taw 
whtrt  atotttlty  or  tooTtaioaot  rtqairta  It^  givt  oat  ahaio  a  right  of  way 
ovtr  land  atttgntd  to^t  athtr  ahartt"i  Ohtnmit  ▼.  Catopmaa.  38  N.  H.  17; 
75  Am.  Dto.  158.  Whtrt  ttt  aid  of  thaaoofy  wat  toagfat  oa  tht  alkgatioa 
that  ont  of  tho  htin  of  a  dtotdtat^  baiaf  iaaolTtnt  aad  dotply  iadtbtod  to 
tootttott^had  ooaToyodhIt  thart,  by  wbith  amaa  hit  dobtto  thotatoto 
would  bt  loot  aaltat  thort  wat  aomt  iatorftrtaot  by  a  ooart  of  tqaity.  tho 
ooart  bold  that  tht  rtaitdy  ia  probato  wat  aaiplt  btoaaat  that  toart  ooald 
diatribnte  to  tht  htir  at  bit  tbart  of  tho  tttato  hit  owa  dtbt  thtrtto:  Bailqf 
▼.  Strang,  8  Coaa.  278.  Qntationa  of  adTaaotmtato  BMy  bt  prttontad  to  tho 
ooart  and  tokta  iato  ooaaidoratba,  and,  wbta  atttrtaintd  aad  tttahliahod* 
nnat  bt  takta  iato  aoooaat  ta  makiag  a  final  partitioa  of  tht  pruptrty  of  tiia 
oatoto:  OaL  Oodt  Oiw,  Pmo.,  tto.  1886|  Qtl  Oodt^  ttta.  1879^2688;  Mat  ▼. 
Shu,  89  Oa.  108;  99  Am.  Dto.  460;  HowtU't  Mioh.  Stota.,  tto.  5078;  Coaa- 
Btota.,  td.  1875»  tto.  8»  p.  872;  Wit.  Rtr.  Stota.,  tto.  8958.  AH  tht  torn- 
miaaioatrt  matt  aot^  bat  a  aiajority  auy  dtoidt  aad  roport:  Odhntt  ▼.  Aotayw 
4N.  H.58. 

Tht  oomadatioatra  art  aot  rtqairtd  to  makt  a  diriaioa  of  tho  pioptaiy 
iato  tqnal  thartt  whtn  it  oaanot  bo  dividtd  without  prajadiot  to  tht  ownon^ 
or  whtn,  though  tutotptiblt  of  tomt  dirtaion,  it  oannot  bt  oouTtnitatly 
dividtd  into  at  BNuiy  parte  at  thtrt  art  aharta  withoat  making  aaoh  parte 
of  uatqnal  valut.  Ia  tht  Utter  tatt  tht  oommiaaiontra  art  tomotimtt 
authoriaad  to  diTidt  tht  tttoto  iato  aatqaal  parta,  and  toappraiat  oaoh  part* 
and  *'  award  that  ont  or  mora  parparte  or  tharta  thaU  bt  aubjtot  to  tht  pay* 
mtnt  of  aaoh  anm  or  anma  aa  thall  bt  ntotttary  to  tqualiae  tho  Taint  of  tho 
aaid  pnrparto,  aooording  to  tht  aaid  appratatmtnt  thtrtof,  which  tarn  or 
tuma  ahall  bt  paid,  or  atenrtd  to  bt  paid,  by  tht  ttTtral  poraona  aeotpttng 
purparto":  Brightity*t  Purdon't  Digttt^  tto.  188,  p.  541;  OaL  Oode  Or.  Proa 
1681.  If  tht  rtal  tttote  tanaot  bt  dividtd  "without  prajndict  or  inoon> 
venienot  to  tht  owntra,  tht  ooart  may  aaaiga  tht  wholo  to  ont  or  more  of 
the  partita  entitled  to  ahart  thtrtia  who  will  acotpt  ik"  Thit  action  of  tho 
court  muat,  howoTtr,  bt  btttd  on  tho  report  of  tho  oommittionera  ahowing 
that  tht  tatete  oannot  bt  diridtd,  and  appraiaing  ito  yalnt.  Tho  peraon  who 
accepto  it  inuat  pay  tht  amount  of  tht  appraiatment:  OaL  Oode  Giy.  Proa, 
aeo.  1680;  Me.  Rev.  Stota.,  ed.  1888»  tta  12,  p.  550;  BMm»  r.  Oieamm, 
47  Ma  271;  Ttz.  Steta,  td.  1879,  tta  2115;  Wia  Stote.,  ttoa  8949,  8951; 
HowtlI*a  Mich.  Stota,  atca  5972,  5978;  Mata  Stoto.,  td.  1882,  ttoa  56,  67, 
p.  1035.  When  two  or  more  pertont  tltot  to  takt  the  tame  pared  of  land 
when  it  it  aaaigned  in  aevtral  nntqual  parta^  or  to  takt  tho  whole  whoa  tho 
proptrty  ia  found  to  be  indiyiaible,  tht  tldtr  htira  art  givtn  a  preforenoa 
over  the  younger,  and  malea  orer  femalet:  Stt  latt  titetion,  and  Ooan. 
Stoto.,  td.  1875,  tta  8,  p.  872;  Vt.  Stota,  td.  1880,  ttoa  2861,  2262.  Im 
Pennaylyania  any  ont  or  mort  of  tht  htirt  may,  in  writing,  ofitr  a  tam  ia 
txoeaa  of  the  appraiaed  yalue  aa  fixed  by  the  oommitaioatrt,  aad  tht  ooa 
ofiTtring  tht  higheat  price  aboTe  aucb  ▼alualdon  ia  entitled  to  have  the  proper^ 
allotted  to  himt  BrighUey't  Purdon'a  Digttti,  tta  168^  p.  542.    lUa  pntar* 
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giTvn  to  tht  eldMt  hdr  aMmt  on  his  dying  or  oooveyiDg  to  yott  la  hia 
lioir  or  alioneet  HarAa  ▼.  .A«fifWfiMi%  6  Sotf .  4  K  2;  Xagan*9  M^iaie^  7 
Wattle  4S8w  A  gnudiui  may  aooopt  an  allotmeDt  for  bia  ward,  and  givt  a 
raaogniaaaoe  binding  oa  the  wafd  lor  the  anovat  awarded  to  make  the  parti- 
tion eqnal:  OcAocA *•  Afpeai^  8  8erg.  4  K.  20ft.  The  right  of  an  heir  to  ao* 
oept  an  allotment  ia  waired  by  hia  not  appearing  and  making  hia  cleetion 
known  na  the  day  fixed  by  the  eonri  for  the  heirs  to  ref nae  or  aooept  the 
allotmentas  WtnU't  Appeal,  7  Pa.  8t  161. 

A  Sale  moff  be  Ordered  of  the  whole  or  any  part  of  the  estate  when  it  ap- 
pears from  the  report  of  the  commimionera  that  the  land  **eaunot  be  ether- 
wise  fairly  divided, "  or  when,  after  dne  notice,  the  hein  refuse  to  take  the 
property  at  the  Talnation  fixed  by  the  commiMionert:  Oal.  Code  Civ.  Proa, 
aeoL  1682;  Brightl^'a  Pnrdon'a  Digeat,  aec.  186,  p.  645;  Tex.  SUte.,  ed.  1879, 
sen.  2120.  The  sale  may  bs  made  by  the  exeentor  or  administrator,  or  by  a 
eommiasioner  appointed  for  that  pnrpoee:  Brightley's  Pnrdou's  Digest^  mo* 
186^  pu  646;  neither  of  whom  has  any  imthority  to  alter  the  terma  of  the 
sale  aa  fixed  by  law  or  the  order  of  eonrts  Mtihelnkom  v.  WUmer,  2  Watts,  263; 
Vamdeverr.  Baixr,  13  Pa.  8t.  126. 

ne  Ooeemieriomen  Muet  Bepori  Their  Procudinge  to  the  eonit  by  whioh  they 
w«re  appointed:  CaL  Code  Civ.  Proa,  see.  1684;  Oa.  Code,  2586.  When  they 
find  in  favor  of  a  partition  by  sale  they  must  report  that  fast  to  the  oourti 
nnd  most  generally  aet  forth  the  facta  from  which  their  conclaston  baa  been 
drawn,  in  order  that  the  eoart  may  judge  of  its  correctness  and  determine 
whether  to  assent  thereto.  If^  on  the  other  hand,  they  make  an  aetnal 
diTision  of  the  property,  their  report  ought  to  describe^  with  as  much  par- 
ticalarity  as  in  o^er  partition  proceedings,  the  allotments  made  to  the 
raapeetive  partiee  annrng  whom  they  were  directed  to  make  partition. 

Vacaikig  or  Confirming. — When  the  commissiooers  havs  made  their  report 
ik  is  next  brought  before  the  oourt  for  final  action.  It  may,  for  any  proper 
mason,  be  set  aside  and  the  partition  recommitted  to  the  same  or  other 
•oaamissionsrs.  Ths  groonds  for  moving  to  set  asids  the  report  necessarily 
jnnolv  themselves  into  two  dssses,  vi&,  for  irregularities  in  the  proceedings, 
•r  beonnse  the  partition  or  other  action  of  the  commissioners  is  unequal  or 

Jnst.  Urns,  the  partition  may  bs  set  aside  because  the  ooinmtssioners 
not  sworn  as  leqnired  by  the  lawi  gia  v.  McOomke,  35  N.  H.  279;  and, 
d<wibHssB»  because  of  any  other  snbetantial  departure  from  the  requirements 
af  the  statats.  The  oourt  will  rarely  interfere  with  the  action  of  the 
aommissionsrs  whsre  there  is  no  acousation  of  intentional  misconduct,  be- 
oauss  it  prefers  to  rely  on  their  judgment  aa  practical  men  who  have  been 
aalected  on  aoeoont  of  their  ability  and  experience,  and  who  have,  upon  per- 
acHud  inapeetion,  made  themselves  aoquainted  with  the  property  in  question. 
Ifevertlielesa^  the  court  will  refuse  to  confirm  their  action  whenever  satisfied 
af  its  unjustnsss  or  partiality:  Webaier  v.  MerHam^  9  Conn.  225;  Young  v. 
Bkiei,  1  Serg.  4  K  467.  "  Where  an  esUto  is  manifestly  and  greatly  un- 
dervalued, I  have  no  doubt  but  it  is  the  duty  of  the  court  to  set  aside  the 
niqiiestb  But  it  ought  to  bs  a  dear  case.  The  jury  are  intrusted  by  law 
with  the  valuation,  and  they  act  upon  oath.  Besides,  it  is  generally  to  be 
aoppoeed  that  they  are  better  judges  of  this  matter  than  the  court  Great 
regard  should,  therefore,  be  paid  to  their  opinion'*!  Rtx  v.  Bex,  3  8erg.  k 
fi.  685.  *'  An  inquest  may  be  set  aside  where  the  jury  has  made  a  plain 
mistake  of  fast  or  law,  or  where  fraudulent  acts  have  been  practiced  by  an 
iaterssted  party  to  procure  such  a  report  aa  he  desires.  A  valuation  of  land 
at  a  grossly  inadequate  price  may  be  evidenoe  of  mistake  or  fraud  ":  Kreider^e 
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Bdakt  18  Ttu  8t  174  *'Th%  orpban^  courti  proceed  oo  chancery  prin- 
eipleei  tad  if  It  appeert  that  the  inqaeet  acted  on  erroneoue  principlee,  or  if 
it  i^peared  that  there  wee  a  great  inequality  in  the  division  or  valnation* 
their  ponert  are  eufficiently  eztenaive  to  afford  relief  **:  JRex  ▼.  Bfx,  3  Ser^ 
4  R.  638.  If,  for  any  eaase,  the  proceedings  are  Tacated  and  there  hae  been 
any  charge  of  miscondnct  on  the  part  of  the  commiseionere  the  general  prac- 
tice is  to  appoint  new  oommissionere  instead  of  recommitting  the  partition 
lo  thoee  first  appointed:  Piduring  ▼.  Pickering,  20  N.  EL  541.  If  no  anf- 
fieient  cause  is  shown  for  eetting  aside  the  repor  tthe  court  makes  an  order 
eoufirming  or  approving  it,  and  thereupon  the  partition  becomes  final,  and 
the  parties  are  invested  with  title  in  severalty  to  their  respective  allotments* 

Tkt  Bffed  ^f  ikt  Par<i<<(m.— When  land  has  been  awarded  to  one  of  the 
heirs  on  payment  of  a  sum  of  money  the  payment  must  be  made,  or  seen  red, 
in  the  manner  designated  by  statute,  before  the  title  vests  in  such  heir: 
Tha}f«r  ▼.  Tftayei\  7  Pick.  209;  Jettks  v.  Howland,  3  Gray,  536;  BavingUm  v. 
Clarke^  2  Pen.  k  W.  116;  21  Am.  Dec.  432;  Smith  v.  Satdder,  11  Serg.  &  R. 
326;  BeUat  v.  Kvan$,  3  Pen.  4  W.  479.  In  Pennsylvania  the  security  must 
be  "  by  reoogninnce,  or  otherwise,  to  the  satisfaction  of  the  court  **  When 
security  by  recognicance  is  taken,  it  operates  as  alien  on  the  lands:  Keam  ▼. 
PrafdUm,  6  Serg.  4  R.  147;  Share  w.  Anderton,  7  Serg.  ft  R.  43;  10  Am. 
Dec.  421;  CubfHtge  v.  i^esmt^  8  Watts,  314;  Biddie'9  Appnl,  37  Pa.  St.  177- 
"The  persons  to  whom,  or  for  whose  use,  payment  or  satisfaction  shall  be 
so  made,  in  any  of  the  cases  aforesaid,  for  their  respective  parts  or  shares  of 
such  real  estate,  shall  be  forever  barred  of  all  right  or  title  to  the  same": 
Brightley*s  Purdon's  Digest^  sec.  10^  p.  541;  Merkleim  v.  TrapneO,  34  Pa. 
St  42;  76  Am.  Dea  634. 

Proceedings  for  partition  In  connection  with  the  settlement  of  the  estates 
of  deceased  persons  must,  upon  principle,  be  regarded  as  binding  and  con« 
elusive  to  the  same  extent  as  other  legal  prooeedings.  When  the  coart  has 
Jurisdiction  of  the  subject  matter,  and  of  the  persons  of  its  owners,  its  final 
judgment  operates  to  vest  the  title  to  the  several  allotments  in  the  persons  to 
whom  they  are  respectively  allotted.  "There  is  no  reason  why  a  decree  of 
partition  in  the  probate  court  should  be  any  less  conclusive  upon  the  parties 
than  a  Judgment  in  a  real  action.  To  permit  one  claiming  under  a  party  to 
BQch  partition  to  again  litigate  the  title  would  manifestly  violate  the  maxim 
which  declares  that  public  interest  requires  an  end  to  litigation":  Carpenter 
Y,  Ortea,  11  Allen,  28;  Mass.  State.,  ed.  1882,  sec.  63,  p.  1036;  Howell's  Mich. 
State.,  sec  6980.  All  the  incidente  and  appnrtenanoes  of  each  allotment 
▼est  in  the  person  to  whom  it  is  assigned.  "  Unless  there  be  some  reserva- 
tion or  order  made  by  the  committee,  the  buildings,  fences,  trees,  stone, 
manure,  etc.,  that  are  upon  one  part  go  to  him  to  whom  the  part  is  assigned  ": 
Plttmer  v.  Plumer,  30  N.  H.  670;  and  his  title  is  paramount  to  any  convey- 
ance  made  by  any  of  his  coheirs:  Steeds  Appeal,  86  Pa.  St.  222;  Uoleomh  v. 
Sherwood,  29  Conn.  418.  The  partition  is  binding  on  minors,  and  cannot  be 
disaffirmed  by  them  on  attaining  their  majority:  Oelltach's  Appeal,  8  Serg. 
&  R.  205.  It  may  be  impeached  for  fraud.  Thus,  in  Mitchell  v.  Kinizer,  6 
Pa.  St.  216,  47  Am.  Dec.  408,  in  determining  that  evidence  ougiit  to  have 
been  received  to  impeach  a  partition  for  fraud,  said:  *'  The  evidence  so  ofi*ei-ed 
by  the  defendante  was  rejected  by  the  court  Mow,  and  the  learned  counsel 
for  Rintzer  contended  here  that  the  court  below  were  right,  becanse  the 
proceedings  and  decree  of  the  orphans'  court  could  not  be  impeached  by 
parol,  or  for  any  cause,  but  imputed  absolute  verity,  and  vested  the  title  in 
James  Mitchell  and  his  heirs,  irrespective  of  and  beyond  all  the  cirouin* 
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wUdi  might  htLT9  attaiidad  tiM  tranMctioo.  Bnt^  fa  tlit  ey*  of  th« 
kwy  Iniid  spoilt  orwy  tiling  it  toachec.  Tbt  broftd  Mai  of  the  oomnioa- 
WMlth  it  ommbled  into  dntt  m  against  the  intereat  intanded  toba  dafrandad. 
Bvary  traaaaction  between  individoalt  in  which  it  miaglei  ia  oorrnpted  by 
ill  contagion.  Why,  then,  should  it  find  shelter  in  the  decreea  of  courtaf 
There  ia  tbo  laat  plaoe  on  earth  where  it  onght  to  find  refnge.  But  it  ia  not 
protected  by  record,  judgment^  or  decree;  wheneTcr  and  wherever  it  ia 
detected  ita  diagnisee  fall  from  around  it^  and  the  lurking  spirit  of  mischief, 
aa  if  toacbed  by  the  apear  of  Ithoriely  standa  exposed  to  the  rebuke  and  con- 
demnation of  the  law.** 

If,  aa  we  have  hereinbefore  stated  the  rule  to  be,  the  probate  court  eonaid- 
ars  the  l^al  title  only,  a  decree  of  partition  cannot  affect  eqai table  rights  or 
intareite^  nor  defeat  their  snbueqneut  assertion  against  parties  whose  legal 
titlsa  were  subject  thereto  before  the  partition  was  made:  Capertan  t.  HtiU, 
83  Ala.  171.  There  may,  perhape,  be  cases  in  which,  though  the  proceedings 
for  partition  were  in  themselves  absolutely  void,  the  title  of  parties  taking 
and  holding  possession  thereunder  cannot  be  assailed  because  great  lapse  of 
time  or  other  circumstances  may  indicate  that  all  the  parties  in  interest 
aithar  agreed  upon,  or  acquiesced  in,  the  partition  made  for  them.  Such 
partition  may,  therefore,  be  treated  as  of  equal  dignity  and  force  with  a 
partition  by  parol,  which,  it  ia  well  known,  will  not  be  disturbed  if  the  par- 
tiea  have  taken  and  long  held  possession  pursuant  thereto:  ObermiUer  v. 
ITyfis^  S6  Fed.  Rep.  6il;  Fiaeman  on  Cotenancy  and  Partition, 
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poa  CAUroavxA,  66.] 

OoBroBAfiOHSy  Dmon  ih  Oroahization  or.— Tha  formation  of  a  corpora- 
tion  cannot  be  accomplished  except  by  a  substantial  compliance  with 
thaatatnta. 

OOBVOBATIOXt.— ThB  FaILVBB  TO  FfU  AeTIOLU  or  IVOOBPOBATIOII  IH  THB 

OmoB  ov  THB  CouNTT  Ulxbx  or  THB  CouNTT  which  ia  designated 
in  anoh  articles  aa  being  the  plaoe  where  the  principal  business  is  to 
be  transacted,  though  such  articles  are  filed  in  the  office  of  the  county 
aleik  of  another  county,  and  a  certificate  is  issued  by  the  secretary  of 
atata  in  due  form  of  law,  stating  that  such  articles  had  been  filed  ia  tba 
proper  county,  ia  fatal  to  the  existence  of  a  corporation  de  jure. 
Oqbfobatiom  Db  Facto,  Bxistknob  or,  Whxk  mat  bi  Put  or  Issub.— 
Under  a  statute  declaring  that  if  a  corporattoo  does  not  organise  within 
one  year  from  the  data  of  its  incorporation  its  corporate  power  shall 
eeaae,  but  that  the  due  incorporation  of  any  company  claiming  in  good 
faith  to  be  a  corporation  and  doing  business,  as  snob,  and  its  right  to 
exerciae  corporate  powers,  shall  not  be  inquired  into  collaterally  in  a 
private  action  to  which  such  corporation  de  facto  may  be  a  party,  but 
such  inquiry  may  be  had  at  the  suit  of  the  state  on  the  information  of 
the  attorney  general,  the  mere  filing  of  a  complaint  in  which  the  company 
ii  averred  to  be  a  corporation  does  not  estop  all  the  world,  exoept  the 
state,  from  denying  the  existence  of  such  a  corporation.  The  averment 
of  the  existence  of  a  de/ado  corporation  is  as  issuable  as  an  averment  of 
the  existence  of  a  corporaUon  4$  jmrt.    Where  there  is  no  cori^oratioB 
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powHwi  bM  «l  ItMt  attMBpUd  to  do  mom  oorpMmte  oot  or  to  oxoroiot 
iono  oorpocoto  powor* 

OoBroBAiuwfc— A*  Aonos  iob  Damjmem  iob  Pjlbtkjitiiio  nn  Fobma- 
vnni  09  A  CoBPOBATioii.  if  it  oon  be  mainUined  ot  all,  eon  bo  nutainod 
only  bj  oomo  natural  ponon  injorod  thereby,  and  not  by  or  in  tbo  nnmo 
of  tbo  oorporation  whieb  wao  preronted  tnm  being  inoorpormtod. 

Damaom^ — ^Pboofiotitb  PBOvm  are  not  allowed  at  damafeo  for  a  tort  or 
for  tbo  broaoh  of  a  oontraoti  nnleeo  they  are  tbo  elear,  prozinaafce,  and 
Batnral  reealta  of  tbo  wrong,  and  are  oonfined  to  tbo  prineipal  thing 
oomplained  of  and  to  ite  natarally  attendant  otreanietancee. 

Damaom^— Fob  thb  Failvbb  of  ▲  Pxksob  to  Act  as  a  I>ibbcto&  of  a 
CoRFOBATiOH  OF  to  oottit  in  ili  organifl^tion,  the  damagee  reeovotable 
against  bira  oannot  inelado  lose  sustained  by  reaeon  of  tbe  principal 
inoorporators  being  in  indigent  oircnntstanooi  and  nnable  to  raise 
moneys  to  oontinne  tbo  busineee,  and  their  oonseqnent  loes  of  profits 
whiob  they  might  have  realissd  bad  snob  bosinoss  been  oontinned. 

21  M.  Otmant^  Proctor  and  Mahoney^  Warren  and  Taylor^ 
0$orge  A.  Praetor^  and  D.  7.  Jfa&oney,  for  the  appellants. 

JfoanoaU  and  McEnemey^  OiU%$  and  Tap$eott^  L.  F.  Cobum, 
/.  F.  Farrahsr^  J.  F.  Lodge^  Brown  and  Farraher^  and  WKUf^ 
worth  and  ShurtUff^  for  the  respondent. 

*^  McFabland,  J.  This  action  was  brought  by  the  plain- 
tiffs against  Al?a  Jacob  Deets,  (3eorge  Lewis  Deeti,  Sasan- 
nah  D.  Hathaway,  Mary  Polly  Meicalf,  Mary  Elisabeth  Deets, 
and  Henry  John  Deets,  who  are  called  in  the  papers  the 
Deets  family,  upon  a  note  and  mortgage  made  by  them  on 
April  16,  1891,  for  122,000,  to  M.  A.  Harding,  and  assigned 
by  the  latter  to  the  Bank  of  California,  and  by  said  bank  to 
the  plaintiffs  herein.  The  mortgage  was  upon  certain  timber 
lands,  with  a  sawmill  thereon,  owned  by  said  Deets  family. 
The  Deets  family,  in  their  answer,  set  up  certain  defenses, 
and,  upon  certain  **  allegations  made  therein,  the  court 
ordered  that  the  said  M.  A.  Harding,  and  an  alleged  corpora^ 
tion  called  the  Deets  Mill  and  Lumber  Company,  be  made 
parties  to  the  action.  Thereupon,  the  said  Deets  Mill  and 
Lumber  Company  filed  a  cross*complaint,  to  which  answers 
were  made  by  the  plaintiflb  and  also  by  said  M.  A.  Harding. 
The  court  first  heard  the  issues  made  by  the  cross-complaint 
and  answers  thereto.  It  then  considered  the  defenses  set  up 
by  the  Deets  family  in  their  answer,  and  gave  judgment  in 
their  favor  that  the  plaintiff  take  nothing  by  this  action. 
The  principal  contest  here  is  made  upon  the  cross-com- 
plaint of  the  said  Deets  Mill  and  Lumber  Company,  and  upon 
the  findings  made  by  the  court  upon  the  issues  made  by 
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eroB»-complaint  sod  the  said  answers  thereto.  The  court 
found  that  said  Harding  had  done  certain  acts  which  caused 
damage  to  the  said  mill  and  lumber  company  to  the  extent 
of  120,000;  gave  judgment  for  said  amount  in  favor  of  said 
eross-complainant  and  against  said  Harding  tof  said  amount 
of  120,000,  and  ordered  that  said  damages  should  be,  sub- 
stantially, applied  to  and  deductod  from  the  amount  of  said 
mortgage.  The  court  found  that  the  acts  of  said  Harding, 
upon  which  is  based  said  damages,  were  known  to  the  plain- 
tiffs at  the  time  they  acquired  said  note  and  mortgage;  and, 
therefore,  the  case  was  treated  practically  as  if  the  suit  had 
been  brought  by  said  Harding  himself.  The  plaintiffs  and 
said  Harding  appeal  from  the  judgment  upon  the  judgment- 
roll,  which  includes  findings.  The  findings  follow  in  the 
main  the  avermento  of  the  cross-complaint;  and  appellants 
contend  that  their  demurrer  to  the  cross-complaint  should 
have  been  sustained,  and  that  the  findings  are  not  sufficient 
to  warrant  the  judgment  The  facts  alleged  and  found  are 
nnmerous  and  complicated,  and  it  would  be  impossible  to 
state  them  all  here  without  exceeding  all  reasonable  length. 
We  will  confine  ourselves  to  those  which  are  absolutoly  neces- 
sary to  an  understanding  of  the  case. 

The  note  and  mortgage  sued  on  were  given  in  lieu  of  **  and 
to  take  up  two  other  notos  of  the  Deets  family,  one  given  to 
F.  K.  Handy  for  110,000,  and  another  to  said  M.  A.  Harding 
for  97,785,  which  were  secured  by  mortgages  on  the  land  cov- 
ered by  the  mortgage  here  in  suit.  The  Deets  family  had 
been  operating  a  sawmill  on  the  mortgaged  premises,  and 
were  very  much  involved  in  debt;  and,  being  thus  embar- 
rassed, on  or  about  February  20,  1891,  they  applied  to  one 
George  F.  Day  for  aid  and  assistance,  and  a  certain  written  con* 
tract  was  entered  into  between  them  and  the  said  Day,  which 
la  called  in  the  pleadings  and  findings  *«  Exhibit  A."  This 
**  Exhibit  A''  was  made  by  said  Day,  party  of  the  first  part,  and 
the  said  persons  called  the  Deets  family,  as  aforesaid,  parties 
of  the  second  part;  and  by  said  contract  it  was  agreed  that 
they  should  organize  a  corporation  to  be  called  the  Deets 
Mill  and  Lumber  Company,  for  the  purpose  of  carrying  on 
the  manufacturing  of  lumber,  the  capital  stock  to  consist  of 
•20,000,  divided  into  200  shares  of  1100  a  share,  and  that 
one-half  of  said  shares  should  be  issued  to  said  Day,  and  the 
other  half  to  said  Deetz  family;  and  the  said  Deetz  family 
were  to  convey  the  premises  described  in  the  complaint  herein 
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to  said  corporation.  It  was  further  pr  )vided  that  Daj  waa  to 
give  hiB  time  and  attention  to  the  buei  dcrs,  and  to  act  aa  an- 
perintendent,  and  his  said  one-half  of  the  stock  should  be 
placed  in  the  possession  of  George  H.  Haxwell,  in  escrow,  as 
security  for  4^iB  performance  of  the  contract;  but  it  was 
further  provided  that  said  stock  might  be  hypothecated  as 
security  for  any  money  borrowed  by  Day  and  adranced  to 
said  company.  It  was  further  provided,  also,  that  any  profits 
which  the  stockholders  would  be  otherwise  entitled  to  as  divi- 
dends should  be  first  applied  to  said  mortgages  given  to 
Handy  and  to  Harding  as  aforesaid.  (It  was  also  agreed  by 
the  said  Deets  family,  in  another  instrument  executed  about 
the  same  time,  that  Harding  might  substitute  the  $22,000 
note  and  mortgage  sued  on  in  this  action  for  the  said  other 
two  mortgages  given  to  Handy  and  Harding  aa  aforesaid; 
and  it  was  agreed  by  said  Day  in  another  instrument  **  of 
writing  that  the  note  and  mortgage  herein  sued  on  should 
precede  and  take  precedence  over  any  rights  of  tin-  parties 
accruing  under  said  '^  Exhibit  A,")  In  pursuance  <^  said 
'*  Exhibit  A,"  the  parties  thereto  undertook  to  form  a  corpora- 
tion; and  said  Harding  agreed  to  become  a  director  of  said 
corporation  for  the  first  year,  and  tat  that  purpc  se  waa  to 
have  a  share  of  stock,  and  he  did  sign  the  articles  of  incorpor 
ration,  which  provided  that  he  should  be  one  of  five  directors 
for  the  first  year.  The  property  above  described,  belonging 
to  the  Deetz  family  and  mortgaged  as  aforesaid,  was  situated 
in  the  county  of  Siskiyou,  in  which  county  the  business  of  the 
said  corporation  to  be  formed  was  to  be  carried  on.  Articles 
of  incorporation  were  prepared  and  properly  signed,  showing 
that  the  principal  place  of  business  of  the  intended  corpora^ 
tion  was  in  the  county  of  Siskiyou,  but  the  said  articles  were 
not  filed,  and  never  were  filed  in  the  clerk's  office  of  said 
county  of  Siskiyou.  They  were  filed  in  the  clerk's  office  of 
the  city  and  county  of  San  Francisco,  and  a  copy  thereof  was 
certified  by  the  clerk  of  said  city  and  county  to  the  secretary 
of  state,  who  issued  a  certificate  of  incorporation,  reciting 
that  they  were  certified  by  the  oounty  clerk  of  Siskiyou. 
Afterwards  a  copy  of  the  certificate  of  the  secretary  of  state 
was  filed  with  the  county  clerk  of  Siskiyou  county.  The 
other  four  directors  were  said  Day,  one  J.  O.  Whitney,  and 
Alva  J.  D.  Deetz,  and  George  L.  Deetz.  two  of  the  said  Deets 
family.     But  nothing  more  was  done  towards  organizing  the 
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aorporation;  and  the  Deets  family  nerer  eonvejed  the  proj^ 
erty  to  aaid  company. 

Itifl  alleged  in  the  croea-complaint,  and  found  by  the  court* 
tbati  after  the  filing  of  the  articles  of  incorp  mtiony  Harding 
eonceired  the  fraudulent  purpose  of  preTenti  Jg  the  organiza- 
tion  of  the  corporation,  and  of  throwing  its  basiness  into  con- 
fusioii  and  injuring  its  credit,  so  that  it  could  not  continue  its 
business,  and  he  would  be  able  to  forecloje  his  mortgage 
and  secure  the  whole  property,  *Uhe  value  «f  which  greatly 
exceeded  the  amount  of  said  mortgage/'  And  for  this  pur- 
pose— ^as  it  is  averred  and  *^  found — he  refused  to  meet  or 
act  as  a  director,  or  in  any  way  to  participate  in  the  organiza* 
tion  of  the  corporation;  and  he  also,  as  averred,  faUely  repre- 
sented to  the  Deets  family  that  Day  intended  to  rob  said 
family  of  all  interest  in  the  corporation,  and  in  said  property, 
and  to  ''ruin  them  all'';  and  that  the  only  way  for  the 
Deetses  to  protect  themselves  was  for  Qeor^e  and  Alva  Deetz, 
who  were  named  as  directors,  to  refuse  to  act  as  directors  and 
prevent  the  organization  of  the  corporation.  The  Deetz 
family  were  thus  induced  to  act  as  advised  by  Harding;  and 
Oeorge  and  Alva  refused  to  meet  or  act  as  directors,  and  in 
this  way  they  and  Harding  prevented  the  organization  of  the 
corporation.  However,  after  the  filing  of  the  articles  of 
incorporation,  the  Deetzes  and  Day  commenced,  and  for  sev- 
eral  weeks  continued,  the  business  of  manufacturing  lumber 
at  the  mill;  but  at  the  end  of  that  time,  owing  to  their  unpaid 
liabilities,  and  particularly  to  their  pressing  need  of  13,000, 
they  were  compelled  to  quit,  and  the  business  and  property 
went  into  the  hands  of  a  receiver. 

The  court  attributes  the  failure  of  the  c  )iporation  to  organ* 
ize  entirely  to  Harding;  and  finds  that  the  failure  to  organize 
prevented  the  borrowing  of  said  |3,000,  which  would  have 
enabled  the  company  to  go  on  with  its  business.  It  is  found 
that  '* arrangements  had  been  made  by  said  Day"  to  ad- 
vance $3,000  to  the  company,  provided  shares  of  stock  had 
been  issued  to  him,  which  he  could  have  hypothecated  as 
security  for  a  loan;  but  as  the  directors  would  not  meet  or 
organize  there  could  be  no  certificates  of  stock,  and  therefore 
no  loan.  And  so  the  business  was  thus  stopped  by  the  said 
acts  of  Harding,  to  the  great  damage,  as  is  alleged  and  found, 
of  said  alleged  corporation.  As  damages  it  is  found  that  for 
fonr  months  after  the  mill  stopped  it  oould  have  cut  one 
million  feet  of  lumber  per  month  at  a  c  3St  of  $6.50  per  thou- 
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■and;  that  tht  Btumpage  would  liave  been  IS  per  thousand; 
that  thora  could  have  been  raaliaed  therefor  $13  dollars  per 
thousand;  and  that  therefore  the  net  profit  for  the  four  months 
would  have  been  $18,000.  ^  Other  alleged  damages  tor  the 
forced  sale  of  certain  green  lumber  and  injuries  to  logs  from 
exposure  to  the  weather  are  found  to  be  $2,000 — making  in 
all  $20,000;  and  for  this  $20,000  judgment  is  rendered  for  the 
said  mill  and  lumber  company  against  Harding,  and  it  is 
decreed  that  it  be  applied  as  payment  on  the  amount  of  prin- 
cipal and  interest  due  on  said  mortgage  tor  $22,000,  upon 
which  this  action  was  brought 

The  first  contention  made  by  appellants  is  that  the  Deets 
Mill  and  Lumber  Company,  the  cross-complainant,  never  was 
a  corporation,  either  d$jure  or  cl0/acto,and,  therefore,  cannot 
maintain  this  or  any  action.  This  contention  is,  in  our  opin- 
ion, a  sound  one. 

It  is  quite  clear  that  the  oross*complainant  was  never 
a  corporation  de  jure.  Under  our  system  of  incorporationf 
through  general  laws,  a  corporation  d$  jur$  is  an  artificial 
body  created  by  operation  of  law  upon  the  execution,  filing, 
and  certification  of  certain  written  instruments  by  persons 
desirous  of  incorporating,  and  certain  public  officers,  in  ac- 
cordance with  the  provisions  of  such  general  laws.  When 
these  instruments  are  executed,  filed,  and  certified  as  re- 
quired the  corporation,  eo  instante^  comes  into  legal  exist- 
ence. Its  corporate  life  is  then  complete,  without  any  further 
act  or  user;  and  it  can  be  destroyed  only  by  some  subsequent 
act  of  forfeiture.  The  corporation  is  then  regularly  formed. 
But  this  result  can  be  accomplished  only  by  compliance  with 
the  prerequisites  of  the  statute.  It  may  be  conceded  that  a 
substantial  compliance  is  sufficient;  but  it  is  clear  that  a 
necessary  prerequisite  cannot  be  omitted.  Under  our  code 
the  first  necessary  thing  to  be  done,  after  signing  and  ac- 
knowledging the  ^articles  of  incorporation''  by  the  parties, 
is  to  file  that  instrument  *'  in  the  office  of  the  county  clerk  of 
the  county  in  which  the  principal  place  of  business  of  the 
company  is  to  be  transacted,"  and  to  have  a  certified  copy 
thereof  made  by  said  clerk  and  sent  to  the  secretary  of  state: 
Civ.  Code,  sec.  296.  These  are  conditions  precedent  in  that 
statutory  process  by  which  ^*  an  artificial  person  existing 
only  in  legal  contemplation  can  be  created.  We  are  dealing 
now  entirely  with  the  notion  of  a  corporation  de  jure^  and 
leaving  out  of  view  the  rights  which  an  irregularly  formed 


ILuroh,  1894.]  Habtu  «•  Dmrs.  167 

bodj  may  acquire  as  a  corporation  ds  facto;  and  we  have 
been  referred  to  no  case  where  a  corporation  has  been 
held  to  have  been  regularly  and  legally  created  without 
filing  its  original  artidee  in  the  olBce  of  the  clerk  of  the 
proper  county.  No  doubt,  in  such  a  case,  subsequent  acta 
might  give  the  body  rights  as  a  corporation  d$  fado.  We 
hare  nothing  to  do  with  the  reason  why  the  legislature  made 
this  requirement;  although  it  may  be  said  that  a  fundamen* 
tal  characteristic  of  a  corporation  has  always  been  that  it 
must  hare  a  place:  Angell  and  Ames  on  Corporations^  sec. 
103.  And  it  is  quite  reasonable  that  the  articles  should  be 
filed  at  that  place.  At  all  eTents*  the  whole  process  is  an 
artificial  one,  and  the  requirement  mentioned  is  an  essential 
part  of  that  process  by  which  an  imapnary,  invisible,  intan* 
gible,  legal  entity  is  brought  into  contemplative  existence. 

As  to  the  necessity  of  filing  the  articles  with  the  proper 
county  derk,  the  law,  as  deduced  from  the  authorities  dted, 
ifl  thus  stated  in  Morawets  on  Corporations,  section  27:  ^A 
substantial  compliance  with  all  the  terms  of  a  general  incor> 
poration  law  is  a  prerequisite  of  the  right  of  forming  a  corpo* 
ration  under  it.  Thus,  where  it  is  provided  that  a  certificate, 
or  articles  of  association,  setting  forth  the  purposes  of  the 
corporation  about  to  be  formed,  the  amount  of  its  capital,  and 
other  details,  shall  be  filed  with  some  public  officer,  a  per* 
fwmance  of  this  requirement  is  essential;  and  until  it  has 
been  performed  the  association  will  have  no  right  whatever 
to  assume  corporate  franchises.'*  And  again,  the  same  au- 
thor  says:  *'  In  order  to  prove  the  existence  of  a  corporation 
de  /tftftf,  1.  e.,  a  corporation  having  a  legal  right  to  exist,  it  is 
necessary  to  prove  not  only  the  existence  of  the  corporation 
de  fa€to^  but  also  the  legislative  authorisation  of  its  existence. 
A  public  law  authorising  the  formation  of  a  corporation  will 
be  judicially  recognised  **  without  proof;  but  proof  would 
be  necessary  to  establish  that  a  corporation  was  formed  pur* 
enant  to  the  law,  and  that  any  conditions  precedent  to  the 
legal  right  of  forming  a  corporation  have  been  fulfilled.'^  Our 
code  provides  that  the  original  articles  of  incorporation  shall 
designate  the  place  where  its  principal  business  is  to  be  trans* 
acted  (Civ.  Code,  sec.  290);  and  that  they  shall  be  filed  with 
the  clerk  of  the  county  where  such  business  is  to  be  done. 
In  the  case  at  bar  the  articles  set  forth  the  principal  place  of 
business  as  in  Siskiyou  county;  and  they  were  filed,  not  in 
Siskiyou  countyi  but  in  the  city  and  county  of  San  Fran- 
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oisoo.    This  was  an  entire  failare  to  oomplj  with  the  m 
aary  prereqoipiteof  the  statute;  and  the  croaa-oomplaint  never 
beeame  a  oarporation  de  jur^ 

But  reepondent  also  relies  upon  the  doctrine  that  the  ex« 
istence  and  acts  of  a  eorporation  de  facto  can  be  inquired 
into  only  by  the  state.  This  is,  no  doubt,  true.  The  rule  is 
stated  in  the  second  sentence  of  section  368  of  the  Civil  Code. 
The  whole  section  is  as  follows:  ^  If  a  corporation  does  not 
organise  and  commence  the  transaction  of  its  business  or  the 
construction  of  its  works  within  one  year  from  the  date  of  its 
incorporation  its  corporate  powers  shall  cease.  The  due 
incorporation  of  any  company  claiming  in  good  faith  to  be  a 
corporation  under  this  part,  and  doing  business  as  such,  or  its 
right  to  exercise  corporate  powers,  shall  not  be  inquired  into 
collaterally,  in  any  private  action  to  which  such  de  facto  cor- 
poration may  be  a  party;  but  such  inquiry  may  be  had  at 
the  suit  of  the  state  on  information  of  the  attorney  general/' 
This  does  not  mean,  however,  that  whenever  a  pleading  is 
signed  and  filed  in  an  action  by  an  attorney  at  law  in  which 
some  named  company  whom  he  appears  for  is  averred  to  be 
a  corporation,  all  the  world  except  the  state  is  at  once  es. 
topped  from  denying  the  existence  of  such  a  corporation.  In 
referring  to  this  section  this  court,  in  OromUe  etc.  R,  R.  Co.  v. 
Plumoi  County,  87  CaL  860,  per  Rhodes,  J., said:  ''This  provi- 
sion  does  not  go  to  the  extent  of  precluding  a  private  person 
^  from  denying  the  existence  dejure  or  de  facto  of  an  alleged 
corporation.  It  cannot  be  true  that  the  mere  allegation  that 
a  party  is  a  corporation  puts  the  question  whether  it  is  such 
a  corporation  beyond  thereach  of  inquiry  in  a  suit  with  a 
private  person.  It  must  be  a  corporation  either  de  jure  or 
defaetOf  or  it  has  no  legal  capacity  to  sue  or  be  sued,  nor  any 
capacity  of  any  kind.  It  is  an  indispensable  allegation  in  an 
action  by  a  corporation  that  the  plaintiff  is  a  corporation; 
and  it  results  from  the  logic  of  pleading  that  the  opposite 

party  may  deny  the  allegation To  say  that  the  *  due 

incorporation  '  cannot  be  inquired  into  does  not  mean  that  no 
inquiry  can  be  made  as  to  whether  it  is  a  corporation." 

An  averment  of  the  existence  of  a  de  facto  corporation  is  as 
issuable  as  an  averment  of  the  existence  of  a  corporation  de 
jure;  and  its  existence  does  not  consist  in  the  mere  assertion 
of  its  existence  in  a  pleading.  What  is  a  corporation  de  facto  f 
It  exists  where  a  number  of  persons  have  organized  and  acted 
as  a  corporation;  have  put  on  the  habiliments  of  a  corpora- 
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iion;  have  asfiumed  the  form  and  feataree  of  a  oorporation; 
have  oondacied  their  affairs  to  some  extent,  at  leasti  by  the 
methods  and  through  the  officers  usually  employed  by  corpo- 
rations; and  have  assumed  the  appearance,  at  least,  of  the 
counterfeit  presentment  of  a  legal  corporate  body.  Nothing 
of  this  kind  was  done  by  the  Deets  Mill  and  Lumber  Com- 
pany. The  court  finds,  it  is  true,  in  general  terms,  that  said 
company  became  and  is  a  corporation,  and  has  claimed  in 
good  faith  to  be  such,  and  has  done  business  as  such,  and 
that  **  under,  and  in  pursuance  of  said  contract, '  Exhibit  A,' 
entered  into  the  possession  of  the  mill,"  and  manufactured 
lumber  *' under  the  management  of  said  Day  as  provided 
Id  said  contract";  but  this  general  finding  is  inconsistent 
with  the  specific  findings  and  averments,  which  show  what 
was  and  what  was  not  done  in  the  premises.  And  it  is  clear 
from  those  other  findings,  and  from  the  averments  of  the 
cross-complaint,  that  said  Deetz  Mill  and  Lumber  Company 
never  did  **  any  corporate  act  or  exercised  any  corporate 
power.  Indeed,  it  was  impossible,  under  the  circumstances, 
for  it  to  have  done  so;  for  it  was  never  so  organised  that  it 
could  have  acted,  or  could  have  pretended  to  act,  as  a  corpo* 
rate  body.  The  directors  named  in  the  articles  for  the  first 
year  never  met  or  acted,  but  deliberately  refused  to  do  so;  no 
atock  was  ever  issued;  no  by-laws  were  ever  passed;  no  peal 
was  adopted;  no  persons  ever  met,  or  pretended  to  meet,  in 
corporate  body  assembled;  no  officers  were  ever  elected;  no 
person  was  ever  appointed  by  the  asserted  corporation  to 
represent  it  in  any  way,  or  to  act  as  its  agent;  no  journal  or 
record  of  the  proceedings  of  the  body  corporate  was  ever  kept; 
and  it  was  never  in  a  position  to  exercise,  or  to  pretend  to 
exercise,  any  of  the  powers  granted  to  corporations  by  title  I, 
part  4,  of  the  first  division  of  the  Civil  Code.  The  first  sen- 
tence of  section  368,  above  quoted,  provides  that  if  a  corpora- 
tion  does  not  "organize"  within  a  certain  time  its  corporate 
powers  shall  cease;  and  the  second  sentence  which  provides 
that  the  **  due  incorporation"  of  a  company  and  "  its  right  to 
exercise  corporate  powers"  shall  not  be  inquired  into  by  a 
private  party  in  a  suit  to  which  *^  such  de  facto  corporation" 
is  a  party,  evidently  refers  to  a  corporation  which  has  not 
failed  to  *' organize,"  and  which  does  *' exercise  corporate  pow- 
ers," and  thus  becomes  and  is  a  d^  facto  corporation.  In  all 
the  cases  where  a  party  to  a  suit  has  been  held  to  be  a  d«  facto 
oorporation  it  has  appeared  tliat  such  party  had  assumed,  in 
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dome  waj,  the  appearance  of  a  corporation,  and  had  pretended 
to  act  aa  a  corporate  body.  For  instance,  in  LakeMe  Ditek 
Co.  w.  Crane^  80  Cal.  181,  Mr.  Jastice  Paterson,  in  delivering 
the  opinion  of  the  conrt,  eaya:  *^  We  think  that  the  evidence 
in  enpport  of  the  finding  that  the  plaintiff  was  a  corporation, 
acting  in  good  faith  as  snch,  is  sufficient  It  was  recognised 
in  the  commnnitj  as  a  corporation;  the  records  of  its  pro- 
ceedings show  that  it  was  so  acting;  and  in  all  its  dealings  it 
was  styled  as  a  corporation;  it  has  pursued  corporate  forms  of 
action,  held  corporate  meetings,  ^  and,  we  think,  comes 
within  the  provisions  of  section  858  of  the  Civil  Code."  No 
part  of  this  language  wonld  apply  to  the  cross-complainant 
in  the  case  at  bar.  Indeed,  a  thorough  consideration  of  the 
cross-complaint  itself  shows  that  the  burden  of  the  grievance 
alleged  is  that  Harding  prevented  the  Deets  Mill  and  Lum- 
ber  Company  from  acting  or  being  a  corporation  de  fcicto,  or 
at  all.  But,  if  any  legal  damage  arose  from  such  act  of 
Harding,  it  could  be  recovered  only  by  some  of  the  natural 
persons  whom  he  prevented  from  forming  such  corporation; 
it  could  not  be  recovered  by  an  alleged  artificial  person  not 
in  e$ie. 

The  foregoing  views  are  determinative  of  the  case  against 
the  crosB-complaint,  and  make  neoessary  a  reversal  of  the 
judgment. 

The  judgment  in  favor  of  the  cross^^omplainant,  however, 
would  have  to  be  reversed  on  other  grounds.  The  legal 
wrong  which  Harding  did,  if  he  did  any,  consisted  in  his 
refusal  to  meet  and  act  as  a  director.  The  averment  that  he 
persuaded  the  Deets  family  to  help  to  prevent  the  organisa- 
tion of  the  corporation  can  hardly  be  considered  as  of  any 
value.  It  is  averred  that  he  did  this  '*  by  false  and  fraudu- 
lent misrepresentations  to  said  Deets  family  as  to  the  pur- 
poses and  intentions  of  said  Day."  But  there  are  no  facts 
stated  as  to  the  nature  of  said  misrepresentations.  The  find- 
ing is  that  the  misrepresentations  were  that  **  Day  intended 
to  and  would,  if  said  company  was  organised,  deprive  and 
rob  said  Deets  family  of  all  interest  in  said  corporation  and 
in  said  Deets  property,  and  ruin  them  all."  This  is  very  gen- 
eral; and  it  amounts  to  little  more  than  mere  business  advice 
as  to  a  matter  about  which  the  Deetses  had  as  good  opportu- 
nity as  Harding  to  form  an  opinion.  But  if  we  were  to  waive 
all  other  points,  and  assume  that  it  was  Harding's  duty  to 
assist  in  the  formation  of  a  mere  de  facto  corporation,  and 
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that  hit  lefbsal  to  meet  with  the  other  direotore,  and  his 
adTiee  to  the  Deetses  not  to  eo  meet,  were  wrongful  acts,  and 
the  cross-complainant  ^  could  recover  for  any  damages  resnlt* 
ing  from  said  acts,  still  we  see  no  just  basis  for  the  measure 
of  damsges  by  which  the  amount  of  the  judgment  was  arrived 
at.  Of  course,  prospective  profits  are  sometimes  allowed  as 
damages  for  breach  of  contract  or  tort;  but  they  mnst  be  the 
dear,  proximate,  and  natural  results  of  the  wrong,  and  must 
be  confined  to  the  principal  thing  complained  of,  and  to  its 
naturally  attendant  consequences:  2  Greenleaf  on  Evidence, 
MC.  256;  Andenon  v.  Taylor,  66  Cal.  182;  88  Am.  Rep.  62. 
The  rule  stated  by  our  code  is,  that  for  a  breach  of  a  contract 
the  measure  of  damages  is  ^  the  detriment  proximately  caused 
thereby,  or  which,  in  the  ordinary  courae  of  things,  would  be 
likely  to  result  therefrom:  Civ.  Code,  see.  8800;  and  for  a 
toarij  **  the  amount  which  will  compensate  for  all  detriment 
proximately  caused  thereby."  Remote  results,  produced  by 
intermediate  sequences  of  causes,  are  beyond  the  reach  of 
any  just  and  practicable  mle  of  damagea:  Friend  and  Terry 
Lumber  Co.  v.  MiUer,  67  Cal.  464.  **  Bach  cause  produces 
results  that  in  time  alone,  or  by  combination  with  other 
causes,  produce  other  effects,  and  ao  on  ad  injlniium^*:  Field 
oo  Damagea,  aec.  10;  and  in  the  caae  at  bar,  between  the 
alleged  wrong  of  Harding  in  refuaing  to  act  aa  director,  and 
the  final  damagea  alleged  to  have  been  cauaed  by  the  resulta 
of  the  financial  embarraaament  of  the  Deets  company,  there  ia 
a  series  of  consecutive  causes  and  effects  which  carries  those 
alleged  damages  so  far  away  from  the  alleged  wrong  as  to 
make  them  entirely  too  remote  to  be  called  in  any  senae 
**  proximate.'*  They  are  entirely  too  oontingent,  apeculative, 
indirect,  and  uncertain,  to  come  within  any  legal  meaaure  of 
damagea.  The  judgment  alio wa  full  proapective  profita  that 
might  poaaibly  have  been  made  out  of  the  timber  and  the 
mill  during  four  montha,  while  the  timber  and  the  mill  atill 
remain  with  the  aame  poaaibility  of  making  in  the  future  the 
very  profita  for  which  the  judgment  waa  rendered.  And 
it  is  a  curioua  reault  that  the  Deetsee  reap  the  main  ** 
advantage  of  an  alleged  wrong  which  they  themaelvea  helped 
to  perpetrate,  and  which  they  could  eaaily  have  prevented. 
By  the  judgment  they  got  their  note  and  mortgage  for  twenty 
thouaand  doUara  almoat  entirely  wiped  out  merely  becauae 
Harding  refuaed  to  act  aa  director;  when,  if  they  had  acted 
with  the  other  two  directora,  Day  and  Whitney,  the  corpo- 
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ration  would  have  been  organised,  and  the  alleged  ooneeqneni 
ealamitiee  averted,  deepite  the  action  of  Harding.  The  ex- 
enae  that  the  latter  tempted  them  is  not  very  cogent. 

Our  conclusion  is,  thati  upon  the  cross-complaint  and  find- 
ings, the  judgment  should  haye  been  against  the  croes-com- 
plainanti  and  in  fayor  of  plaintifb  and  defendant  Harding. 

The  case  has  been  argued  on  both  sides  almost  entirely 
upon  the  issues  made  by  the  cross-complaint  and  the  answers 
thereto,  and  as  if  the  determination  of  those  issues  would  be 
determinatiye  of  the  whole  case.  Appellants  contend  that, 
upon  a  reversal  of  the  judgment  in  favor  of  the  cross-com- 
plainant, the  court  below  should  be  directed  to  give  judgment 
foreclosing  the  mortgage  as  prayed  for  in  the  complaint.  The 
judgment,  as  a  whole,  no  doubt  so  involves  the  rights  of  all 
parties  that  it  must  stand  or  fall  as  an  entirety,  and  its 
reversal  will  perhaps  practically  end  the  litigation;  but  upon 
the  record  we  do  not  see  our  way  clear  to  direct  the  court 
below  to  at  once  enter  a  judgment  in  favor  of  plaintiffs  and 
against  the  Deetses  foreclosing  the  mortgage.  Upon  that 
branch  of  the  litigation  the  cause  must  be  remanded  for  fur- 
ther proceedings. 

The  entire  judgment  is  reversed,  with  directions  to  the 
court  below  to  dismiss  the  cross*complaint  of  the  so-called 
Deets  Mill  and  Lumber  Company,  with  costs  to  plaintiffs  and 
defendant  Harding;  and  with  respect  to  the  defendants,  Alva 
Jacob  Deets,  Oeorge  Lewis  Deets,  Susannah  D.  Hathaway, 
formerly  Deets,  Mary  Polly  Metcalf,  formerly  Deets,  Hay 
Elizabeth  Deets,  and  Henry  Deets,  the  cause  is  remanded  for 
further  proceedings  in  accordance  with  this  opinion. 

^*  Db  HaVBN,  J.,  FiTSOBRALD,  J^  PaTBBS0EI|  J.,  OaBOUTTB, 

J.,  and  Habbison,  J.,  concurred. 
Rehearing  denied. 

CoBPORATioirs— OBOAinsAnov  Of.— To  toqiiiN  Um  ris^l  to  bs  s  oorpon- 
tlon,  the  prescribed  ■iatntorj  oonditioiie  miisl  be  tabstaatiaUy  eomplied 
with:  Peopte  t.  MontecUo  Water  Ok,  97  OU.  S76;  8S  Am.  BL  Rep.  178,  and 
extended  note;  WaiUm  ▼.  OUmr.  49  Knn.  107;  SS  Am.  St.  B«p.  8SS:  ifoW- 
WHIM  mu  iOn.  Or.  ▼.  Woodbm^,  U  OU.  4S4|  79  Am.  Deo.  958,  nnd  notow 

GoBFOBATioiis— Failvrb  TO  FiLB  ABnoLBa —BfWBOT:  Soo  the  extended 
note  to  Peoph  ▼.  MmOtetio  WaJUr  Co,.  88  Am.  St  Rep.  179. 

Ck>RFORATioNg  Ds  Faoto.—To  glTO  s  bodj  of  men  the  tMtM  9i  n  d§fiuie 
eorporation  there  most  h«Te  been  an  apparent  attempt  on  their  pert  to  per- 
fect a  eorporato  organiiation  nnder  etatntory  aathority,  and  a  neer  of  ooc^ 
perato  powers  pvrtaant  to  snch  attompted  organisation.  If  theee  oonditioas 
i«e  satiaaed  it  is  not  necessary  that  there  should  be  a  fnll,  or  eren  a  snbstan* 
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tUp  MupIiuM  with  Um  prorUtoBi  of  tii«  Uw:  ifcmi^iw  ▼.  M^mrmUf^,  n 
MiiiB.  S89;  S8  Am.  81  B«p.  602,  uidBole. 

DAiuaB»— PxosraonTB— Lon  or  Psoifn  vbok  Bbbaob  am  Coimuor. 
ProspMtiTO  praflti  are  not  proper  oleiiioiito  to  bo  oonpotod  i&  antwing 
daoMgoo  lor  »  btooob  of  oonfcraol^  bat  profits  wbieh  aro  the  direct  resnlle 
«ad  fmite  of  tbe  oontraot  may  be  Mteeeed  for  a  breaeb  tbereof :  Cates  ▼. 
Sparkmtui  7S  Tex.  619;  16  Am.  St.  Rep.  806.  and  note;  Cammm  r,  FoUom^ 
2  Iowa.  101;  68  Am.  Dee.  474,  and  note;  WoieoU  ▼.  Momt,  66  N.  J.  Ll  26*2; 
13  Am.  Rep.  438;  Ma$Urkm  ▼.  Ma^ar^  7  HiU,  61;  42  Am.  Dee.  88.  and  noU; 
QryUi  ▼.  CbAwr,  16  H.  T.  489;  69  Am.  Deo.  718,  and  extended  note;  Sim» 
moM  T.  Bromn,  6  R.  L  299;  78  Am.  Deo.  66,  and  note;  Adanu  Mbepre4§  Co. 
▼.  ibberi,  36  Pa.  81  360;  78  Am.  Deo.  382,  and  note.  See,  abo^  the  extended, 
notea  to  MeKhuiom  T.  MeMwtm.  48  Am.  Rep.  461,  and  SHiom  ▼•  Macdmald^ 


Iir  BB  Williams. 

cm  OiLDouaA,  10.] 

ADOPnov  ffw  MnroM,  BxTsiNgio  BrxDRNoi  iir  SorpOKt  ov.— Tbongb  tlie 
order  direotang  that  a  child  be  henceforth  regarded  and  treated  ae  the 
ehild  of  other  persona  named  therein  contains  no  statement  aa  to  the 
residence  of  the  adopting  parents,  or  as  to  whether  or  not  the  parties 
were  examined  separately  or  otherwise  by  the  jndge  making  the  order, 
these  facts  may  be  proTcd  by  extrinsic  parol  evidence,  and  the  order  he 
thereby  shown  to  be  yalid,  unless  the  statute  requires  them  to  appear 
upon  the  face  of  the  ailoptiou  papers. 

JvxisDionoN,  BzTBiNaio  BviDXHOi  nr  Svppob*  ov.-^Facts  neoessary  to 
show  that  a  court  or  board  of  limited  or  special  jurisdiction  has  acted 
within  its  jurisdiction  may  be  prored  by  other  competent  evidence  in 
the  abeenee  of  a  statute  requiring  snob  faota  to  appear  in  tha  minutes  or 
eiher  records  of  its  proceedings. 

Tn  Act  of  ram  Adoftiov  of  a  Minor  u  Not  ▲  Judicial  Procxbdino  in 
Oslifomia*  and  tbe  order  therefor  is  in  no  sense  to  be  considered  aa  the 
Judgment  of  a  oonrl 

AoornoH  of  Mnioss. — BBTOPFRU—The  person  adopting  a  minor  ehild  and 
proonring  the  order  for  such  adoption,  and  sH  others  claiming  aa  bis 
hein,  are  estopped  from  denying  that  he  wae  a  resident  of  tha  county  aa 
alleged  in  his  petition  for  such  adoption. 

Jonr  A])OPTiOH8.~The  adoption  of  a  minor  child  purporting  to  be  the 
Joint  adoption  of  a  husband  and  wife  is  yalid  under  a  statute  giTing  any 
adult  person  the  right  to  adopt  the  minor  child  of  another  with  the 
consent  of  the  wife  or  husband  of  the  adopting  person  if  capable  of 
giring  such  consent. 

Adoption— EzAMiNATioN  ot  thx  Partirs. — ^Thr  Adoption  of  a  Minor 
Child  Cannot  br  Drfeatrd  by  the  fact  that  the  judge  signing  the 
order  of  adoption  failed  to  separately  examine  the  parties  to  it  The 
provision  of  the  code  reqiuriiig  the  parties  to  be  examined  separately  ia 
directory. 

Adoption— Brofprl.~If  an  Adopting  Parrnt  Voluntarilt  Entrrs 
INTO  ▲  CONTRAOT  OF  ADOPTION  AND  Rrcrivrs  in  his  lifetime  the  benefit 
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horn fhenUtlott  thw awttd, bu  hein, after bti  dmiA,  wffl  boIIm  pw. 
mitUd  to  •.▼afl  tbraiMlTM  of  mar*  tochnioal  deputerM  fitm  tiM 
dirMtuMitof  tba  ttotato  to  dafMt  tiM  righto  of  tka  minor  ehild  grofwiag 

oat  of  that  oontraot. 

Anoniov  Without  nm  CoNsm  of  thb  PABBHT—EmoAcnrs  Scas- 
UTO.— A  atetato  regnUtiiig  the  anbjeot  of  the  adoption  of  minora  maj 
aathoriia  anoh  adoption  to  be  made  without  the  oonaont  of,  and  with- 
ont  notioe  tOb  a  parent  who  baa  been  adjudged  guilty  of  adultery  and 
againat  whom  a  deorao  of  diToroe  baa  been  entered  for  that  reaaon,  and 
auoh  atetuto  operntea  retroaotiTolj  ao  &Mr  aa  to  inolnde  peraona  who 
bsTO  been  tfaua  divoroed  before  ito  enactment. 

ADomozr  or  Mmons— PAUBxr'g  Right  to  CoirmT.— The  Caet  that  the 
father  of  a  minor  might  hnTe  objeeted  to  an  order  of  adoption,  and 
claimed  with  aueceaa  that  hia  parental  righto  could  not  be  impaired 
thereby,  doea  not  entitle  the  heira  of  the  adopting  parent  to  aToid  the 
adoption  after  the  death  of  the  natural  parent  Uia  righte  would  not 
be  impaired  by  permitting  tho  adopted  child  to  aucoeed  to  the  eatoto  of 
the  adopting  parentw 

OovfuoT  Of  La WB.  ~Thb  Aiwmov  or  a  MnroK  Aothowibd  bt  tbm  Laws 
ov  TBM  8tatb  Qirm  it  thb  Statub  of  a  ohild  of  the  adopting  parent^ 
and  thia  Maimi  and  the  conaequent  capaoity  to  Inherit  from  the  adopt- 
ing parent  will  be  recogniaed  and  upheld  in  erery  other  atate  ao  far  aa 
they  are  not  inconaiatent  with  ito  own  lawa  and  policy. 

WiLU.  Who  mat  mot  OoirrMr.— After  the  adoption  of  a  minor  whc^  by 
the  lawa  of  tho  atete^  ia  entitled  to  aucoeed  to  the  eatoto  of  ito  adopting 
parent*  hia  other  relatiTea  have  no  capacity  to  contaet  hia  will,  nor  to 
oppoee  any  diipoaition  of  hia  oatato  to  which  the  adopting  ohUd  doea 
not  object. 

Johnson,  Johnmm^  and  Jb&fuoii,  and  John  W.  Armttrong^  for 
the  appellantg. 

A.  0.  Freeman  a/nd  MeKwu  and  Ooargo^  for  the  respond- 
ente. 

^^  Dx  Havbh,  J.  Appeals  from  two  orders  of  the  supe- 
rior oouct  of  Sacramento  oounty,  making  partial  distribution 
''^  of  the  estate  of  Jjewellyn  Williams,  deceased*  to  Lucy 
W.  Auserais  and  Sophia  O.  Cutter.  The  orders  are  based 
upon  separate  petitions,  but  both  appeals  can  be  properly  dis- 
posed of  by  a  consideration  of  the  questions  arising  upon 
the  appeal  from  the  order  made  in  fayor  of  the  respondent, 
Auserais. 

Lewellyn  Williams  died  testate,  and  Lucy  W.  Auserais  is 
named  in  his  will  as  a  residuary  legatee.  This  will  was  ad- 
mitted to  probato  in  the  saperior  court  of  Sacramento  county. 
Prior  to  the  commencement  of  this  proceeding,  and  in  her 
petition  asking  for  a  partial  distribution  of  the  estate  to  her 
the  respondent,  Auzerais,  alleges,  in  addition  to  the  foregoing 
facts,  that  she  is  the  adopted  child  of  said  deceased,  and  that 
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ht  nevw  had  any  othtr  ehild,  and  was  nnmarriad  at  tlM  time 
of  his  death. 

The  appellanta,  daiming  to  be  respectively  the  nephew  and 
niece  of  the  deoeaeed,  appeared  in  opposition  to  the  applicar 
turn  br  partial  diatribotiony  and  filed  an  answer  to  the 
petition  therein,  in  which  they  denied  that  the  respondent, 
AnseraiSy  was  ever  adopted  by  the  deceased  as  his  child,  and 
also  denied  that  the  deceased  died  testate;  and  in  this  con- 
nection they  further  alleged  the  pendency  of  a  proceeding 
instituted  by  them  to  revoke  the  probate  of  the  alleged  will 
of  the  deceased. 

The  issues  thus  made  by  the  petition  and  answer  thereto 
were  tried  by  the  court,  and  findings  of  fact  filed  to  the  effect 
that  the  petitioner  was  duly  adopted  by  the  deceased  as  his 
child  on  August  17,  1876,  and  that  she  was  and  is  his  only 
child,  and  the  court  further  found  the  allegation  of  the  answer, 
in  reference  to  the  pendency  of  the  proceeding  to  revoke  the 
probate  of  the  alleged  will  of  the  deceased,  to  be  true. 

The  appellants  insist  that  the  finding  in  reference  to  the 
adoption  of  the  respondent,  Auzerais,  is  not  justified  by  the 
evidence,  and  also  that  the  court  erred  in  admitting  evidence 
to  prove  that  fact,  and  the  questions  thus  presented  are  the 
only  ones  we  deem  it  necessary  to  consider  in  this  opinion. 

**  The  respondent,  Auzerais,  was  the  daughter  of  Eliza  J. 
and  George  W.  Strickland.  Her  parents  were  divorced  in 
the  state  of  New  York,  on  the  ground  of  the  adultery  of  the 
father,  and  by  that  decree  the  care  and  custody  of  the  re- 
spondent Was  awarded  to  the  mother.  At  the  time  of  the 
alleged  adoption  she  was  of  the  age  of  ten  years  and  about 
eight  months,  and  was  then  living  in  Sacramento  county  with 
the  deceased,  who  was  her  uncle  and  also  her  guardian.  The 
mother  was  dead,  and  her  father  was  a  resident  of  the  state 
of  New  York.  The  adoption  papers  consist  of  a  petition  by 
the  deceased,  Lewellyn  Williams,  and  his  wife,  Lucy  C. 
Williams,  which  recites  that  the  petitioners  are  residents  of 
the  county  of  Sacramento,  and  also  contains  an  averment  of 
the  death  of  the  mother  of  respondent,  and  of  the  fact  that 
she  had  been  divorced  from  the  father  on  the  ground  of  his 
adultery;  second,  a  joint  agreement  by  the  deceased  and  hie 
wife  to  adopt  the  respondent;  third,  the  order  of  adoption 
made  by  the  judge,  and  dated  August  17,  1876.  The  order, 
after  reciting  the  facts  of  the  presentation  of  the  petition  of 
the  deceased  and  his  wife,  and  their  agreement  to  adopt,  and 
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fbat  H  WM  proven  that  the  mother  of  reepondeni  was  dead, 
and  bad  been  divorced  as  stated  in  the  petition,  ooncladea  as 
follows:  ''And  the  said  Lewellyn  and  Lncj  C,  his  wife,  and 
said  child,  all  being  present,  and  being  fully  satisfied  that  the 
interests  of  said  child  will  be  promoted  by  sach  adoption; 

**It  is  hereby  ordered,  adjudged,  and  decreed  that  said 
Lucy  W.,  child  aforesaid,  shall,  from  now  henceforth,  be  re- 
garded and  treated  in  all  respects  as  the  child  of  said 
Lewellyn  Williams  and  Lucy  C.  WiUiams,  his  wife.** 

The  order  makes  no  mention  of  the  fact  of  the  residence  of 
the  adopting  parents,  and  fails  to  state  that  any  of  the  parties 
were  examined  separately  or  otherwise  by  the  judge  making 
the  order,  but  it  was  proven  by  oral  evidence  upon  the  trial 
of  the  present  proceeding  that  the  adopting  parents  were 
residents  of  the  ^^  county  in  which  the  order  of  adoption 
was  made,  and  that  all  the  parties  were  examined  by  the 
judge  at  the  time,  but  not  separately. 

This  evidence  was  properly  admitted,  and  the  contention 
of  appellants  that  the  order  of  adoption  is  void  because  it 
does  not  show  upon  its  face  that  the  deceased  and  his  wife 
resided  in  the  county  of  Sacramento  at  the  time  of  the  adop- 
tion, and  that  all  the  parties  to  that  proceeding  were  exam- 
ined by  the  judge  in  the  manner  directed  by  section  227  of 
the  Civil  Code,  cannot  be  sustained.  Undoubtedly,  under  sec- 
tion 226  of  that  code  it  is  a  material  fact,  and  necessary  to 
the  validity  of  an  order  consenting  to  the  act  of  adoption, 
that  the  adopting  parent  and  the  judge  making  the  order  shall 
both  be  residents  of  the  same  county:  Bs  parte  ClhrkjSl  CaL 
638;  but  the  statute  does  not  require  that  this  fact  shall 
appear  upon  the  face  of  what  may  be  termed  the  adoption 
papers.  The  only  memorial  of  the  proceeding  which  is 
required  by  the  chapter  of  oar  Civil  Code  relating  to  adop- 
tion is  the  written  consent  of  the  parties  whose  consent  is 
made  necessary  by  the  law,  and  the  order  of  the  proper  judge 
'*  declaring  that  the  child  shall  thenceforth  be  regarded  and 
treated  in  all  respects  as  the  child  of  the  person  adopting'': 
Civ.  Code,  sees.  226,  227. 

This  being  so,  it  is  evident  that  extrinsic  evidence  should 
be  received  for  the  purpose  of  proving  any  other  matter,  the 
existence  of  which  is  necessary  to  the  validity  of  the  proceed- 
ing. It  has  been  held,  and,  we  think,  correctly,  that  facts 
necessary  to  show  that  a  court  or  board  of  special  or  limited 
power  has  acted  within  its  jurisdiction  may  be  proven  by 
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other  competent  evidenoe,  in  the  absence  of  a  statnte  requiring 
■nch  fsusta  to  appear  in  the  minutes  or  other  record  of  its  pro* 
ceedings:  JMey  v.  Foltt,  84  Cal.  821 ;  Redamatum  Diitriet  t. 
OMman,  85  Cal.  638;  Van  Deu$en  y.  Sweet,  51  N.  Y.  878; 
WiUtams  v.  Cammaek,  27  Miss.  209;  61  Am.  Dec.  506;  2  Free- 
man on  Judgments,  4th  ed.,  sec.  618.  It  is  true  the  act  of 
adoption  in  this  state  is  not  a  judicial  proceeding,  ^*  and  the 
order,  therefore,  is  in  no  sense  to  be  considered  as  the  judgment 
of  a  court:  In  re  ^tevsnt,  88  Cal.  322;  17  Am.  St  Rep.  252;  In 
re  Johneon,  98  Cal.  581.  Still  the  rule  above  stated  affirming 
the  right  of  a  party  to  show  by  extrinsic  evidence  the  exist- 
ence of  the  jurisdictional  facts  in  support  of  the  judgment,  or 
other  determination  of  a  court  or  board  of  limited  jurisdic- 
tion, is  applicable  in  principle  to  the  case  as  presented  herci 
and  fully  justifies  the  action  of  the  superior  court  in  admit- 
ting the  CTidence  referred  jto.  The  case  of  Ex  parte  Clark,  87 
Cal.  638,  does  not  sustain  the  contention  of  appellants  upon 
this  point  The  statement  in  the  opinion  in  that  case,  to  the 
effect  that  it  is  necessary  for  the  record  to  show  that  the 
adopting  parent  appeared  before  the  proper  judge,  has  refer- 
ence to  the  record  in  the  action  in  which  the  order  of  adop- 
tion may  be  offered  in  evidence,  and  not  to  the  papers 
relating  to  the  proceeding  for  adoption.  The  question  of  the 
admissibility  of  oral  evidence,  for  the  purpose  of  establishing 
material  facts  not  shown  by  such  papers,  and  not  required  to 
be  recited  therein,  did  not  arise  in  that  case,  and  was  not 
passed  upon  by  the  court  at  that  time. 

But  if  the  rule  were  otherwise,  and  it  should  be  conceded 
that  the  court  erred  in  admitting  evidence  as  to  the  residence 
ct  the  deceased,  the  error  was  harmless,  as  the  petition  for 
adoption  states  that  the  deceased  and  his  wife  were  residents 
of  the  county  of  Sacramento,  and  having,  upon  the  strength  of 
that  representation,  obtained  the  order  of  the  county  judge  of 
that  county  consenting  to  the  adoption  of  respondent,  the 
deceased  would,  in  his  lifetime,  have  been  estopped  to  deny 
ita  truth  in  any  controversy  as  to  his  parental  duty  to  support 
and  care  for  the  child  thus  adopted  by  him,  and  the  appel« 
lants  who  claim  under  him  are  equally  estopped  to  deny  the 
fiftct  in  this  proceeding. 

The  appellants  further  claim  that  the  order  of  adoption  is 
void,  first,  because  it  was  made  upon  the  joint  petition  of  the 
deceased  and  his  wife,  and  purports  to  ^  order  and  direct 
that  the  respondent  should  thereafter  be  treated  and  regarded 
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M  Um  ehUd  of  both  of  thorn;  Moond,  bocauae  tho  partiM  to 
tho  oontrmot  of  adoption  were  not  aeparately  examined;  and« 
laetlj,  beoanse  the  father  of  the  respondent  did  not  oonsent 
to  the  adoption,  and  was  a  nonresident  of  the  state,  and  with- 
out notioe  of  the  prooeeding. 

There  is  no  force  in  the  first  of  the  foregoing  objections. 

Section  221  of  the  Civil  Code  gives  to  anj  adnlt  person  the 
right  to  adopt  the  minor  child  of  another,  in  the  cases  and 
under  the  rules  prescribed  by  the  chapter  of  which  that  seo> 
tion  forms  a  part,  and  the  following  section,  223,  provides 
that  neither  husband  nor  wife,  unless  lawfully  separated, 
shall  adopt  a  child  without  the  consent  of  the  other,  if  capa» 
ble  of  giving  such  consent  Under  these  sections  the  wife 
has  precisely  the  same  right  to  adopt  a  child  as  the  husband, 
and  we  know  of  no  reason  why  both  may  not  unite  in  an 
application  for  the  adoption  of  a  child  as  the  child  of  both,  or 
why  in  such  a  case  the  order  of  adoption  should  not  declare 
that  the  child  shall  henceforth  be  treated  and  regarded  as 
the  child  of  both  spouses.  On  the  oontrary,  such  procedure 
would  seem  to  be  in  entire  harmony  with  the  object  of  the 
law,  and  an  appropriate  way  by  which  husband  and  wife 
may  mutually  oonsent  to  the  adoption  of  a  stranger  in  blood 
into  the  family,  and  to  assume  toward  such  child  the  duties 
of  the  parental  relation.  The  question  of  the  right  of  hus- 
band and  wife  to  jointly  adopt  a  child  arose  in  the  state  of 
Indiana  under  a  statute  similar  to  our  own,  and  the  supreme 
court  of  that  state  in  K^-ug  v.  Darii^  87  Ind.  590,  in  answer  to 
the  objection  that  the  statute  did  not  contemplate  or  author- 
ise such  joint  adoption,  said:  '*0n  the  contrary,  the  better 
and  more  reasonable  construction  appears  to  us  to  be  that  a 
wife  may  unite  with  her  husband  in  such  a  proceeding  as 
from  the  very  nature  of  things  the  interests  of  the  entire 
family  are  necessarily  involved  in  the  object  sought  to  be 
accomplished  by  it.  There  is  not  only  **  no  inconsistency, 
but  a  manifest  propriety  in  the  wife  thus  uniting  with  her 
husband,  as  by  doing  so  the  adopted  child  is  made  to  assume, 
in  a  general  sense,  the  same  position  in  the  family  which  it 
would  occupy  if  it  were  the  natural  child  of  both,  born  in 
lawful  wedlock."  These  views  are  so  manifestly  correct  and 
applicable  to  the  construction  of  our  own  law,  as  to  render 
any  further  discussion  of  this  point  unnecessary. 

Nor  can  the  right  of  the  respondent  here  to  succeed  to  tho 
estate  of  her  parent  by  adoption  be  defeated  by  the  fact  that 
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the  judge  Bigning  the  order  of  adoption  MIed  to  eeparatelj 
examine  the  parties  to  it.  It  was  expressly  held  by  nt  in 
In  re  Johnmm^  98  Cal.  631,  that  the  examination  of  a  child 
under  the  age  of  twelve  years — the  age  of  consent — was 
entirely  discretionary  with  the  jadge,  and  we  think  the  gen- 
eral reasoning  of  the  opinion  in  that  case  in  regard  to  the 
nature  of  the  act  of  adoption  in  this  state,  and  its  statement 
of  the  rule  by  which  to  determine  whether  the  provisions  of  a 
statute  prescribing  the  mode  of  proceeding  upon  the  part  of  a 
public  officer  in  the  discharge  of  a  given  duty,  is  mandatory 
or  simply  directory,  lead  to  the  conclusion  that  the  examina. 
tion  of  the  other  parties  to  the  contract  by  the  judge  making 
the  order  is  not  absolutely  necessary  in  order  to  effect  the 
adoption  of  a  minor;  and,  if  this  is  so,  it  would  necessarily 
result  that  section  227  of  the  Civil  Code  must  be  regarded  as 
directory  in  so  far  as  it  requires  that  the  parties  shall  be 
separately  examined.  In  the  case  just  referred  to,  in  speak- 
ing  of  the  nature  of  the  act  of  adoption  under  our  statute,  we 
said:  **  The  essential  foundation  of  the  proceeding  is  the  con- 
sent  of  the  persons  named  in  the  statute,  and  when  this  has 
been  given  in  the  presence  of  the  proper  judge,  and  manifested 
in  writing,  and  by  the  order  of  such  judge,  the  contract  can* 
not  be  declared  invalid  because  of  some  merely  technical 
objection  to  the  manner  in  which  the  judge  who  signed  the 
order  of  adoption  may  have  discharged  his  duty  in  the  prem- 
ises.'' And  it  was  further  said  by  us  at  that  time  that  the 
object  of  the  statute  in  ^^  directing  the  judge  to  make  a  sep- 
arate examination  of  the  parties,  was  for  the  protection  of 
a  wife,  or  child  over  the  age  of  twelve  years,  whose  consent  is 
made  essential  to  the  creation  of  the  contract,  by  guarding 
them  in  some  degree  from  the  possible  coercive  influence  of 
the  husband  or  parent,  and  also  to  enable  the  judge  to  ascer- 
tain whether  the  consent  of  such  persons  was  entirely  free. 
Undoubtedly,  the  judge  ought,  in  the  orderly  and  proper  dis- 
charge of  his  duty,  to  conform  to  this  direction  of  the  law,  but 
his  omission  to  do  so  would  not  render  the  contract  absolutely 
void.  The  deceased  voluntarily  entered  into  the  contract  of 
adoption  under  consideration  here,  and  received  in  his  life- 
time the  benefits  resulting  from  the  relation  thus  created — the 
society,  affection,  and  devotion  of  an  adopted  daughter — and 
no  principle  of  law  or  equity  will  permit  the  appellants  claim- 
ing under  him  to  avail  themselves  of  this  technical  departure 
from  the  direction  of  the  statute,  to  defeat  the  rights  of  respond- 
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•nl  growing  out  of  the  contract,  the  yaliditj  of  which  was  never 
disputed  by  the  deceased,  and  which  has  been  folly  performed 
by  all  the  parties  to  it 

The  remaining  qaestion  to  be  considered  is,  whether  the 
yalidity  of  the  order  of  adoption  is  affected  by  the  fact  that 
it  was  made  without  the  oonsent  of  the  father  of  respondent 
and  without  notice  to  him.  As  already  stated  the  father  of 
respondent  had  been  divorced  from  the  mother  on  the  ground 
of  his  adultery,  and  such  being  the  case  his  consent  to  the  order 
of  adoption  was  rendered  unnecessary  by  the  express  proTi- 
sions  of  section  224  of  the  Civil  Code  then  and  now  in  force. 
The  fact  that  the  decree  of  divorce  was  made  before  the  enao^ 
ment  of  our  Civil  Code,  and  for  an  act  of  adultery  committed 
in  another  state,  did  not  make  that  section  inapplicable  to  the 
proceeding  taken  by  the  deceased  for  the  adoption  of  respond- 
ent, and  to  so  hold  is  not  to  give  any  retroactive  or  extraterri- 
torial effect  to  the  provisions  of  that  section.  The  section 
simply  declares  under  what  circumstances  the  consent-of  the 
natural  ^  parent  shall  not  be  required  in  a  proceeding  for  the 
adoption  of  a  child,  and  it  was  intended  to  furnish  the  rule  in 
regard  to  that  matter  in  all  subsequent  applications  for  adop- 
tion under  the  statute.  It  is  argued,  however,  by  counsel  for 
appellants  that  it  is  not  in  the  power  of  the  state  to  deprive  a 
parent  of  the  natural  right  to  his  child  for  such  a  cause,  with- 
out at  least  affording  him  an  opportunity  to  appear  and  answer 
the  charge  in  the  proceeding  which  is  taken  for  the  purpose 
of  severing  his  parental  relations.  Whatever  force  there  might 
be  in  this  position  in  a  case  where  the  natural  father  of  an 
adopted  child  was  asserting  his  right  to  the  custody  of  such 
child,  or  in  an  action  brought  by  him  to  recover,  the  value  of 
its  services  from  the  adopted  parent,  it  seems  to  us  that  the 
question  thus  argued  by  counsel  does  not  arise  here.  The 
father  of  the  respondent  is  dead;  but,  if  he  were  alive,  no 
rights  of  his  would  be  impaired  by  giving  force  and  effect  to 
the  contract  of  adoption,  and  permitting  respondent  to  suc- 
ceed to  the  estate  of  the  deceased  as  the  adopted  child  of  the 
'latter.  The  question  here  is  simply  whether  the  proceeding  for 
the  respondent's  adoption  entitles  her  to  succeed  to  the  estate 
of  her  adopted  father,  and  we  have  no  doubt  that  it  does. 
The  adoption  was  in  accordance  with  the  law  of  this  state, 
and  certainly,  so  far  as  relates  to  the  right  of  inheritanoe 
under  the  laws  of  this  state,  it  gave  to  the  respondent  the 
9UUV4  of  a  child  of  the  deceased.    *'  It  is  a  general  principle 
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that  the  ttatiu  w  oondition  of  a  peraon*  tht  relation  In  which 
he  standB  to  another  person,  and  hy  which  he  if  ordinarily 
tDade  eapable  to  take  certain  rights  in  that  other's  propertyi  is 
Used  by  the  law  of  the  domicile,  and  that  this  $Mu$  and  capao- 
ity  are  to  be  recognised  and  npheld  in  every  other  state,  so 
far  as  they  are  not  inconsistent  with  its  own  laws  and  policy. 
Sabject  to  this  limitation,  upon  the  death  of  any  man,  the 
sfoCtif  of  those  who  claim  succession  or  inheritance  in  his 
estate  is  be  ascertained  by  the  law  under  which  that  stalui 
was  acquired**:  Bo$$  y.  Ro$$,  129  Mass.  246;  87  Am.  Rep.  821. 

**  The  conclusion  we  have  reached  in  regard  to  the  yalid- 
ity  of  the  respondent's  adoption  by  deceased  also  disposes  of 
all  questions  arising  upon  the  appeal  from  the  order  making 
partial  distribution  of  his  estate  to  Sophia  O.  Cutter.  The 
di8tributi<m  was  made  to  her  as  a  legatee  under  the  will  of 
the  deceased.  The  will  has  been  probated,  and  the  respond- 
ent, Auzerais,  does  not  question  its  yalidity,  and  the  court, 
haying  found  that  she  was  the  adopted  and  only  child  of  the 
deceased,  and,  therefore,  the  only  person  having  a  right  to 
object  to  distribution  under  its  terms,  properly  held  that  the 
pendency  of  the  proceeding  instituted  by  appellants  for  the 
purpose  of  revoking  the  probate  of  such  will  would  not  defeat 
the  rights  of  the  legatees  named  therein.  The  respondent, 
Auzerais,  being  the  only  heir  of  the  deceased,  the  appellants 
haye  no  right  which  can  be  affected  by  any  disposition  which 
may  be  made  of  the  estate  of  deceased. 

Orders  affirmed. 

FiTzemALD,  J.,  and  McFablahd,  J^  ooncurrsd* 
Hearing  in  Bank  denied. 


AiNvmra.— Hm  ririou  qiiMiioiis  ^ammraimg  sdopliflB  ifacsiJ  la  lh« 
prineipia  mm  wUl  b« foond  Mlj  «rMttd  Ib  VamMak^ ▼.  Bmhig,  148  IlL 
SSCs  SS  ▲».  81  Bep^  IM^  and  tiis  MaApaphk  aoto  tiMnle 
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WiTTBNBROOK   V.    PaBKBS. 

(102  OlUfOUnA,  ML] 

AV»  CKLimT— RttATioimnp  ov»  Bsrimnr  WaoK  Kom.— 1h» 
ImI  thai  h«  wlio  Mbolt  aa  altoniAy  to  mAk«  an  •xaminatioa  of  tiU« 
lor  Um  purpOM  of  a  oontompUtod  Iomi  foquiiM  th  tM>fTow«r  to  fomiah 
Ml  abstnot  of  ftttio  oad  to  pa/  tho  attotnoj  for  Lk  aarrioM  doaa  not 
•ooatitato  him  the  attomaj  of  tiio  borrowar,  nor  maka  him  aaj  tho  laaa 
Iha  altomaj  of  tbo  londor  by  whom  ho  waa  aolootod. 

Vonm  TO  AnoBrar,  Wma  Dbmod  Nohob  to  Hn  Olodiv.— It  ia  tbo  dn^ 
of  an  attomay  at  law  or  otbor  agont  to  oommanioata  to  hia  eliant  what* 
OTor  information  bo  aoqniraa  ia  ralation  to  tho  anbjoot  mattar  inTolTod 
In  tha  traaaaotioo;  and  ho  will  ba  oonoloaiTalj  praaumad  to  havo  por- 
formod  thia  dntj^  and  notiaa  to  him  ia  tharafbro  oonolutTa  notioa  to  hia 
oUant  or  prinoipaU 

NonoB  TO  AH  AoBKT  M  voT  KonoB  TO  HiB  Pbiroipal  Unlbbs  givan  to  tha 
agant  aottng  in  tha  eonraa  of  hia  omplo/mant,  or  nnlaaa,  thoagfa  not  ao 
giran,  it  ia  praaant  to  hia  mind  whan  aoting  aa  anoh  agant»  and  ia  ol 
anob  a  oharaotar  that  ha  might  oommnnioato  it  to  hia  prinoipal  withoot 
a  braaoh  of  profamional  eonAdonoa. 

VonoB  TO  Attobrbt,  Whbk  not  NonoB  to  Clibmt. — ^If  ono  member  of  a 
firm  of  attorneya,  bj  miataka  in  drafting  an  ioteuded  partial  releaae  of  a 
mortgage^  rolaaeea  the  whola»  and  anoh  raleaaa  im  plaoed  upon  reoord, 
and  at  a  anbaeqneat  time  another  loan  ia  negotiated,  and  the  borrower 
employe  tho  aamo  firm  to  examine  the  title  for  him,  and  it  ia  examined 
bj  another  member  of  the  firm  who  had  no  knowledge  of  the  proTiooa 
tranaaotion  and  ao  information  reepeoUng  the  title  except  anoh  aa  ia 
diaoloaed  bj  the  abatraot,  the  borrower  la  not  ohai^ged  with  noiioe  of 
the  miataka  made  by  the  other  member  of  the  firm,  nor  of  the  foot  that 
a  partial  releaae  only  of  the  mortgage  waa  intended. 

Nbououio^  Who  Should  Suivbb  vob. — Where  one  of  two  innooent  partieo 
mnat  anffer  from  negligenoe  the  loaa  ahoold  be  borne  by  him  throngh 
whoee  negligenoe  the  miahap  waa  brought  abont. 

Nonoi,  WuBB  Moar  bb  PBOVxa^-If  a  mortgage  waa  gtvon  npon  real  prop* 
arty  and  dnly  placed  npon  record  at  the  time  when  the  title  appeared 
by  the  record  to  be  free  from  all  other  lienai  and  a  anit  ia  afterwania 
brought  to  foreclose  tho  mortgage,  which  waa  satisfied  of  record^  on  tho 
ground  that  snob  aatisfaetion  was  entered  by  mbteke,  the  plaintiff  must 
aasume  the  burden  of  proving  that  the  mortgagee  of  the  second  mort- 
gage took  it  with  notice  that  the  prior  mortgage  had  not  in  foot  been 
aatisfied. 

P.  IT,  Coffman,  Armttrong  and  PlatnaMeTf  and  Amuirong^ 
Bruner^  and  Platnatur^  for  the  appellant 

C  H.  Oatman,  A.  L.  Hart,  and  S.  Solon  Roll,  Robert  T.  Dmh 
Un,  and  Isaac  Joseph^  for  the  respondenta. 

**  Searlb,  C.  Thia  was  an  action  by  Henry  Wittenbrock, 
as  plaintiff,  to  have  a  satisfaction  of  a  mortgage  *^  set  asid* 
and  canceled,  and  to  foreclose  said  mortgage,  which  was  eze* 
GUted  by  the  defendant,  John  A.  Parker.     Defendants  Bithell 
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and  Harlow  were  made  defendants,  set  op  mortgagee  in  their 
faror,  which,  by  the  decree  of  the  court,  were  adjadged  Talid 
and  subsisting  against  the  defendant  Parker,  and  the  liens 
thereof  prior  to  the  lien  of  plaintiff's  mortgage. 

Plaintiff  appeals  from  the  decree,  and  from  an  order  denj- 
ng  a  motion  for  a  new  trial. 

The  following  facts  illustrate  the  important  question  in  the 
case:  Plaintiff's  mortgage  was  executed  Maj  22,  1885,  bj 
the  defendant  John  A.  Parker,  upon  certain  real  property  in 
the  county  of  Tehama,  to  secure  the  payment  of  his  certain 
promissory  note  for  six  thousand  dollars  and  interest,  pay- 
able two  years  after  date  to  the  Union  Building  and  Loan 
Association,  or  order.  The  mortgage  was  duly  recorded  May 
23,  188& 

L.  3.  Taylor  and  S.  Solon  Holl  were  attorneys  at  law  and 
copartners  under  the  firm  name  of  "Taylor  and  Holl,"  and 
engaged  as  such  firm  in  the  practice  of  law  in  all  its  various 
branches,  including  the  examination  of  land  titles,  giving 
opinions  as  to  the  validity  thereof,  drawing  deeds,  mortgages, 
assignments,  and  other  instruments  in  writing. 

In  February,  1888,  the  note  of  Parker  was  due  and  unpaid, 
and  the  Union  Building  and  Loan  Association  was  pressing 
him  for  payment,  whereupon  L.  S.  Taylor,  the  senior  member 
of  the  firm  of  Taylor  and  Holl,  at  the  request  of  Parker, 
negotiated  with  plaintiff  for  the  purchase  by  him  of  said  note 
and  mortgage,  and  to  grant  further  time  for  the  payment 
thereof.  To  this  plaintiff  agreed,  and  in  February,  1888,  the 
holder  of  the  note  and  mortgage,  in  consideration  of  seven 
thousand  dollars,  which  plaintiff  paid,  assigned  to  him,  the 
said  plaintifl^  the  note  and  mortgage.  This  assignment  was 
drawn  by  Taylor,  and,  at  his  request,  recorded  March  5, 1888. 
Holl  knew  nothing  of  the  assignment. 

On  or  about  October  4,  1888,  John  A.  Parker,  the  maker  of 
the  note  and  mortgage,  had  contracted  to  sell  **  a  portion  of 
the  mortgaged  premises,  and  applied  to  plaintiff  through  said 
Taylor  for  a  release  of  the  lien  of  his  mortgage  upon  the  land 
to  be  sold  'upon  his  payment  of  four  thousand  dollars  upon 
the  note,  the  mortgage  to  remain  upon  the  residue  of  the  land 
as  security  for  the  balance  due  on  the  note. 

Plaintiff  agreed  to  this,  and  said  L.  S.  Taylor  then  pre- 
pared a  release,  which  he  represented  to  plaintiff  and  Parker 
was  a  release  of  the  land  to  be  sold,  and  plaintiff,  believing 
Ibis  to  be  true,  executed  and  acknowledged  the  release,  but 
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which  in  faet  was,  m  the  oouri  ilndSi  by  misUka  and  inad- 
yertencei  so  drawn  as  to  read  ^^that  said  mortgaga  was  folly 
paid  and  Batisfied.'* 

Plaintiff  did  not  himself  read  the  release,  bat  took  the 
statement  of  Taylor  that  it  was  all  right 

This  release  oame  into  the  hands  of  W.  F.  Huntoon,  at 
whose  reqnest  it  was  duly  recorded  on  the  twenty-second  day 
of  October,  1888. 

The  copartnership  between  Taylor  and  HoU  was  formed 
January  1,  1885,  prior  to  which  time  Taylor  had  been  an 
attorney  for  plaintiff  and  defendant  Parker,  his  senrioes  oon- 
sisting  mainly  in  preparing  deeds,  mortgages,  assignments, 
and  releases,  and  examining  abstracts.  That  after  the  for- 
mation of  said  copartnership  plaintiff  and  Parker  continued 
to  employ  his  services  in  like  manner,  and  his  partner,  Holl, 
who  occupied  a  separate  office,  or  room,  knew  little  or  nothing 
of  their  business,  and  knew  nothing  of  the  mortgage  in  ques- 
tion, its  assignment,  or  the  release  thereof,  or  of  any  of  the 
agreements  relating  thereto,  nothing  in  relation  thereto  hav- 
ing been  in  fact  imparted  to  him. 

For  some  years  prior  to  1888  defendant  Bithell  was  ac- 
customed to  loan  money  on  real  estate  security,  and  was 
accustomed  to  require  the  borrower  to  furnish  an  abstract  of 
title  to  the  land  offered  as  security,  and  to  submit  such 
abstract  to  an  attorney  selected  by  him,  the  said  defendant, 
and  to  pay  said  attorney  for  his  opinion  as  to  title,  and  for 
preparing  mortgages,  etc.,  where  the  loans  were  consummated. 

**  Bithell  had  for  some  years  selected  S.  Solon  Holl  as  the 
attorney  to  examine  and  report  upon  titles  in  all  such  cases, 
and  to  prepare  all  necessary  papers,  to  which  said  Holl  gave 
his  individual  attention. 

On  the  twenty-fourth  day  of  October,  1888,  defendant  John 
A.  Parker  applied  to  defendant  Bithell  for  a  loan  of  six  thou- 
sand dollars,  and  offered  real  estate  as  security  therefor* 
Bithell  applied  to  Holl  to  examine  the  abstract  of  title  of  the 
real  estate  offered,  and  to  prepare  notes  and  mortgages  if  he 
approved  the  title.  The  title  was  approved  by  Holl,  and  the 
notes  and  mortgages  prepared  and  executed  by  Parker  on  the 
same  day,  and  the  money,  six  thousand  dollars,  was  then  and 
there  received  by  said  Parker. 

The  mortgages,  four  in  number,  covered  the  property  mort- 
gaged to  plaintiff  Neither  Bithell  nor  Holl  knew  of  the 
plaintiff's  mortgage  or  the  assignment  or  release  thereof  except 
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mm  showii  by  the  abstract,  and  had  no  actual  notice  or  knowl- 
edge of  any  mistake  in  the  release.  The  record  showed  plain* 
tiff's  mortgage  to  have  been  released.  HoU  advised  Bithell 
that  the  land  was  clear  of  encumbrance,  and  Bithell  relied 
upon  and  acted  upon  this  belief  in  making  his  loan,  and 
neither  he  nor  HoII  had,  in  fact,  any  information  as  to  the 
mistake  in  plaintiff's  release  until  January,  1891. 

Upon  this  state  of  facts  the  question  arises,  Had  Bithell 
SQch  constructive  notice  of  the  mistake  in  the  release  of  the 
mortgage  of  plaintiff  that  the  lien  of  his  own  mortgages  upon 
the  same  land  was  postponed  and  rendered  subject  and  sub* 
ordinate  to  that  of  plaintiff  under  his  mortgage  so  by  mistake 
released? 

Taylor  and  HoU,  being  engaged  as  copartners  in  the  prac- 
tice of  the  law,  including  business  of  the  character  trans- 
acted for  the  several  parties  to  this  controversy,  the  knowl* 
edge  acquired  by  one  member  of  the  firm,  obtained  while 
transacting  such  business  and  relating  thereto,  was  construct- 
ive notice  to  the  firm  as  to  such  knowledge. 

An  attorney  is  an  agent  for  his  client  within  the  ^^^  scope 
of  his  employment,  and  two  or  more  attorneys  practicing 
together  as  copartners  are  joint  agents  as  to  the  business 
transacted  for  their  clients  as  such  copartners. 

Notice  to  one  of  two  or  more  joint  agents  is  notice  to  all: 
Wade  on  Law  of  Notice,  sec.  681;  Fulton  Bank  v.  New  York 
etc.  Canal  Co.,  4  Paige,  127;  North  River  Bank  v.  Ayvtiar^ 
8  Hill,  262;  Bank  of  United  StaUe  v.  Davis,  2  Hill,  451; 
National  Security  Bank  v.  Cuahman,  121  Mass.  490.  Like 
other  copartners,  each  is  at  the  same  time  a  principal  and  an 
agent  for  all  the  others. 

2.  The  important  branch  of  the  question  relates  to  the  situa- 
tion of  the  defendant  Bithell,  as  affected  by  the  knowledge 
imputed  to  HoU,  who  was  his  attorney  and  agent  in  passing 
upon  the  abstract  of  title  to  the  land,  and  in  preparing  the 
mortgages. 

We  say  be  was  the  attorney  and  agent  of  Bithell  in  the 
transaction,  because  he  was  employed  by  him,  and  it  was  to 
and  for  him  the  services  were  rendered,  and  the  fact  that  his 
employer  required  the  mortgagor  to  furnish  an  abstract  and 
pay  HoU  for  his  services  did  not  constitute  him  the  attorney 
of  the  latter. 

The  burden  cast  upon  the  mortgagor  of  paying  for  the 
services  of  the  attorney  selected  by  Bithell   to  guard   his 
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Interests  was  simply  a  oondiiion  of  the  loan,  and  did  not  alter 
the  ttaiui  of  sach  attorney  or  diminish  the  duty  or  responsi- 
bility which  he  owed  to  his  employer.  Holl  was  then  the 
agent  of  BithelL  It  was  not  a  general  and  continuing  agency 
extending  to  a  range  as  comprehensive  as  the  functions  of  an 
attorney,  but  limited  to  the  particular  business  in  hand,  for 
the  transaction  of  which  he  was  specially  employed. 

It  is  not  sought  to  charge  Bithell  with  any  actual  notice  of 
plaintiff's  mortgage,  or  of  any  knowledge  of  facts  to  put  him 
upon  inquiry  as  to  the  mistake  in  its  satisfaction  or  cancel- 
lation of  record.  The  ease  turns  upon  the  point  of  the 
constructive  notioe  to  the  principal  of  the  £sots  within  the 
knowledge  of  the  agent 

This  question  presents  a  broad  field  of  inquiry.  A  ^^^  some- 
what  careful  examination  of  its  several  phases  awakens  a 
desire  to  discuss  it  at  length,  and  to  review  some  of  the  many 
authorities  converging  and  diverging  in  relation  to  its  several 
branches,  but  economy  of  time  and  space  forbids,  and  I  con- 
tent myself  with  a  concise  statement  of  what  seems  to  be  the 
settled  propositions  on  the  subject,  so  far  as  applicable  to  this 
case,  which  may  be  briefly  stated  thus: 

A  principal  is  bound  by  the  knowledge  of  his  agent,  and 
will,  in  law,  be  deemed  to  have  oonstruotive  notioe  of  such 
knowledge. 

In  order  to  thus  bind  the  principal  by  knowledge  possessed 
by  the  agent  it  is,  as  a  general  rule,  essential  that  the  infor- 
mation *'  be  obtained  by,  or  imparted  to,  the  agent  while  he  is 
in  fact  acting  as  agent — while  he  is  actually  engaged  in  doing 
his  principal's  business,  in  pursuance  of  his  authority  and  in 
his  character  as  agent":  Pomeroy's  Equity  Jurisprudence, 
sec.  670. 

Within  these  limits  and  to  this  extent  there  has  been  but 
little  divergence  of  opinion  on  the  part  of  the  courts  either  in 
England  or  this  country,  and  the  doctrine  is  elementary: 
OonneUy  v.  Peek,  6  Cal.  848;  May  v.  Bord,  12  Cal.  91;  Statdey 
V.  Oreen.  12  Cal.  148;  HunUr  v.  WaUon,  12  Cal.  868;  78  Am. 
Dec.  548;  Bieree  v.  Red  Bluff  etc.  Co.,  81  CaL  161;  DanoU  r. 
Bealf,  57  Cal.  899;  WaUan  v.  5irtro,  86  CaL  600. 

It  is  the  duty  of  an  attorney  at  law,  or  other  agent,  to  com- 
municate to  his  client  or  principal  whatever  information  ho 
acquires  in  relation  to  the  subject  matter  involved  in  the 
transaction,  and  he  will  be  presumed  to  have  performed  his 
duty  in  that  respect,  and  notice  to  him  is  constructive  notice 
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te  his  eliant  or  principal:  Bieree  r.  Sed  Bluff  eie.  Oo.f  81  C«L 
161;  The  DitiiUid  SpinU,  11  WaU.  866;  Watmm  t.  Sutro,  86 
CaLSOO. 

The  fitote  oonttitating  knowledge,  or  want  of  it,  on  the  part 
of  the  agent  are  proper  subjeets  of  proof,  and  are  to  be  ascer- 
tained by  testimony  as  in  other  cases,  but,  when  ascertained, 
the  constructiTe  notice  thereof  to  the  principal  is  conclusive, 
and  cannot  be  rebutted  by  showing  ^^  that  the  agent  did 
not  in  fact  impart  the  information  so  required:  WaUon  t. 
Svtro,  86  CaL  600. 

In  the  present  case  it  does  not  appear  that  Holl,  who  acted 
ao  the  attorney  of  Bithell,  acquired  any  knowledge  in  relation 
to  plaintifPs  mor^ge  or  the  mistake  in  its  satisfaction 
during  the  time  he  was  engaged  in  effecting  the  Bithell  loan. 
Whatever  notice  he  had  of  the  mistake  in  its  satisfaction 
plaintiff's  mortgage,  if  any,  was  constructiTe  and  previously 
obtained. 

There  is  abundant  authority  to  the  point  that  notice  to  an 
agent  to  be  notice  to  his  principal  must  be  given  to  him  while 
acting  in  the  course  of  his  employment:  Wn$$er  v.  Deniion, 
10  N.  Y.  68;  61  Am.  Dec.  781;  Doe  ex  dem.  Reynolds  v.  Inger^ 
soil,  11  Smedes  A  M.  249;  49  Am.  Dec.  67;  Ruesell  v.  Bweetey^ 
22  Mich.  236;  Smith  v.  DunUm,  42  Iowa,  48;  Goodwin  v.  Dean^ 
50  Conn.  617;  PringU  v.  Dwm^  87  Wis.  449;  19  Am.  Rep 
772. 

Lord  Hardwick,  in  discussing  this  rule,  remarked  that  s 
different  rule  "would  make  purchasers  and  mortgagees' 
titles  depend  altogether  on  the  memory  of  their  counselors 
and  agents,  and  oblige  them  to  apply  to  persons  of  less  emi- 
nence as  counsel,  as  not  being  so  likely  to  have  notice  of 
former  transactions." 

In  TrewboT  v.  Poihen^  46  Minn.  298,  24  Am.  8t  Rep.  226, 
Mitchell,  J.,  in  referring  to  the  question,  expresses  like  views 
in  the  following  language:  *^If  a  party  who  employs  an 
attorney  for  Uie  special  purpose  of  examining  an  abstract  and 
passing  upon  the  record  title  is  to  be  charged  with  notice 
of  all  knowledge  which  the  attorney  may  have  previously 
acquired  from  other  transactions  for  other  parties,  it  would 
be  very  dangerous  to  employ  an  attorney  at  all  for  any  such 
purpose,  and  the  one  whom  it  would  be  most  dangerous  to 
employ  would  be  the  attorney  having  the  most  experience 
and  the  most  extensive  practice.'' 

The  authorities  in  this  state  have,  so  Car  as  observed,  con- 
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fined  the  limite  of  oonttraotiTa  notice  to  the  bonade  heiein* 
before  stated. 

It  most  be  admitted,  howeTer,  that  the  rule  haa^  in  ^^* 
many  inatancee,  and  by  eminent  jurietay  been  extended  eo  as 
to  deem  the  principal  to  have  constructiye  notice  of  infoiv 
mation  acquired  bj  the  agent  prior  to^  and  independent  o(^ 
the  scope  of  the  agency. 

A  eynopsie  of  the  rule  as  thus  indicated,  taken  from  the 
iyllabi  of  The  DistUled  SpiriU,  11  Wall  366,  indicates  fairij 
well  the  result  of  the  reasoning  of  the  court  in  that  case: 

^  The  rule  that  notice  to  the  agent  is  notice  to  the  principal 
applies  not  only  to  knowledge  acquired  by  the  agent  in 
the  particular  transaction,  but  to  knowledge  acquired  by  him 
in  a  prior  transaction,  and  present  to  his  mind  at  the  time  he 
is  acting  as  such  agent,  provided  it  be  of  such  a  character  aa 
he  may  communicate  to  his  principal  without  breach  of  pro- 
fessional confidence.'' 

Pomeroy^s  Equity  Jurisprudence,  section  672,  stotes  the  gen- 
eral rule  to  be  limited  by  cases  in  which  the  transaction  in 
queBtion  closely  follows  and  is  intimately  connected  with  a 
prior  transaction  in  which  the  agent  was  also  engaged,  and 
in  which  he  acquired  material  information,  or  where  the  in* 
formation  obteined  by  the  agent  in  a  former  transaction  was 
so  precise  and  definite  that  it  is  or  must  be  present  to  his 
mind  and  memory  in  the  second  transaction,  then  such  in- 
formation operates  as  constructive  notice  to  the  principal  in 
such  second  transaction. 

The  same  author  adds  that  **  while  this  particular  rule  is 
settled  by  a  strong  array  of  authorities,  the  courto  show  a 
plain  determination  not  to  extend  it,  but  to  keep  it  confined 
within  narrow  and  necessary  limite/' 

It  seems  conceded  on  all  hands  that  clear  and  satisfactory 
proof  that  the  knowledge  of  the  former  transaction  was  pres- 
ent in  the  mind  and  memory  of  the  agent  at  the  time  of  the 
second  transaction  is  necessary,  in  order  to  bind  the  princi- 
pal in  such  second  transaction  by  constructive  notice  of  the 
prior  information  of  the  agent. 

Conceding,  then,  this  enlargement  of  the  rule  of  notice, 
which,  in  a  few  cases,  may  prove  a  salutery  one,  ^**  bat 
which  needs  to  be  closely  guarded  to  prevent  injustice  from 
the  difficulty  and  uncertainty  which  must  attend  ite  ap- 
plication, and  it  is  not  perceived  how  appellant's  case  is. 
strengthejied. 
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The  constmctive  notice  to  a  principal  comes  from  Infor- 
mation, knowledge,  possessed  by  his  agent. 

Holl,  as  the  attorney  and  agent  of  Bithell,  had  no  knowI« 
edge  or  information  to  put  him  npon  inquiry  as  to  the  prior 
mortgage  of  plaintiff,  its  assignment,  or  the  mistake  in  its 
satisCaction.  His  only  information  was  that  furnished  by  the 
abstract  and  satisfaction,  all  of  which  showed  the  property 
clear  of  encumbrance.  Constructiye  notice  to  the  principal 
springs  from  actual  knowledge  or  such  information  as  should 
awaken  inquiry  in  a  reasonable  man,  imparted  to  or  acquired 
by  the  agent. 

The  reason  of  the  rule  is  that  the  agent  has  acquired 
knowledge  which  it  was  his  duty  to  impart  to  his  principaly 
and  the  presumption  is  that  he  has  performed  that  duty. 
The  knowledge  of  the  agent  is  a  prerequisite  to  the  presump- 
tion, and  where  the  former  fails  the  latter  has  no  application. 

The  knowledge  which  Taylor  possessed  that  plaintiflTs 
mortgage  was  not  to  be  satisfied  in  full,  and  which  construct* 
{▼ely  bound  his  law  partner,  HoU,  applied  to  their  then- 
principal,  the  plaintiff,  and  to  their  liabilities  to  each  otiier. 

When  Holi  came  to  act  in  another  capacity  for  a  new 
principal,  and  in  a  different  matter,  the  notice  to  him  which 
constructiTely  bound  such  new  principal  was  actual  notice, 
founded  upon  knowledge  or  information  wliich  it  was  in  his 
power  to  impart,  the  facts  constituting  which  it  was  nec(  e.«  >\'y 
to  prove,  and  which,  when  proven,  would  raise  an  irrebut- 
table or  conclusive  presumption  against  such  princlDal. 

The  evidence  and  findings  show  that  the  mistaUc  in  the 
satisfaction  of  plaintiff's  mortgage  was  a  separate  and  dis- 
tinct transaction,  and  that  so  far  from  being  in  the  mind  of 
the  attorney  HoU,  at  the  date  of  the  execution  ^^^  of  the 
Bithell  mortgage,  he  had  not  previously  been  aware  of  any 
fact  in  the  matter,  and  did  not  become  aware  of  the  mistake 
in  satisfying  plaintiff's  mortgage  for  many  months  thereafter* 

The  case  presented  is  this:  Plaintiff  and  Bithell  are  both 
innocent  parties.  Plaintiff  had  a  prior  mortgage  which  he 
by  mistake  satisfied  in  full  without  reading  the  satisfaction. 
This  was  negligence  on  his  part,  and,  as  one  of  two  innocent 
parties  must  suffer  as  a  consequence  of  such  negligence,  it  is 
equitable  and  just  that  the  loss  should  fall  upon  the  plaintiff 
by  whose  negligence  the  mishap  was  brought  about:  Schtdta 
V*  McLean^  93  Cal.  856;  Some$  v.  Brewer^  2  Pick.  201;  13 
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Am.  Deo.  406;  Mundorffy.  WUkeraham,  63  Pa.  St  87;  8  Am. 
Rep.  631;  Ci?.  Code,  sec  3543. 

The  argument  of  appellant  directed  to  the  allegations  of 
the  pleadings  and  the  issaes  formed  thereby  does  not  call  for 
special  notice,  for  the  reason  that  so  far  as  any  doubt  is  left 
as  to  the  matters  discussed  it  is  upon  questions  not  going  to 
the  merits  of  the  case. 

The  several  objections  made  to  the  introduction  of  eridence, 
and  the  errors  assigned  upon  the  rulings  relating  theretOi  do 
not  require  special  notice,  beyond  the  remark  that  as  between 
plaintiff  and  Bithell  they  inyoWed  no  error,  and  as  between 
them  the  judgment  and  order  appealed  from  should  be 
aiBrmed. 

6.  W.  Harlow,  administrator  with  the  will  annexed  of  the 
estate  of  Darid  Fuhrman,  deceased,  was  made  a  party  defend* 
anty  who  it  was  alleged  claimed  **  some  estate  or  interest  in 
said  mortgaged  land,  but  that  said  estate  or  interest  therein 
is  subsequent  to  said  mortgage  lien  (of  plaintiff)  thereon  and 
should  be  postponed  thereto,"  etc* 

Harlow  answered  denying  that  his  estate  or  interest  in  oer^ 
tain  of  the  mortgaged  land  which  he  described  as  subsequent 
to  the  alleged  mortgaged  lien  of  plaintiff,  but  alleged  that 
plaintiff's  mortgage  lien  was  inferior  and  subject  to  the  mort- 
gage lien  of  defendant  thereinafter  set  forth. 

^^  Defendant  then  proceeds,  as  it  is  expressed,  in  ^  further 
answering  said  amended  complaint,"  to  set  out  in  an  orderly 
and  usual  manner  as  in  a  complaint  or  cross-complaint,  and 
to  aver  that  on  the  twenty-third  day  of  January,  1889,  the 
defendant  Parker  made  to  David  Fuhrman  his  promissory 
note  for  two  thousand  dollars,  payable  one  year  after  data» 
with  interest  at  ten  per  cent  per  annum;  the  execution  of  a 
mortgage  to  secure  the  payment  thereof,  upon  certain  described 
land,  being  upon  a  part  of  the  land  described  in  plaintiff's 
mortgage;  the  due  recording  of  the  mortgage  on  the  twenty- 
fourth  day  of  January,  1889;  that  the  note  is  due  and  unpaid; 
the  death  of  Fuhrman,  February  22,  1889;  probate  of  his 
will;  appointment  of  Harlow  as  administrator  with  the  will 
nnnexed;  that  he  duly  qualified,  etc.;  that  plaintiff  and  ceiv 
tain  other  named  parties  claim  some  interest  in  the  premises 
or  some  part  thereof,  as  purchasers,  mortgagees,  or  otherwise, 
all  of  which  interests  and  claims,  except  that  of  the  defend* 
ant  Bithell,  are  subsequent  to  the  lien  of  defendant's  mort* 
gHge. 
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The  prayer  is  in  the  usaal  form  for  forecloeare  of  the  mort- 
gage, Bale  of  the  property,  etc. 

In  other  words,  although  denominated  an  answer,  it  it  in 
fact  a  cross-complaint.  The  court,  in  its  findings  and  decree 
designates  it  as  a  cross-complaint^  and  snch  in  point  of  law 
it  was  and  is. 

So  treating  it  the  court  found  as  follows: 

**I  find  all  the  allegations  of  the  defendant  Harlow's  cross- 
eomplaint  true.'' 

There  is  in  the  complaint  no  allusion  to  the  mortgage  of 
Fuhrroan  or  to  Harlow,  except  that  as  administrator,  etc.,  he, 
in  common  with  others,  claimed  some  interest  in  the  mort- 
gaged premises,  which  was  averred  to  be  subsequent  and  sub- 
ject to  the  lien  of  the  plaintiff's  mortgage,  and  should  be 
foreclosed* 

BLarlow  denied  that  the  lien  of  plaintiff's  mortgage  was 
prior  to  his,  as  above  set  forth.  This  was  all  there  was  in  the 
complaint  for  him  to  deny.  Having  set  out  the  mortgage  of 
his  testator,  and  asked  for  its  foreclosure,  '^  he  was  entitled 
to  make  proof,  as  was  done,  of  its  due  execution,  etc.  There 
was  neither  allegation  nor  proof  that  he  had  notice  of  plain- 
tiff's mortgage.  When  Harlow's  mortgage  was  recorded  it 
was  constructive  notice  to  the  world ;  and  as  against  the  prior 
mortgage  of  plaintiff,  which  had,  before  that  time,  been  dis- 
charged of  record,  it  is,  in  the  absence  of  proof  of  actual 
notice,  to  be  deemed  prior  in  lien. 

If  there  was  actual  notice  of  plaintiff's  mortgage  imparted 
to  Harlow  it  was  an  affirmative  matter,  the  proof  of  which 
devolved  upon  plaintiff;  failing  in  which,  he  cannot  complain. 

The  judgment  and  order  appealed  from  should  be  affirmed. 

Hatnbs,  C,  and  Vaivclibf,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the  judg- 
ment and  order  appealed  from  are  affirmed. 

McFabland,  J.,  FiTzasRALD,  J.,  Ds  Havkn,  J. 

Hearing  in  Bank  denied. 

AnoBxxT  AHD  Clibrt— NoTioa  to  Attornbt,  Wbbv  Nonoa  to  Client. 
Kotioe  to  an  agent  or  attorney  is  notioe  to  a  principal  when  it  comet  to  an 
agent  or  attorney  in  each  a  manner  that  he  may  oommnnicate  it  to  bis  prin- 
eipal,  or  act  upon  it  without  any  riolation  of  dnty;  LiUauer  t.  Ifouck,  92 
Mich.  162;  81  Am.  St.  Rep.  672,  and  note.  See  extended  note  to  Trtnlor 
r.  PoiUm,  U  Am.  St.  Rep.  232. 
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Aamcrr— Konoi  10  Aavn,  Wwek  Konca  to  Faisoipal.— Kotie* 
aoqaind  by  an  agent  while  transaoting  the  bniinees  of  hie  prineipal  b  notiee 
to  the  latter:  MtrtkamU*  Kai.  Bank  t.  XovM;  114  Mo.  619;  tf  Am.  8k  Rafc 
770^  and  note,  with  the  caeei  ooUeoted. 

Equity — ^Whioh  Onb  of  Two  Ixnooiht  PAmnRi  Most  Suirsn. — ^Wbes 
one  of  two  innooeut  persous  mart  enffer,  he  whoae  neglect  has  eanaed  tho 
loee  mnet  suffer:  Bidgtoay*9  Appeai,  15  Pa.  St.  177;  63  Abl  Dee.  686;  McCoy 
T.  MwTout,  18  111.  519;  68  Am.  Dea  578;  Beach  r.  Sckof,  88  Pa.  St.  196;  70 
Am.  Dea  122»  and  note;  MapU  t.  Km»§ari,  6S  Pa.  St  S49;  91  Am.  Dea  214; 
OaldweU  ▼.  N^  21  La.  Ado.  342;  99  Am.  Dea  738,  and  note;  Maynard  t. 
Firtman*9  tie.  Ing.  Co.,  84  CaL  48;  91  Am.  Dea  672;  SpraighU  t.  HmOeg,  S9 
N.  Y.  441;  100  Am.  Dea  462.  But  aee  the  caaei  of  King  r.  Sparit.  T2  Ga. 
286;  4  Am.  St  Bop.  86^  and  /hnffM  w.  KmmM^  49  Ark.  40;  4  Am.  8t- 
Bop.  18. 
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(102  Oautobioa,  S47.] 

KsntADTnoN— SvRBBNDn  ov  Fvormri  bt  Katioh  vot  Bbqiobbd  to  bo 
so  BT  Tebatt.— If  a  fagitiTe  from  jnetiee  ie  enrrendered  by  a  foreign 
nation  haring  an  extradition  treaty  with  the  United  Statee  agreeing  to 
•urreoder  fugitivee  aoonaed  of  oertain  crimee  of  which  that  charged  is 
not  one»  inch  person  ia  not,  on  being  brought  into  this  state,  entitled  to 
be  released  from  onstody  beeanse  the  orime  waa  not  one  indnded  in  the 
terms  of  the  treaty.  The  existence  of  the  treaty  did  not  depriro  the 
foreign  nation  of  power  to  surrender  fugitiTea  from  jnstioe  acenaed  of 
crimee  not  named  therein  nor  the  United  States  of  the  right  to  loooiTo 
such  fugitire  into  its  cuatody. 

BzraADiTiov — Pbosbcution  ob  Othbb  Okabobs. — ^If  a  fugitire  from  Jna- 
tice  ia  surrendered  by  a  foreign  nation  and  brought  to  this  state^  and 
thereafter  the  indictment  against  him  is  set  aside,  this  is  not  equivalent 
to  his  acquittal,  and  he  may  bs  prossented  npon  another  aocnsatiott  oi 
the  same  crime. 

O,  E.  McLaughlin  and  W.  W.  KMogg^  for  the  petitioner. 

W.  5.  Wehb,  for  the  state. 

*^  Db  Havi&n,  J.  The  petitioner,  FosB,  was  indioted  by 
the  grand  jury  of  the  county  of  Plumas  for  the  crime  of 
embezzlement.  At  the  date  of  the  finding  of  this  indictment 
the  petitioner  was  in  Honolulu,  and  there  remained  until 
February,  1894,  when,  upon  the  request  of  the  American 
minister,  and  upon  ^'a  requisition  to  that  effect"  from  the 
governor  of  the  state  of  California,  he  was  surrendered  by  the 
provisional  government  of  the  Hawaiian  Islands  to  the  agent 
appointed  by  the  governor  to  receive  and  convey  him  back  to 
this  state,  there  to  be  tried  for  the  offense  with  which  he  was 
charged  in  the  indictment  referred  to. 
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The  treaty  between  the  United  States  and  the  govern  ment 
of  the  Hawaiian  Islands  in  relation  to  the  extradition  **^  of 
fngitives  from  the  justice  of  either  of  such  countries  does  not 
provide  for  the  extradition  of  a  person  charged  with  the  crime 
of  embezzlement,  and  the  warrant  issued  by  the  Hawaiian 
government  for  the  arrest  of  the  petitioner,  and  for  his  deliv- 
ery to  the  agent  appointed  by  the  governor  of  this  state  to 
receive  him  into  custody,  does  not  refer  to  the  treaty,  but  the 
proceedings  preliminary  to  the  issuance  of  such  warrant  were 
conducted  in  accordance  with  the  rules  prescribed  by  the 
treaty  to  effect  the  extradition  of  a  person  charged  with  either 
of  the  offenses  for  which  extradition  is  there  provided.  The 
petitioner,  upon  his  return  to  this  state,  was  brought  before 
the  superior  court  of  Plumas  county,  in  which  the  said  indict- 
ment  against  him  was  pending,  and  he  then  moved  to  set  the 
indictment  aside.  The  motion  was  granted,  and  he  was  dis- 
charged from  custody,  and  within  two  hours  thereafter  a 
complaint  was  filed  with  a  justice  of  the  peace,  charging  him 
with  the  same  embezzlement  named  in  the  indictment  pre* 
viously  set  aside,  and  he  was  again  arrested,  and  after  exam* 
ination  held  to  answer  the  charge  before  the  superior  court  of 
Plumas  county;  and  be  is  now  in  the  custody  of  the  sheriff 
of  that  county  awaiting  his  trial. 

The  petitioner  claims  that  his  imprisonment,  under  the 
drcomstances  here  stated,  is  illegal,  and  he  seeks  to  be  dis- 
charged therefrom  under  the  writ  of  habea$  carpui  upon  which 
he  has  been  brought  before  this  court. 

In  support  of  this  general  contention  he  insists  that  his 
arrest  in  the  foreign  country  and  enforced  return  to  this 
state,  and  detention  here  for  the  purpose  of  being  tried  for 
the  crime  charged  in  the  indictment,  was,  and  is,  in  violation 
of  his  rights  under  the  treaty  between  the  United  States  and 
the  government  of  the  Hawaiian  Islands.  That  treaty,  in 
article  14,  provides:  *'The  contracting  parties  mutually  agree 
to  surrender,  upon  official  requisition,  to  the  authorities  of 
each,  all  persons  who,  being  charged  with  the  crimes  of  mur- 
der, piracy,  arson,  robbery,  forgery,  or  the  utterance  of  forged 
paper,  committed  within  the  jurisdiction  of  either,  shall  be 
'^^  found  within  the  territories  of  the  other,  provided  that 
this  shall  only  be  done  upon  such  evidence  of  criminality  as, 
according  to  the  laws  of  the  place  where  the  person  so  charged 
shall  be  found,  would  justify  his  apprehension  and  commit- 
ment for  trial,  if  the  crime  had  there  beenco  mmitted": 
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9  U.  8.  8UU.  at  Large,  981.  It  is  argued  that  the  treaty,  in 
thuB  enumerating  the  offenaee  for  whioh  fugitiTes  who  haye 
■ought  an  aajlum  in  either  eonntry  shall  be  deUTered  into 
the  custody  of  the  other  upon  demand  of  its  goTemment,  in 
effect  prohibits  the  surrender  by  either  nation  of  a  person 
charged  with  any  other  than  one  of  the  mentioned  crimes;  that 
the  treaty  is  to  be  construed  as  containing  an  implied  stipu- 
lation upon  the  part  of  the  United  States  that  a  person  com* 
mitting  any  other  crime  against  its  laws  than  one  of  those 
named  in  the  treaty,  and  who  thereafter  escapes  to  Hawaii, 
shall  not  be  subject  to  arrest  and  return  to  the  United  States, 
there  to  be  tried  for  such  nonenuroerated  crime,  even  though 
the  goyernment  of  Hawaii  should  yoluntarily  surrender  him 
for  that  purpose  as  a  matter  of  comity.  In  our  opinion  the 
language  of  this  treaty  will  not  bear  such  a  construction.  It 
is,  of  course,  true  that,  when  a  treaty  proyides  for  the  extra* 
dition  of  fugitiyes  charged  with  particular  crimes,  the  recipro- 
cal duty  of  deliyering  up  to  the  justice  of  the  other  persons 
charged  with  crime  is  confined  to  the  particular  cases  for 
which  the  treaty  has  proyided:  ComvMnweaUh  y.  Hawe$^  13 
Bush,  697;  26  Am.  Rep.  242;  UniUd  States  y.  SaH$eh€r,  119 
U.  S.  407,  411,  412.  Thus,  in  Commonwealth  y.  Hawe$^  just 
cited,  it  is  said:  ^'Tbe  right  of  one  government  to  demand 
and  receiye  from  another  the  custody  of  an  offender  who  has 
sought  asylum  upon  its  soil  depends  upon  the  existence  of 
treaty  stipulations  between  them,  and  in  all  cases  is  derived 
flrom,  and  is  measured  and  restricted  by,  the  provisions, 
express  and  implied,  of  the  treaty/' 

But  while  this  is  so,  the  existence  of  a  treaty  which  pro- 
vides for  extradition  for  certain  crimes  does  not  deprive  either 
nation  of  the  power  and  right  to  exercise  ***  its  own  discre- 
tion in  cases  not  coming  within  the  terms  of  the  treaty.  It 
is  only  to  the  extent  that  the  treaty  imposes  an  obligation  to 
surrender  persons  charged  with  particular  offenses  that  there 
is  any  restriction  placed  upon  the  sovereign  right  of  the  nation 
in  which  the  fugitive  is  found,  to  either  permit,  or  refuse  to 
permit,  his  arrest  and  return  to  the  country  from  which  he  has 
fled.  In  other  words,  in  relation  to  persons  charged  with 
offenses  not  named  in  the  treaty,  each  government,  as  an  inci- 
dent of  its  sovereignty,  may  either  grant  or  deny  to  the  fugi- 
tive an  asylum  within  its  jurisdiction.  This  conclusion  is  so 
obviously  correct  that  no  extended  argument  is  necessary  to 
sustain  it^  and  the  principle  is  thus  stated  in  section  269  of 
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Tolmna  2  of  Wharton's  iDternational  Law  Digeet;  "Tho 
rule  €KfT€uio  umiii  ui  «xc2«aio  oltortiM  applies  to  eztradiiioD 
treaties;  and  under  sach  treaties  process  can  be  sostalned 
only  for  enumerated  offenses.  This,  howeyer,  would  not  pre* 
elade  in  extraordinary  cases,  and  an  appeal,  not  on  the  basis 
of  the  treatjt  but  on  tiie  ground  of  comity,  for  surrender  of  a 
fb^itiTo  eharged  with  a  nonenumerated  oflTense,  when  such 
offense  is  one  which  would  justify  such  an  extraordinary 

measure Thus,  in  1796,  the  secretary  of  state  (Mr. 

Pickering),  'expresses  his  concurrence  with  Mr.  Listen 
(British  minister  at  Washington),  in  the  opinion  that  while 
Uie  reciprocal  deUvery  of  murderers  and  forgers  is  expressly 
stipulated  in  the  27th  article  of  our  treaty  with  Great  Britain, 
the  two  governments  are  left  at  liberty  to  deliver  other  offend- 
ers as  propriety  and  mutual  advantage  shall  direct.  •  •  •  • 
The  attorney  general  has  just  called,  and  thinks  tbe  opinion 
expressed  to  be  correct':  Mr.  Pickering  to  the  president,  June 
3,  1796.  MSS.  Dom.  Let.  In  a  letter  of  same  date  to  the 
governor  of  Vermont,  Mr.  Pickering  says:  'The  reciprocal 
delivery  of  murderers  and  forgers  is  positively  stipulated  by 
the  27th  article  of  the  treaty;  the  conduct  of  the  two  govern- 
ments with  respect  to  other  offenders  is  left,  as  before  the 
treaty,  to  their  mutual  discretion,  but  this  discretion  will 
doubtless  advise  ***  the  delivery  of  culprits  for  offenses  which 
affect  the  great  interests  of  society.''' 

The  crime  with  which  the  petitioner  is  charged,  not  being 
an  extraditable  offense  under  the  treaty  between  the  United 
States  and  the  government  of  the  Hawaiian  Islands,  it  must 
be  presumed  that  the  surrender  of  the  petitioner  was  made 
by  the  latter  in  tbe  exercise  of  its  own  sovereign  discretion 
and  as  an  act  of  comity.  This  violated  no  right  secured  to 
tbe  petitioner  by  tbe  treaty  referred  to,  as  that  treaty  does 
not  in  terms,  or  by  necessary  implication,  deny  to  that  gov- 
ernment the  right  to  surrender,  or  deprive  the  United  States 
of  the  right  upon  such  surrender  to  receive  into  its  custody, 
fngitives  charged  with  offenses  not  enumerated  in  the  treaty. 
Tbe  cases  of  United  8tate$  v.  Rawcker^  119  U.  8. 407;  Com- 
muwwealih  v.  HaweSf  18  Bush,  697;  26  Am.  Rep.  242;  United 
Siai€$  V.  WatU^  8  Saw.  870;  Ex  parU  Hihhs,  26  Fed.  Rep. 
421,  dted  and  relied  upon  by  petitioner,  do  not  sustain  his 
eontention  upon  this  point.  Those  cases  simply  declare  that 
when  a  defendant  has  been  surrendered  in  pursuance  of  a 
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treaty  for  trial  upon  a  specific  charge  named  therein  he  can- 
not be  placed  upon  trial  for  any  other  than  the  particular 
ofiTense  named  in  the  extradition  proceeding.  This  rule  is 
well  settled,  but  it  has  no  application  whatever  to  the  case 
presented  by  the  petitioner  here. 

It  is  also  contended  in  behalf  of  petitioner  that  he  was  only 
surrendered  by  the  govern  ment  of  the  Hawaiian  Islands  for 
trial  upon  the  indictment  referred  to  in  the  warrant  issued 
by  the  government  commanding  his  arrest  and  delivery  into 
the  custody  of  the  agent  authorized  to  convey  him  back  to 
this  state,  and  that  when  this  indictment  was  set  aside  he 
bad  fully  met  his  accusation  and  was  entitled  to  a  reasonable 
time  within  which  to  return  to  the  foreign  asylum,  and  that 
be  cannot  be  lawfully  detained  here  to  answer  the  complaint 
upon  which  he  is  now  held  for  trial  before  the  superior  court. 
If  it  should  be  conceded  that  a  fugitive  from  justice,  sur- 
rendered by  a  foreign  government  on  grounds  **^  of  comity, 
has  the  same  right  to  his  discharge  upon  habeoM  corpus^  when 
imprisoned  upon  a  different  charge  than  that  for  which  he 
was  delivered  up,  as  if  he  had  been  extradited  under  the  pro- 
visions of  a  treaty,  and  arrested  and  detained  for  trial  upon 
another  offense  than  that  named  in  the  extradition  proceed- 
ings, in  violation  of  the  implied  provisions  of  the  treaty,  still 
we  do  not  think  the  petitioner  here  would  be  entitled  to  a 
discharge  upon  the  facts  appearing  in  this  record.  The  order 
setting  aside  the  indictment  did  not  operate  as  an  acquittal 
of  the  petitioner  for  the  offense  therein  charged,  and  is  not  a 
bar  to  his  further  prosecution  for  the  same  offense  by  indict* 
ment  or  information.  And  as  he  is  now  held  by  virtue  of  an 
order  of  commitment  based  upon  a  complaint  charging  him 
with  the  identical  offense  named  in  the  indictment  set  aside, 
and  to  answer  which  he  was  surrendered  by  the  Hawaiian 
government  for  trial  by  the  state,  the  petitioner  should  be 
remanded. 

Petitioner  remanded. 

Bbatty,  C.  J.,  Habrison,  J.,  and  Gabouttb,  J.,  concurred. 


MoFarlakd,  jastioe,  diwented,  laying:  '*The  first  point  made  by  tlie 
petitioner  is  that  he  oaanot  be  retarned  to  this  ooantry  and  tried  here  for  any 
crime  not  enumerated  in  the  treaty.  There  are  certain  very  strong  anthor- 
itiet  to  sustain  this  point,  particularly  ComnumweaUh  v.  ffmaetf  13  Bash, 
607;  26  Am.  Rep.  242;  Uniteii  Staiea  w.  WcUU,S  Saw.  S70;  Holm^^v,  Jernu- 
•Oft,  U  Pet.  640,  593;  l/nUed  auUe»  t.  ^auscher,  119  U.  S.  407;  Spear  on 
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btradiiiau,  821, 20S,  et  Mq.  The  qneitioiu  niMd  by  iUa  potvt  iM«d  nol^ 
bowsver,  be  bora  putad  vpon  d«finttel7»  beoMiM  w  febink  that  the  petitiontr 
■honld  be  diaeherged  upon  the  Moond  point  mede  by  his  eomieeU  to  wit»  that 
the  indietaneot  vpon  whieh  the  extradition  wae  MearedhaTing  been  eet  asidty 
and  the  petitioner  entirely  discharged,  he  cannot  afterwarda  be  held  npon 
the  oomplaint  befora  a  jnattce  of  the  peaee,  without  baying  been  giTen  reaaon- 
able  time  to  return  to  the  coantry  from  whence  he  waa  brought.  The  treaty 
aboTO  mentioned  proTidea  that  a  perton  charged  with  crime  shall  be  extra- 
dited only  '  npon  anch  eridence  of  criminality  aa,  according  to  the  lawa  of  the 
pbuse  where  the  person  ao  charged  ahall  be  found*  wonld  jnttify  hia  appro* 
hension  and  commitment  for  trial  if  the  crime  had  been  committed  there. 
It  further  proridea  that  the  person  demanded  shall  be  brought  befora  a  court 
of  the  country  in  which  he  is '  to  the  end  that  the  eTidenee  of  criminality  may 
be  heard  and  considered.'  And  if,  upon  anch  hearing,  the  magistrate  ia  aat- 
iafied  that  the  eridenoo  auatains  the  charge,  he  may  issue  a  warrant  for  the 
surrender  of  the  fugitiTo.  Now,  in  the  oaae  at  bar,  it  appears  that  the  judge  at 
the  Hawaiian  Islanda  waa  preaented  with  a  certified  copy  of  the  indictment 
that  had  been  found  against  the  petitioner,  with  the  affidaTit  of  the  foreman 
of  the  grand  jury,  and  that  he  acted  entirely  upon  the  auffioiency  of  the  evi* 
dence  aa  alFordod  by  aaid  indictment.  And  the  indictment  upon  which  the 
antboritiea  of  the  Hawaiian  lalanda  acted,  and  which  it  may  raaaooably  be 
sappoeed  waa  conaidered  aa  au£Boient  OTidence  for  action  there,  haTing  been 
set  aaide  and  held  iuTalid  by  the  coort  in  Plumaa  county,  and  the  priaonor 
haTing  been  diecharged  under  aaid  indictment^  upon  which  the  extradition 
papera  were  baaed,  he  could  not  be  held  upon  a  complaint  befora  a  magiatrate 
and  prooeedinga  which  wen  entirely  unknown  to  the  authoritiea  of  tlie 
Hawaiian  Talanda,  and  upon  which  their  order  for  the  arreet  of  the  fugitiTo 
was  not  in  aay  way  based.  As  was  said  in  Commamoealih  r.  Hawm,  18  Bosh, 
607,  26  Am.  Rep.  242: '  By  providing  the  terms  and  conditions  upon  which  a 
warrant  for  the  arreet  of  the  alleged  fugitiTo  may  be  issued,  and  confining  the 
duty  of  making  the  sorrander  to  casee  in  whieh  the  oTidenoo  of  eriminality  is 
■affident^  according  to  the  laws  of  the  place  whera  such  fugitiTo  is  found,  to 
justify  his  commitment  for  trial,  the  right  of  the  demanding  goTemment  to 
decide  finally  aa  to  the  propriety  of  the  demand,  and  aa  to  the  oTidencee  of 
guilt,  ia  as  plainly  excluded  aa  if  that  right  had  been  denied  by  expreaa  lau* 
goage.  It  would  acarcely  be  regarded  an  abuse  of  the  rulea  of  construction 
^rora  these  manifest  restrietions  unaided  by  extraneons  oonsiderationa,  to 
deduce  the  conclusion  that  it  waa  not  contemplated  by  the  contracting  partiea 
that  an  extradited  prisoner  should,  under  any  circumstances,  be  compelled  to 
defend  himself  against  a  charge  other  than  one  upon  which  he  is  surrendered, 
much  less  againat  one  for  which  hie  extraditico  could  not  be  demanded.' 
And  I  think  the  right  under  the  treaty  ia  one  which  the  petitioner  himaelf 
may  assert.  The  petitioner,  in  my  opinion,  should  bo  discharged  from 
custody." 

ExTRADrnoN — Right  or  Forbio!t  Nation  to  Surrshder  F(7oititb.>-A 
aoTereign  state  has  the  right  to  surrender  to  a  frieuiUy  nation  an  offender 
againat  the  lawa  of  the  latter,  whatoTer  may  be  the  difference  of  opinion  in 
regard  to  ita  obligation  so  to  do:  Matter  qf  FeUer,  23  N.  J.  L.  311;  57  Am. 
I>ec.  382.  By  the  law  and  usages  of  nations  fugitiTCS  charged  with  felonies 
or  other  high  crimes  should  be  surrendered  by  a  foreign  and  friendly  nation 
to  which  they  haTo  fled:  In  re  Wathlmm,  4  Johna  Ch.  106;  8  Am.  Dea  643, 
and  note. 
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Ixnuumnv.* Ab  ntnaildl  fiigitiT*  b  IriaU*  tor  «  «rtM  •««  Om  O^ 

MMd  ill  ttM  WWfMi  whM  «M  ViaiMa  Ml  f «r  wlMh  k*  WM  oclradiliA 

Md  Ibat  te  whidi  k»  k  indicted  aad  ImU  k  «M  WMt  Aopii  ▼•  a«i%  1» 
N.  T.  6M|  SI  Am.  81.  Et^  IM^  uidB«lft|  W«  •wOiii ilHy>  WHg^ 


Blum  «•  Wistov. 

I]0OiAUvomA,aa4 

Waw  at  ITiiwi  1 1  — ?A»nT«w,^On  Hf  pwtitfaa  by  fcdgMwf  <f  atrMt 
•f  Und.  If  OM  ol  IIm  paiwb  att  Mid«  to  b#  hdd  la  Mrtnlty  is  m  ato- 
«tod  that «  w»7  ol  OMinity  would  b#  implttd  in  ito  f atot  luui  it  bMa 
MBTeyad  by  mil  tli«  tonaato  in  oomoMB  to  ona  ol  Ifaair  nnmber,  the  aama 
impUoationariaat  infaror  ol  thapanon  to  whoan  it  waa  aat  asida  by  ancb 
Jndgmant  and  hta  anoeaaaor  in  intofoal^  whatbar  Iha  way  waa  rafanad 
to  in  tha  Jodgmant  or  not. 

Wat  of  NnoaMirr,  — Tm  BiQWt  at  a  Wat  of  Khumi  i  ■  Fa—  with  oaab 
anoaooaiTe  tvaaafar  ol  Iha  lttl%  wiiathar  Tolnnlaiy  or  inTolontory. 

Wat  ov  NaoMMif»  Lacbh  di  Claimiiio.— A  way  having  baan  oraatod  by 
naoaaaity  for  iti  naa  aannol  ba  artJagniobad  aa  long  aa  Iha  naoaiaity  eon* 
tinnea  to  axiet*  and  tharafora  aontinnaa  thongh  not  olaimad  for  many 
yaara  during  whioh  anothar  right  of  way  waa  naad  nndar  a  apaeial  agree* 

■Mttt 

A  Riaar  of  Wat  of  NgUMiiTi  oannol  ba  danlad  on  tha  gronnd  that  anoh  a 
way  eonld  be  praonrad  by  oondemnation  nndar  tha  atatnto. 

Wat  of  NaoaanrT.— It  ia  no  anawer  to  tha  aiiatanoa  ol  a  way  ol  naoeodtj 
that  tha  peraona  over  whoae  land  it  ia  alaimad  ahonid  hare  daaignatad 
iti  looaUty,  a%  If  they  did  aal^  tha  awnaca  of  tta  daadnnnt  aalato  aanld 
daaignatoil 

S.  M.  FUMgtrald^  for  the  appellanta. 

JZ.  H.  Latimer  and  O,  Y.  Browvi,  for  tha  rofpondanti. 

*^  Hathsb,  C.  Bespondenti  ato  tha  ownars  of  a  oortain 
paroel  of  land  in  Contra  Costa  oounty«  whioh  ia  botindad  on 
tha  west  by  a  county  road,  and  on  tha  aast  by  lands  of  appel- 
lant Weston,  and  this  aotion  is  brought  against  Weston  and 
his  tenant,  White,  to  raooyer  damages  for  alleged  trespasses 
committed  by  crossing  respondents'  land  to  tha  county  road. 
The  defendants  (appellants  here)  in  defense  of  the  aotion 
alleged  a  way  of  necessity  across  plaintiffs'  land  to  reach  the 
county  road,  and  that  in  the  use  and  enjoyment  of  said  ease- 
ment which  is  appurtenant  to  their  land  they  traveled  across 
plaintiffs'  land  over  a  roadway  designated  for  such  use  by 
plaintiff,  Simon  Blum. 

Defendant  Weston  also  filed  a  cross-complaint  seeking  to 
quiet  his  title  to  said  easement.    Demurrers  were  interposed 
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to  the  answers  and  cross-oomplainty  wbicb  were  orerraled, 
and  no  question  is  made  here  as  to  the  snflScieney  of  these 
pleadings.  The  eaose  was  tried  bj  the  oonrt  without  a  jury, 
and  xeenlted  in  findings  and  judgment  *^  for  plaintiffSi  from 
which  the  defendants  appeal  upon  the  judgment-roll. 

The  findings  of  fact  are  very  full,  and  specify  with  great 
particnlarity  the  whole  course  of  the  title  of  both  parcels  from 
the  patent  granted  by  the  United  States  down  to  the  parties 
to  Uiis  action.    Briefiy  stated,  the  facts  found  are  as  follows: 

In  1866  the  United  States  patented  the  San  Miguel  rancho 
to  thirteen  persons  as  tenants  in  common,  both  parcels  here 
involved  being  part  of  said  rancha  These  patentees  sold 
thoir  interests  to  divers  persons,  and  in  1868  about  fifty  per* 
sons  owned  the  rancho  as  tenants  in  common;  and  in  that 
year  the  ranch  was  partitioned  among  the  owners  by  the  dis- 
trict court,  the  hill  land  and  valley  land  being  separately 
divided.  8.  Blum,  one  of  the  plaintiffs,  received  an  un- 
divided  two-thirds  interest  in  lot  8  of  hill  land,"  and  the 
same  interest  in  lot  8  of  the  "valley  land,"  and  H.  S.  Chase, 
defendants'  remote  grantor,  received  an  undivided  one-third 
in  each  of  said  lots.  The  title  to  Blum's  interest  in  lot  8, 
hill  land,  by  mesne  conveyances,  became  vested  in  W.  E. 
Davis,  and  Chase  having  died,  the  lot  last  mentioned  was,  in 
1876,  partitioned  by  the  court  between  Swain,  his  adminis- 
trator, and  Davis,  part  A,  containing  426  acres,  being  awarded 
to  DaviSy  and  part  B,  containing  218  acres,  to  Swain,  as  ad- 
ministrator. Part  B,  so  partitioned  to  Chase's  administrator, 
through  several  mesne  conveyances,  became  vested  in  one 
C.  £.  Breese,  tod  in  1889  was  sold  under  execution  to  satisfy 
a  judgment  against  Breeze,  and  the  purchaser  at  execution 
sale  sold  and  conveyed  the  same  parcel  to  defendant  Weston 
in  July,  1890. 

In  1871  lot  8,  valley  land,  was  also  partitioned  by  the  court 
between  Chase's  administrator  and  the  plaintifib  in  this 
action,  the  lot  being  divided  into  two  parts,  designated  as 
divisions  1  and  2,  division  1  being  allotted  to  plaintiffs,  and 
being  the  same  parcel  described  in  the  complaint  in  this 
action. 

***  Some  other  findings  were  made  which  will  be  noticed 
hereafter. 

So  far  as  the  situation  of  defendant's  land  is  concerned,  no 
question  is  made  but  he  is  entitled  to  a  way  of  necessity. 
For  a  general  discussion  of  this  class  of  easements,  and  a 
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•tatement  of  the  law  as  to  seToral  of  the  eleiDents  thereof,  see 
Kfipp  ▼.  Curtii,  71  Cal.  62. 

The  substance  of  respondents'  contention  is  that  ^'a  way  of 
necessity"  lies  in  grant,  though  it  is  not  necessary  that  it  be 
an  express  grant;  that  *'the  deed  of  a  grantor  creates  the 
way  when  it  is  one  of  necessity  as  much  as  it  does  when  it 
is  created  by  an  express  grant ";  but  that  here  there  was  no 
grant,  the  original  tract,  which  embraced  both  parcels,  being 
owned  by  many  persons  as  tenants  in  common,  and  that  the 
several  ownership  of  the  different  parcels  was  accomplished 
by  proceedings  under  the  statute  for  partition,  and  that  no 
grant  can  be  implied  in  such  case. 

But  this  contention  cannot  be  sustained  either  upon  prin- 
ciple or  authority.  I  can  perceive  no  difference  in  the  effect 
of  an  allotment  by  order  of  the  court  in  a  proceeding  for  par- 
tition and  an  allotment  by  deed  from  all  the  other  tenants  in 
common.  The  effect  in  each  case  is  to  vest  the  title  of  all  in 
a  particular  parcel  in  one,  the  decree  operating  as  such  con- 
veyance. In  Viall  T.  Carpenter^  14  Gray,  127,  it  was  said: 
'*  The  court  do  not  doubt  that,  by  the  division  of  the  real 
estate  of  Thomas  Carpenter,  deceased,  in  the  probate  court, 
his  heirs,  to  whom  specifio  portions  of  that  estate  were  as- 
signed, acquired  a  right  of  way  to  those  portions  over  other 
lands  which  had  been  their  ancestor's.  And  whether  they 
acquired  this  right  solely  as  of  necessity,  without  any  provi* 
sion  therefor  in  the  language  of  the  division,  or  by  the  effect  of 
the  language  used  by  the  committee  in  making  the  reoord  of 
the  division,  seems  to  us  unimportant.  •  •  .  •  The  reservation, 
in  terms,  of  a  way  of  necessity,  would  confer  no  further  right 
than  would  be  conferred  by  operation  of  law,  without  those 
words." 

In  Ellis  V.  Baiseit,  128  Ind.  118,  25  Am.  St  Rep.  421,  a 
part  of  the  land  belonging  '^^  to  an  estate  fronting  on  a  high- 
way was  set  off  to  the  widow,  and  the  remainder  was  sold  by 
order  of  court  It  was  held  that  the  purchaser  had  a  way  of 
necessity  over  the  widow's  land.  The  court,  in  that  case, 
went  so  far  as  to  say  that:  **A  right  of  way,  upon  a  severance 
of  the  estate  by  partition  between  heirs,  sometimes  arises 
when  it  would  not  exist  in  case  of  a  conveyance  of  one  por- 
tion of  the  premises." 

In  Pemam  v.  Wead,  2  Mass.  203,  8  Am.  Dec.  43,  it  was  held 
that  where  a  judgment  creditor  levied  on  part  of  the  debtor's 
land,  leaving  the  latter  no  passage  from  the  remaining  por-* 
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tion  to  the  higbway,  the  debtor  has  necessarily  a  right  of  way 
oyer  the  land  levied  upon:  See,  also,  Taylor  t.  Towmend^  8 
Mass.  411;  6  Am.  Dec.  107;  8myU$  t.  Hmtingi,  22  N.  Y.  217. 

It  does  not  afiTect  Weston's  right  that  he  was  not  a  party  to 
the  partition.  The  easement,  resulting  by  operation  of  law 
from  the  fact  that  the  parcel  of  land  he  now  owns  was  cut  off 
from  the  county  road  by  other  subdirisions  of  the  original 
tract,  attached  to  that  parcel  as  an  appurtenance,  and  passed 
with  each  successiTO  transfer  of  title,  whether  such  transfer 
was  by  deed  executed  by  the  party,  or  by  sale  under  execu- 
tion. That  it  is  such  appurtenance,  and  passes  to  each  suc* 
oessiye  owner,  was  held  in  Taylor  ▼.  Wamaky^  55  Cal.  360. 
The  Civil  Code  makes  no  distinction  as  to  the  mode  of  trans- 
fer, but  provides  generally  that  "a  trsnsfer  of  real  property 
parses  all  easements  attached  thereto":  Civ.  Code,  sec.  1104. 

Respondents  also  cite  several  cases  to  the  effect  that  par- 
tition suits  do  not  create  new  or  additional  titles  in  the  respect- 
ive parties,  that  it  only  severs  the  unity  of  possession.  But 
those  cases  did  not  involve  the  question  of  an  easement 
appurtenant  to  the  land  allotted  to  each,  but  related  to  the 
title  by  which  the  tenants  in  common  held  the  land  itself. 
It  is  farther  argued  that  no  grant  from  Chase  could  convey 
any  title  as  against  Blum,  his  cotenant  If  by  this  is  meant 
that  Chase  could  not  grant  a  right  of  way,  other  than  a  way 
of  "^  necessity,  across  land  in  which  Blum  was  a  cotenant, 
the  statement  is  correct;  but  Chase  and  Blum,  as  cotenants 
of  lot  8,  hill  land,  had  a  right  of  way  of  necessity  over  lot  8, 
valley  land,  which  was  also  owned  by  them;  and  when  lot  8, 
hill  land,  was  again  partitioned  the  way  was  not  lost,  because 
Chase  and  Blum  still  owned  the  valley  land  as  cotenants; 
or,  if  the  valley  land  were  first  partitioned,  such  partition 
coold  not  destroy  the  easement  which  belonged  to  the  hill 
land. 

It  is  further  argued  that  the  judgment  in  these  partition 
suits  did  not  provide  a  right  of  way  for  the  hill  land,  and  that 
these  judgments  are  final.  But  we  have  seen  that  it  is  not 
material  whether  in  these  judgments  a  way  was  reserved  or 
not;  that  the  law  itself  creates  it:  ViaU  v.  Carpenter^  14 
Gray,  127. 

Respondents  further  contend  that  such  way  not  having 
been  used  or  claimed  from  about  1871  tx>  the  time  when  Mar- 
tin, defendants'  grantor,  made  the  agreement  with  plaintiffs 
in  1890,  the  court  should  not  presume  any  thing  in  defend- 
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ante'  favor,  bat  should  hold  thai  any  way  they  may  have 
had  has  lapsed  by  their  failure  to  use  or  claim  it 

The  seventh  finding  is  as  follows:  **That  plaintiffs'  land  i« 
adjacent  to  and  contiguous  on  the  west  side  of  defendant 
Weston's  land»  and  the  county  road  running  from  Ygnacio 
valley  to  Pine  cafton  bounds  plaintifh'  land  on  the  west,  and 
no  county  road  runs  through,  adjacent  or  contiguous  to 
defendant  Weston's  land;  that  defendante'  grantors  had  no 
means  of  egress  or  ingress  to  and  from  said  defendants'  land 
to  the  county  road  except  a  road  from  plaintiffs'  land  traveled 
by  defendante'  grantors  by  a  special  agreement  with  plain* 
tiffii." 

This  finding  contains  facte  showing,  when  taken  in  connec- 
tion with  the  facte  hereinbefore  steted,  all  that  is  necessary  to 
create  a  way  of  necessity.  It  is  true  that  it  is  found  that  Wes- 
ton's grantors  used  a  road  across  plaintiffs'  land  by  a  special 
agreement,  but  what  that  agreement  was«  or  when  made,  is 
not  steted.  The  answer  to  defendante'  cross^^mplaint  alleges 
that  *^  J.  West  Martin  (Weston's  grantor)  used  it  for  a 
short  time  in  1890,  under  an  agreement  with  the  plaintiffs. 
It  is  not  found,  nor  is  it  claimed  by  counsel,  that  it  created  a 
way  or  easement  of  a  different  character  from  a  way  of  neces- 
sity, which  became  appurtenant  to  the  land  now  owned  by 
Weston.  If  it  did  it  is  apparent  that  plaintiffs  could  not 
maintein  trespass  for  using  it;  while,  if  it  did  not,  I  fail  to 
perceive  how  it  could  affect  the  existence  of  a  way  of  necessity 
which,  upon  the  partition,  become  appurtenant  to  the  lancL 
Besides,  the  facte  found  having  shown  that  a  way  of  necessity 
once  existed,  it  must  be  presumed  to  continue  until  some  fact 
found  by  the  court  shows  that  the  right  no  longer  exists. 
For  all  that  appears  from  this  finding,  the  **  special  agree- 
ment "  may  have  been  solely  confined  to  the  location  of  the 
way,  or  some  like  particular,  consistent  with,  and  appropriate 
to,  the  existence  of  the  way  of  necessity.  The  way,  having 
been  created  by  the  necessity  for  ito  use,  cannot  be  extin- 
guished so  long  as  the  necessity  existe  The  necessity,  of 
course,  ceases  when  another  way  has  been  acquired,  or 
when,  by  the  acquisition  of  other  lands,  the  owner  can  reach 
the  public  road  without  traversing  the  land  of  others. 

That  defendant  could  have  a  way  by  condemnation  under 
the  statute  does  not  afi'ect  his  right:  Pemam  v.  Wead^  2  Mass. 
202,  203;  8  Am.  Dec  43;  CoUint  v.  Prentice,  15  Conn.  39;  88 
Am.  Dec.  61. 
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The  findings  that  defendants  hare  no  right  of  way  of  necee* 
■itjr  or  otherwise,  that  they  haTe  not  need  the  way  except  as 
trespassera,  that  plaintiffs  have  not  designated  any  road,  and 
that  Weston  does  not  deraign  title  from  Blnm,  **  except  as 
hereinbefore  stated,"  are  conclusions  of  law  from  the  facts 
found.  It  is  immaterial  whether  plaintiffs  or  their  grantors 
designated  a  road  or  way;  as,  if  they  did  not,  the  owners  of 
the  dominant  estate  could  designate  it:  Kripp  t.  Ourti$t  71 
Cal.  62,  65. 

As  all  the  facts  necessary  to  support  a  judgment  for  the 
defendants  have  been  found  the  judgment  should  '**  be 
reversed,  with  directions  to  the  court  below  to  enter  judgment 
upon  the  findings  for  defendants,  with  costs. 

SxABLS,  C,  and  Bclohxb,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  it  is  ordered 
that  the  judgment  appealed  from  be  reversed,  with  directions 
to  the  court  below  to  enter  judgment  for  defendants  according 
to  the  prayer  of  the  cross-complaint. 

Habbisoh,  J.,  Oabouttb,  J.,  Patbbsor,  J. 


Wat  or  Nsomsirr  vr  PAannov.— A  partitioa  d  rtal  «tete 
burs  owrias  with  it^  by  implicatioii,  tii«  muim  right  M  wmj  horn  oa«  part  l» 
•od  over  tha  other  m  had  baen  plainly  aod  ohriooaly  anjoyad  by  tha  aooi* 
moa  aooaator,  in  ao  far  aa  it  ia  raaaooably  aaoaaaary  for  tha  anjojaiaBt  ^ 
aoeh  part:  EUk  ▼.  Ba§ttU.  19S  Ind.  US;  86  Am.  St.  Bap.  tfl. 

ParTATB  Wats  iir  Bzivnif os  ass  a  Past  of  tbb  RsAunr  and  paaa  by  a 
aoaveyanoa  of  tha  land:  JDe  Roekmtmi  t.  BwUatflom  ete.  iZ.  A,  64  N.  H.  500} 
Woif"^.  Bram,  72  Tax.  188;  Domum  t.  BiiUt,  tS  Ma.  488;  AUey  t.  CarUUm, 
29  Tax.  74;  94  Am.  Dao.  260,  and  nota;  B<mM  t.  Blakemort,  66  Miaa.  136; 
14  Am.  St.  Rap.  660.  A  right  of  way  to  land  daTiaad  orar  othar  land  of  tha 
testator  ia  apportanant  to  tha  land,  and  paeaaa  by  a  oonrayanoa  of  tha  land 
without  axpraaa  mantioo:  LkU  t.  EatUeif,  86  Ala.  687;  76  Am.  Daa  888. 
Eaaemanta  ara  attaohad  to  tha  aatata  and  follow  tha  aetata  into  tha  haada  of 
aa  naaignaa:  Biik  t.  Miikr,  8  Pyga,  254;  94  Am.  Deo.  218,  and  note.  See^ 
alao^  oo  thia  enbjaet  tha  aztandad  aota  to  MIOoU  ▼.  Bkm,  57  Am.  Daa.  769. 
SkB«.,Voi»XU.-U 
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FosTBB  V.  Board  of  Foliob  GoMiiissioHBBa. 

pItt  GALIfQBinA,  481] 

MraioiFAL  OoBromAnom — OoimrnrnofAL  Law—Powu  «o 

Obmhahoh.— If  ft  tteto  oonttitalioo  proridM  thai  any  ci^  may  oiaka 
and  anforoa  within  ita  Itmitt  aaoh  local,  polica,  laaitary,  and  ather  ra^« 
latioQt  as  are  not  in  ooafliot  with  gaaaral  lawa  raA  city  ia  thereby 
giTcn  power  to  lef^ieUte  upon  snoh  snbjeete,  and  thia  indndet  the  power 
la  amend  a  pre-ezitting  ordinanoe  npon  the  tame  mbjeot  and  obriatea 
all  neceasity  of  anthority  therefor  being  oonferred  by  ita  charter. 

OoHSTinmoifAL  Law.^No  Law  is  Ex  Poor  Facto  wrrHiir  thb  Mbah- 
ivo  OF  THB  G0118TITUTION  U5LI88  it  appUca  to  erimea  and  their  pan« 
iahment.  or  pnniahea  a  party  for  acta  antecedently  done  which,  when 
done,  were  not  paniahable  at  all,  or  were  not  pnniahabla  to  the  extent 
or  in  the  manner  deecribed. 

MUNIOtPAL  CORFORATIOMS— ORDINAirOl,  Bx  POOT  FaOIO  OpKBATION  OV. — 

An  ordinanoe  reapaoting  the  liceaaing  of  aaloont  diaqualifying  any  per^ 
aon  from  receiving  anoh  lioenae  who  haa  carried  on  the  boaineaa  of  aelU 
ing  or  farniahing  liqnor  in  any  place  where  femalea  are  aoffered  or 
procnred  to  wait  or  attend  in  any  manner  on  any  peraon,  and  where 
alao  any  moaical,  theatrical,  or  other  poblio  exhibition  or  performance 
waa  exhibited  or  performed,  ia  not  roid  aa  an  ec po$t  /adolmw.  There- 
fore Buch  Uceiiae  may  be  refaaed  to  a  peraon  who  haa  been  gnilty  of  the 
acta  apeoified,  though  they  were  not  Crimea  nor  diaqoalifieationa  when 
oommitted,  and  though  he  agreea  not  to  permit  aimilar  acta  daring  the 
period  for  which  the  lioenae  ia  aonght.  The  ordinanoe  ia  not  intended 
to  pnniah  crime,  but  merely  to  exclude  peraons  from  ita  benefit  whcoa 
pact  conduct  ahowa  they  are  unfit  to  receire  it. 
OoBSTrrDTioNAL  Law— DiBORiinirATioir  bitwbbn  Pbbbohs  akd  Clabbis. 
An  ordinance  ia  not  void  beoauaeof  ita  diacrimination  between  different 
daaaee  of  peraona  if  it  affecte  all  peraona  of  certain  olaaaea  and  aa  to 
them  acta  uniformly.  Therefore,  a  municipal  ordinance  may  preacribe 
that  a  lioenae  to  aell  liquor  ahall  not  be  granted  except  npon  certain 
oonditiona  apeoified  therein,  and  that  peraona  who  have  been,  or  ahall 
thereafter  be,  guilty  of  certain  acta  ahall  be  exdnded  from  the  benefit 
of  tho  ordinanoe  if  the  acta  ao  apeoified  are  anch  aa  probably  render 
peraona  aeeking  the  lioenae  nnfit  to  exeroiae  the  prlTilagea  oonferred 
by  it. 

OOKSTITUnOllAL  LaW— SfBOIAL  LBOTOT.aTIOH.— AB  OBSntAFOB  OF  A  CRT 

applicable  to  every  part  thereof  ia,  aa  to  anoh  ci^,  a  general  law,  and 
not  in  conflict  with  the  atate  oonatitatioa  forbidding  local  kg;ialatiao. 

Carroll  Cook^  for  the  appellant 

H.  21  Cresiwell^  for  the  respondent 

^^  Hatnbs,  C.  Appellant  petitioned  the  enperior  court 
for  a  writ  of  mandate  to  compel  the  board  of  police  oommis- 
eioners  to  consent  to  the  issuance  to  him  of  a  license  aa  a 
retail  liquor  dealer.  An  alternative  writ  was  granted,  and 
npon  the  return  thereof  the  defendants  demurred  to  the  peti- 
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tkm,  and  this  appeal  is  from  the  judgment  entered  thereon 
dismissing  the  writ. 

Appellant  was  the  proprietor  of  the  Bella  Union  Theater, 
and  in  connection  therewith  had  a  saloon  in  which,  prior  to 
Hay  1, 1893,  females  were  employed  to  wait  upon  those  wlio 
patronized  his  place  of  business.  His  license  for  the  theater 
was  from  April  15  to  September  15, 1893.  His  license  for  the 
sale  of  liquor  expired  June  1, 1893.  On  May  Ist  he  closed 
his  place  of  business  for  ^^  repairs.  On  June  12,  1893,  he 
applied  to  the  license  collector  for  a  retail  liquor  dealer's 
license,  and  that  officer  refused  to  issue  it,  and  gave  as  the 
ground  of  such  refusal  that  the  board  of  police  commission, 
ers  had,  in  writing,  directed  him  not  to  issue  such  license  to 
appellant,  for  the  reason  that  appellant,  prior  to  that  time, 
had  employed  and  permitted  females  to  wait  upon  customers 
therein. 

The  petition  further  alleged  that  he  applied  to  said  board 
of  police  commissioners  for  such  consent,  assuring  them  that 
*'he  did  not  intend,  and  would  not,  if  such  license  wafi 
granted  to  him  as  requested,  either  procure  or  suffer  any 
females  to  wait  on  or  attend  in  any  manner  any  person  in 
his  place  of  business,'' and  also  tendered  a  recomnieridation  in 
writing  of  twelve  citizens  owning  real  property  in  the  block 
in  which  his  said  business  was  to  be  carried  on  that  such 
license  be  granted. 

This  application  was  denied,  upon  the  ground  that  appel- 
lant had  prior  thereto  employed  and  permitted  females  to 
wait  apon  customers  in  his  said  place  of  business,  and  the 
sole  question  to  be  determined  upon  this  appeal  is  the  valia- 
ity  of  an  ordinance  approved  July  28,  1880,  known  as  order 
No.  1589,  as  amended  May  22,  1893,  by  order  No.  2637.  The 
material  part  of  the  amended  section,  so  far  as  this  appeal  is 
concerned,  is  as  follows: 

^ Provided^  however^  as  a  police  measure  for  the  suppression 
of  public  vice,  immorality,  and  crime,  that  no  license  shall 
be  granted  under  this  section,  upon  the  recommendation  of 
citizens  or  otherwise,  to  any  person  who  has  been  convicted 
of  felony,  or  to  any  person  who  has  carried  on,  is  carrying 
on,  or  is  about  to  carry  on  the  business  of  selling  or  furnish- 
ing spirituous,  malt,  or  fermented  liquors  or  wines  in  any 
dance-cellar  or  dance-hall,  or  in  any  place  where  females  are 
suffered  or  procured  to  wait  or  attend  in  any  manner  on  any 
person,  and  wherein  also  any  nmsical,  theatrical,  or  other 
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pablio  exhibition  or  performance  is  exhibited  or  performed, 
^'*  or  in  connection  with  anj  resort  for  lewd,  immoral,  or 
unlawful  purposes." 

Appellant  contends  that  this  ordinance  is  Toid,  and  bases 
this  contention  upon  several  grounds. 

1.  That  the  act  of  March  23,  1878,  is  a  part  of  the  oonsoli* 
dation  act  or  charter  of  the  city  of  San  Francisco;  that  this 
act  was  not  repealed  by  the  constitution  of  1879,  and  that  the 
amended  ordinance  is  in  conflict  therewith. 

The  second  subdivision  of  section  4  of  that  act  is  as  follows: 

**  Those  making  sales  of  less  than  fifteen  thousand  dollars 
per  quarter  shall  pay  a  license  of  twenty  dollars  per  quarter; 
provided^  that  on  and  after  January  1, 1879,  no  license  as  a 
retail  liquor  dealer  shall  be  issued  by  the  collector  of  license 
unless  the  person  desiring  the  same  shall  have  obtained  the 
written  consent  of  a  majority  of  the  board  of  police  commis* 
sioners  of  the  city  and  county  of  San  Francisco  to  carry  on 
or  conduct  said  business;  but,  in  case  of  refusal  of  such  con- 
sent upon  application,  said  board  of  police  commissioners 
shall  grant  the  same  upon  the  written  recommendation  of 
not  less  than  twelve  citizens  of  San  Francisco  owning  real 
estate  in  the  block  or  square  in  which  said  business  of  retail 
liquor  dealer  is  to  be  carried  on,  or  in  the  four  blocks  or 
squares  bounding  the  same'':  Stats.  1877-78,  p.  444. 

It  may  be  conceded  that  the  constitution  of  1879  did  not 
repeal  the  act  of  1878,  but  the  act  in  question  was  purely 
local,  applicable  only  to  the  city  and  county  of  San  Francisco, 
and  was  upon  a  subject  included  within  section  11  of  article 
11  of  the  constitution,  which  provides  as  follows: 

"Any  county,  city,  town,  or  township  may  make  and  enforce 
within  its  limits  all  such  local,  police,  sanitary,  or  other  regu- 
lations as  are  not  in  conflict  with  general  laws." 

The  power  to  legislate  upon  such  subjects  thus  given  to  the 
city  necessarily  includes  the  power  to  amend  an  *••  existing 
regulation  upon  the  same  subject;  and  this  authority  expressly 
given  in  the  constitution  obviates  all  necessity  of  any  author- 
ity being  given  upon  the  same  subject  in  the  charter.  Whilst 
this  case  presents  some  questions  not  heretofore  considered 
by  this  court,  the  power  of  the  board  of  supervisors  to  amend 
the  former  ordinance  has  been  considered  and  decided: 
See  Ex  parte  Christensen,  85  Cal.  208;  Crowley  v.  Chrietensen, 
137  U.  8.  86;  Ex  parte  Hayes,  98  Cal.  556;  and  in  the  case 
last  cited  it  was  held  that  the  ordinance  here  in  question  is 
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a  valid  exercise  of  the  power  conferred  by  that  proTlston  of 
the  constitntion  hereinbefore  qaoted. 

It  is  further  insisted  by  appellant  that  the  amended  ordi- 
nance in  qaestion,  eo  far,  at  least,  as  it  affects  this  case,  is 
Toid:  1.  Because  it  Ib  ex  po$t  faeio^  and  imposes  a  penalty 
and  conseqaence  for  an  act  that  was  done  prior  to  the  pas- 
sage ol  the  order;  2.  Because  the  ordinance  is  not  equal  and 
oniform  in  its  operation;  and  8.  That  it  is  special  legislation. 
1.  The  ordinance  in  question  is  not  an  ex  poet  facto  law 
within  the  meaning  of  the  constitution  of  this  state  or  of  the 
United  SUtes.  In  Waieon  t.  Mercer^  8  Pet  88, 110,  it  was 
said:  ''The  phrase,  ex  poet  faeto  laws,  is  not  applicable  to 
civil  laws,  but  to  penal  and  criminal  laws,  which  punish  a 
party  for  acts  antecedently  done,  which  were  not  punishable 
at  all,  or  not  punishable  to  the  extent  or  in  the  manner  pre- 
scribed.'' 

In  Ogden  t.  Saundere,  12  Wheat  218,  267,  in  speaking  of 
billa  of  attainder,  ex  poet  faeto  laws,  and  laws  impairing  the 
obligation  of  contracts,  it  was  said:  *'The  first  two  of  these 
prohibitions  apply  to  laws  of  a  criminal,  and  the  last  to  laws 
of  a  ciyil,  character.''  And  such  is  the  uniform  construction 
g^iven  by  all  the  authorities. 

The  ordinance  in  question  punishes  no  past  act  committed, 
done,  or  suffered  to  be  done  by  appellant  It  simply  furnishes 
a  standard  applicable  to  all  persons,  by  which  their  fitness 
to  conduct  a  business,  in  itself  dangerous  to  the  morals  and 
good  order  of  the  city,  shall  ^^  be  measured.  As  was  said 
by  Field,  J.,  in  Crowley  t.  Chrieteneen,  187  U.  8.  91: 

^  The  statistics  of  every  state  show  a  greater  amount  of 
crime  and  misery  attributable  to  the  use  of  ardent  spirits 
obtained  at  these  retail  liquor  saloons  than  to  any  other  source. 
The  sale  of  such  liquors  has  therefore  been  at  all  times,  by 
the  courts  of  every  state,  considered  as  the  proper  subject  of 
legislative  regulaticn.  There  is  no  inherent  right  in  a  citisen 
thus  to  sell  intoxicating  liquors  by  retail":  See,  also,  Cooley's 
Constitutional  Limitations,  6th  ed.,  842. 

In  that  case,  after  discussing  other  questions,  the  court 
further  said: 

"  We,  however,  find  in  the  return  a  statement  which  would 
fully  justify  the  action  of  the  commissioners.  It  is  averred 
that  in  the  conduct  of  the  liquor  business  the  petitioner  was 
assisted  by  his  wife,  and  that  she  was  twice  arrested  for  lar- 
cenies committed  from  persons  visiting  his  saloon,  and  in  one 
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CM6  convicted  of  the  offense  and  sentenced  to  be  imprieonedy 
and  in  the  other  held  to  answer.  These  larcenies  alone  were 
A  sufficient  indication  of  the  character  of  the  place  in  which 
the  business  was  conducted,  for  the  exercise  of  the  discretion 
of  the  police  commissioners  in  refusing  a  further  license  to 
the  petitioner/' 

If  the  past  offenses  of  Christensen's  wife  were  suffident  to 
justify  a  refusal  to  grant  a  license  to  him  certainly  the  past 
conduct  of  appellant  in  employing  females,  though  not  then 
prohibited  by  law,  is  quite  as  conclusive  evidence  of  his 
unfitness  to  conduct  a  saloon.  His  protestation  that  he  did 
not  intend,  and  would  not  in  the  future  procure  or  permit, 
females  to  wait  upon  his  customers  does  not  aid  him.  A  man 
who  has  in  the  past  shown  himself  willing  to  debauch  the 
niorals  of  the  community  to  increase  his  business  would  not 
in  the  future  refrain  from  any  line  of  conduct  in  the  prosecu- 
tion of  his  business  which  would  not  bring  upon  himself  per- 
sonally the  penalty  of  the  law,  whatever  of  evil  it  might  bring 
to  others.  The  ordinance  was  therefore  ^**  not  only  consti- 
tutional, but  wise,  and  should  be  scrupulously  observed  by 
those  intrusted  with  its  execution. 

But  appellant  contends  that  the  ordinance  properly  con- 
strued applies  only  to  those  who  have,  since  it  adoption,  vio- 
lated its  provisions.  But  this  construction  cannot  be  sustained. 
The  language  is  too  explicit  to  admit  it.  Though  not  an  e^ 
post  facto  law,  it  is  retrospective  in  so  far  as  it  determines  from 
the  past  conduct  of  the  party  his  fitness  for  the  proposed  busi- 
ness. Felons  are  also  excluded  from  obtaining  such  license, 
not  as  an  additional  punishment,  but  because  the  conviction 
of  a  felony  is  evidence  of  the  unfitness  of  such  persons  as  a 
class;  nor  can  we  perceive  why  such  evidence  should  be  more 
conclusive  of  unfitness  were  the  act  done  after  the  passage  of 
the  ordinance  than  if  done  before. 

It  is  also  insisted  that  the  ordinance  under  consideration  is 
objectionable  for  want  of  uniformityi  and  that  it  discriminates 
between  different  persons. 

That  it  affects  all  persons  of  certain  classes  without  dis- 
crimination, and  as  to  them  acts  uniformly,  cannot  be  ques- 
tioned. The  question,  however,  is  as  to  the  power  to 
discriminate  at  all.  The  power  thus  to  discriminate  is  well 
settled  by  the  authorities  hereinbefore  cited,  and  by  many 
others.    This  power  is  exercised  in  relation  to  many  other 
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occupations  besideB  thai  of  aelling  liqaor,  and  when  promotiTV 
of  the  best  interests  of  the  people  is  always  sustained. 

The  occupations  of  engineers  and  pilots  on  TesselSt  and  of 
druggists,  physicians,  lawyers,  and  others  are  confined  by  law 
to  persons  haying  certain  qualifications,  and  who  are  licensed 
therefor,  upon  the  ground  that  the  protection   of  the  life* 
health,  and  welfare  of  the  people  at  large  require  those  who 
pursue  these  avocations  to  have  those  qualifioationa  vbioh 
will  prevent^  as  far  ss  possible,  the  evils  which  would  result 
from  ignorance  and  incompetency.    Counsel,  quoting  from 
MilUr  T.  Kiiter,  68  Cal.  142,  145,  say:  ''The  legislature  can- 
not discriminate  or  grant  an  indulgence  to  one  which  is  not 
accorded  to  another/'    But  the  legislature  does  discriminate, 
^**  and  in  many  cases  properly,  whilst  in  those  cases  where 
the  public  are  affected  only  by  depriving  an  individual  of  a 
right  common  to  all  others   the  exercise  of  which  is  not 
attended  with  evil  consequences  the  above  quotation  applies. 
Nor  is  it  special  legislation.    If  it  had  been  enacted  by  the 
legislature,  being  applicable  only  to  the  city  and  county  of 
San  Francisco,  it  would  have  been  special  legislation,  because 
restricted  to  a  portion  of  the  state;  but  being  enacted  by  the 
city  and  county  under  the  authority  of  the  constitution,  and 
not  restricted  to  a  part  of  the  city  and  county,  it  is,  as  to  the 
city  and  county,  a  general  law. 

As  to  the  supposed  conflict  with  the  laws  of  the  state,  that 
question  is  settled  by  Ex  parte  Chri$ten8enf  86  Cal.  208,  and 
Ex  parte  HayeSy  98  Cal.  655. 

Many  other  points  are  made  by  counsel  for  appellant,  all 
of  which  have  been  considered,  but  as  the  points  decided  are 
necessarily  conclusive  of  the  case  they  need  not  be  noticed 
here. 

The  judgment  appealed  from  should  be  affirmed. 

Searls,  C,  and  Vancltbf,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the  judg* 
ment  appealed  from  is  affirmed. 

HARaiSON,  J.,  6ABQ1DITT9,  J.,  VaN  FlKBT,  J. 

Sz  Post  Faoio  Lawl— Aa  ex  poH  /ado  Uw  is  a  Uw  providing  for  th« 
infliction  of  ponishment  upon  a  penon  for  an  act  which,  when  committed, 
waa  innocent^  or  which  aggravatea  a  crime  and  makes  it  greater  than  when 
eommitted,  or  which  cbangea  the  pfiniahmeal^  or  inflicta  greater  pattiah« 
nwnt  than  the  law  afinezed  to  the  crime  when  committed:  PeopU  t.  lia^m, 
140  N.  Y.  4S4;  37  Am.  St.  Rep.  572,  and  monographio  note  in  which  the 
Mibject  of  ex  poat/acto  laws  ia  thoroaglily  diionwedi 
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STATimi— DnouinirAVMir  BanrsBV  Pbbsoni  avu  Cla«ii.— Laws,  pvb- 
Ik  ia  th«ir  objMli,  may  be  oonilned  to  a  partioalar  oUm  of  frnmtnm,  if  thoy 
aio  gaaoral  la  thoir  applioatUNS  to  tho  oam  to  whioh  they  apply,  provided 
the  diatiBotiea  la  not  arUitraiy,  bat  reets  apon  some  reaaoa  of  pnblie  policy: 
AUm  T.  Pioimt  Prm  (h,,  40  Mioa.  117;  12  Am.  St.  Repu  707»  and  aote; 
Aolt  ▼.  Moor*.  104  N.  a  714;  17  Am.  8t  Bep.  000.  This  qaeatinii  wiU  be 
foond  folly  treated  in  the  exteaded  aote  to  8taU  r,  BllH,  21  Am.  St.  Be|ib 
700t  and  the  aotea  to  8ua$  t.  Sher^^  81  Am.  St.  Bep.  650;  8UbU  t.  ^rSamaa, 
20  Am.  81  Bep.  25;  AUtn  t.  Pioae^  Prmi  Ob.,  12  Am.  St.  Bep.  716^  and 
Pmgk  T»  Bpir%  1  Am.  8t  Bep.  OQIL 
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Qm  A  8au  Of  Okattelm  bt  a  HuaaAHD  to  Hn  Wm^  av  Aotual  Okahob 
OF  PoaaamoB  mast  take  plaoe  as  io  other  traotfera  of  pereonalty.  It 
eaanot  be  diapeaeed  with  oo  the  groaad  of  the  nuuital  reUUoas  of  tiie 
Tender  and  Tendee  and  the  feet  that  ahe  appointed  him  aa  her  agent  to 
hold  poMOMion  for  her. 

Tbahbrb  of  CHATrBLS— Chaboi  of  PoaBBanoB.— The  faet  that  a  rendor 
and  rendoe  are  hnaband  and  wife,  or  parent  and  child,  oonttitntea  no 
reason  why  the  provisions  of  the  statnte  reqniring  every  aale  of  person- 
alty to  be  aooompanied  by  an  immediate  delivery,  and  an  aetnal  and 
eontinned  ohange  of  possession  should  receive  a  oonstraotion  different 
from  that  applicable  to  other  eases. 

HUSBAKD    AMD  WiFa— SaLB    OF    PBRaOBALTT— CBABOB    OF    Po88BaBION.~ 

The  filing  by  a  wife  of  an  inventory  of  her  separate  property  in  aooord- 
anoe  with  the  code  does  not,  as  to  any  of  sach  proper^  aoqnired  by 
pnrchase  from  her  husband,  dispsnae  with  the  neoemity  of  an  immedi- 
ate  delivery,  and  an  actual  and  continued  change  of  possession,  to  ren* 
der  such  change  effective  as  against  hia  attaching  creditors. 

Btidbnob—Ohasiob  OF  Po88B88ion.~Tkb  Dbolabatioms  of  a  Tbndob  of 
Pbbbobal  Pbofbbtt,  while  he  remaina  in  posseesion  thereof,  though 
after  the  sale,  as  to  the  character  of  hia  possemioii,  are  admissible  in 
evidence  against  his  vendee. 

Btidbbob  of  Dam A0B8,  Whbm  Sufficibbt.— Bvidenoe  that  plaintiff  gave 
her  note  to  her  attorneys  for  two  hundred  dollars,  aa  a  fee  foe  their  serv- 
ices in  the  case,  does  not  justify  a  finding  that  snoh  sum  is  a  fair  com- 
pensation for  time  and  moneys  expended  in  the  putauit  ef  the  property 
aued  for. 

Barham  and  Bolton^  for  the  appellant 

A.  B,  Ware  and  J.  T.  Campbell^  for  the  respondent 

*^*  Garouttb,  J.  Plaintiff  olaimo  to  baTO  parchaeed  two 
certain  racehorses  from  her  husband,  Wjman  Murphy,  on 
January  11,  1890.  On  November  16,  1891,  the  defendant,  aa 
sheriff  of  the  county  of  ISonoma,  took  possession  of  the  horses 
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ander  a  writ  of  attachment  in  favor  of  the  Santa  Hoea  Bank, 
and  against  the  hnaband,  Wjman  Murphy.  The  sheriff  re- 
foaing  to  return  the  *^  possession  to  plaintiff  upon  demand 
she  brought  this  action  to  recoYcr  the  property.  The  appeal 
is  from  the  judgment  and  order  denying  a  motion  for  a  new 
triaL 

1.  The  main  question  here  presented  is,  Do  the  facts  dis- 
cloaed  by  the  record  support  the  transfer  by  the  husband  to 
the  wife,  in  view  of  the  proTisions  of  section  8440  of  the  CiTil 
Code?    In  other  words.  Was  there  such  an  immediate  deliT- 
ery   and  actual  and  continued  change  of  possession  of  the 
property  as  is  contemplated  by  that  statute?    There  is  no 
8al>8tantial  conflict  in  the  evidence  upon  this  point,  and  plain- 
tiff  herself  testified  in  effect  as  follows  regarding  the  transfer: 
**  I  resided  with  my  husband  upon  the  homestead  at  the  time 
I  purchased  these  horses  from  him.    He  gave  me  a  bill  of 
sale  of  them  at  that  time,  and  they  were  in  the  barn  a  short 
diatance  from  the  house.    Upon  receiving  the  bill  of  sale,  I 
put  it  away,  and  said  in  substance  to  him:  'You  take  charge 
of  this  property  for  me,  and  manage  it  for  me.'    The  horses 
remained  at  the  homestead  after  the  bill  of  sale  the  same  as 
before,  and  when  we  moved  away  we  took  them  with  us.    My 
hasband  drove  them  all  this  time,  and  managed  them  just  the 
same  as  before  the  bill  of  sale  was  made.'*  From  the  evidence 
of  the  plaintiff  it  will  be  perceived  that  no  actual  change  of 
possession  of  this  property  took  place  at  the  time  of  the  deliv- 
ery of  the  bill  of  sale;  but,  on  the  contrary,  in  all  its  surround- 
ings it  remained  entirely  in  itatu  quo,    Mrs.  Murphy  attempts 
to  escape  the  legal  effect  of  the  foregoing  evidence  by  the 
claim  that  she  had  appointed  her  husband  her  agent,  to  take 
the  possession  and  control  of  the  horses  for  her,  and  as  sucl^ 
agent  bis  possession  was  her  possession,  but  there  is  nothing  to 
be  urged  in  favor  of  such  a  contention.     Both   the  letter  and 
the  spirit  of  the  law  contained  in  section  3440  would  be  de- 
feated by  the  recognition  of  such  a  principle.    The  object  of 
the  statute  is  to  require  notice  to  the  world  of  the  transfer  of 
personal  property,  in  order  that  men  may  be  able  to  deal  with 
each  other  upon  equal  terms  and  from  a  common  level.    The 
efficacy  of  the  statute  would  be  entirely  **^  destroyed  if  the 
vendor  were  allowed  to  remain  in  possession  of  the  property 
as  the  agent  of  the  vendee,  in  the  absence  of  any  notice  to 
the  world  of  such  a  change  of  conditions.    A  practice  of  that 
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kind  woald  be  in  direct  conflict  with  the  terms  of  the  statute 
itself* 

We  do  not  find  a  syllable  of  evidence  in  the  record  thai 
would  indicate  to  the  oatside  world  that  a  change  of  owner- 
ship had  taken  place  as  to  these  horses,  and  we  can  hardly 
imagine  a  case  where  the  provisions  of  the  statute  could  have 
been  more  entirely  disregarded.  Morgan  v.  Ball^  81  CaL  98, 
15  Am.  St  Rep.  84,  is  much  stronger  for  the  vendee  in  its 
facts;  and  tlie  language  relied  upon  by  respondent,  taken 
from  the  case  of  WUliam$  v.  Lerek^  56  CaL  384,  has  been  well 
and  justly  criticised  in  the  case  of  Etehepare  v.  Aguirre^  91 
CaL  298;  25  Am.  St  Rep.  180.  The  fact  that  a  vendor  and 
vendee  are  husband  and  wife,  or  parent  and  child,  is  no  rea- 
son why  the  provisions  of  the  statute  should  receive  a  differ- 
ent or  more  liberal  construction.  Those  conditions  give  the 
statute  no  additional  elasticity.  The  rule  of  construction  is 
the  same  in  all  cases,  and  the  relationship  existing  between 
the  parties  is  a  matter  wholly  immaterial:  McKee  v.  Oarcelon^ 
60  Me.  166;  11  Am.  Rep.  200;  Hoffner  v.  Clark,  6  Whart  646. 

2.  The  transfer  of  the  property  in  litigation  by  bill  of  sale 
was  made  January  11,  1890,  and  upon  December  80th  follow- 
ing plaintiff  filed  an  inventory  of  her  separate  property  in  the 
recorder's  oflSce,  in  accordance  with  the  provisions  of  section 
165  of  the  Civil  Code.  The  Santa  Rosa  Bank  became  a  cred- 
itor prior  to  the  recording  of  the  inventory,  and  the  attach- 
ment proceedings  upon  the  husband's  indebtedness  were 
begun  November  16,  1891.  It  is  now  insisted  by  respondent 
that  conceding  no  immediate  delivery  and  actual  and  con- 
tinued change  of  possession  took  place  at  the  date  of  the  bill 
of  sale,  still  the  subsequent  recording  of  the  inventory  in  tht- 
recorder's  office  of  her  separate  property,  including  these 
horses,  cured  any  defective  compliance  with  •••  the  provi- 
sions of  section  8440,  and  gave  her  good  title  against  the  world 
from  that  day.  It  is  unnecessary  to  pass  upon  the  scope  ami 
purpose  of  section  166  of  the  code.  Whatever  may  be  its 
scope  and  purpose  we  are  well  satisfied  it  is  not  entitled  to  a 
construction  that  would  nullify  the  provisions  of  section  8440 
as  to  fraudulent  transfers  of  personal  property. 

8.  The  court  committed  error  in  not  allowing  declara- 
tions of  the  vendor  Murphy  as  to  the  character  of  his  posses* 
sion  after  the  sale,  and  while  he  was  in  the  actual  possession 
of  the  property:  Bump  on  Fraudulent  Conveyances,  8d  ed.. 
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fiSS;  Waite  on  Fraudulent  ConTeyanees,  mo.  279;  Oahoan  r. 
ManhaU,  26  CaL  197;  Blaks  t.  Grave$,  18  Iowa,  812. 

4.  The  evidence  is  inBuflSoient  to  justify  the  finding  of  the 
aoart  that  two  hundred  dollars  is  a  fair  compensation  for  the 
time  and  money  expended  by  the  plaintiff  in  the  pursuit  of 
the  property.  All  the  evidence  bearing  upon  this  question  is 
the  fact  that  plaintiff  gave  her  note  for  two  hundred  dollars 
to  her  attorneys  as  a  fee  for  their  services  in  the  case.  This 
fact  is  wholly  insufficient  to  support  the  judgment  in  that 
regard. 

For  the  foregoing  leascwis,  it  is  ordeied  that  the  judgment 
and  order  be  reversedi  and  the  cause  remanded. 

HABBisoiiy  J.,  and  Vav  Flbst,  !•,  ooncurred. 


8Ai.aB  vatwKEM  HvsBAVD  Ajn>  Wm— KaonsRT  loa  DBUVBav.—To 
reader  a  aale  of  penonal  property  hj  a  hiubuid  to  his  wife  velid  m  agatiut 
the  cxeditora  of  the  vendor  there  mul  be  ea  apparent  and  exelnaive  change 
of  posaeMion  from  the  vandor  to  the  vendee:  Wheeler  r.  BMen^  SS  ▼!  420; 
25  AflB.  8t  Bep.  771,  sad  notej  JfciUf  v.  QartOm^  SO  He.  166;  11  Am.  Rep. 
200. 

EVIDBNGK— SaUB  OF  PbBSOHALTT— DaOLASATIOllS  09  VSIIDOB  AS  AOAIHST 

VaiiDXi.  — Bvideooa  of  what  a  vendor  of  ehattela  did  and  laid  altar  the  lale 
ta  admisaible  against  hia  vendee*  if  it  ia  pertinent  to  the  iiane  whether  or  not 
the  sale  bad  been  aoeompanied  by  an  immediate  delivery  and  followed  by 
an  actual  change  of  poeMssion:  Btdytpart  v.  Apuirtf  91  OaL  288;  86  Am. 
St.  Rep.  180.  As  a  general  mle,  the  declarations  of  a  vendor  made  after  he 
haa  parted  with  his  title  are  not  admissible  in  evidence  to  affect  the  title  of 
the  rendee^  but  where  the  rendor  remains  in  aotasl  poesessien  ef  the  goods 
his  atatementa  ezplanateiy  of  snoh  posssssion  aie  admissible  for  the  purpose 
of  showing  fraud  in  the  sale:  Ofwn$  t.  LewUt  U  Wis.  487;  80  Am.  Dec.  786, 
and  note;  Smith  r.  Bo^er,  29  Neb.  76;  26  Am.  St.  Rep.  873;  OaUagker  r. 
WWkmuom,  23  Gal.  331;  83  Am.  Deo.  114,  and  note.  The  declarations  of  a 
vendor  made  after  be  has  transferred  property  are  not  admissible  as  against 
hia  transferee  to  impeadi  the  tnnsfer:  ITsfaMis  v.  MUdM,  81  Wis.  666;  29 
Am.  Stk  Rep.  913^  and  note;  Perry  r.  SniMK,  4  Yerg.  323;  26  Am.  Dea  236, 
and  note;  TkamoM  v.  Blacky  84  Gal.  221.  See^  also^  the  extended  notes  to 
Paiffe  V.  Ce^MM,  42  Am.  Dee.  80;  Horkm  v.  SmUK  42  Am.  Dec  631;  PeofpU 
V.  Femon,  96  Aol  Deo.  70;  and  the  notea  to  JftfOoOaad  v.  Jfftfii%  78  Am. 
Dea.  499^  and  i?eiffMi  v.  BmA,  96  Am.  Dae.  946. 
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Bbdmond  V.  Pbtbbson. 

(JM  GAUvcnnA,  1114 

Paut  «o  Aonovt—IvFAim.  ^Though  a  gnardiaa  d  aa  inlMil  or  inniia 
dafendaot  ihonld  appear  (or  him,  oaeh  goardiaa  k  no  noco  a  parly  to 
tile  aotion  thaa  la  hia  atioraey  iheroiB. 

JvBUDionov— iHVAim  an  LtooMMTJUiti,  Eimnnra  Affmamakob  ov  n 
Aonoaa. — ^Tho  general  gaardiaa  of  an  infant  or  iaooaftpeteat  peraon  hat 
aathority,  without  the  aarvioo  of  any  prooew  whalerer,  to  enter  the 
i^pearanoo  of  hie  ward  in  an  aotion  pending  against  him,  and  meh 
appearanoe  oonfen  jnriediotion  apon  the  oonrt  to  the  eame  extent  as 
if  the  prooaoa  had  been  pereonaUy  oerved  In  the  nyuiner  preaoribed  by 
thoetatnte. 

JumuDtonoH— Cbanob  w  PAsmi.— If  a  aait  la  brooght  against  the 
gnardian  of  an  infant  or  inoompotent  person,  and  without  any  order  of 
oonrt  an  amended  oomplaint  is  snbseqaently  filed  from  which  snoh 
gvardian  is  dropped  as  a  party  defendant  and  his  ward  named  in  hia 
plaoe,  and  after  the  appearanoe  of  the  ward  by  his  guardian  a  judgment 
is  entered  upon  suoh  oomplaint»  it  is  Talid  and  not  snbjeot  to  reversal 
uponappoaL 

Edward  A.  Holman  and  Frediriek  F.  IFood,  for  the  appel- 
lants. 


Shadbums  and  Herrin^  M.  C.  Barney^  R  B.  Ragland,  CharUi 
J.  Heggeriy^  and  WiUiam  M.  Madden^  for  the  respondents. 

'**  The  CouBT.  Appeal  from  a  judgment  againat  said 
incompetent,  Hannah  J.  Peterson,  in  favor  of  the  plaintiff, 
and  from  a  judgment  in  favor  of  the  defendant  Liberty  S. 
Henderyckz,  as  executor  of  R.  8.  Henderyckz,  upon  his  cross- 
complaint,  against  said  Peterson,  and  also  from  an  order 
denying  the  motion  of  said  Peterson,  by  her  guardian,  to  set 
aside  said  judgments. 

The  action  was  brought  by  the  plaintiff  to  foreclose  a  mort- 
gage executed  by  R.  S.  Henderyckx  (since  deceased)  to 
Hannah  J.  Peterson,  to  secure  a  promissory  note  made  by  the 
mortgagor  to  the  mortgagee,  and  which  **^  note  and  mort- 
gage were  afterwards  assigned  to  the  plaintiff. 

Afterwards  said  Peterson  purchased  the  mortgaged  premises 
from  Henderyckx,  and  executed  a  mortgage  thereon  to  him 
to  secure  a  part  of  the  purchase  money. 

After  these  transactions,  and  prior  to  the  commencement 
of  this  suit,  defendant  Peterson  was  adjudged  by  the  superior 
court  **  to  be  a  person  of  unsound  mind  and  an  incompetent," 
and  the  defendant  Gottshall  was  appointed  the  guardian  of 
her  person  and  estate. 
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This  action  was  brought  by  the  plaintiff  against  ''Louis 
Oottshallf  guardian  of  the  estate  and  person  of  Hannah  J. 
Peterson,  an  incompetent,  and  Liberty  8.  Henderyckx,  ex* 
•cutor  of  the  estate  of  R.  8.  Henderyckx,  deceased,''  said 
Peterson  not  being  made  a  party. 

Gottsbali  demurred,  upon  the  ground  that  the  complaint 
did  not  state  a  cause  of  action  against  him  as  guardian. 
Thereupon,  without  any  ruling  upon  the  demurrer,  or  order 
of  court  bringing  in  a  new  party,  the  plaintiff  amended  his 
complaint,  and  made  the  incompetent  a  party. 

To  this  complaint  Gottshall  and  Peterson  filed  a  general 
demurrer,  which  was  overruled  by  the  court,  and  said  defend- 
ants answered.  The  executor  of  Henderyckx  answered,  and 
also  filed  a  cross-complaint  against  Peterson  to  foreclose  the 
junior  mortgage,  and  Qottshall  and  Peterson  answered  the 
cross-complaint.  Findings  and  judgments  went  against 
Peterson,  both  upon  the  complaint  and  cross-complaint,  the 
jadgroent  being  entered  May  26,  1892. 

On  May  22, 1898,  pursuant  to  notice  previously  given,  the 
attorney  for  Gottshall  and  Peterson  moved  the  court  to  set 
aside  the  said  judgment,  upon  the  following  grounds: 

'^l.  That  said  purported  amended  complaint  was  filed 
herein  without  the  leave  or  order  of  this  court. 

^  2.  That  said  purported  amended  complaint  does  not  con* 
Btitnte  an  amended  complaint  in  this  action. 

**  8.  That  said  Hannah  J.  Peterson,  an  incompetent,  *^  was 
never  made  a  party  to  this  action  by  any  order  of  this  court 
or  otherwise;  and, 

**  4.  That  said  purported  amended  complaint  does  not  con- 
stitute a  cause  of  action  as  to  said  Hannah  J.  Peterson,  an 
incompetent." 

This  motion  was  overruled,  and  a  bill  of  exceptions  taken 
in  which  the  grounds  of  the  motion  above  recited  are  set  out, 
and  the  statement  is  also  made  that  "  in  support  of  snid 
motion  said  defendant  introduced  in  evidence  the  papers, 
files,  records,  and  proceedings  in  this  action,"  and  an  afiS* 
davit  that  no  order  was  made  or  entered  permitting  the  plain- 
tiff to  file  an  amended  complaint,  or  to  make  said  Peterson  a 
party,  and  that  said  amended  complaint  was  filed,  and  said 
Peterson  made  a  party  without  any  order  or  leave  of  the  court. 
Said  motion  was  denied.  None  of  the  ^^  papers,  files,  records, 
and  proceedings"  in  the  action  are  set  out  in  the  bill  of 
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exceptions,  Md  no  other  evidence  for  or  agftinst  the  motion 
was  given,  except  the  affidavit  above  mentioned. 

Neither  the  findings  nor  the  judgment  recite  or  allnde  to 
the  service  of  process  upon  any  of  the  defendants,  but  both 
state  that  the  defendants  appeared  hj  their  respective  at- 
torneys, naming  the  attorneys  of  each.  That  no  cause  of 
action  existed  against  the  guardian,  from  whom  alone  a 
recovery  was  sought  in  the  original  complaint,  there  is  no 
question  whatever.  He  was  neither  a  necessary  nor  a  proper 
party  to  the  action.  In  Emerie  v.  Aharado,  64  Cal.  593,  in 
speaking  of  infants,  the  court  said:  ^'The  guardian  is  to 
appear  for  them,  and  is  no  more  a  party  to  the  action  than 
the  attorney  who  appears  in  an  action  for  one  who  has 
attained  his  majority  is  a  party  to  the  suit  in  which  he 
enters  his  appearance/'  That  no  order  was  made  permitting 
or  directing  a  new  party  to  be  brought  in,  and  the  complaint 
amended  by  adding  the  sole  party  liable,  is  sufficiently  dear 
upon  the  record.  Nor  does  it  appear  upon  the  record  that 
any  process  was  served  upon  the  incompetent,  either  before  or 
after  the  amended  complaint  was  filed,  but  it  does  appear 
that  Peterson,  the  incompetent  ^^^  person,  appeared  by  at- 
torney, and  jointly  with  her  guardian  filed  an  answer  to  the 
amended  complaint. 

Under  the  foregoing  facts  the  question  is;  Did  the  court 
have  jurisdiction  over  the  defendant  Peterson,  who  was 
alleged  in  the  complaint  and  found  by  the  court  to  have  been 
''  a  person  of  unsound  mind  and  incompetent?"  And  the 
solution  of  this  question  depends  solely  upon  the  fact  as  to 
whether  or  not  a  general  guardian  of  an  incompetent  or  in- 
fant defendant  has  the  power  to  appear  in  an  action  without 
service  of  summons  upon  the  ward.  It  has  been  held  by  this 
court  in  several  cases  that  the  appointment  and  appearance 
of  guardians  ad  litem,  without  a  personal  service  of  summons 
upon  the  incompetent,  was  void:  Oray  v.  Palmer^  9  CaL  638; 
Johnston  v.  San  Francisco  Savings  Union,  63  Cal.  664;  Jfe- 
Closkey  v.  Sweeney,  66  Cal.  68.  It  is  very  apparent  in  these 
cases  that  such  of  necessity  must  be  the  law,  for  the  court 
has  no  authority  to  appoint  a  guardian  ad  litem  until  the 
personal  service  upon  the  infant  or  incompetent  has  first  been 
made.  But  the  rule  in  this  state  as  to  general  guardians  is 
not  in  line  with  the  foregoing  cases.  In  Smith  ▼.  McDonald, 
42  Cal.  484,  it  is  declared  a  rule  of  property  that  a  general 
guardian  has  the  power  to  waive  a  personal  service  upon  the 
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ward  in  the  following  explicit  terms:  ^  Under  snob  circam- 
stances  it  has  risen  to  the  importance  of  a  rule  of  property, 
and  even  though  it  were  conclusively  shown  to  have  been,  as 
an  exposition  of  the  statute  it  attempted  to  construe^  incorrect 
at  the  outset,  I  think  it  nevertheless  our  duty  to  maintain  it 
now,  and  not  permit  it  to  be  disturbed.  If  its  operation  for 
eight  years  in  practice  has  shown  it  to  have  unnecessarily 
facilitated  the  despoliation  of  the  estate  of  infants,  it  cer* 
tainly  is  not  for  us  to  abrogate  it  for  such  a  reason.''  The 
doctrine  here  enunciated  has  been  followed  in  various  cases 
since  that  time,  and  if,  when  Smith  v.  McDonald^  42  Cal.  484, 
was  decided,  the  principle  had  then  become  a  rule  of  prop- 
erty, it  is  certainly  impregnable  to  attack  at  the  **^  present 
day.  Its  overthrow  would  result  in  disaster  and  ruin  to 
many  innocent  holders  of  real  estate,  who  have  purchased 
upon  their  counsel's  advice  that  such  was  the  law. 

Having  arrived  at  the  foregoing  conclusion  the  case  pre. 
sents  itself  exactly  as  though  a  party  were  here  attacking  a 
judgment  rendered  against  him  by  a  court  having  juris- 
diction of  the  subject  matter  of  the  action,  where  he  had 
voluntarily  appeared,  filed  an  answer  to  the  merits  of  the 
complaint,  and  gone  to  trial  upon  the  issues  made  by  his 
pleading.  We  do  not  see  how  the  fact  that  he  was  brought 
into  the  action  by  an  amended  complaint,  rather  than  by  the 
original,  is  now  material,  nor  is  it  material  that  the  first  de- 
fendant sued  was  wrongly  sued,  and  that  he,  the  incompetent, 
alone  was  the  only  proper  party  to  the  action.  It  is  sufficient 
to  say  to  all  his  present  complaints  in  this  direction  that  he 
voluntarily  came  into  court  and  submitted  himself  to  its 
jurisdiction  for  all  purposes.  A  judgment  rendered  against 
him  under  these  circumstances  is  beyond  all  doubt  binding, 
and  in  full  force  and  efifect  as  far  as  any  question  of  personal 
jurisdiction  is  concerned. 

The  judgments  and  order  appealed  from  are  affirmed. 

OUARMAS   AHB  WaBI>.— POWKR    C9  OVABDTAV   TO  WaIVS  SRVICB  OV 

Paociw  oir  Mmoa:  8m  the  note  to  Clark  r.  TkompBon,  96  Am.  Dao.  461, 
wad  tiM  otoidad  not*  to  /oyes  r.  MeAvoif,  S9  Am.  Dea  1S6^  1S7. 
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Mayor  of  Yalykbdb  v.  Shattuok. 

Pt  COLOBADO,  KM.] 

OomriTUTiovAL  Law— 9rATum  Von>  xv  Past.— Wlien  pMt  onlj  «f  » 
togiilatm  act  is  Toid.  the  retidoe  may  tometimM  Im  opheld,  but  jadieuJ 
Mithority  ournot  rabttitnto  maj  thinic  in  plaot  of  Ui«  void  part.  If  Um 
loiidiio  of  the  aot  cannot  stand  with  the  part  oast  oat^  then  the  wholo 
most  fall;  and  if  the  statute  has  bat  ono  objeet^  end  its  prorisions  for 
the  aoeompliihment  thereof  are  Toid,  the  whole  aot  is  Toid. 

OWITITUTIOKAL  LaW — ^LbOIBLATITB    PoWSBS  OyESL  MUNICIPAL  COBTOBA* 

Tiows. — ^The  legislators,  as  a  general  mle^  has  plenary  power  in  respect 
to  mnnioipal  oorporatioos.  The  ooarts  nphold  legislstiTe  acts  relating 
thereto^  nnless  their  nnconstitationality  is  dearly  and  palpably  appar- 
ent. 

COHSTITUTIOIIAL   LaW  —  MVVIOIPAL  GOKFOBATIOHS  —  ANNZATIOir  —  ElBO* 

noHS. — A  statnte  requiring  the  question  of  annexation  to  a  munio- 
ipality  to  be  submitted  at  an  election  to  the  determination  of  tho 
tazpaying  electors  thereof,  ii  not  unoonstitutionsl  as  requiring  a  property 
qualification.  The  word  *'  election,^  as  used  in  the  constitution,  refers 
only  to  elections  of  public  officers, 

OoHnrruTioiiAL  Law— Spboial  Lboiilatiov.  —  Tho  term  ''townships" 
within  the  meaning  of  a  constitutional  provision  prohibiting  special 
legislation  rsgulating  county  and  township  sfisirs,  refers  to  an  involun- 
tary corporation  or  quasi  corporation,  as  a  subdirision  of  s  county,  snd 
not  to  a  voluntary  municipal  corporation,  such  as.  a  city  or  town. 
Special  legislation  is  not  prohibited  in  respect  to  the  latter  except 
when  a  general  law  can  be  made  applicable. 

Municipal  Corporations— Powkb  to  Rkoulatb  Liquor  Tbatfic. — Mu- 
nicipal authorities  of  incorporated  towns  and  cities  may  be  invested 
with  power  to  lioenie,  regulate,  prohibit,  or  suppress,  within  their 
limits,  the  traffic  in  intoxicating  liquors,  snbjeot  to  the  general  laws  of 
the  state;  and  under  such  power  they  may  permit  such  traffie  in  oam 
part  of  the  city  and  prohibit  it  in  another  part. 

(208) 


8epL  1898.]    Hatob  of  Valvsbdk  v.  Bhattucx.  209 

OnrarnTUTioirAL  Law— MvinoiPAL  OoBVommoirs— Aunnuno  Bvpfti- 
nmAnoN.— It  is  not  imperaiiTtt  thai  thcra  thall  Im  aldeniMUiio  nprt- 
■entation  in  towns  and  mtiM  «Bd«r  the  eonttitatioi  of  ColondOi 

OoasKRvnoHAL  Law— MuHiozPAL  CoKPOEATiom— AjrviZATiojr— Bziit- 
»«  LiDBBTBDHiM.— Tho  legisUtoro,  on  obAoging,  dividing  or  «nnoz- 
ing  mnnioiiNJ  oorporationib  may  make  ^prorision  ooooorning.  oziating 
{ndebtedneta,  and  its  power  ao  to  do^  vnlees  natninod  by  ■peeial  eoa* 
atitotional  pronaion,  is  elear  and  ample. 

MvranrAi.  CuRVOBAnom— AjnrizATiojr^CQinmirnoiiAL  Law.— Tho 
legialatnrB  may  not  only  originally  fix  the  limits  of  a  mnnioipal  oorpora* 
tion,  but  may,  nnless  speotally  reetrained  by  the  oonstitntionv  snbse- 
qoenily  annex,  or  anthoriae  the  annexation  of,  oootigaons  or  other 
tanitory,  and  this  without  the  oonsent^  or  evon  agidnst  the  romonstranoe 
of  the  mafority  of  the  residenti  of  the  oorporatioB,  or  of  the  annexed 
tsnitorj.  It  is  nooonstitntioBal  objootioa  to  the  oxeroiso  of  snob  power 
of  oompnlsory  annexation  that  the  property  thns  broa|^t  within  the 
eorporato  limits  is  sabject  to  taxation  to  dJsebatge  a  pre-existing  m«« 
aioipal  indebtedneis.  This  Is  a  msttoTt  in  the  absenoe  of  speoial  eon* 
stitntional  restrietion,  wholly  within  the  logialatiTe  diseretioa. 

MviiioiFAL  CoRroBAnoHS— AvvBLAnoH— OovffrrnmovAL  Law.— A  stat* 
nto  whoreby  one  mnnidpal  oorporatioA  beoonws  annexed  to  another^ 
forming  a  oonsolidated  mnnioipality,  the  sarrif  or  assuming  all  the 
debts  and  taking  all  the  oorporate  property  of  the  annexed  mnniotpnlity, 
together  with  authority  to  loTy  and  ooUoot  taxes  thronghont  the  en« 
Urged  mnnieipality,  is  not  an  aot  retrospeetiTe  in  its  operation;  nor 
does  it  impose  on  the  people  of  either  mnnioipality  n  now  liability  ip 
respeet  to  transaotioiis  or  oonsiderations  already  pask 


Spbcial  proceeding  under  a  Btatute  praying  for  the  disio- 
lation  of  the  town  of  Valverde,  and  its  annexation  to  the  city 
of  Denver.  In  such  proceeding  the  county  court  made  an 
order  requiring  the  mayor  and  trustees  of  the  town  of  Val* 
▼erde  to  call  an  election  for  the  purpose  of  determining  the 
question  of  dissolution  and  annexation.  This  order  required 
the  question  to  be  submitted  to  a  vote  of  the  qualified  electors 
of  such  town  at  such  election.  The  mayor  and  trustees  of  the 
town  appeared  and  prayed  that  the  order  be  vacatedy  on  the 
ground  that  the  statute  under  which  it  was  obtained  was 
unconstitutional.  The  court  adjudged  said  act  to  be  void,  in 
80  far  as  it  prescribed  a  property  qualification  for  voters,  but 
otherwise  to  be  valid;  and  modified  its  order  so  as  to  require 
the  submission  of  said  question  by  ordinance  to  a  vote  of  quali- 
fied electors  at  an  election  to  be  called  *'  without  regard  to  the 
payment  of  a  property  tax  by  them.''  The  mayor  and  trustees 
appealed  from  this  judgment.  The  following  provisions  of 
the  Colorado  constitution  are  referred  to  in  the  opinion: 

Abticls  10. 

*'Bso.  7.    The  general  assembly  shall  not  impose  taxes 
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lor  the  purposes  oi  anj  coontji  city,  or  town,  or  other  ma- 
nicipal  corporation,  but  may  by  law  vest  in  the  corporate 
authoritiea  thereof  respectively  the  power  to  assess  and  col- 
lect taxes  for  all  purposes  of  such  corporation.'' 

Abtiolb  11. 

^  BiCTioif  1.  Neither  the  state,  nor  any  county,  city  or  town, 
township,  or  school  district,  shall  lend  or  pledge  the  credit  or 
faith  thereof,  directly  or  indirectly,  in  any  manner,  to«  or  in 
aid  of,  any  person,  company,  or  corporation,  public  or  private^ 
for  any  amount,  or  for  any  purpose  whatever,  or  become  re- 
sponsible for  any  debt,  contract,  or  liability  of  any  person,  com- 
pany, or  corporation,  public  or  private,  in  or  out  of  the  state." 

**  Sec.  8.  No  city  or  town  shall  contract  any  debt  by  loan 
in  any  form,  except  by  means  of  an  ordinance,  which  shall 
be  irrepealable  until  the  indebtedness  therein  provided  for 
shall  have  been  fully  paid  or  discharged,  specifying  the  pur- 
poses to  which  the  funds  to  be  raised  shall  be  applied,  and 
providing  for  the  levy  of  a  tax,  not  exceeding  twelve  (12) 
mills  on  each  dollar  of  valuation  of  taxable  property  within 
such  city  or  town,  sufficient  to  pay  the  annual  interest  and 
extinguish  the  principal  of  such  debt  within  fifteen,  but  not 

less  than years  from  the  creation  thereof;  and  such  tax, 

when  collected,  shall  be  applied  only  to  the  purposes  in  such 
ordinance  specified,  until  the  indebtedness  shall  be  paid  or 
discharged.  But  no  such  debt  shall  be  created  unless  the 
question  of  incurring  the  same  shall  at  a  regular  election  for' 
councilmen,  aldermen,  or  officers  of  such  city  or  town,  be 
submitted  to  a  vote  of  such  qualified  electors  thereof  as  shall^ 
in  the  year  next  preceding,  have  paid  a  property  tax  therein, 
and  a  majority  of  those  voting  on  the  question,  by  ballot 
deposited  in  a  separate  ballot-box,  shall  vote  in  favor  of  creat- 
ing such  debt;  but  the  aggregate  amount  of  debt  so  created, 
together  with  the  debt  existing  at  the  time  of  such  election, 
shall  not,  at  any  time,  exceed  three  per  cent  of  the  valuation 
last  aforesaid.  Debts  created  for  supplying  water  to  such 
city  or  town  are  excepted  from  the  operation  of  this  section. 
The  valuation  in  this  section  mentioned  shall  be  in  all  cases 
that  of  the  assessment  next  preceding  the  last  assessment 
before  the  adoption  of  such  ordinance." 

Article  15. 
''Sec.  12.     The  general  assembly  shall  paRS  no  law  for  the 
benefit  of  a  railroad  or  other  corporation,  or  any  individual 
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a«8ociation  of  individuals,  retroepective  in  its  operations, 
4Mr  which  imposes  on  the  people  of  anj  county  or  municipal 
Bubdiyision  of  the  state  a  new  liabilitj  in  respect  to  transac* 
taons  or  considerations  already  past." 

Jl  W.  HeUng^  for  the  appellants. 

K  A.  WiUiafMf  and  Helm  €tnd  Qoudy^  and  P.  Boger$^  for 
tfae  appellees. 

^^  Elliott,  J.  The  assignments  of  error  are  to  the  effect: 
1«  That  the  final  judgment,  or  modified  order,  of  the  county 
court  is  contrary  to  the  terms  of  the  annexation  act  under 
which  this  proceeding  was  instituted;  and  2.  That  the  uct 
itself  is  unconstitutional  and  void. 

1.  That  the  modified  order  does  not  follow  the  terms  of  the 
act  is  apparent  from  the  language  of  sections  2  and  6,  herei»i- 
after  quoted:  8ee  Sess.  Laws  1893,  p.  451,  et  seq. 

The  county  court  evidently  concluded  that  the  objection  to 
the  statute  on  the  ground  of  its  supposed  unconstitutionality, 
might  be  obviated  by  rejecting  that  part  prescribing  a  tax- 
paying  qualification  for  voters,  and  that  the  residue  of  the 
statute  might  be  upheld.  A  brief  examination  of  the  object 
^^^  and  purpose  of  the  act  will  show  whether  such  conclusion 
18  correct  or  otherwise. 

The  object  of  the  act  in  question  is  to  provide  for  the  an- 
nexation of  contiguous  towns  and  cities..  Section  2  requires 
that  the  question  of  dissolution  and  annexation  be  submitted 
"  to  a  vote  of  such  of  the  qualified  electors  of  such  town  or 
city  [to  be  annexed]  as  have  in  the  year  next  preceding  paid 
a  property  tax  therein.*' 

Section  5  further  provides  that  '*  no  ballot  on  the  question 
submitted  shall  be  received  by  the  judges  of  election  unless 
the  person  offering  the  same  shall  be  a  duly  qualified  voter 
in  the  election  precinct  in  which  he  offers  .to  vote,  and  entitled 
to  vote  in  such  precinct  at  said  election,  and,  in  addition 
thereto,  shall  have  in  the  next  year  preceding  said  election 
paid  a  property  tax  in  said  town  or  city." 

Section  8  provides  that  if  a  majority  of  the  votes  so  cast 
shall  be  "  for  annexation,"  a  report  showing  the  result  of  the 
election  shall  be  duly  prepared,  certified,  and  filed  in  the 
office  of  the  clerk  of  the  county  court;  that  the  court  shall 
examine  the  same,  and,  if  satisfied  that  the  proceedings  have 
been  regular,  shall  approve  the  report;  and  that,  from  and 
after  such  approval,  such  town  or  city  shall  be  dissolved  and 
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the  territory  then  included  between  the  boundaries  thereof 
shall  be  and  become  annexed  to,  and  part  oft  the  citj  existr- 
ing  under  special  charter. 

Those  provisions,  which  require  the  submission  of  the  ques- 
tion of  dissolution  and  annexation  to  the  determination  of 
tax*paying  electors,  lie  at  the  verj  foundation  of  the  act  itselt 
If  a  majority  of  the  votes  be  ^for  annexation/'  and  the  pro- 
ceedings be  found  regular,  annexation  is  accomplished;  others 
wise,  nothing  is  accomplished.  It  follows  that  if  the  provision 
prescribing  the  qualifications  of  voters  be  nnconstitutional 
then  the  whole  act  is  unconetitntionaL  The  legislature  has 
not,  by  the  terms  of  the  act,  consented  that  a  town  or  city 
may  be  dissolved  or  become  annexed  to  another,  except  by  a 
majority  vote  of  electors  having  the  qnalifications  prescribed 
by  the  act  itself.  The  reception  of  ballots  from  persons  not 
*^  having  snch  qualifications  is  strictly  forbidden.  A 
majority  vote  by  electors  thus  qualified  is,  therefore,  the  essen- 
tial condition  to  the  accomplishment  of  annexation. 

The  courts  will  go  far  in  giving  a  legislative  act  a  particu- 
lar construction  rather  than  declare  it  nnconstitutional.  But 
the  act  in  this  instance  is  so  clear  and  specific  in  respect  to 
the  qualifications  of  voters,  that  there  is  no  room  for  judicial 
construction.  It  is  true  that  where  part  only  of  a  legislative 
act  is  void  the  residue  may  sometimes  be  upheld;  but  judi- 
cial authority  cannot  substitute  any  thing  in  place  of  the  void 
part  If  the  residue  of  the  act  cannot  stand  with  the  void 
part  cast  out  then  the  whole  act  must  fall. 

The  statute  under  consideration  in  this  case  has,  as  we 
have  seen,  a  single  object — the  dissolution  of  incorporated 
towns  and  cities,  for  the  purpose  of  annexing  their  territory 
to  another  city — in  a  word,  the  object  is  annexation.  The 
dissolution  is  preliminary  to,  and  inseparable  from,  annexa- 
tion; and  those  provisions  which  prescribe  the  means  and 
procedure  to  be  pursued  are  incidental  or  auxiliary  to  the 
same  end.  So,  also,  the  remaining  provisions  are  dependent 
upon  and  follow  the  accomplishment  of  the  single  object, 
annexation.  If  those  provisions  of  the  act  which  prescribe 
the  essential  condition  upon  which  annexation  is  made  to 
depend  be  unconstitutional  the  principal  object  of  the  statute 
fails,  and  the  whole  act  fails:  Cooley  on  Constitutional  Limi- 
tations, *177,  et  seq.;  In  re  House  Bill  No.  166,  15  Col.  593; 
Retd  V.  Omnibue  JR.  R.  Co.,  88  Cal.  212;  CommcnweaUh  v. 
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Poits^  79  Pa.  St  164;  Sl  Jo$eph  $U.  R.  R.  Co.  ▼.  Buchanan 
County  Court,  39  Mo.  486. 

The  order  of  the  court  requiring  the  eubniisBion  of  the 
questioii  to  voters  other  than  thoee  prescribed  by  the  statute 
was  erroneous,  whatever  view  may  be  taken  of  the  statute 
itsell  If  the  act  be  found  valid  the  question  must  be  sub- 
mitted to  such  electors  as  the  act  specifies;  if  the  act  be  found 
anconstitutional,  the  proceeding  must  be  dismissed. 

2.  Is  the  act  in  question  unconstitutional  ?  This  question 
has  been  ably  argued  by  counsel  pro  and  con;  it  must  now 
'**  be  determined  in  order  that  the  county  court  may  prop- 
erly dispose  of  the  proceeding. 

In  general  the  legislature  has  plenary  power  in  respect  to 
municipal  corporations.  But,  ii\  this  state,  legislative  power 
has  been  so  hedged  about  by  constitutional  restrictions  that 
we  are  confronted  with  many  diflSculties  in  this  as  in  other 
eases.  We  are  not,  however,  unmindful  of  the  oft-repeated 
role  that  the  courts  will  not  declare  a  legislative  act  uncon- 
Btitutional,  unless  its  unconstitutionality  is  clearly  and  pal- 
pably apparent.  See  People  v.  Wrighi,  6  Col.  96,  wherein 
it  is  said:  *^Tbe  powers  of  the  general  assembly  are  plenary, 
Bubject  only  to  constitutional  restraints,  expressed  or  implied. 
To  authorize  an  implied  restraint  the  implication  must  be  a 
necessary  one." 

See,  also,  Wadcworth  v.  Union  Pae.  Ry.  Co.,  18  Col.  600,  86 
Am.  St  Rep.  309,  wherein  it  is  said:  '*So  long  as  a  legisla- 
tive act  is  within  the  sphere  of  legislative  power-»that  is, 
so  long  as  it  is  not  an  encroachment  upon  the  province  of 
some  other  department  of  the  government,  it  will  be  upheld, 
unless  clearly  in  conflict  with  some  provision  of  the  constitu- 
tion of  the  state  or  nation,  or  in  violation  of  some  private 
right  thereby  secured.  The  conflict  between  the  legislative 
act  and  some  specific  provision  of  the  fundamental  law  must, 
in  general,  be  clearly  apparent^  or  the  act  will  not  be  deemed 
unconstitutional." 

Municipal  corporations  are  organised  to  promote  the  pros- 
perity and  secnre  the  happiness  of  people  living  in  compact 
communities.  Police  and  sanitary  regulations  diflerent  from 
the  general  laws  of  the  state  are  conducive,  and,  in  many 
instances*  essential,  to  the  welfare  of  the  inhabitants  of  cities 
and  towns.  As  such  municipalities  increase  in  population 
territorial  enlargement  and  public  improvements  of  diflerent 
iuds,  as  well  as  modifications  of  the  local  government, 
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become  necessary  to  the  enjoyment  of  life,  the  protection  of 
health,  and  the  security  of  property,  pablic  and  private. 

8.  It  is  contended  that  the  act  under  consideration  is 
unconstitutional  because  a  property  qualification  is  required 
to  ^^*  entitle  an  elector  to  vote  upon  the  question  of  dissola- 
tion  and  annexation.  In  support  of  this  contention  section 
1  of  article  7  of  the  constitution  is  relied  on;  it  reads  as  follows: 

*'  Section  1.  Every  male  person  over  the  age  of  twenty-one 
years,  possessing  the  following  qualifications,  shall  be  entitled 
to  vote  at  all  elections: 

^^FiraU  He  shall  be  a  citizen  of  the  United  States,  or,  not 
being  a  citizen  of  the  United  States,  he  shall  have  declared 
his  intention,  according  to  law,  to  become  such  citizen,  not 
less  than  four  months  befor^  he  offers  to  vote. 

*'  Second.  He  shall  have  resided  in  the  state  six  months 
immediately  preceding  the  election  at  which  he  offers  to  vote, 
and  in  the  county,  city,  town,  ward,  or  precinct,  such  time  as 
may  be  prescribed  by  law;  Provided^  That  no  person  shall  be 
denied  the  right  to  vote  at  any  school  district  election,  nor  to 
hold  any  school  district  office,  on  account  of  sex." 

It  will  be  observed  that  no  property  qualification  is  speci- 
fied in  the  foregoing  section;  hence,  if  an  elector  has  the 
qualifications  therein  specified,  he  is  entitled  to  vote  at  all  elec- 
tions contemplated  by  said  section.  If  the  term  ^'elections,^ 
as  therein  used,  be  held  to  include  such  an  election  as  is  pro- 
vided for  in  the  act  now  under  consideration,  then  the  act 
cannot  i)e  upheld.  That  the  word  is  not  used  in  such  a  com- 
preiiensive  sense  may  be  inferred  from  the  fact  that  elsewhere 
In  the  constitution  wherein  the  creation  of  public  indebted- 
ness is  provided  for,  the  right  to  vote  is  restricted  to  such 
qualified  electors  as  shall,  in  the  next  year  preceding,  have 
paid  a  property  tax:  See  art.  11,  sees,  6-8.  These  provisions 
of  article  11  were  framed  at  the  same  time  as  article  7,  and, 
if  they  had  been  considered  exceptions,  they  would  doubtless 
have  been  noted  as  such  in  article  7  by  the  usual  phrase, 
^•except  as  in  this  constitution- otherwise  provided,"  as  was 
done  in  other  parts  of  the  original  constitution:  See  art.  5, 
sec.  30;  art.  6^  sees.  1,  2. 

It  is  manifest  that  some  restriction  must  be  placed  upon 
the  phrase  **all  elections,"  as  used  in  section  1,  else  every  per- 
son having  the  qualifications  therein  prescribed  might  inpist 
upon  *'•  voting  at  every  election,  private  as  well  as  public, 
and  thus  interfere  with  affairs  of  others  in  which  he  has  uo 
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intereflt  or  concern.  In  oar  opinion,  the  word  ''elections''  thus 
used  does  not  have  its  general  or  comprehensive  significa- 
tion, including  all  acts  of  voting,  choice,  or  selection,  without 
limitation,  but  is  used  in  a  more  restricted  political  sense — 
ms  elections  of  public  officers.  This  view  is  consistent  with 
the  title  of  article  7|  **  Suffrage  and  Elections,"  and  is  also  in 
harmony  with  the  resfdue  of  the  article:  See  Century  Die* 
tionary;  also,  Webster's  Dictionary,  and  Bouvier's  Law  Dic- 
tionary; Am.  ft  Eng.  Ency.  of  Law,  title  '*  Elections." 

In  In  re  NominatiofiB  to  PuUie  Offiee^y  9  Col.  631,  a  bill  re- 
lating to  primary  elections  was  held  to  be  **a  proper  subject 
of  legislation,  entirely  within  the  legislative  power";  and  the 
bill  aa  passed  excludes  voters  from  voting  who  in  good  faith 
belong  to  another  political  party  thnn  the  one  holding  the 
primary  election:  Sess.  Laws  1887,  p.  847,  et  seq.  Thus  we 
have  a  judicial  decision  of  our  own  state,  limiting  somewhat 
the  phrase,  **  all  elections"  as  used  in  article  7. 

In  the  absence  of  any  specific  constitutional  provision  to 
the  contrary  the  legislature  may  choose  any  appropriate 
agency  whereby  to  change,  modify,  or  disincorporate  munici- 
pal corporations:  1  Dillon  on  Municipal  Corporations,  4th  ed., 
sees.  54,  63,  185;  People  y.  Fleming^  10  Col.  553;  Cheaney  y. 
Hooeevy  9  B.  Mon«  330;  MarehaU  v.  Donovan^  10  Bush,  681; 
Buckner  ▼.  Qordm^  81  Ky.  665;  Blanchard  v.  BiueU^  11  Ohio 
St  96;  Graham  v.  City  of  OreenviUe,  67  Tex.  62 

Counsel  for  plaintiffs  in  error  refers  to  the  constitutional 
provision  that  **  the  general  assembly  shall  provide  by  gen- 
eral laws  for  the  organisation  and  classification  of  towns  and 
cities":  Const,  art.  14,  sec.  13.  Such  provision  does  not, 
however,  prohibit  the  dissolution  of  towns  and  cities  thus 
organized  by  any  appropriate  exercise  of  legislative  power. 
We  find  nowhere  in  the  constitution  any  provision  forbidding 
the  submission  of  the  question  of  dissolution  or  annexation 
to  the  determination  of  tax-paying  electors.  Such  electors 
presumably  haye  greater  interest  than  others  in  questions 
A^s  affecting  public  indebtedness,  or  rate  of  taxation  in  the 
municipality  where  their  property  is  taxable.  As  we  have 
seen,  the  qualifications  prescribed  by  the  act  are  analogous  to 
those  prescribed  in  the  constitution  itself,  where  similar  in- 
terests are  at  stake. 

These  views  are  not  in  conflict  with  the  opinion  In  re  Ex- 
tension  of  Bowidariee  of  City  of  Denver^  18  Col.  288.  The  pre- 
cise point  decided  in  that  case  is  summed  up  by  the  court  aa 
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foUowt;  ''In  our  opinion  the  power  of  the  legislature  toannal 
the  corporate  existence  of  the  adjoining  towns  by  an  amend- 
ment to  the  special  charter  of  the  city  of  Denver,  as  provided 
by  the  bill  submitted,  ronst  be  denied." 

The  court  did  not  hold  that  the  legislature  was  powerleeB 
to  disincorporate  a  town  or  city  existing  under  general  laws, 
nor  that  a  majority  vote  of  all  the  qualified  electors  of  such 
a  municipality  was  essential  to  its  disincorporation. 

The  case  at  bar  is  unlike  the  case  of  StaU  v.  (FtUiams,  5 
Wis.  808,  68  Am.  Dec.  65,  where  the  constitution  itself  ex- 
pressly provided  who  should  be  entitled  to  vote  at  an  election 
for  the  removal  of  a  county  seat  Section  5  of  article  11  of  our 
constitution  contains  a  similar  provision  in  relation  to  voting 
for  the  creation  of  a  debt  for  public  buildings.  Neither  the 
Wisconsin  case  nor  section  6  militates  against  the  view  we 
have  taken. 

We  do  not  feel  justified  in  declaring  the  act  unconstitu- 
tional on  the  ground  that  the  question  of  annexation  is  re- 
quired to  be  submitted  to  the  determination  of  tax-paying 
electors. 

4.  It  is  further  contended  that  the  annexation  act  is  local 
or  special  legislation;  and,  hence,  in  conflict  with  section  25 
of  article  5  of  the  constitution.  The  only  specially  enumer- 
ated case  forbidden  by  section  25,  to  which  the  present  act 
can  be  compared,  is  "  regulating  county  or  township  affairs." 
The  present  act  affects  and  regulates  the  affairs  of  towns  and 
cities,  but  not  the  affairs  of  townships.  The  term  **  township," 
in  the  legal  nomenclature  of  this  state,  refers  to  an  involun. 
tary  corporation,  or  qwui  corporation,  as  a  subdivision  ^^^ 
of  a  county,  and  not  to  a  voluntary  municipal  corporation 
such  as  an  incorporated  town:  County  Court  of  Oar  field  County 
T.  Schwam,  13  CoL  291;  Booth  v.  County  Court,  18  Col.  661; 
1  Dillon  on  Municipal  Corporations,  sees.  22, 23;  KtUy  v.  Jfeeis, 
87  Mo.  896 

The  act  is  general  in  form.  Of  necessity,  it  has  some 
special  characteristics.  But  considering  the  subject  matter 
of  the  legislation  we  are  not  prepared  to  say  that  a  more  gen* 
eral  law  could  be  made  applicable.  Hence,  its  enactment  is 
not  inhibited  by  the  latter  clause  of  section  25.  In  general 
the  power  of  a  state  legislature  to  pass  an  act  will  be  pre- 
sumed to  exist  unless  the  contrary  clearly  appears. 

5.  It  is  urged  that  the  act  is  unconstitutional  because  of 
certain  excise  provisions.     The  objection  is  that  it  continues 
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in  iorce  the  ordinances  of  an  annexed  town  or  clty^  prohibit- 
ing or  regulating  the  sale  of  intoxicating  liquors  within  the 
original  limits  of  such  town  or  city,  and  that  such  ordinances 
cannot  be  repealed  without  the  consent  of  the  voters  of  such 
annexed  territory.  This  objection  is  not  maintainable.  It 
has  never  been  questioned  in  this  state,  so  far  as  we  are  ad* 
vised,  that  the  municipal  authorities  of  incorporated  towns 
and  cities  may  be  invested  with  power  to  license,  regulate, 
prohibit,  or  suppress  the  traffic  in  intoxicating  liquors,  sub- 
ject to  the  general  laws  of  the  state.  The  controversy  has 
been  whether  the  local  municipal  government  might  nullify 
or  suspend  the  general  laws  of  the  state  relating  to  tippling- 
houses  within  the  limits  of  such  towns  or  cities:  See  Huff" 
tmUh  V.  People^  8  CoL  175;  64  Am.  Rep.  550;  also  Heinssen  v. 
StaU,  14  CoL  287. 

It  this  state  the  policy  of  our  legislation  has  been  to  invest 
local  municipal  governments  with  large  powers  in  respect  to 
the  traffic  in  intoxicating  liquors.  And  the  different  towns 
and  cities  have  resorted  to  high  license,  low  license,  local  op- 
tion, prohibition,  or  partial  prohibition,  as  the  popular  will 
has  been  manifested  through  the  local  municipal  officers;  and 
so  dramshops  have  been  permitted  in  one  part  of  a  city  or 
town  and  prohibited  in  another  part  For  example,  in  Den* 
▼er,  sometimes  by  the  charter,  sometimes  by  ordinance,  ^^* 
the  petition  or  consent  of  a  majority  of  the  property  owners 
within  restricted  limits  has  been  made  a  condition  to  the 
licensing  of  saloons;  and,  again,  the  sale  of  intoxicating 
liquors  has  been  forbidden  within  a  certain  distance  of  public 
schools  and  churches.  The  legality  of  such  conditions  and 
restrictions  has  never  been  judicially  denied,  so  far  as  we  are 
advised.  The  objections  to  the  excise  provisions  of  the  act 
in  question  do  not  render  the  act  unconstitutional;  nor  do 
they  present  any  insuperable  obstacle  to  annexation.  They 
need  not,  therefore,  be  further  reviewed  in  the  present  pro- 
ceeding: People  V.  Cregier^  138  111.  401. 

6.  It  is  objected  that  people  living  in  the  original  territorial 
limits  of  an  annexed  town  or  city  can  have  no  representation 
in  the  board  of  aldermen  of  the  city  to  which  such  town  or 
city  becomes  annexed.  This  objection  is  not  well  founded. 
Provision  is  made  for  such  representation,  though  a  case  may 
occur  in  which  such  representation  may  be  suspended  for  a 
brief  time.  Compare  section  18  of  the  act  under  connidera* 
tion  with  section  two  of  the  Denver  charter  of  1893:  Sess. 


218  Matob  of  Valvbbdb  v.  Shattuoc.  [CoL 

Laifs,  p.  135.  The  objection  cannot  be  considered  serioas; 
it  does  not  affect  the  constitutionality  of  the  act.  No  con- 
stitutional provision  has  been  cited  making  it  imperative  that 
there  shall  be  local  aldermanic  representation  in  towns  or 
cities  in  this  state.  The  cases  cited  by  counsel  for  plaintiff 
in  error  on  this  point  bear  little  analogy  to  the  present  case: 
Warren  v.  Mayor  eie,^  2  Gray,  84;  People  ▼.  Maynard^  15 
Mich.  463;  Lanning  v.  Carpenter,  20  N.  Y.  447. 

7.  It  is  contended  that  section  10  of  the  Annexation  Act 
violates  certain  constitutional  provisions  relating  to  taxation 
and  municipal  indebtedness.    The  section  reads  as  follows: 

**  Sec.  10.  Whenever  in  pursuance  of  this  act  any  town  or 
city  existing  under  general  laws  shall  be  annexed  to  any 
city  existing  under  a  special  charter  all  rights,  causes  of  ac- 
tion, records,  uncollected  revenueSi  and  other  property  of  the 
town  or  city  so  annexed  shall  accrue  to,  and  become  the  prop* 
erty  of,  the  city  so  enlarged;  and  all  valid  indebtedness  of 
any  ^^*  town  or  city  so  annexed,  and  of  the  city  existing 
under  a  special  charter,  shall  be  paid  by  general  taxation 
upon  all  the  taxable  property  within  the  city  existing  under  a 
special  charter,  including  the  territory  formerly  included  in 
the  town  or  city  so  annexed.  At  least  a  proportionate  share 
of  the  moneys  of  the  city  so  enlarged,  available  for  water 
service,  lights,  and  other  public  improvements,  shall  be  ex- 
pended each  year  within  the  territory  formerly  included 
within  the  town  or  city  so  annexed,  based  upon  the  assessed 
valuation  thereof;  and  the  water  and  light  service  of  any 
town  or  city  so  annexed  shall  not  be  curtailed  after  such 
annexation":  Sess.  Laws,  1893,  p.  455. 

Unless  the  foregoing  section  conflicts  with  some  express 
provision  of  the  constitution  there  can  be  no  doubt  of  its 
wisdom  and  propriety.  Speaking  upon  this  subject  Mr.  Jus- 
tice Dillon  says:  '*  It  is  usual,  however,  for  the  legislature,  on 
the  change  or  division  of  municipal  and  public  corporations, 
to  make  provision  concerning  existing  indebtedness;  and  its 
power  to  do  so,  unless  restrained  by  special  constitutional 
provision,  is  clear  and  ample":  1  Dillon  on  Municipal  Cor^ 
porations,  sec.  173. 

The  conBtitutioiial  provisions  which  section  10  of  the  An- 
nexation Act  IS  supposed  to  violate  will  be  briefly  noticed. 

Of  article  10,  section  7:  It  is  a  sufficient  answer  to  the  ob- 
jection based  on  this  section  to  remark  that  the  general 
assembly  has  not  by  section  10  of  the  Annexation  Act  under- 
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taken  to  **  impose  taxes  for  the  purposes  of  any  coantj,  city, 
town,  or  other  municipal  corporation/'  On  the  contrary,  it 
has  by  said  section  vested  in  the  corporate  authorities  of  the 
surviving  city  the  power  to  assess  and  collect  taxes  through- 
out its  entire  extent,  including  its  enlarged  boundaries,  for 
all  the  purposes  of  such  enlarged  corporation. 

Of  article  11,  section  1:  This  section  is  to  be  construed  as 
prohibiting  a  town  or  city  by  its  own  voluntary  corporate  act 
from  pledging  its  credit  to,  or  becoming  responsible  for,  any 
debt,  contract,  or  liability  in  aid  of  a  third  party.  Certainly, 
in  the  case  at  bar,  the  town  of  Valverde  is  not  called  upon 
^^'^  to  pledge  its  credit  to,  or  become  responsible  for,  any  pei^ 
son,  company,  or  corporation.  If  annexation  takes  place  the 
town  of  Valverde  ceases  to  exist  as  a  municipal  corporation. 
It  is  true  that  by  annexation  the  city  of  Denver  becomes 
responsible  for  the  municipal  indebtedness  of  Valverde,  if  any 
there  be  existing  when  annexation  takes  place;  but  by  an- 
nexation the  territory  of  Valverde  is  added  to  the  city  of 
Denver,  and  becomes,  ipso  faeio^  an  integral  part  of  its  new 
and  enlarged  boundaries,  and  so  the  indebtedness  for  which 
the  enlarged  city  becomes  responsible  is  its  own  indebtedness 
for  and  on  its  own  account,  and  is  no  longer  a  debt  or  obli- 
gation of  a  third  party.  It  may  be  observed  also  in  this  con- 
nection that  the  corporate  property  of  Valverde  in  case  of 
annexation  becomes  the  property  of  the  enlarged  city  the 
moment  annexation  takes  place. 

Of  article  11,  section  8:  It  is  contended  that  section  10  of 
the  Annexation  Act  contains  a  threefold  violation  of  this  sec- 
tion. The  argument  is  that  it  affects  or  may  affect  the  rights 
of  the  town  of  Valverde,  of  the  city  of  Denver,  and  of  the 
creditors  of  both  municipalities.  It  is  true  taxation  of  prop- 
firty  situate  in  the  territory  formerly  embraced  within  the 
corporate  limits  of  Valverde  or  of  the  city  of  Denver  may 
be  increased  or  decreased  by  annexation,  though  it  is  not 
made  to  appear  that  thcTe  will  be  any  change.  In  any 
event  section  S  does  not  contain  any  guaranty  that  there 
shall  be  no  increase  of  taxation  in  case  of  the  enlargement  of 
municipal  boundaries,  nor  has  our  attention  been  called  to 
any  other  constitutional  provision  to  that  effect. 

By  annexation  no  debt  is  contracted  by  loan,  either  by  the 
town  of  Valverde  or  by  the  city  of  Denver,  nor  is  any  debt 
contracted  at  all  by  the  town  of  Valverde  as  a  municipal  cor- 
poration, since  the  town,  as  such,  ceases  to  exist  as  soon  as 
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diBBolution  and  anDexation  take  place.  The  annexation  of 
VaWerde  may  increase,  or  it  may  deoreaee,  the  taxes  of 
those  owning  property  situate  within  the  original  limits  of 
Valverde  or  of  Denver;  it  may  or  may  not  subject  property 
within  such  limits  to  pre-existing  mnnicipal  indebtedness;  in 
any  ^^*  event  these  circumstances  constitute  no  legal  or  con* 
stitutional  objection  to  annexation.  Objections  to  as  well  as 
arguments  for  annexation^  based  upon  such  supposed  increase 
or  decrease  of  taxation,  rest  wholly  upon  grounds  of  expedi* 
ency,  and  do  not  affect  the  legal  or  constitutional  rights  of 
either  munioipalityi  or  of  the  residents  thereof!  Upon  this 
subject  Judge  Dillon  speaks  with  his  usual  clearness,  as 
follows: 

*' Not  only  may  the  legislature  originally  fix  the  limits  of 
the  corporation,  but  it  may,  unless  specially  restrained  by  the 
constitution,  subsequently  annex,  or  authorise  the  annexation 
of,  contiguous  or  other  territory,  and  this  without  the  consent, 
and  even  against  the  remonstrance,  of  the  majority  of  the  per* 
sons  residing  in  the  corporation  or  on  the  annexed  territory. 
And  it  is  no  constitutional  objection  to  the  exercise  of  this 
power  of  compulsory  annexation  that  the  property  thus  brought 
within  the  corporate  limits  will  be  subject  to  taxation  to  dis- 
charge a  pre-existing  municipal  indebtedness,  since  this  is  a 
matter  which,  in  the  absence  of  special  constitutional  restric- 
tion, belongs  wholly  to  the  legislature  to  determine":  1  Dillon 
on  Municipal  Corporations,  4th  ed.,  sec  186. 

The  rights  of  creditors  are  amply  protected  by  the  Annexa- 
tion Act  They  have  the  joint  resources  of  the  two  munici- 
palities as  security  for  the  municipal  indebtedness  of  each* 
They  have  a  responsible  municipal  government  upon  which 
every  kind  of  legal  process  may  be  had  for  the  collection  and 
enforcement  of  their  respective  claims.  In  case  of  anteced- 
ent indebtedness  contracted  by  loan  in  pursuance  of  an  or. 
dinance  of  any  town  or  city,  such  ordinance,  by  virtue  of  the 
constitution,  survives  all  changes  of  organisation,  government, 
or  boundaries,  which  may  befall  the  municipality,  until  such 
indebtedness  shall  have  been  fully  paid  and  discharged.  In 
case  such  town  or  city  be  dissolved  by  annexation  to  another 
the  municipal  officers  of  the  surviving  corporation  may  be 
compelled  by  mandamus  to  levy  and  collect  taxes  for  the  pay- 
ment of  such  indebtedness,  the  same  as  if  they  were  officers 
of  the  original  corporation;  and,  for  the  purpose  of  more  ^^* 
completely  protecting,  paying,  and  discharging  such  indebted* 
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116M,  each  oflSceni  maj,  if  neeeMary  to  the  Mcarity  of  eradii* 
on,  bo  required  to  levy,  eoUect,  and  keep  separate  the  taxei 
collected  from  the  property  situate  within  the  limite  of  the 
original  manicipalitiea  respectivelyi  any  law  of  the  state  to 
the  contrary  notwithstanding.  The  constitiition  of  the  United 
States  proYides  that  no  state  shall  pass  any  law  impairing 
the  obligation  of  contracts.  This  applies  to  the  constitntions 
of  the  several  states  as  well  as  to  statutes  enacted  by  state 
I^slatures.  The  constitution  of  this  state  contains  a  similar 
provision. 

It  is  true  section  8  of  article  10  of  our  constitution  provides 
that  **  all  taxes  shall  be  uniform  upon  the  same  class  of  sub? 
jects  within  the  territorial  limits  of  the  authcmty  levying  the 
tax/'  In  view  of  this  provision  it  is  urged  with  much  force  that 
the  Annexation  Act  cannot  be  upheld,  since  the  contingency 
may  occur  in  which  the  municipal  authorities  of  the  enlarged 
city  may  have  to  depart  from  the  uniformity  rule  in  levying 
taxes.  For  example,  original  Valverde  property  may  have  to 
be  subjected  to  a  certain  rate  of  taxation  to  meet  original 
Valverde  indebtedness,  while  original  Denver  property  may 
have  to  be  subjected  to  a  different  rate  of  taxation  to  meet 
original  Denver  indebtedness.  Remote  and  improbable  as 
auch  a  contingency  may  be,  nevertheless,  if  it  should  occur, 
all  state  laws,  constitutional  as  well  as  statutory,  would  have 
to  give  way  to  the  paramount  rule  that  no  state  law  can  be 
auffered  to  impair  the  obligation  of  contracts.  And  thus  the 
uniformity  rule  of  taxation  might  be  partially  suspended  in  or- 
der to  maintain  contract  obligations.  But  we  need  not  for  this 
reason  hold  section  10  of  the  Annexation  Act  void.  The  rule 
prescribed  in  that  section  may  be  followed,  unless  some  creditor, 
for  the  purpose  of  enforcing  the  payment  of  his  loan  contracted 
in  pursuance  of  an  irrepealable  ordinance,  should  invoke  the 
rule  specified  in  section  8  of  article  11  of  the  constitution.  In 
such  case  the  municipal  authorities  of  Denver  might  be  com. 
pelled  to  act  as  officers  of  the  original  town  of  Valverde,  or  of 
the  original  city  of  Denver  (as  such  *^  town  or  city  existed 
when  such  loan  was  contracted),  and  in  such  official  capacity 
might  be  required  to  levy  and  collect  taxes  from  such  original 
municipality,  and  apply  the  same  to  the  payment  of  such 
loan;  this  section  of  article  11  being  connected  with  the  obli- 
gation of  the  loan  would  be  held  superior  to  section  8  of  article 
10,  at  well  as  superior  to  the  annexation  statute.  Contract 
obligations  are  of  paramount  importance:  1  Dillon  on  Munic* 
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porattOM  which  •ziti  for  pnbUe  imrpoaai  aloiie,  lik«  coantM^  cMm,  mad 
lowBt»  provided,  howcvwi  that  property  owned  by  eneh  oorpomtioM  ehill 
be  eeeiired  for  the  nee  of  thoee  having  en  intereet  in  it^  or  for  wboee  bendil 
it  wee  eoqnired:  North  TarmotUh  r.  SMUmgt,  45  Me.  133;  71  Am.  Dee.  S¥L 
For  n  further  diecoieion  of  thie  qneetion  eee  the  extended  note  to  Jfoml 
JSfope  (kmderf  t.  BotUm^  85  Am.  St  Rep.  530. 

Towira.— How  fab  OonnnuTioift  nr  New  Tobx:  See  iiie  note  to  £or0> 
hrd  ▼.  7Vn0»  ^ifonrw^  02  Anu  Deo.  123. 

MoKiciPAL  OonromATioifi.— Pownt  to  Rbovijitb  Ligvon  Tbaiyic:  See 
the  notee  to  Wardr.  ifoyor,  36  Am.  Rep.  70S;  and  Bobiamm  t.  ifa«or,  34 
Am.  Dee.  029.  A  municipal  oorporation  may  prohibit  the  keeping  therein 
of  any  tippUng*bonee,  dramehop,  or  bar-room:  Mx  parie  Oampbelt,  74  Gel. 
90;  5  Am.  St.  Rep.  418.  A  mnnioipal  oorporation  may  enact  an  ordinance 
to  prohibit  the  eale  of  intoxicating  Hqncn  within  the  town  limite:  Towm 
OotmcU  T,  CoOoim,  80  &  a  03;  Paribmm  t.  SUUe,  14  lid.  184;  74  Abl 
Dec  52%  and  note;  Baikf  t.  8tate,  80  Neb.  855;  8iaU  t.  CImrk,  28  N.  H. 
176;  01  Am.  Dec  Oil,  and  note;  Ooddard  r.  Frtndad  ete,,  15  IlL  588;  60 
Am.  Dec  778;  and  note;  8lattT,  Ccmi  ^Commtm  Pitas,  30  N.  J.  L.  72;  13 
Am.  Rep.  42%  and  note}  C%  ^PeMi  t.  AmIhI  21  DL  404|  74  Am.  Dec 


Johnson  t;.  Galnak 

P*  OOLO&ASO^  lit.] 

XkORi— Pasol  ETXDnrai  to  BnABUgK.*-I7nder  the  etatnte  of  franda  tha 
exietence  of  a  direct  or  ezpreee  tmet  in  lande  cannot  be  eetabliahed  by 
parol;  bnt^  when  there  is  eome  written  cridence  of  the  exietenoe  of  a 
tmtt»  parol  CYidence  ie  admiesible  to  ehow  the  tmth  and  natore  of  the 
tranaaction. 

DuM  TO  A  B  "TRumB"— Pabol  SviDBiiaB  to  Ezplaik.— When  tiie 
word  "tmetee**  ie  ineerted  in  a  deed  to  land  after  the  name  of  the 
grantee,  and,  in  a  enbeeqnent  contract  rdaUng  to  the  oame  land,  he 
affixes  thie  word  ''truetee**  to  hie  eignatore  such  word  ie  not  merely 
dsaerlptio  penona.  It  indicatee  that  the  grantee  takee  the  title,  not  in 
hie  individoal  capacity,  bnt  in  tmet  for  another  not  diedosed,  and  parol 
cTidence  ie  admiMible  to  ehow  for  whoo^  and  for  what  pnrpoee^  he  wae 
conetitnted  a  tmatec 

AonoN  bj  John  Calnan  and  his  wife,  Johanna,  B.  B.  Hill» 
and  C.  H.  Leonard,  grantors  of  eertain  land,  against  W.  E. 
Johnson,  grantee,  to  obtain  a  reconveyance  thereof  on  the 
ground  of  a  breach  of  contract  and  trust  on  the  part  of  John- 
son to  convey  certain  portions  of  said  land  to  the  Aspen  and 
Western  Railway  Company.  The  following  exhibits  were 
made  evidence  in  the  case. 

XXHIBIT  A. 

Power  of  attorney  from  the  four  plaintiflh  above  named  to 
defendant  Wm.  E.  Johnson,  dated  January  6^  1887|  acknowl- 
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•dged  January  10, 1887,  empowering  said  Jobnson  to  inbdi- 
Tide  as  he  shall  see  fit,  into  lots,  blocks,  and  streets,  any  part 
or  all  of  a  certain  tract  of  land,  consisting  of  forty  acres,  situ* 
ated  in  Garfield  county,  and  to  file  plats  of  such  subdivisions 
so  as  to  constitute  the  same  the  authentic  plat  of  a  townsite; 
and  to  convey  any  and  all  lots  and  parcels  of  land  so  platted, 
accounting  to  the  donors  for  all  moneys  received  from  such 
sale  in  accordance  with  the  terms  of  a  certain  agreement 
contemporaneous  herewith,  providing  for  the  application  of 
said  money. 

SZHIBIT  B. 

The  agreement  between  the  same  parties,  dated  and  a<y 
knowledged  at  the  same  time,  recites  and  provides  as  follows: 

1.  That  (plaintiffs)  parties  of  the  first  part  have  bargained 
and  sold  to  said  William  B.  Johnson  (defendant)  the  prop* 
erty  described  in  Exhibit  A,  except  certain  reservations  there- 
inafter mentioned. 

2.  Recites  that  Johnson  has  agreed  to  resell  said  land,  and 
apply  the  proceeds  of  such  sale  to  the  use  of  first  parties  un- 
til the  sum  of  16,600  has  been  so  applied,  when  all  the  re- 
maining portion  unsold  is  to  become  the  property  of  said 
Johnson,  his  heirs  and  assigns  forever. 

Thereupon  the  agreement  witnesseth: 

1.  That  said  Johnson  agrees  (1)  to  plat  said  land  Into 
lots,  etc.,  and  sell  the  same  as  rapidly  as  possible,  but  for  not 
less  than  140  per  lot;  (2)  That  upon  the  first  of  each  month, 
after  demand,  he  will  divide  the  cash  proceeds  of  such  sale 
between  the  parties  of  the  first  part,  and  so  continue  to  divide 
the  receipts  from  such  sale  of  lots  from  month  to  month,  upon 
demand,  until  the  full  sum  of  16,600  has  been  paid  out  to  or 
for  the  use  of  the  parties  of  the  first  part  as  aforesaid; 
(3)  That  eight  lots  are  to  be  conveyed  by  Johnson  to  said 
first  parties,  as  follows:  Lots  six  and  seven,  block  A,  to  B. 
B.  Hill;  lots  five  and  six,  block  H,  to  C.  H.  Leonard;  lots 
eight  and  nine,  block  A,  and  one  and  two,  block  L,  to  John 
and  Johanna  Calnan,  said  lots  to  be  conveyed  to  saJd  parties 
severally,  as  aforesaid,  without  consideration  moving  to  sec- 
ond party  therefor,  said  eight  lots  being  reserved  by  first  par* 
ties  from  the  bargain  and  sale  to  second  party. 

2.  That  upon  the  full  payment  of  $6,600  by  Johnson,  as 
aforesaid,  then  all  that  portion  of  said  forty  acres  of  land  then 
remaining  unsold,  and  all  deferred  payments  for  lots  or  land 
sold,  and  all  securities  taken  in  consideration  of  lots  sold, 

AM.  Sb  Bbf..  Vou  XLL— 15 
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■hall  be  and  become  the  property  of  ttie  eeeond  partji  hia 
heira  and  aeaigna  foreyer. 

SZHIBTT  a 

^  This  deed,  made  thia  aixth  daj  of  January,  in  the  year  of 
onr  Lord  one  thouaand  eight  hundred  and  eighty-teven,  be- 
tween John  Calnan,  Johanna  Calnan,  Benjamin  B.  Hill,  and 
Charles  H.  Leonard,  all  of  the  oounty  of  Garfield  and  state 
of  Colorado,  of  the  first  part,  and  Wm.  E.  Johnson,  truatee,  of 
the  county  of  Garfield  and  state  of  Colorado,  of  the  second  part. 

**  Witnesseth^  That  the  said  parties  of  the  first  part,  for  and 
in  consideration  of  the  sum  of  one  dollar,  to  the  said  parties 
of  the  first  part  in  hand  paid  by  the  said  party  of  the  second 
part,  the  receipt  whereof  is  hereby  confessed  and  acknowl- 
edged, have  granted,  bargained,  sold,  and  conveyed,  and  by 
these  presents  do  grant,  bargain,  sell,  convey,  and  confirm 
unto  the  said  party  of  the  second  part,  his  heirs  and  assigns 
forever,  all  the  following  described  lot  or  parcel  of  land,  sit- 
uate, lying,  and  being  in  the  county  of  Garfield  and  state  of 
Colorado,  to  wit:  The  B.  i  of  the  N.  B.  i  of  the  N.  B.  i  of 
section  4  (plat  No.  1),  township  8  S.,  K.  88  W.  of  the  6th 
P.  M.,  being  twenty  acres  of  land." 

Judgment  for  plaintiffs.    Defendant  appealed.. 

W.  P.  JSiZIAouM,  for  the  appellant. 

M.  J.  Bartley  and  E,  T.  TayUyr^  for  the  appellees. 

^^^  Elliott,  J.  Two  questions  are  presented  by  the  assign- 
ments of  error:  Does  the  complaint  state  facts  sufficient  to 
entitle  plaintiff  to  a  reconveyance  of  the  land  as  prayed  for? 
Are  the  findings  and  decree  sustained  by  competent  and  suffi- 
cient evidence? 

Both  questions  must  be  answered  in  the  affirmative,  unless 
the  statute  of  fraud  and  perjuries  compels  a  different  answer. 
Section  6  of  the  statute  reads  as  follows: 

**  S£C.  6.  No  estate  or  interest  in  lands,  other  than  leases  for 
a  term  not  exceeding  one  year,  nor  any  trust  or  power  over 
or  concerning  lands,  or  in  any  manner  relating  thereto,  shall 
hereafter  be  created,  granted,  assigned,  surrendered,  or  de- 
clared, unless  by' act  or  operation  of  law,  or  by  deed  or  con- 
veyance in  writing,  subscribed  by  the  party  creating,  granting, 
assigning,  surrendering,  or  declaring  the  same,  or  by  his  law- 
ful agent,  thereunto  authorized  by  writing":  Gen.  Stats.,  sec. 
1616;  Mills'  Ann.  Stats.,  sec.  2019. 


Sept  1893.]  JoHNSOir  «•  Cauiak.  S27 

Uader  the  foregoing  statu te  it  hM  been  beld  that  theexietp 
•nee  of  a  direet  or  express  trust  in  lands  cannot  be  estab- 
lished ^^^  hj  parol  evidence:  Van  Troiha  ▼•  Bamberger^  15 
Col.  1.  But  where  there  is  some  written  cTidenoe  showing 
the  existence  of  a  trast  the  door  is  thereby  opened  to  the 
admission  of  parol  evidence  to  show  the  truth  of  the  transac- 
tion: Hill  on  Trustees,  61, 62;  2  Sugden  on  Vendors,  14tb  ed., 
437;  Browne  on  Statute  of  Frauds,  8d  ed.,  sec.  Ill;  1  Perry 
on  Trusts,  sec.  78,  et  seq.;  Bohm  v.  Bohm^  9  Col.  106. 

By  their  special  warranty  deed  of  January  6, 1887,  plaintiff 
conveyed  the  twenty-acre  tract  of  land  to  defendant  naming 
him  **  trustee"  in  the  deed«  Plaintifb  also  produced  further 
written  evidence  of  the  trusty  as  follows: 

'*  Flobxnci,  8,  28, 1888. 
''Received  of  Chas.  B.  Toll,  Esq.,  one  thousand  dollars, 
check  Na  2489,  part  payment  on  block  B,  Carbondale,  Colo. 

**  Wm.  E.  Johnson,  Trustee." 

On  the  offer  of  this  receipt  in  evidence  '*  it  was  conceded 
by  defendant  that  he  made  a  contract  to  sell  a  portion  of  the 
twenty-acre  tract  to  Mr.  Toll,  and  that  said  receipt  was  given 
on  account  thereof.  It  was  further  admitted  that  neither 
Mr.  Toll  nor  the  said  contract  had  any  connection  with  the 
Aspen  and  Western  Railway  Company."  It  was  also  "  con* 
ceded  by  defendant  that  nothing  has  been  done  toward  com- 
plying with  the  conditions  of  the  alleged  trust  herein  set  up 
by  the  plaintiff." 

In  the  case  of  Von  Trotha  v.  Bamberger^  15  Col.  1,  there  was 
no  written  evidence  to  indicate  that  Bamberger  held  the  title 
to  the  land  in  trust;  nor  was  there  any  written  evidence  to  show 
that  Von  Trotha  ever  had  any  valuable  interest  in  the  land, 
«»xcept  by  virtue  of  the  verbal  agreement  under  which  she 
claimed.  In  the  present  case,  it  is  conceded  that  plaintiffs 
were  the  owners  in  fee  of  the  premises  in  controversy;  they 
conveyed  the  same  to  defendant,  naming  him  **  trustee"; 
the  conveyance  was  for  the  nominal  sum  of  one  dollar  ex« 
pressed  in  the  deed;  and  no  other  consideration  was  given  or 
received,  unless  the  contract  for  the  sale  of  the  forty  acres  be 
regarded  as  a  consideration  for  the  conveyance  of  the  twenty 
^^^  acres  also,  on  the  theory  that  the  contract  of  January  5th 
and  the  deed  of  January  6th  constituted  but  one  transaction. 
The  contract  and  the  deed  do  not  refer  to  each  other;  each 
inatrument  is  complete  in  itself;  hence,  j^rima/actV,  the  ex- 
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ecution  of  eaoh  inttrument  miut  be  regarded  as  a  separate 
transaction. 

The  word  '^  trastoe"  inserted  after  the  name  of  the  grantee 
in  the  deed  executed  bj  plaintiffs,  and  also  affixed  by  defend* 
ant  to  his  signature  to  the  receipt,  would  seem  to  indicate 
something  more  than  a  mere  dsMcriptio  penonm;  as  a  descrip- 
tion of  the  person,  the  word  thus  used  is  too  general  to  amount 
to  any  thing;  as  a  description  it  does  not  identify  any  one. 
In  our  opinion,  the  word  ^Urustee,"  under  the  circurostences, 
indicates  the  intention  of  the  parties  that  the  grantee  was  to 
teke  the  title,  not  in  his  individual  capacity,  but  in  trust  for 
another,  though  the  name  of  his  eegtui  que  irtut  is  not  dis- 
closed by  the  deed.  In  iZailroad  Co.  ▼•  Durante  95  U.  8.  576- 
679,  where  a  certein  person  was  designated  as  "  trustee"  in 
certein  deeds  *'  without  setting  forth  for  whom  or  for  what 
purpose,"  it  was  held  that  **  parol  evidence  was  admissible  to 
show  these  things."  The  authorities  upon  this  point  are  not 
altogether  clear  or  uniform;  but  we  are  of  opinion  that  the 
Durant  case  announces  a  proper  rule  for  the  determination 
of  the  present  controversy:  Shaw  v.  Spencer^  100  Mass.  893; 
97  Am.  Dec.  107;  1  Am.  Rep.  115;  Brown  v.  Cofnb$^  29  N.  J.  L. 
86;  Selden*$  Appeal,  81  Conn.  548;  2  Pomeroy's  Equity  Juris- 
prudence, sees.  1009, 1010. 

In  behalf  of  appellant  it  is  contended  that,  in  the  absence 
of  fraud,  accident,  or  misteke,  the  recital  in  a  deed  of  a  valu* 
able  consideration  and  acknowledgment  of  ite  receipt  cannot 
be  contradicted  by  parol  evidence  for  the  purpose  of  destroy- 
ing  the  operative  words  of  the  conveyance.  Such  is  undoubt- 
edly the  rule  as  between  the  parties  to  the  instrument:  2 
Devlrn  on  Deeds,  sec  834;  Colee  v.  Sovhby,  21  Cal.  51.  But 
in  this  case  plaintiflEs  do  not  undertake  to  prove  that  their 
deed  did  not  operate  as  a  valid  conveyance.  They  allege 
as  tlieir  evidence  clearly  tends  to  prove,  that  they  conveyed, 
^^^  and  intended  to  convey,  the  premises  to  defendant  as 
trustee,  so  that  he  might  convey  the  premises,  or  such  part 
thereof  as  might  be  necessary,  to  the  railway  company,  pro- 
vided the  railway  company  should  comply  with  certain  con« 
ditions  on  its  part  to  be  performed,  and  that  in  default  of 
Buch  compliance  the  premises  should  be  reconveyed  to  plain- 
tiffs. The  parol  evidence  produced  by  plaintiffs  did  not  con- 
tradict nor  tend  to  destroy  the  effect  of  the  deed  as  a  valid 
operative  conveyance  of  the  title  for  the  purposes  and  uses 
thus  intended.    In  this  view,  it  is  entirely  imuiaterial  that 
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defendant  Jobnson,  bj  himself  or  by  hie  attorneji  aetually 
paid  to  plaintiffs,  or  either  of  them,  the  one  dollar  oonBidera- 
tion  expressed  in  the  deed. 

As  to  the  snfficienoy  of  the  evidence  little  need  be  said. 
The  cause  was  tried,  as  it  was  triable,  before  the  court  witboui 
a  jury.  It  was  tried  in  open  court  on  oral  testimony,  and 
upon  certain  instruments  in  writing  admitted  to  be  genuine. 
There  was  no  material  Tarianoe  between  the  pleadings  and 
the  evidence  produced  on  the  part  of  plaintiffs.  The  evi* 
dence  tended  to  prove  all  the  substantial  averments  of  the 
complaint. 

Defendant's  version  of  the  oral  agreement  was  to  the  effect 
that  his  title  to  the  twenty  acres  was  to  be  absolute,  oncondi* 
tional,  and  indefeasible;  that  the  land  was  so  conveyed  to 
him  that  he  might  locate  the  terminal  improvements  of  the 
railway  thereon,  and  so  enhance  the  value  of  lots  in  the  forty- 
acre  tract  which  he  had  just  acquired  by  his  contract  with 
plaintiffs;  and  that  plaintiffs  had  no  other  object  or  interest 
in  the  transaction  than  to  get  the  six  thousand  five  hundred 
dollars  secured  to  them  bv  the  terms  of  such  contract.  If 
such  was,  in  fact,  the  real  transaction  plaintiffs  would  have 
had  no  reason  for  insisting  upon  the  insertion  of  the  word 
''trustee*'  in  the  deed  after  defendant's  name,  nor  is  it  rea- 
sonable that  defendant  would  have  accepted  the  deed  in  that 
form.  He  admits  that  he  knew  he  was  designated  as  trustee 
in  the  deed  when  he  accepted  it.  Plaintiffs'  account  of  the 
transaction  is  more  reasonable  from  the  fact  that  they  had 
reserved  ^^*  certain  lots  to  themselves  oat  of  the  forty-acre 
tract,  and  were  interested  in  its  prospective  value;  besides^ 
they  were  residents  of  Carbondale,  and  were  interested  gener- 
ally in  the  growth  and  prosperity  of  the  town.  But  we  need 
not  further  discuss  the  testimony  or  circumstances  of  the 
case.  The  parol  evidence  offered  was  competent  under  the 
issues,  and  clearly  tended  to  support  the  claim  made  by 
plaintiffs.  Its  weight,  as  well  as  the  credibility  of  the  wit- 
nesses, was  for  the  determination  of  the  trial  court.  The 
findings  and  decree  of  the  district  court,  requiring  a  recon* 
veyance  of  the  twenty-acre  tract  of  land  to  plaintiffs,  will  be 
affirmed. 


Txom — EzPRSSS — EsTikBLiSHiiKNT  BT  PAROL. — A  trnst  in  land  cannot  be 
raised  by  parol:  Jachton  ▼.  JUiUer,  S  Wend.  228;  21  Am.  Dec.  316.  An  ex- 
press trnst  in  laud  can  be  created  or  declared  by  writing  only:  RatUff  v. 
BIUm^  2  Iowa,  69;  63  Am.  Dec.  471,  and  note;  hioii^  ¥.  /0e?«»  7  Ind.  308;  63 
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Aou  DcoL  490,  and  note;  Barr  t.  O'DomifA  70  Gal.  400;  0  Am.  81  Bepb 
248,  and  note;  bnt  under  the  TezM  ■tatutt  of  frauds  a  tmst  in  land  may  1m 
created  bj  parol:  Jamu  t.  Pulerod^  6  Tex.  612;  60  Am.  Deo.  743L  A  writ- 
ing ia  not  esaential  to  the  ereation  of  a  tnut;  bnt  tho  statute  of  fraads  re- 
quires that  its  terms  be  dearly  manifested  and  proved  in  writtaf  under  the 
baud  of  the  party  to  be  eharged:  SUtrt  t.  8ietr€t  0  Johns.  Oh.  1;  0  Aju. 
Dec.  260.  See.  also^  the  extended  note  to  Jadtmm  w.  OUwOamd,  00  Am.  Deo. 
272. 

"Tftomt "— SioHifioAHai  ov  Wobd  Aina  SravAToma.— WImvo  a 
son  sigas  a  oontraot  afllxing  to  his  uamo  tho  wof4  *'ageul^*  "trustee^' 
the  liksy  he  is  prima/mek  individusUy  Itable.  In  order  to  show  that  he 
tracted  in  a  representative  eapaeity«  he  must  prove  the  oxiiiteDoe  d  tha* 
eapaoity:  Pdermn  v.  Homum^  44  Minn.  100;  SO  Am.  St.  Bep.  00^  and  note. 
The  addition  of  the  word  '*  trustee*  to  tho  name  of  a  person  is  notioo  of  a 
trust;  and  sails  for  inquiry  and  examinatiaai  Jfmdwf  v.  Wkim^  72  Md.  900; 
20  Am.  Bt.  Bep.  407,  and  note.  Sos^  abi^  ii^  t.  JfsrA  JM  Am.  Aod^ 
140  Mass.  410a  4  Am.  8k  Rep.  SOL 
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(U  OOlMUBOb  111.1 
IConOIFAft    OOBIOBAnOlll    QAM    KTBtOM    OVLT   SOOK   Fo^ 

granted  by  their  ehartets  or  by  general  law,  either  expressly  or  by  ni 
sary  or  reasonable  implioation,  or  sudh  as  ars  ineidental  to  tho  powers 
expressly  granted,  or  sneh  ss  ars  sssontial  to  tho  objeots  and  purpoues 
of  the  oorporation.  They  oannot^  under  a  genersl  grant  of  authority, 
adopt  ordinanoss  repugnant  to  tho  polioy  of  tho  stats  ss  doolarod  in  its 
legislation. 

lIVKiciPAL  CoitroBATioir8.^MiTitioiFi&  OuDiHAircn  expressly  authoriaed 
by  •pecifle  and  defiaite  legislative  authority  are  upheld,  unlemin  ooniliot 
with  the  oonstitation.  Ordinanoss  whioh  nmnioipalitios  assume  to  pam 
by  virtue  of  their  ineidental  powers^  or  under  a  general  grant  ol  authority, 
must  bs  declared  invalid,  unlem  they  are  reasonabli^  fatr»  and  impartial 
and  not  arbitrary  or  oppressive. 

lIomciPAL  CoRroiuTioM8.»A  ORAirr  of  Powm  to  a  munieipality  to  rsga* 
late  lawful  ooonpations  and  bnsinsss  plaoee  is  not  an  sipisss  grant  ol 
power  to  loeate  or  prescribe  the  limits  of  oarryiagon  lawful  oooupationa 
upon  private  premises.  Nor  does  a  grant  of  power  to  regulate  and  pr»i 
vent  the  carrying  bn  of  business  dangerous  or  detrimental  to  publio 
health,  and  to  declare,  prevent^  or  abate  auisaaooi^  vest  tn  tho  oity 
oonncil  authority  to  prohibit  at  their  discretion  well  ooostruoted,  regu- 
lated, and  conducted  ooonpations,  suoh  as  livury-staUos;  nor  doss  a 
general  welfare  clause  in  a  grant  of  power  oonfer  full  and  speeifio  poi 
upon  the  city  council  for  such  purpose. 

NciSAK0S8.^Liv£aT-8TABiin  in  mutttoipalities  ars  not  per  ss  nuisan< 
They  may  become  suoh  if  not  constmeted  and  ussd  in  a  proper 

MvitioiPAL  CoBPomATXONS^UKRBABOirAJSUi  ORDiMAKai. — Au  ordittaaoo 
prohibiting  the  location  of  a  livery-stable  in  any  dtv  block  ia  wb>a^ 
a  school'building  is  situated,  or  in  any  blodk  opposits  to  a  Mock  » 
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« 

iMdk  ft  t0iioo1-!miIdiBg  is  filiated  wiilurat  ngard  to  tii«  ■mnatr  Im 
wUth  raeh  ttebl*  k  mutrnetod,  k«pl»  cr  immI,  mod  wltlioai  ipaoilyiftg 
the  dlstenoe  froni  a  adiool-bnUdiiif  within  whiok  a  livry  atftbto  aiay  b« 
ooodnotad,  it  unraaaonabU  and  Toid,  and  oannot  ba  eonaidarad  aa  valid 
nndar  a  general  or  iaeidautal  grant  of  powar  to  tha  mnnieipality  aaanm- 
log  to  onaet  it. 
MomaipaL  Odbvosatiokil — PBosnmTB  QamirAVOH  not  ariariMlt  bat 
bigfaly  panal  in  thair  nataM^  aro  iaTalld,  vnlaaa  froa  f roM  Itgal  aad  aa«- 
atitntional  objaetion,  and  oannot  ba  pannittad  to  prajndioo  tha  Hgbti 
and  pririlegaa  of  tho  ettiaaB  in  raapaat.to  tho  naa  and  anJeyaaBt  U  bit 
pnvata  piopattj* 

C.  M.  CampbeO,  for  tiie  appellant 

/.  F.  Shafnih^  A.  B.  8§anum^  and  B.  W.  WUtf^  for  the 
appellee. 

^*  Eluott,  J.  The  anigntnente  of  error  challenge  the 
Talidity  of  the  ordinance  nnder  which  defendant  was  conyicted. 

Among  other  things  the  ordinance  profidee  that  no  livery- 
stable,  or  stable  for  the  boarding  of  horses,  shall  be  erected, 
established,  or  carried  on  in  any  block  in  this  city  (unless 
the  same  shall  be  in  operation  at  the  date  of  the  passage  of 
the  ordinance),  without  a  permit  from  the  city  council;  and 
that  no  permit  shall  be  issued  for  any  livery-stable  in  any 
block  in  which  a  school-building  is  situated,  or  in  any  block 
opposite  to  a  block  in  which  a  scbool*building  is  situated. 

It  is  conceded  that  defendant  occupied,  conducted,  and  was 
engaged  in  running  a  liyery-stable  for  the  boarding  of  horses 
within  the  limits  prohibited  by  the  ordinance  at  the  time  of 
and  pri<Mr  to  the  commencement  of  this  action;  and  that  the 
stable  was  erected  and  put  in  operation  after  the  adoption  of 
the  ordinance,  February  18,  1888. 

1.  In  the  case  of  City  of  Durango  y.  Beimberg^  16  Col.  827, 
this  court  declared  the  law  as  follows  in  respect  to  the  powers 
of  municipal  corporations:  ''A  municipal  corporation  can 
exercise  only  such  powers  as  are  granted  to  it  by  its  charter 
or  by  the  general  law  of  the  state,  either  in  express  words  or 
by  necessary  or  reasonable  implication,  or  such  as  are  inci- 
dental to  the  powers  expressly  granted,  or  such  as  are  essen- 
tial to  the  objects  and  purposes  of  the  corporation,  A 
municipal  corporation,  under  a  general  grant  of  authority, 
cannot  adopt  ordinances  which  ^^  infringe  the  spirit  or  are 
repugnant  to  the  policy  of  the  state  as  declared  in  its  legis- 
Ution/' 

2.  In  determining  whether  a  municipal  ordinance  is  valid 
the  following  distinction  is  to  be  observed:  An  ordinance 
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expressly  authorised  by  specifle  and  definite  lei^slatiTa 
thority  will  be  npheld/nnless  it  conflicts  with  the  constitutiofi 
of  the  state  or  nation,  while  an  ordinance  which  the  munici- 
pality assumes  to  pass  by  virtue  of  its  incidental  powers,  or 
under  a  general  grant  of  authority,  will  be  declared  invalidt 
unless  it  be  reasonable,  fair,  and  impartial,  and  noi  arbitraiy 
or  oppressive:  1  Dillon  on  Municipal  Corporations,  4th  ed^ 
sees.  819-322;  also  sec.  327,  et  seq.;  Tugman  r.  City  qf  Chi- 
cago, 78  ni.  405;  May  v.  People,  1  Col.  App.  157. 

The  following  provisions  of  the  charter  of  the  city  of  Den- 
ver were  in  force  at  the  time  of  the  adoption  of  the  ordinanoa 
in  question,  and  they  are  now  relied  on  to  sustain  its  validity: 

'*  SxG.  20.    The  city  council  shall  have  power  by  ordinance: 

*'  Eleventh.  Exclusively  to  license,  regulate,  and  tax  any 
or  all  lawful  occupations,  business  places,  amusements,  places 
of  amusement,  and  may  fix  the  rate  of  charges  for  the  car- 
riage of  persons  and  property  within  the  city,  by  licensed 
hackmen,  omnibus-men,  carriage-men,  draymen,  and  express- 
men. 

*^  Fifty-eighth.  To  regulate  or  prevent  the  carrying  on  of 
any  business  which  may  be  dangerous  or  detrimental  to  pub* 
lie  health,  or  the  manufactu)^  or  vending  of  articles  obnox. 
ious  to  the  health  of  the  inhabitants;  and  to  declare,  prevent, 
or  abute  nuisances  on  public  or  private  property  and  the 
cause  thereof":  See  Sees.  Laws  1885,  pp.  81,  82,  87. 

The  following  provision  of  the  charter  was  passed  after  the 
adoption  of  the  ordinance  in  question:  ''The  city  council 
shall  have  the  power  to  make  all  ordinances  which  shall  be 
necessary  and  proper  for  carrying  into  execution  the  powers 
specified  in  this  act,  and  to  make  all  ordinances  which  it 
may  deem  necessary  or  requisite  for  the  good  order,  health, 
good  government,  and  general  welfare  of  the  city":  See  Sees, 
Laws  1889,  p.  129,  amendment  to  sec.  21  of  the  charter  of 
1885. 

By  virtue  of  the  foregoing  provisions  it  is  contended  that 
^^^  the  city  council  were  authorized  to  control  absolutely  the 
location  and  carrying  on  of  livery -stables  within  the  limits  of 
the  city;  that,  by  virtue  of  the  power  to  regulate  and  prevent, 
they  might  prescribe  the  limits  for  such  stables,  at  their  dis- 
cretion, and  prohibit  their  being  conducted  elsewhere;  and 
that  they  might  declare  and  abate  livery-stables  as  nuiffanoesy 
if  carried  on  within  such  interdicted  limits,  or  visit  upon  the 
proprietors  such  penalties  as  would  compel  them  to  yield 


Sept.  1893.]      Philups  v.  Citt  of  DmvBB. 

obedience  to  anj  ordinance  the  council  might  deem  proper  to 
enact  upon  such  subject. 

In  our  opinion  the  charter  proTisionf  above  quoted  will 
not  bear  the  construction  contended  for.    The  power  con- 
ferred is  not  suflBcientlj  specific  or  definite  to  warrant  such 
nnreetrained  municipal  legislation  affecting  private  property. 
The  grant  of  power  to  regulate  lawful  occupations  and  busi- 
neas  places  is  certainly  not  an  express  grant  of  power  to  locate 
or  prescribe  the  limits  of  carrying  on  lawful  occupations  upon 
private  premises.    The  grant  of  power  to  regulate  and  pre- 
vent the  carrying  on  of  business  dangerous  or  detrimental  to 
public  health,  and  to  declare,  prevent^  or  abate  nuisances,  is 
not  to  be  construed  as  vesting  the  city  council  with  author- 
ity to  prohibit,  at  their  discretion,  the  existence  of  well-con- 
structed, well-regulated,  and  well«conducted  livery-stables; 
neither  does  the  **  general  welfare"  clause,  adopted  after  the 
passage  of  the  ordinance  in  question,  confer  full  and  specific 
power  upon  the  city  council  for  that  purpose.    The  ordinance 
in  question  must,  therefore,  be  subjected  to  the  test  of  reason* 
ableness;  and  the  particular  provision  under  consideratiou 
cannot  stand,  in  any  event,  unless  its  adoption  was  a  reason- 
able exercise  of  the  incidental  or  general  grants  of  power 
contained  in  the  charter.    Whether  the  city   government 
can  be  vested  with  such  authority  as  is  contended  for  need 
not  now  be  considered:  EffereU  v.  City  of  Council  Bluffk^  46 
Iowa,  68. 

3.  A  livery-stable  in  a  town  or  city  is  not  per  t$  a  nui* 
sance,  though  it  may  become  a  nuisance  if  not  constructed, 
kept,  and  used  in  a  proper  manner:  Flint  v.  RuuM^  6  DilL 
151;  Kirkman  v.  JSandy,  11  Humph.  406;  64  Am.  Dec.  46. 
^^*  The  ordinance  in  question  is  not  directed  against  livery* 
stables  improperly  kept  or  used,  but  against  all  livery-stables 
within  the  prescribed  limits.  There  is  nothing  to  indicate 
that  there  was  any  thing  improper  in  the  construction,  keep* 
ing,  or  use  of  defendant's  stable.  The  sole  contention  on  the 
part  of  the  city,  therefore,  is  confined  to  the  single  fact  that 
defendant  had  located  and  conducted  bis  stable  within  the 
limits  prohibited  by  the  ordinance — that  is,  in  a  block  oppo- 
site to  a  block  in  which  a  school-building  was  situated.  The 
ordinance,  however,  does  not  undertake  to  declare  that  a 
livery-stable  conducted  within  the  interdicted  limits  shall  be 
deemed  a  nuisance  per  se;  nor  do  we  intimate  that  such  an 
ordinance  would  have  been  valid  if  passed:  City  of  Denver  v. 
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Mullen,  7  Col.  845;  StaU  y.  MoU,  61  Hd.  297;  48  Am.  Bepw 
105. 

4.  It  is  trae  there  was  testimony  showing  that  defendant 
occupied  and  carried  on  a  liverj-stable  within  five  hnndred 
feet  of  a  school-bnilding,  and,  also,  that  said  liverj-stable  was 
in  a  block  opposite  to  a  block  in  which  a  sohool-bnilding  was 
sitaated.  Bnt  the  ordinance  does  not  provide  that  livery* 
stables  shall  not  be  located  or  conducted  within  five  hundred 
feet  of  any  school-bailding,  nor  is  any  other  distance  pre- 
scribed. The  five  hundred  feet  limit  applies  only  to  candle 
factories,  rendering  establishmentSi  and  soap  factories.  In 
respect  to  livery-stables,  the  language  is,  "that  no  permit 
shall  be  issued  •  •  •  •  for  any  livery-stable  in  any  block  in 
which  a  school-building  is  situated,  or  in  any  block  which  is 
opposite  to  a  block  in  which  a  sehool-building  is  situated.** 

The  record  in  this  cause  does  not  show  the  sixe  or  dimen- 
sions of  blocks  in  the  city  of  Denver,  nor  does  it  show  that 
the  blocks  are  of  uniform  dimensions.  There  is,  therefore, 
no  definite  distance  from  school-buildings  within  which  the 
construction  and  carrying  on  of  livery-stables  are  prohibited 
by  the  ordinance. 

For  illustration:  Suppose  the  city  is  laid  out  into  blocks 
of  uniform  dimensions  intersected  by  streets  and  alleys  at 
right  angles.  In  such  case,  if  a  school-building  were  located 
on  an  interior  block,  livery-stables  would,  by  the  ordinance, 
10*  be  excluded  from  five  blocks;  and  if  the  blocks  were 
four  hundred  feet  in  length  by  two  hundred  and  sixty-six  feet 
in  width,  and  the  streets  eighty  feet  wide,  a  school-building 
might  be  so  situated  as  to  exclude  the  location  of  a  livery 
stable  nearly  a  thousand  feet  distant  from  it — ^that  is,  the 
diagonal  length  of  two  blocks  and  the  width  of  the  interven- 
ing street.  On  the  other  hand,  a  stable  might  be  located  only 
a  little  more  than  one  hundred  feet  from  a  school-building — 
that  is,  on  the  corner  diagonally  across  from  it,  and  yet  not 
be  in  the  same  block,  nor  in  any  block  directly  opposite 
thereto;  more  than  this,  the  stable  located  at  the  greater  dis- 
tance would  face  from,  and  be  out  of  sight  of,  the  school* 
building,  while  the  nearer  stable  would  be  in  full  view  of  it; 
and  yet  the  location  of  the  farther  stable  would  be  contrary 
to  the  ordinance,  while  the  nearer  stable  would  not  be.  If  it 
be  considered  that  the  ordinance  applies  to  blocks  diagonally 
opposite  to  a  school-building  its  operation  is,  in  some  respects, 
still  more  objectionable;    for,  in  such  case,  livery-stablec 
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would  be  ezclnded  from  nine  blocks  for  everj  school-bonding 
eitoated  in  the  interior  of  the  city. 

Even  the  foregoing  illoetration  does  not  fuUj  show  the 
nnreasonabieneBe  of  the  ordinance  in  qnestion.  There  is 
nothing  in  the  record  to  show  that  the  blocks  of  the  city  are 
of  nniform  siae;  some  may  be  larger  than  aboTe  suppoaed, 
and  some  may  be  twice  or  three  times  as  large;  as  in  case 
where  the  usual  intersecting  street  or  streets  haTC  not  been 
cut  through.  An  ordinance  so  uncertain,  so  indefinite,  so 
unsuitable  and  unsatisfactory  to  accomplish  the  desired  ob* 
ject|  cannot  be  regarded  as  reasonable;  and  so  cannot  be 
upheld  under  the  authority  supposed  to  be  granted  by  the 
city  charter. 

Ordinances  of  the  kind  in  question,  though  not  strictly 
criminal^  are  highly  penal,  and  cannot,  unless  firee  from  legal 
and  constitutional  objection,  be  permitted  to  prejudioe  the 
rights  and  priyileges  of  the  citiien  in  rsspeet  to  the  use  and 
enjoyment  of  his  private  property. 

The  judgment  of  the  county  court  is  retersed  and  the  cause 
remanded.  

MuvioiPAi.  OosroBAnoiis— Powaas  or.— A  amnioipftl  eorporalleB  bun 
oal J  aiieh  pow«n  m  h^w  bMn  «spffMil j  ddtgatoi  to  il  sai  ikttt  Sfffegsi* 
ate  iaeidontit  WUmm  t.  Be^tn,  S  WmIl  SSSt  U  Am.  St.  B«|^  S68,  and 
noU;  8<mtk  OmktgkmUc  4yi.  Oa  ▼.  Smy*  SS  Ky.  4i|  40  Amu  &L  Etp.  lOl, 
and  note;  CcyU  t.  MelnHre^  7  Hontt.  44;  40  Am.  81  Bop.  100,  and  aote. 
Sooi  aloo^  tiio  nolo  to  Siaie  r.  BfAttriBom,  40  km.  81  Re|k  S7ft. 

HinsAifaB.— A  LiTXRT-aTABLB  ni  a  Crrr  haa  boon  liold  not  to  bo  a 
Bttiflanoe:  8Unm  t.  OHmgtr^  60  Ioira»  671;  SS  Am.  Bop.  1S8,  aad  aota.  A 
privato  otablo  in  a  oitj  io  not  mmmii  ily  a  aaiiaoo;  itoooiaiiflli  v.  JToiftriiii, 
68Ga.66S;46Am.Bop.806.  AotabU  ia  not  a aeiMDOO  pgr of;  AoivrT. 
LomU,  86  Ind.  240;  44  Am.  Bop.  10;  Kkkmm  t.  Anm^,  II  Hamph.  406; 
64  Am.  Boo.  45;  iSfc  Jcmm  Okmnk t>  Attkigitn,  U  Ala.  646;  76  Am.  Doo. 


MumoiPAL  OospoBATioiis.— BssoiiATmr  ev  Bmiiiswt  Boo  {%  qfRieh- 
momi  ▼.  Dwiley,  1» Ind.  112;  SS  Am.  81  Bop.  ISO,  aad  nolo;  SiMtT.  Tet* 
Mt,  110  N.  G.  600;  2S  Am.  81  Bop.  716^  aodoeto;  ^WaCbmidf  t.  Pn$$ley, 
83  8.  C.  66;  26  Am.  81  Bopb  660,  and  noto|  also  tbo  oeto  to  Jb  poHi  Ayrrf, 
6  Am.  81  Bop.  SSL 


286  Tbimblb  «»  Paopu.  [CoL 


Tbimblb  t;.  Paoplb, 

JirmiiMOimw  of  SupRnn  OouKT.»Wh«iev«r  %  coogHtafUmul  qnmHam  im 
DMMwrily  to  bo  doUrminod  «a  appool  or  wiil  of  onor  ooa  bo  tekoo 
from  tho  final  jndgmmit  of  tho  triol  ooort  to  tho  sapionio  oonrt,  but  tbo 
oonstitatioDol  qoettioQ  ioToked  to  givo  tho  lottor  ooort  joriidiotioB 
most  b«  foirly  debatoblo»  and  not  basad  on  mora  aaaortioQ. 

Or  SuPBBMi  Ck>UB.T  JoRiBDiCTioir. — ^WkonaTar  tbo  oonatmotion  of  a  oob> 
atitatiooal  qaaation,  ataU  or  national,  ia  properlj  bofora  tho  snprema 
ooort,  and  naoeaaarj  to  the  datarmination  of  tbo  oaa«^  that  ooort  haa 
antira  jnriadiotion,  not  oolj  of  snob  qnaation  bnt  of  all  othor  mattara 
naoeaaary  to  a  complata  detarmination  of  tha  oontroToray. 

FoBuo  OmcBBs— Cebatior  of  Offiob  ahd  Rbmotal  Tbbbffbom.— When 
an  offioa  ia  oraatad  byatatnta  and  tha  mannar  of  filling  it  and  tha  moda 
of  ramoral  aro  alao  proTidad  by  atatnto,  tha  qneation  of  ramoval  thara- 
from  and  tho  oaaaaa  tharafor  ara  not  aSaotod  by  a  oonatitntional  pro- 
Tiaion  relating  to  rainoTak  from  offioa. 

Public  OFrion  akd  Oifiosrs—Powbb  of  GoYMuiom  to  BmoTB  Offiobb.— 
Whan  a  atatata  oraating  an  offioa  alao  proridaa  that  tha  govamor  may 
ramoTO  tha  inonmbant  tharafrom  for  oanaa,  providad  tha  ramovai  ia  not 
mada  for  politioal  roaaona,  and  tha  oaoaa  of  ramoval  ia  atatad  in  writing 
tha  governor  may  remove  aneh  offioar  for  any  oanaa  other  than  politioaL 
Of  the  anffioienoy  of  the  oanae  he  ia  the  aola  judge. 

Public  Officb  avd  Officbbs— Lboulatitb  Powbb  to  Obbat^  Fill,  and 
Rbmotb  fbom  Offiob. — ^Tha  legialatnra,  having  tha  powor  to  provide 
for  the  oreation  of  a  poblie  offioa,  baa  power  to  daolara  tho  manner  in 
whioh  aaoh  offioa  ahall  be  filled,  and  alao  to  provido  for  removmla  there* 
from. 

Officb  akd  Offiobbb— Powbb  of  Qotbebob  to  Rbmotb  OiFioBB.--Wbon 
a  atatnta  oraating  a  poblie  municipal  offioa  inveata  the  governor  with 
power  to  remove  the  incumbent  therefrom  for  oauaa,  without  reatriotion 
except  that  the  removal  mnat  not  be  mada  for  politioal  reaaon%  and  that 
the  cauae  therefor  moat  bo  atatad  in  writing,  tho  goremor  ia  not  lo- 
quired,  aa  a  prerequiaite  to  removal,  for  any  otiiar  oanae^  to  inatitoto  an 
inveatigation  in  the  nature  of  a  judicial  or  qmati  judicial  inquiry.  The 
oauae  auffioient  to  warrant  removal  ia  to  be  determioed  aolely  by  the 
governor.  No  mode  of  inquiry  being  preacribad,  ha  ia  at  liberty  to 
adopt  auch  mode  aa  to  him  ahall  aeem  proper,  without  interference  from 
the  oonrta.  Hence,  hia  ref naal  to  hear  eounael  ia  not  fatal  to  hia  action, 
beoauae  be  may  proceed  ex  parU  if  he  ao  deairea. 

Action  for  usurpation  of  office.  Phelps,  while  holding  the 
office  of  police  commissioner  of  the  city  of  Denver,  was 
removed  therefrom  by  the  governor  for  neglect  of  duty. 
Trimble  was  then  appointed  to  fill  the  vacancy  caused  by  the 
removal  of  Phelps*  The  latter  brought  this  action  for  usurpap 
tion  of  the  office,  and  recovered  judgment  in  the  district  court 
Trimble  appealed. 
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(yNeiU  and  Parh  and  P.  Rogers,  for  the  appellant 

Wi  F.  Rog&n^  L  0.  Barlow^  and  Bogm^  and  Siair^  tor  the 
respondent. 

^*^  Hatt,  G.  J.  It  is  suggested  by  ooonsel  that  this  oonrt 
is  without  authority  to  review  the  jadgment  of  the  district 
court  in  this  proceeding.  It  is  conceded  that  if  this  conrt  has 
jurisdiction,  since  the  enactment  of  the  statute  creating  the 
court  of  appeals,  it  is  by  virtue  of  the  proviso  in  the  first  sec- 
tion of  the  act  creating  that  court,  by  which  the  jurisdiction 
of  this  court  is  retained  where  the  construction  of  a  provi- 
sion  of  the  constitution  of  the  state,  or  of  the  United  States, 
is  necessary  to  the  determination  of  a  case. 

The  object  of  providing  for  the  jurisdiction  of  this  court  in 
all  cases  where  constitutional  questions  are  involved  is  that 
questions  of  such  grave  importance,  affecting  the  organio  law 
of  the  state,  and  the  power  of  the  legislatiTe,  executive,  and 
judicial  departments,  should  be  determined  by  the  highest 
court  in  the  state.  In  several  states  intermediate  courts  of 
^**  review  hare  been  created,  but  the  provisions  fixing  the 
jurisdiction  of  such  courts  are  far  from  uniform.  The  section 
in  force  in  this  state  does  not  appear  to  hare  been  copied, 
even  in  substance,  from  the  laws  of  any  other  state.  It  has 
the  merit  of  being  couched  in  as  direct  and  positive  language 
as  could  well  have  been  employed. 

Under  the  proviso,  whenever  a  constitutional  question  is 
necessarily  to  be  determined  in  the  adjudication  of  a  case,  an 
appeal  or  writ  of  error  will  lie  from  the  final  judgment  to  this 
court.  It  matters  but  little  how  such  question  is  raised, 
whether  by  the  pleadings,  by  objections  to  evidence,  or  by 
argument  of  counsel,  provided  the  question  is  by  some  means 
fairly  brought  into  the  record  by  a  party  entitled  to  raise  it* 
It  is  obvious,  however,  that  some  limitation  must  be  placed 
upon  the  foregoing  provisos,  otherwise  every  case  might  be 
brought  into  this  court  and  thereby  the  power  and  usefulness 
of  the  court  of  appeals  destroyed.  It  is  clear  that  mere  as- 
sertion  that  a  constitutional  question  is  involved  will  not  be 
sufficient  to  give  jurisdiction.  It  must  fairly  appear  from 
an  examination  of  the  record  that  the  decision  of  such  ques- 
tion is  necessary,  and  also  that  the  question  raised  is  fairly 
debatable.  Our  attention  has  been  called  to  a  number  of 
cases  in  which  this  question  has  been  raised  under  statutes, 
which  although  dissimilar  from  the  one  in  foroe  in  this  state, 
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the  decisioDi  are  valaable  ae  authorities  in  rapfMirt  of  tha 
conolueion  that  the  conatitutional  question  inyoked  to  give 
the  court  jurisdiction  must  be  fairly  debatable,  and  not 
based  on  mere  assertion.  To  this  extent,  at  least,  the  au- 
thorities are  uniform:  See  Elliott's  Appellate  Procedure,  see, 
88;  City  of  Cairo  y.  Btou,  99  111.  621;  Cha^in  t.  Commts. 
9umer%  o/  Highway,  126  III.  264;  BtiMtm  t.  CkfiMtian^  129 
Ind.  686;  WiUiatM  y.  Lottmano,  108  U.  8.  687. 

The  statute  creating  the  court  of  appeals  has  been  in  force 
in  this  state  but  a  short  time,  and  it  is  obTious  that  the  prac- 
tice under  it  can  only  be  developed  and  become  settled  as  the 
result  of  experience  and  judicial  decision  from  time  to  time 
as  questions  shall  be  presented.  We  shall  not  undertake  to 
determine  ^**  in  this  case,  nor  is  it  necessary  to  determine, 
whether  or  not  constitutional  questions  which  have  once  been 
determined  by  this  court  can  thereafter  be  considered  open  to 
controversy,  to  the  extent  of  fiurnishing  ground  for  jurisdic- 
tion in  subsequent  cases  in  this  court. 

Under  the  foregoing  provision,  whenever  the  construction 
of  a  constitutional  provision,  state  or  national,  is  necessary  to 
a  determination  of  a  case,  the  court  has  entire  jurisdiction  of 
the  case,  not  only  of  the  constitutional  question,  but  of  all 
other  matters  necessary  to  a  complete  determination  of  the 
controversy.  The  same  result  would  necessarily  follow  from 
the  well-established  rule  that  the  incidents  of  a  class  of  cases 
follow  the  class.  This  rule  is  now  universally  recognised. 
Any  other  would  distribute  the  cases  by  piecemeal  between 
the  two  courts  of  review,  involving  our  litigation  in  hopeless 
and  inextricable  confusion:  Elliott's  Appellate  Procedure, 
sec.  86;  Smith  v.  Nevfbem,  70  N.  C.  14;  16  Am.  Rep.  766; 
Oook  County  v.  McOrea,  98  111.  286. 

In  this  case  a  constitutional  question  was  raised  in  the 
court  below  by  defendant  in  error,  and  as  we  shall  presently 
show,  such  question  was  erroneously  determined  in  his  favor. 
Still  other  constitutional  questions  were  raised  in  that  court. 
The  determination  of  these  questions  was  found  necessary  by 
the  district  court  in  deciding  the  case.  They  have  been  fully 
argued  in  this  court,  and  must  necessarily  be  construed  upon 
this  review.  The  jurisdiction  of  this  coart  must,  therefore, 
be  taken  as  established. 

The  underlying  error  that  entered  into  the  decision  of  the 
district  court  is  upon  the  construction  of  section  6  of  article 
4  of  the  oonstitution.    This  provides  that  the  governor  *'may  . 
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remoye  any  snoh  officer  for  incompetenej,  nefleot  of  duty,  or 
malfeasaaoe  in  office."  The  court  assumed  that  the  authority 
for  the  removal  of  relator  rested  upon  this  constitutioDal  pro- 
vision. It  was  construed  as  a  limitation  upon  the  exercise 
of  the  power  of  removal  from  office,  and  to  deprive  the  gov- 
ernor of  the  right  of  removal  unless  there  existed  one  of  the 
three  specified  reasons  mentioned  therein.  The  ^*^  court  far- 
ther held  that  whether  such  reason  existed  in  a  particular 
case  must  be  determined  upon  an  investigation,  in  its  char^ 
acter  judicial,  before  the  governor  was  authorised  to  act 

An  analysis  of  the  constitutional  provision,  however,  shows 
that  the  officers  therein  referred  to  are:  1.  Those  whose  offices 
are  established  by  the  constitation;  2.  Those  whose  offices 
are  created  by  law,  the  appointment  or  election  to  which  is 
not  otherwise  provided  for.  The  relator's  office  does  not  fall 
under  either  class  mentioned,  for  while  it  is  true  that  his 
office  was  created  by  law,  his  appointment  is  also  provided 
for  by  statute,  and  the  same  statute  provides  that  such  appoint- 
aient  shall  be  made  with  power  of  suspension  or  removal  by 
the  governor  at  any  time,  for  cause  to  be  stated  in  writing, 
but  not  for  political  reasons.  The  office  being  one  of  statu- 
tory creation,  the  manner  of  filing  it,  and  the  mode  of  removal 
and  filling  of  vacancies  being  also  provided  by  statute,  the 
case  falls  clearly  outside  of  those  offices  to  which  the  con- 
stitutional provision  relates.  PeopU  v.  Ofbomtf,  7  CoL  605; 
Brawn  v.  People,  11  Col.  109. 

In  this  connection  we  may  consider  section  1  of  article  12 
and  section  8  of  article  13  of  the  constitution.  The  argument 
based  upon  these  provisions  is  to  the  effect  that  before  an 
officer  not  liable  to  impeachment  can  be  removed  the  proced- 
ure leading  up  to  a  judgment  or  removal  must  be  prescribed 
by  an  act  of  the  legislature.  These  two  provisions,  singly  or 
together,  do  not  warrant  this  deduction.  The  first  in  the 
order  in  which  they  appear  in  the  constitution  provides  only 
that,  '*  Every  person  holding  any  civil  office  under  the  state, 
or  any  municipality  therein,  shall,  unless  removed  according 
to  law,  exerciae  the  duties  of  such  office/'  The  words  '^accord- 
ing  to  law"  in  this  section  can  have  no  other  construction 
than  that  such  officers  shall  be  removed  as  provided  by  the 
constitution  or  statute  law.  And  the  same  is  equally  true  of 
section  8  of  article  13,  providing  that  certain  officers  shall  be 
liable  to  removal  for  misconduct  or  malfeasance  in  office  in 
such  manner  as  may  be  provided  by  law.    There  is  certainly 
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nothing  In  theie  proyiBions  prohibiting  the  ^^  legialaton 
from  authorising  the  summary  removal  of  the  relator  in  thia 
case,  and  if  removed  in  accordance  with  a  constitutional  stat- 
ute he  was  removed  ** according  to  law.** 

it  is  claimed  that  the  provision  in  reference  to  removals  by 
the  governor  applies  only  to  appointees  made  by  that  officer 
to  fill  vacancies  caused  by  resignation,  death,  or  otherwise  of 
the  appointees  confirmed  by  the  senate,  and  that  as  to  those 
appointments  made  by  the  governor  and  confirmed  by  the 
senate,  the  governor  alone  has  no  power  of  removal.  In  sup- 
port of  this  claim  the  following  cases  are  cited:  Peofie  v. 
Cazneau,  20  Cal.  604;  PeopU  r.  Free$e,  76  Cal.  688;  People  v. 
Freeee^^  Gal.  468.  These  decisions  were  based  upon  the 
statutes  of  California,  providing  that  certain  officers  appointed 
by  the  governor,  with  the  advice  and  consent  of  the  senate, 
could  only  be  removed  by  the  governor  with  the  concurrence 
of  the  senate.  The  power  of  the  legislature  to  invest  the 
governor  alone  with  authority  to  remove  being  expressly 
recognized,  as  appears  from  the  following  extract  from  the 
opinion  written  by  Chief  Justice  Field  in  People  v.  Caxneau^ 
20  CaL  504:  ^  The  office  was  created  by  law  and  the  mode 
in  which  the  office  and  vacancies  therein  should  be  filled  was 
matter  purely  of  legislative  discretion.'' 

Our  statute  furnishes  a  conclusive  answer  to  this  argument 
of  counsel.  Section  46  of  the  charter,  after  providing  for  the 
appointment  of  the  fire,  police,  and  excise  commissioners  by 
the  governor,  by  and  with  the  advice  and  consent  of  the  sen- 
ate, further  provides  that  the  governor  may,  in  vacation  of 
the  senate,  fill  vacancies  by  appointment  in  writing  filed  with 
the  secretary  of  state,  and  all  appointments  by  the  governor 
shall  be  made  with  power  of  suspension  or  removal  at  any 
time  for  cause,  etc.  Such  broad  and  sweeping  language  aa 
this  is  certainly  sufficient  to  include  all  the  appointments 
provided  for  in  said  section,  whether  made  with  the  advice 
and  consent  of  the  senate,  or  to  fill  vacancies  during  vacation 
of  the  senate;  and  to  undertake  to  restrict  the  power  of  the 
governor,  as  urged  by  counsel,  would  be  a  perversion  of  the 
letter  and  spirit  of  the  act. 

^**  Authorities  are  cited,  although  not  seriously  relied 
upon,  to  show  that  an  office  is  property,  and  that  the  possessor 
has  a  vested  right  therein.  This,  however,  grows  out  of  the 
common-law  rule  regarding  an  office  as  a  hereditament  It 
can  have  no  foundation  in  a  republic  like  ours.    ^^Publio 
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oiBees,"  imys  Saggles,  G.  J.,  in  OanimMr  t.  New  Tarh^  6  N.  T 
285|  **  are  not  incorporeal  hereditaments,  nor  hare  they  the 
character  or  qualities  of  grants.  They  are  agencies.  With 
few  exceptions,  they  are  Yolnntarily  taken,  and  may,  at  any 
time,  be  rerigned.  They  are  created  lor  the  benefit  of  the 
public,  and  are  not  granted  for  the  incumbent.  Their  terms 
are  fixed  with  a  view  to  public  utility  and  convenience,  and 
not  for  the  purpose  of  granting  the  emoluments  during  that 
period  to  the  office-holder'':  See  also  Mecbem  on  Public  Offi* 
i^rs,  sees.  464, 465. 

The  statute  only  requires  that  the  reason  for  removal  shall 
be  other  than  political,  and  that  it  shall  be  stated  in  writing. 
The  words  ^  but  not  for  political  reasons"  are  words  of  limi- 
tation, and  could  have  been  deemed  necessary  by  the  legisla- 
ture for  but  one  reason,  to  wit:  that  otherwise  the  governor 
might  remove  for  political  purposes.  The  intent  on  the  part 
of  the  legislature  to  confer  the  power  of  removal  for  any  other 
cause  satisfactory  to  the  governor  is  made  plain  by  the 
words  of  limitation.  Was  the  action  taken  by  the  governor 
authorized  by  the  statute?  By  it  the  governor  is  given  fuU 
power  over  the  removal  of  the  officers  named,  subject  to 
the  specified  restrictions.  It  is  a  familiar  principle,  subject 
to  general  application,  except  as  otherwise  limited  by  the 
constitution,  that  municipal  corporations  are  creatures  of  the 
statute,  and  that  the  legislative  power  over  the  same  is  ple- 
nary. The  legislature  had  the  power  to  provide  for  the  crea- 
tion of  A  police  commissioner  for  the  city  of  Denver;  it  had 
the  power  to  provide  the  manner  in  which  such  office  should 
be  filled,  and  there  can  be  no  doubt  that  it  had  like  power  to 
provide  for  removals. 

In  tlie  same  section  in  which  the  authority  is  conferred 
upon  the  governor  to  remove  certain  officers  for  cause,  like 
^^  authority  is  conferred  upon  the  mayor  to  remove  officers 
appointed  by  him.  It  is  to  be  observed  that  the  language  of 
the  statute  is  substantially  the  same  in  both  instances.  The 
legislature,  in  dealing  with  these  officers,  was  dealing  with 
the  chief  executive  officer  of  the  state,  and  with  the  chief 
executive  officer  of  the  city  of  Denver.  It  certainly  under- 
stood that  in  administering  the  affairs  of  the  state  in  the  one 
instance,  and  the  affairs  of  the  city  of  Denver  in  the  other, 
these  administrative  officers  would  be  likely  to  be  called  upon 
to  act  in  a  summary  manner  with  their  subordinates  in  cer* 
tain  contingencies,  and  the  fact,  if  it  be  a  fact,  that  the  gov- 
s&  bbp.,  vou  xll  —is 
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toted  in  this  case  withoai  suflScient  reflection,  ii  a  weak 
argument  againgt  the  inrestitare  of  the  power  of  removal  in 
the  executlTe  of  officers  appointed  bj  him.  Bzperienoe  has 
demonstrated  that  the  power  of  removal  most  be  lodged 
somewhere;  and  the  fact  that  the  power  exists,  and  may  be 
exercised  as  occasion  requires,  carries  with  it  the  possibility 
that  the  power  may  not  always  be  wisely  used.  But  if  this 
is  to  be  taken  as  a  conclusive  argument  against  the  power,  it 
applies  as  well  to  all  investiture  of  authority,  and  would  over- 
throw government  itself. 

Whatever  may  be  the  rule  as  to  those  officers,  the  removal 
of  whom  for  certain  specified  causes  is  provided  by  other 
statutes  or  by  the  constitution,  the  governor,  under  the  stat- 
ute before  us,  is  not  required,  as  a  prerequisite  to  removal,  to 
institute  an  investigation  in  the  nature  of  a  judicial  or  quan 
judicial  inquiry.  The  investiture  of  the  power  of  removal 
here  given  is  restricted  in  but  two  particulars;  it  must  not  be 
exercised  for  political  reasons,  and  the  cause  of  removal  must 
be  stated  in  writing.  In  considering  removals  under  this  act 
we  must  assume  that  the  law-making  body  was  of  the  opinion 
that  the  requirement  that  the  cause  of  removal  should  be 
stated  in  writing  was  the  only  check  necessary  to  prevent  an 
arbitrary  and  oppressive  abuse  of  the  power. 

If  removals  were  only  authorized  for  certain  specified  rea- 
sons a  question  of  procedure  might  have  been  presented  more 
difficult  of  solution.  In  this  instance  the  cause  stated  does 
^*^  not  import  any  wrongdoing  to  the  officer,  and,  while  it  may 
not  be  such  as  would  have  had  weight  with  a  court,  it  was 
deemed  sufficient  by  the  governor,  and  his  judgment  is  final 
and  decisive.  The  office  of  police  commissioner  is  created  by 
the  statute;  it  was  accepted  by  the  relator  under  the  condi- 
tions imposed  by  the  act,  among  which  was  that  the  incum- 
bent should  hold  it  subject  to  removal  by  the  governor  for 
cause. 

Under  the  statute  the  cause  that  may  be  sufficient  to  war- 
rant removal  is  to  be  determined  by  the  governor,  and,  no 
mode  of  inquiry  being  prescribed,  he  is  at  liberty  to  adopt 
such  mode  as  to  him  shall  seem  proper,  without  interference 
on  the  part  of  the  courts.  The  governor  was  not  bound  to 
examine  witnesses  under  oath,  or  otherwise,  although  it  was 
eminently  proper  that  he  should  do  so.  He  might  have 
resorted  to  other  means  for  ascertaining  whether  a  cause  of 
removal  existed;  and  the  refusal  to  allow  counsel  is  not  a 


Sept.  1893.]  Wilson  9.  Psoplb.  MS 

fatal  objection  to  the  governor*!  action,  as  he  might  haTS  pro- 
ceeded ex  parte. 

The  goyemor  having  determined  that  a  snflSoient  canse  for 
remoral  existed,  and  having  exercised  the  power  confided  to 
him,  relator  is  without  remedy  in  this  proceeding.  It  is  the 
duty  of  the  courts  to  uphold  the  executive  power  as  it  has 
been  conferred  by  the  legislature. 

The  foregoing  conclusions  find  support  in  the  following 
decisions  in  addition  to  those  already  cited:  Keenan  v.  Perry ^ 
24  Tex.  258;  WUeax  v.  People^  90  111.  186;  People  v.  Higgine, 
15  111.  110;  State  v.  DoheHy,  26  La.  Ann.  119;  18  Am.  Rep. 
181;  State  v.  JJatoKtw,  44  Ohio  St  98;  Mayor  of  Hoboken  v: 
Gear,  27  N.  J.  L.  265;  People  v.  Whitlock,  92  N.  Y.  191;  Slate 
▼.  McGarry,  21  Wis.  496. 

The  judgment  of  the  district  court  will  be  reversed  and  the 
cause  remanded,  with  direction  that  judgment  be  entered  for 
plaintiff  in  error.  ___^ 

OmoKBs.— Powm  «o  Rbkotb:  See  PeopU  ▼.  StitaH,  74  Mich.  411;  16 
Am.  8t  Rep.  644,  and  note,  with  the  oaaee  ooUeoted.  The  prinoipal  oasa, 
in  eo  far  M  it  Affirms  that  a  removal  from  offioe  *'for  cauie,**  maj  be  es 
parte  and  without  any  opportnnity  to  tfaeacenied  to  ahow  that  no  cante  for 
ameh  remnral  eirt^tii,  we  think  in  nsainiit  anthnrity  at  well  at  in  eoniliol  with 
m:  See  note  to  WutBen  v.  Suj^ercUiors,  40  Am.  St  Hep.  46. 
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P0  OOLOBASO,   IM.) 

PuBUO  OwwiOMMM,  lAAMttJTr  wom  Sawkkmmfvkq  ov  Momir.— a  pabllo  ofioer 
veoeiTing  money  by  virtne  of  hie  offioe  ia  a  bailee.  The  extent  of  hit  IW 
bOity  is  that  impoaed  by  law.  When  nnaffeoted  by  oonatitntional  or 
legiilatiTe  provisions  his  dnty  and  liability  are  msasnred  by  the  law  of 
bailment. 

FoBLic  OrncBRS— OmoiAL  Bond— Qmoi  or.— The  offieial  bond  given  by 
a  pnblie  offioer  does  not  extend  hii  legal  liability.  Its  offioe  is  to  tecnre 
the  faithful  and  prompt  performanoe  of  hit  duties. 

FuBLio  QmoBBS— LiABiUTr  foa  Savixbxpiho  ov  Monst.— A  derk  of  a 
court  who  reoeives  money  by  virtue  of  his  offioe,  and  deposits  it  in  a 
bank  of  reputed  solvenoy,  and  in  doing  so  aots  as  prudent  men  ordi- 
narily do  with  their  own  funds,  is  not  liable  for  the  tubsequent  lose  of 
the  money  through  the  failure  of  snoh  bank.  Kor  an  his  sureties  on 
bis  official  bond  liable  in  saoh 


AcnoH  against  an  officer  and  his  bondsmen  to  recover 
monej.  Jobn  Wilson,  while  acting  as  olerk  of  the  district 
eoort  of  Fremont  connty,  Colorado,  received  the  money  in 
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Buit,  and  depoBitod  it  to  his  credit  as  such  clerk  in  the  Bx« 
change  Bank  of  Cafion  City,  Colorado,  reputed  at  that  time 
to  be  solvent.  While  the  money  was  thus  on  deposit  the 
bank  failed  in  business,  and  proved  unable  to  pay  its  deposit- 
ors any  part  of  their  deposits.  Hence  this  action.  Judgment 
for  the  plaintiffs;  defendants  appealed. 

Maeon  and  Macon  and  D.  P.  WU$an^  for  the  appellants. 

0,  E.  Qast^  for  the  appellees. 

^^  GoDDABD,  J.  From  the  agreed  facts  it  appears  that 
the  money  was  lost  through  no  fault  of  the  clerk.  He  depos- 
ited the  money  in  a  bank  of  reputed  solvency,  as  clerk  of  the 
court,  and  in  doing  so  acted  as  prudent  men  ordinarily  do 
with  their  own  funds.  The  judgment  of  the  court  below 
must,  therefore,  be  upheld,  if  at  all^  upon  the  principle  that 
the  conditions  of  his  official  bond  imposed  upon  him  an  abso- 
lute obligation  to  pay  the  money  when  required,  and  that  no 
exercise  of  diligence  on  his  part  will  exonerate  him  from  such 
obligation.  8uch  is  the  contention  of  counsel  for  appellee, 
and  for  its  support  he  relies  on  the  case  of  United  States  v. 
PreKcoti^  8  How.  578,  decided  by  the  supreme  court  of  the 
United  States  in  1845  as  the  leading  case,  and  several  other 
cases  in  that  court,  *^*  as  well  us  some  decisions  by  state 
courts,  which  approve  and  follow  the  doctrine  therein  an- 
nounced. 

In  these  cases  in  which  the  rule  contended  for  was  sus- 
tained the  court  had  under  consideration  the  liability  imposed 
by  the  official  bond  of  receivers  of  public  money,  and  the  con- 
clusions arrived  at  were  influenced  largely  by  considerations 
of  public  policy.  Whether  the  case  at  bar  is  suffioiently 
analogous  to  these  cases  to  bring  it  within  the  rule  therein 
announced  it  is  unnecessary  to  decide,  since  the  supreme  court 
of  the  United  States  in  a  later  case  has  very  much  modified, 
if  it  has  not  in  effect  overruled,  the  extreme  doctrine  laid 
down  in  its  earlier  decisions.  In  the  case  of  United  States  y. 
Thomas^  15  Wall.  337,  Justice  Bradley,  in  speaking  of  the 
leading  case  of  United  States  v.  Prescottj  8  How.  678,  said: 

*'After  reciting  the  condition  of  the  bond  the  court  adds, 
with  a  greater  degree  of  generality,  we  think,  than  the  case 
before  it  required:  *The  obligation  to  keep  safely  the  public 
money  is  absolute,  without  any  condition,  express  or  implied; 
and  nothing  but  the  payment  of  it,  when  required,  can  dis- 
charge the  Loud.'    This  broad  language  would  seem  to  indi* 
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eaie  an  opinion  that  tho  bond  made  the  receiver  and  bis 

gnretiea  liable  at  all  OTentt And  as  the  money  in  the 

hands  of  a  receiver  is  not  his;  as  he  is  only  custodian  of  it;  it 
wonid  seem  to  be  going  very  far  to  say  that  his  engagement  to 
have  it  forthcoming  was  so  absolute  as  to  be  qualified  by  no 
condiUon  whatever,  not  even  a  condition  implied  in  law." 

Andy  after  reviewing  the  principal  cases  relied  on  by  ap- 
pellee,  he  further  said: 

^  So  much  stress  has,  in  almost  every  case,  been  laid  upon 
the  bond  as  forming,  either  directly  or  indirectly,  the  basis  of 
a  new  rule  of  responsibility,  that  it  seems  especially  important 
to  ascertain  what  are  the  legal  obligations  that  spring  from 
such  an  instrument.  The  learned  judges  in  the  great  gener- 
ality of  the  remarks  made  in  some  of  the  cases  referred  to, 
with  regard  to  the  liability  of  a  receiving  officer,  and  especially 
•••  of  bis  sureties,  by  virtue  of  his  bond,  have  evidently  over- 
looked what  we  conceive  to  be  a  very  important  and  vital 
distinction  between  an  absolute  agreement  to  do  a  thing  and 
a  condition  to  do  the  same  thing,  inserted  in  a  bond.  In  the 
latter  case  the  obligor,  in  order  to  avoid  the  forfeiture  of  his 
obligation,  is  not  bound  at  all  events  to  perform  the  condition, 
but  is  excused  from  its  performance  when  prevented  by  the 
law  or  by  an  overruling  necessity.  And  this  distinction,  we 
think,  affords  a  solution  to  the  question  involved  in  this 
case.  •  •  .  • 

'*  The  condition  of  an  official  bond  is  collateral  to  the  obli- 
gation or  penalty;  it  is  not  based  on  a  prior  debt,  nor  is  it 
evidence  of  a  debt;  and  the  duty  secured  thereby  does  not 
become  a  debt  until  default  be  made  on  the  part  of  the  prin- 
cipaL  Until  then,  as  we  have  seen,  he  is  a  bailee,  though  a 
bailee  resting  under  special  obligations.  The  condition  of 
his  bond  is,  not  to  pay  a  debt»  but  to  perform  a  duty  about 
and  respecting  certain  specific  property  which  is  not  his,  and 
which  he  cannot  use  for  bis  own  purposes." 

While  the  majority  opinion  distinguished  the  case  under 
consideration  from  those  preceding  it  we  think  the  reasoning 
of  the  learned  justice  who  wrote  the  opinion  logically  and 
necessarily  overrules  the  doctrine  laid  down  in  the  former 
cases.  If,  as  therein  announced,  the  obligation  imposed  by 
the  bond  is  absolute,  and  the  officer  was  an  insurer  of  the 
money  received  by  him,  how  could  the  manner  or  cause  of 
its  loss  affect  his  liability?  Wherein  is  he  more  at  fault 
when  overpowered  by  one  or  two  robbers  than  he  is  when 
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intimidated  by  an  army?  Justice  Miller  refoBed  to  concur 
in  the  majority  opinion  because  it  did  not  frankly  oyerrule 
those  cases  and  abandon  the  doctrine  on  which  they  rested, 
and  in  bis  dissenting  opinion  stated  bis  personal  views  upon 
the  question  as  follows: 

''  When  the  case  of  the  UniUd  SiaU$  v.  Dashiel^  4  Wall.  182, 
came  before  the  court  I  was  not  satisfied  with  the  doctrine  of 
the  former  cases.  I  do  not  believe  now  that  on  sound  princi- 
ple the  bond  should  be  construed  to  extend  the  obligation  of 
the  *^^  depositary  beyond  what  the  law  imposes  upon  him, 
though  it  may  contain  words  of  express  promise  to  pay  over 
the  money.  I  think  the  true  construction  of  such  a  promise 
is  to  pay  when  the  law  would  require  it  of  the  receiver,  if  no 
bond  had  been  given;  the  object  of  taking  the  bond  being  to 
obtain  sureties  for  the  performance  of  that  obligation.  Nor 
do  I  believe  that  prior  to  these  decisions  there  was  any  prin- 
ciple of  public  policy  recognized  by  the  courts  or  imposed  by 
the  law  which  made  a  depositary  of  the  public  money  liable 
for  it,  when  it  had  been  lost  or  destroyed  without  any  fault 
of  negligence  or  fraud  on  his  part,  and  when  he  had  faith- 
fully discharged  his  duty  in  regard  to  its  custody  and  safe- 
keeping." 

We  believe  the  true  rule  is  that  a  public  officer  who  re- 
ceives money  by  virtue  of  his  office  is  a  bailee,  and  that  the 
extent  of  his  obligation  is  that  imposed  by  law;  that  when 
unaffected  by  constitutional  or  legislative  provisions  bis  duty 
and  liability  is  measured  by  the  law  of  bailment.  If  a  more 
stringent  obligation  is  desired  it  must  be  prescribed  by  stat- 
ute. That  his  official  bond  does  not  extend  such  obligation^ 
but  its  office  is  to  secure  the  faithful  and  prompt  performance 
of  his  legal  duties.  Instances  where  the  constitution  and 
statutes  of  this  state  have  increased  the  common-law  liability 
of  certain  officers  have  been  recognized  by  this  court  in  two 
cases  at  least.  In  the  case  of  State  v.  WctUen^  17  Col.  170,  it 
was  held  that,  by  constitutional  provisions,  the  state  treasurer 
was  made  absolutely  liable  for  state  moneys  received  by  him; 
and  in  the  case  of  McClure  w.  Board  of  County  Commr$.^  re* 
cently  decided,  19  Col.  122,  it  was  held  that  a  county  treas- 
urer,  by  virtue  of  the  statute  regulating  the  duties  of  his 
office,  was  a  bailee  with  express  and  extraordinary  liability. 

No  constitutional  or  statutory  provision  in  this  state  im- 
poses a  mora  stringent  obligation  upon  a  clerk  of  the  district 
court  than  that  imposed  by  the  common  law.    This  rule  of 
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common  law,  as  laid  down  by  Justice  Story,  is  as  follows:  '*  In 
respect  to  property  in  the  custody  of  the  officers  of  a  oourt^ 
pending  process  and  proceedings,  such  officers  are  ^*  un« 
doubtedly  responsible  for  good  faith  and  reasonable  diligence. 
If  the  property  is  lost  or  injured  by  any  negligent  or  dis« 
honest  execution  of  the  trust  they  are  liable  in  damages. 
....  The  degree  of  diligence  which  officers  of  the  court  are 
bound  to  exert,  in  the  custody  of  the  property,  seems  to  be 
such  ordinary  diligence  as  belongs  to  a  prudent  and  honest 
discharge  of  their  duties,  and  such  as  is  required  of  all  per« 
sons  who  receive  compensation  tor  their  services":  Story  on 
Bailments,  sec.  620. 

It  is  insisted  in  argument  that  this  doctrine  refers  only  to 
specific  property,  and  does  not  apply  to  money  deposited 
with  the  clerk,  because  it  is  assumed  that  he  holds  the  rela* 
tion  of  debtor  to  the  fund,  and  therefore  may  use  it  as  his 
own.  To  this  we  cannot  agree.  The  money  received  by  him 
is  a  trust  fund,  and  a  conversion  of  it  to  his  own  use  would 
constitute  embezzlement,  and  subject  him  to  a  criminal  prose- 
cution. 

The  defendant  Wilson,  as  appears  from  the  agreed  facts, 
did  not  mix  the  money  in  question  with  his  own  funds,  or  in 
any  manner  treat  it  as  his  own.  He  deposited  it  ui  the  bank 
as  clerk,  and  the  bank  had  notice  thereby  that  the  money  so 
deposited  was  held  by  him  in  his  official  capacity.  At  the 
time  of  the  deposit  the  bank  was  in  good  standing.  We 
think,  under  the  circumstances,  he  is  not  chargeable  with 
any  fault  that  should  render  him  or  his  sureties  liable  for  the 
loss.  The  judgment  of  the  court  below  will  be  reversed,  with 
directions  to  enter  judgment  for  defendants. 

Public  Qtviobbs— LuBiLrrr  bob  SAVKKKBnve  or  Mohbt.— A  ioini* 
•hip  treftanrer  by  aooeptiog  hit  offioe  Mtmnes  the  dnty  of  rteeiTing  and 
■afely  keeping  the  money  of  the  township^  Mid  paying  it  oot  aoootding  to 
Uw.  Ho  and  his  mretiea  are  bonnd  to  make  good  any  defieionoy  whioh 
may  oecnr  in  the  fnnds  whiob  come  under  hia  charges  Bom  v.  J)ougku$  l)p^f 
02Ean.  46I;89Am.8tfiep,S64.  Hm,  tiao^  Diakia  To¥mtkip  r.  amitk,  U 
Iow%9|  18Am.Bep^a8L 
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(U  COUttAOO^  SK.] 

MvjKtatFAL  OowomATioiim— JoDioiAL  OovTEoi.  Otke  Lbotblatioh  op.— > 
Xaoh  dtpMiniMit  of  itatt  govvrnment  is  indepeodent  within  its  Appro* 
priata  tphen*  the  Judicial  dspartment  haTing  no  diraot  oontrol  oTor  tho 
legisUtoro.  Thia  prineipla  ezttnda  to  tho  local  legitUtive  bodies  of 
manicipal  oorporations. 

MmcioiTAL  Ck>ftPORATioHS.^MinnairAL  Ordinahob.  pasaed  in  parsoaacs 
of  Talid  anthority  emanating  from  the  state  legialatnre,  have  the  eame 
foroe  within  proper  limits  as  if  passed  bj  the  legislature  itself. 

II VKidPAL  OoBroRATioNS— Judicial  Contkol  Oybb  LBaiBi.ATioN  of.— A 
oitj  oonncil  or  board  of  trnstees  of  an  incorporated  town  cr  city,  when 
acting,  or  professing  to  act^  in  a  legislative  capacity  npon  a  subject 
within  the  scope  of  its  powers  as  conferred  by  its  charter  or  by  the  gen- 
eral laws  of  the  state,  is  entitled  to  immunity  from  judicial  interference. 

IIUMIOIFAL  CORPGRATIONS—JUDIOTAL  CONTROL  OtER  LbOISLATION  OF. — An 

injunction  restraiDing  the  board  of  trustees  of  an  incorporated  town 
from  acting  in  its  legislative  capacity  upon  a  matter  olearly  within  the 
scope  of  the  powers  confided  to  it  by  the  general  laws  of  the  state  is  an 
erroDoous  interference  with  its  legislative  functions,  although  the  action 
sought  to  be  restrained  seeks  to  impair  the  obligation  of  a  contract  to 
which  such  board  ii  a  party. 
liuNioiPAL  Corporations^ UDiciAL  Intrrfkrrncb  with  Lvoislation  of. 
If  the  legislative  body  of  a  municipality  is  about  to  pass  some  ordinance, 
resolution,  or  order,  the  mere  passage  of  which  will  immediately  occasion 
or  be  immediately  followed  by  some  irreparable  loss  or  injury  beyond 
the  power  of  redress  by  a  subsequent  judicial  proceeding,  an  injnnotioa 
Is  perhaps  the  proper  remedy  to  prevent  such  loss  or  injury,  but  suck 
interference  cannot  be  justified  except  in  extreme  cases  and  under  extra> 
ordinary  circumstances. 

Thb  statemeDt  of  the  coniroTersy,  oontaiDed  in  the  brief 
of  the  water  company,  was  as  follows: 

'*  This  action  arose  by  reason  of  the  fact  that  the  board  of 
trustees  of  the  town  of  Highlands  threatened  to  pass,  and 
were  about  to  pass*,  an  ordinance  granting  to  the  Citizens' 
Water  Company  the  right  to  construct  and  operate  water- 
works in  the  town  of  Highlands,  in  direct  violation  of  the 
exclusive  grant  theretofore  made  to  the  Beaver  Brook  Water 
Company  with  reference  to  that  matter,  and  it  is  an  action 
brought  to  enjoin  the  board  of  trustees  from  passing  such 
ordinance  or  granting  such  rights  to  the  Citizens'  Water  Com- 
pany, The  unswer  of  the  board  discloses  the  fact  that  appel* 
lee's  petition  for  an  injunction  was  well  founded,  in  that  it 
admits  that  said  board  has  taken  certain  steps  looking  to  the 
passage  of  an  ordinance  granting  such  rights  to  the  Citizens' 
Water  Company;  and,  in  fact,  the  proposed  ordinance,  which 
it  seems  the  board  had  agreed  to  pass,  is  set  forth  in  terms  in 
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tbe  answer  to  this  action,  thereby  ebowiog  clearly  that  if 
appeUee,  under  tbe  constitution  and  laws  of  ColoradOi  is 
entitled  to  maintain  its  grant  and  franchise  in  its  exclasiTe 
character,  then  a  clear  violation  of  its  rights  was  about  to  be 
committed  by  appellants,  and  we  now  make  farther  snggee- 
tioD  that|  under  the  ordinance  as  it  was  sought  to  be  passed 
by  the  defendants  (appellants  herein),  it  constituted  a  clear 
yiolation  of  the  terms  of  appellee's  contract  with  the  town  of 
Highlands,  because  it  not  only  sought  to  permit  the  Citisens' 
Water  Company  to  construct  a  system  of  water-works  for 
supplying  the  inhabitants  with  water,  in  direct  competition 
with  appellee,  but  it  went  further  and  created  a  contract 
between  the  town  of  Highlands  as  a  municipality  and  the 
Citizens'  Water  Company  for  the  supplying  of  at  least  a  per- 
tion  of  the  town  of  Highlands  with  hydrants  and  water  for 
municipal  purposes.  This  of  itself,  we  apprehend,  irrespect- 
ive of  the  graver  questions  which  are  involved  in  this  suit, 
would  be  amply  sufficient  to  warrant  the  court  not  only  in 
granting,  but  in  making  perpetual,  the  injunction  against  the 
town  from  passing  the  ordinance  as  proposed  and  set  forth  in 
the  answer  in  the  case."  Wherefore  plaintiff  prays  that  a 
temporary  injunction  and  enjoining  order  may  issue  out  of 
this  honorable  court  and  under  the  seal  thereof,  enjoining, 
restraining,  and  prohibiting  the  said  defendants,  each  of  them, 
as  officers  of  the  said  town  of  Highlands,  from  entering  into 
any  contract  or  agreement  whatsoever  with  the  said  The  Citi- 
sens'  Water  Company  for  supplying  the  said  town,  or  the  citi- 
sens  thereof,  or  any  part  or  portion  thereof,  with  water  for  any 
purpose  whatsoever,  or  by  resolution,  ordinance,  or  in  any 
other  way  or  manner,  authorizing,  permitting,  or  consenting 
to  the  said  The  Citizens'  Water  Company  furnishing  a  sup- 
ply of  water  to  the  said  town  or  the  inhabitants  thereof,  or  to 
any  part  or  portion  thereof,  until  the  further  order  of  this 
court  in  the  premises;  and  that,  upon  the  final  hearing  hereof, 
the  said  injunction  be  made  perpetual ;  and  for  the  costs  of 
this  aetian."  The  plaintiff  company  asserts  its  claims  as 
assignee  and  successor  to  the  Beaver  Brook  Water  Company. 
A  preliminary  injunction  was  granted  as  prayed  for^  and  made 
perpetual  on  the  final  hearing. 

O.  O.  Syme$,  Relm  and  Ooudy,  E.  M.  Sheridan^  and  F.  A. 
Burdiek^  for  the  appellants. 

C  HartzeU^  for  the  appellee. 
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Elliott,  J.  The  prayer  for  relief  generally  indicates 
the  natnre  of  a  bill  in  chancery.  The  pleadings  in  this 
action  are  too  volominous  to  be  set  forth  at  length  in  this 
opinion;  they  extend  through  ninety  pages  of  the  printed 
abstract;  but  the  prayer  of  the  complaint  and  a  paragraph 
from  the  brief  of  counsel  for  the  water  company  sufficiently 
show  the  gravamen  of  the  complaint  See  foregoing  state- 
ment. 

It  is  a  general  principle  in  the  governmental  system  of  this 
country  that  the  judicial  department  has  no  direct  control 
over  the  legislative  department.  Each  department  of  the 
state  government  is  independent  within  its  appropriate  sphere. 
Legislative  action  by  the  general  assembly  cannot  be  coerced 
or  restrained  by  judicial  process.  As  was  said  in  another 
case  by  this  court,  ^  the  legislature  cannot  be  thus  compelled 
to  pass  an  act,  even  though  the  constitution  expressly  com- 
mands it;  nor  restrained  from  passing  an  act,  even  though 
the  constitution  expressly  forbids  it" 

The  same  principle,  with  perhaps  some  exceptions,  or  seem- 
ing exceptions,  extends  to  the  local  legislative  bodies  of  *** 
municipal  corporations;  a  court  of  equity  cannot  properly 
interpose  any  obstacle  to  the  exercise  of  their  legislative  dis- 
cretion upon  a  subject  within  the  scope  of  their  delegated 
powers.  A  municipal  ordinance,  passed  in  pursuance  of 
valid  authority  emanating  from  the  state  legislature,  has  the 
same  force  and  effect,  within  proper  limits,  as  if  passed  by  the 
legislature  itself.  It  follows,  as  a  logical  sequence,  that  a 
city  council  or  board  of  trustees  of  an  incorporated  town, 
when  acting,  or  proposing  to  act,  in  a  legislative  capacity  upon 
a  subject  within  the  scope  of  its  powers  as  conferred  by  its 
charter  or  by  the  general  laws  of  the  state,  is  entitled  to 
immunity  from  judicial  interference.  It  is  true  the  munici- 
pal legislative  body  may  adopt  an  illegal  ordinance;  so  the 
state  legislature  may  enact  an  unconstitutional  statute;  the 
remedy  is  the  same  in  either  case.  By  proper  and  timely 
application  to  the  courts  the  enforcement  of  the  unconstitu- 
tional statute,  as  well  as  the  enforcement  of  the  illegal  ordi« 
nance,  may  be  restrained  or  corrected.  In  such  case,  how- 
ever, the  judicial  process  is  executed  against  some  ministerial 
or  administrative  officer,  or  against  some  individual  or  corpo- 
ration; and  thus  all  substantial  injury  is  averted  without 
direct  interference  with  legislative  action  or  discretion.  The 
(•upreme  court  of  Illinois  has  recently  delivered  an  elaborate 
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opinion  upon  this  subject:  See  Stevem  t.  St.  Mary^i  2Vatti{ii^ 
Schody  144  111.  336;  36  Am.  St.  Rep.  488,  and  cases  there 
cited;  also  2  High  on  Injunctions,  sec.  1243;  1  Dillon  on 
Municipal  Corporations,  4th  ed,,  sec.  308;  Alpen  j.  San  Fran* 
cisco^  32  Fed.  Rep.  506;  Oreenwood  etc.  Co.  ▼.  Routt^  17  Col. 
162;  81  Am.  8t  Rep.  284;  Colorado  Cent.  R.  R.  Co.  y.  Lea, 
5  Col.  192;  PhUlipe  w.  City  of  Donver^  19  Col.  179;  anUj 
p.  230. 

Were  defendants  acting  or  proposing  to  act  in  a  matter 
within  the  scope  of  their  authority,  and  requirlTig  the  exercise 
of  their  legislative  discretion,  when  they  were  enjoined  in 
this  action?  When  this  action  was  commenced  the  town  of 
Highlands  was  a  duly  incorporated  town  under  the  general 
laws  of  this  state.  The  defendant  Lewis,  as  mayor,  and  the 
other  defendants,  Breon,  Harvey,  Shaw,  Lee,  Jackson,  and 
*^*  Kooken,  as  trustees,  constituted  the  board  of  trustees  of 
said  town.  Every  board  of  trustees  of  an  incorporated  town, 
under  the  general  laws  of  this  state,  is,  by  act  of  the  general 
assembly,  invested  with  extensive  powers,  including  the  power 
to  pass  regulations  and  ordinances  having  the  effect  of  legis- 
lative  acts  in  a  large  variety  of  cases.  Among  the  powers 
thus  granted  is  the  power  to  lay  out,  open,  improve,  and  regu- 
late the  use  of  the  streets.  The  power  to  regulate  the  open* 
ing  in  the  streets  for  the  laying  out  of  gas  or  water  mains  and 
pipes,  and  to  regulate  the  use  of  sidewalks  along  the  streets 
and  alleys,  and  all  structures  thereunder,  is  expressly  and 
specifically  conferred  by  general  law  upon  the  boards  of 
trustees  of  incorporated  towns:  Act  of  1877,  sec.  14,  cl.  7. 
See  Gen.  Laws,  880;  Gen.  titats.,  695;  2  Mills'  Ann.  Stats., 
2262. 

From  what  has  already  been  said,  it  is  apparent  that  the 
granting  of  the  injunction  in  this  case  was  an  improper  exer- 
cise of  judicial  power.  It  interfered  with  the  legislative  dis- 
cretion of  the  board  of  trustees  of  the  town  of  Highlands. 
The  injunction  restrained  the  board  from  acting  in  its  legis- 
lative capacity  upon  a  matter  clearly  within  the  scope  of  the 
powers  confided  to  it  by  the  general  laws  of  the  state.  The 
board  was  clothed  with  authority  to  pass  ordinances  in  respect 
to  the  construction  and  operation  of  water- works  in  said  town. 
Whether  the  proposed  ordinance  granting  to  the  Citizens' 
Water  Company  the  right  to  construct  and  operate  such 
works  would  have  been  valid,  or  whether  it  would  have  been 
void  by  reason  of  its  being  in  violation  of  an  existing  contract 
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between  {be  plaintiff  oompany  and  eaid  town  of  Higblande 
ii  immaterial  in  tbii  action*  Tbe  pae sage  of  tbe  propoeed 
ordinance  being  witliin  the  scope  of  the  legislative  poww 
conferred  npon  the  major  and  trustees^  the  granting  of  the 
injunction  was  an  erroneous  interference  with  their  legislative 
functions.  As  was  said  bj  Mr.  Justice  Field  in  Alpen  v.  San 
Franc%$eo^  82  Fed.  Rep.  606:  *' Municipal  corporations  are 
instrumentalities  of  the  state  for  the  more  convenient  admin- 
istration of  local  affairs,  and  for  that  purpose  are  invested 
with  ^^  certAn  legislative  power.  In  the  exercise  of  that 
power,  upon  the  subjects  submitted  to  their  jurisdiction,  they 
are  as  much  beyond  judicial  interference  as  the  legislature  of 
the  state.  The  courts  cannot  in  the  one  case  forbid  the  pas* 
sage  of  a  law,  nor  in  the  other  the  passage  of  a  resolution, 
order,  or  ordinance.  If  by  either  body,  the  legislature  or  the 
board  of  supervisors,  an  unconstitutional  act  be  passed  its 
enforcement  may  be  arrested.  The  parties  seeking  to  execute 
the  invalid  act  can  be  reached  by  the  courts,  while  the  legis- 
lative body  of  the  state,  or  of  the  municipality,  in  the  exercise 
of  its  legislative  discretion,  is  beyond  their  jurisdiction.  The 
fact  that  in  either  case  the  legislative  action  threatened  may 
be  in  disregard  of  constitutional  restraints,  and  impair  the 
obligation  of  a  contract,  as  alleged  in  this  case,  does  not  affect 
the  question.  It  is  legislative  discretion  which  is  exercised, 
and  that  discretion,  whether  rightfully  or  wrongfully  exer- 
cised, is  not  subject  to  interference  by  the  judiciary." 

There  seems  to  be  some  diversity  of  opinion  upon  this  sub- 
ject; or,  as  we  have  intimated,  there  may  be  exceptions  to  the 
doctrine  of  noninterference.  For  example:  If  it  should  be 
made  to  appear  that  the  legislative  body  of  a  municipality 
was  about  to  pass  some  ordinance,  resolution,  or  order,  and 
that  its  mere  passage  would  immediately  occasion,  or  be 
immediately  followed  by,  some  irreparable  loss  or  injury 
beyond  the  power  of  redress  by  subsequent  judicial  proceed- 
ings, a  court  of  equity  might  perhaps  extend  its  strong  arm 
to  prevent  such  loss  or  injury.  This  view  was  indicated  by 
judges  Sawyer  and  Hoffman  in  Spring  Valley  Water  Works  v. 
Barilett,  16  Fed.  Rep.  615.  So  in  Davis  v.  Mayor  of  New  York, 
1  Duer,  498,  Mr.  Justice  Duer,  speaking  upon  this  subject, 
said:  *'A  court  of  equity  will  not  interfere  to  control  the  exer- 
cise of  a  discretionary  power,  when  the  discretion  is  legally 
and  honestly  exercised — and  it  has  no  reason  to  believe  the 
fact  is  otherwise — but  will  interfere  whenever  it  has  grounds 
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toi  believing  that  ita  interference  is  necessary  to  prevent  abuse, 
injustice,  or  oppression,  the  Tiolation  of  a  trast,  or  the  eon* 
Bnramation  of  a  fraod.  It  will  interfere,  *^  and  it  is  boand 
to  interfere,  whenever  it  has  reason  to  believe  that  tlMMe  in 
•whom  the  discretion  is  vested  are  prepared  illegally,  wantonly, 
or  corruptly,  to  trample  upon  rights,  and  sacrifice  interests 
which  they  are  specially  bound  to  watch  over  and  protect." 
This  case  was  subsequently  affirmed  by  the  New  York  court 
of  appeals  in  14  N.  Y.  506;  67  Am.  Dec.  186. 

It  is  an  exceedingly  delicate  matter  for  the  courts  to  inter* 
fere  by  injunction  with  the  action,  or  contemplated  action,  of 
a  legislative  body  in  any  case;  and  such  interference  cannot 
be  justified  except,  perhaps,  in  extreme  cases  and  under  extra* 
ordinary  circumstances.  No  ground  for  such  interference  is 
presented  in  the  present  case;  and,  as  the  members  of  the 
municipal  board  are  the  only  defendants,  no  relief  can  be 
granted  in  this  action.  Entertaining  these  views  it  would  be 
manifestly  inconsistent,  as  well  as  improper,  to  intimate  any 
opinion  as  to  the  validity  of  plaintiff's  claim  to  the  exclusive 
right  to  construct  and  operate  water-works  for  supplying  the 
town  of  Highlands  and  its  inhabitants  with  water.  The 
judgment  of  the  district  court  is  reversed,  and  the  cause 
remanded,  with  directions  to  dismiss  the  action. 


MuKidPiL  OoBFORATiom— Judicial  Control  Ovsk  LsaoLATioM  or.— 
The  discretion  of  manieipal  oorporationi  within  the  sphere  of  their  powers 
is  not  subject  to  jadicial  control  ezoept  in  cases  where  frand  is  shown,  or 
where  the  power  or  discretion  is  being  grossly  abnsed  to  the  oppression  of 
the  dtisen:  CravWonUviUe  r,  Braden,  130  Ind.  149;  90  Am.  8t  Repu  214, 
and  note. 

HuHioTPAL  Ck>BroBATioM— BiVDiso  BrvBOT  ov  OaXfTKAsamu—The  ordi. 
nances  of  a  mnnicipal  corporation  hare,  when  Talid,  as  binding  an  effect  on 
the  membera  thereof  as  if  they  were  statotes  enacted  by  the  state  legislatures 
MUm  T.  Damdmm^  6  Mart,  N.  S.,  409;  16  Am.  Dec.  189,  and  extended  note. 

An  iHjuHonoN  TO  Rkstradt  thb  Pawaob  ov  a  MuMidPAL  Ordinanob 
win  not  be  granted:  Harrimm  t.  New  Orkam,  33  La.  Ann.  222;  89  Am. 
Rep.  272;  Dw  Mmmn  Gas  Co.  t.  Dm  Mohnf,  44  Iowa,  605;  24  Am.  Rep. 
766u  Bat  a  ooart  of  eqaity  will  not  refnse  to  interfere  by  injunction  to 
restrain  a  eity  from  nnlawfnlly  attempting  by  ordinance  to  destroy  the  valu- 
able franchise  of  a  railroad  company  merely  because  the  ordinance  is  of  a 
9wi9i  criminal  oharaoterx  ifoMlsv.  LontraOfeela  B.  R.  Co.,  84  Ala.  116;  6  Anw 
8LBep.84SL    8m»  also^  the  note  to  flbiiea  v.  Tacomo^  28  Am.  St.  Kep.  87. 
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CKOOMUb  PtBADBM— VAKiAiNa.— In  orimiBal  pkadliigs  tiM  IfaM  ai  wMA 

mm  offaDM  it  oharged  te  bftT«  be«i  ooaimilUd  it  ■••  mataMl^  vdtM 

tinM  m  of  tiM  ■MMioi  or  gul  tboroof. 
PmuAT— Vabiaxoi.— Whon  ui  indioloMal  for  peijniy  io  boood  apo«  a 

written  instromont  tot  oat  thoroin  in  kme  Mrte,  and  the  instrament 

o0n^  in  ondenoo  bean  a  difieront  dale  from  the  one  eet  oot^  the  rari* 

aaoe  ia  material  at  to  matt«  of  doaoription,  and  a  oonTietion  on  eooh 

ondenoe  oaanot  bo  anatatned. 
OumHAL  Plbadimo.— A  Plia  of  Avnifoit  AoQun  n  nor  SuFncmrr  in 

law  if  the  matter  aot  ont  in  the  aeoond  indiotment  ia  not  admieaible 

nnder  the  ttni,  and  a  oonWotion  oannot  bo  properly  anatained  on  andi 

oridonoe. 
WrmnMB^HuBBAND  avp  Wira.«A  wife  ia  oompotont  to  teotify  againat 

her  hnaband  in  a  oriminal  notion  whenoTor  ifao  ia  the  indiTidoal  particn- 

larly  and  direotly  injored  or  aiFeoted  by  the  orime  for  whioh  ho  ia  being 

proeeouted. 
WlTHi8BB8~Hu8BA]iD  AMI  Wm.— A  wifo  it  oompotont  to  teefcify  againat 

her  hnaband  on  trial  for  perjncy  ia  making  a  lalaa  aAdnYit  in  hia  anit 

for  diToroe  againat  her. 

H.  W.  SpangUr  and  L,  K.  /Voff,  for  the  appellant 

Eug$n§  EngUy^  attorney  generai^  and  H.  2*.  Sale^  for  the 
people, 

^^^  Elliott,  J.  1.  The  tostaining  of  the  demnrrer  to 
defendant's  plea  of  auirefoU  acquii  is  assigned  for  error. 

It  appears  that  in  November,  1890,  Sanford  B.  Dill  insti* 
taied  an  action  in  the  county  court  of  Arapahoe  county  to 
procure  a  divorce  from  his  wife-  In  such  action  defendant 
made  and  filed  an  aflSdavit  as  follows: 

"Statb  of  Colorado,  ) 
County  of  Arapahoe. ) 

In  the  County  OauH  th§r§qf. 
Sanford  B.  DiU,  Plaintiff,  1 

8u9an  A.  DM,  Defendant. ) 

AFFIDAVIT. 

^  Sanford  B.  Dill,  being  duly  sworn,  says  that  he  is  the 
plaintiff  in  the  above*entitled  action,  and  that  he  has  filed  in 
^^^  said  action  a  complaint  against  Snsan  A.  Dill,  the  defend- 
ant^ to  procure  a  divorce: 

*'That  the  defendant  (meaning  the  said  Susan  A.  Dill) 
does  not  reside  in  the  state  of  Colorado,  and  her  postoffioe 
address  is  uiikiiowu  to  this  affiant. 
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**  Sanford  B.  Dill,  Plaintiff. 
*8ab«cribed  and  sworn  to  before  me,  thii  29th  dajr  ct 
NoTomber,  1890.    My  commission  expires  Sept  20, 1894. 

[sbal]    '*  E.  E.  ScHLOSSKB,  Notary  Public.'' 

The  indictment  upon  which  Dill  was  convicted  sets  out  the 
foregoing  affidavit  in  hmc  verba^  and  charges,  among  other 
thingSy  that  defendant  committed  willful  and  corrupt  perjury 
in  making  oath  thereto,  in  that  he  did  then  and  there  know 
the  postoffice  address  of  his  said  wife  Susan  A*  Dill. 

To  this  indictment  defendant  interposed  a  plea  of  a%Uref(A% 
cLcquU.  The  plea  alleged,  inter  alia^  that  at  a  former  term  of 
the  same  court  defendant  had  been  indicted  and  tried  upon 
another  indictment  for  the  same  crime  of  perjury,  and  that 
upon  such  trial  he  was  acquitted.  But  the  record  of  the  first 
caase,  which  is  made  a  part  of  the  plea,  shows  further  that 
in  the  first  indictment  the  affidavit  was  also  set  out  in  hoc 
verba  in  the  first  count  and  that  the  date  was  stated  as  the 
'<  28th  day  of  November,  1890,"  instead  of  the  ''  29th  day  of 
November,  1890."  The  prosecution  being  required  on  the 
first  trial,  upon  defendant's  motion,  to  elect  upon  which  count 
the  trial  should  proceed,  elected  to  proceed  upon  the  first 
count.  The  record  further  shows  that  in  the  midst  of  the 
trial,  "it  appearing  to  the  court  that  tliere  is  a  variance 
between  the  proof  offered  and  the  allegations  of  this  said 
indictment,  and  the  said  jurors  being  duly  instructed  by  the 
court,  without  retiring  from  their  seats,  upon  their  oaths  do 
say:  *  We,  the  jury,  find  the  defendant  not  guilty  as  charged 
in  the  first  count  of  this  indictment* " 

The  demurrer  was  an  admission  of  all  the  material  facts 
well  stated  in  the  plea.  The  plea  shows  that  defendant  had 
been  in  jeopardy  once  under  an  indictment  charging  him 
with  having  committed  perjury  in  making  oath  to  an  affidavit 
dated  ^'^^  the  "  28th  day  of  November,  1890."  But  the  plea 
does  not  show  that  he  had  been  in  jeopardy  for  making  oath 
to  an  affidavit  dated  the  ''  29th  day  of  November,  1890."  It 
may  have  been  true  that  defendant  did  not  know  his  wife's 
address  on  November  28,  1890,  and  yet  also  true  that  he 
did  know  her  address  the  next  day.  But  there  is  a  further 
difficulty  to  be  considered.  It  is  a  general  rule  in  criminal 
pleading  that  the  time  at  which  an  offense  is  charged  to  have 
been  committed  is  not  material,  unless  time  be  of  the  essence 
or  gist  of  the  offense:  Commonwealth  v.  M(mahan^9  Qray,  119. 

From  the  averments  of  the  plea,  including  the  record  of 
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the  flrat  trial,  It  it  obvioas  that  the  variance  wherebj  defend- 
ant  obtained  a  verdict  did  not  arise  from  a  mere  difference 
between  the  allegations  of  the  indictment  and  the  proof 
offered  as  to  the  time  when  the  offense  was  committed;  the 
variance  consisted  in  matter  of  description.  Bj  the  first 
indictment  defendant  was  charged  with  having  committed 
the  crime  of  perjury,  bj  making  oath  to  a  certain  8w<»ii 
instrument  of  writing  bearing  a  particular  date;  the  proof 
offered  was  an  instrument  bearing  a  different  date.  There 
was  a  variance,  therefore,  in  the  description  of  the  written 
instrument  upon  which  the  charge  of  perjury  was  based; 
besides,  such  written  instrument  was  matter  of  record  in  the 
divorce  suit;  it  was  essential  to  the  jurisdiction  of  the  court 
in  that  suit  The  variance,  therefore,  must  be  held  to  be 
material  and  substantial  as  a  description  of  the  particular 
offense.  Such  particular  description  was,  perhaps,  unneces- 
sary; but  whether  a  less  particular  description  would  have 
been  suflScient  we  do  not  determine;  the  description  of  )he 
affidavit  having  been  made  in  hmc  verba^  it  was  necessary  to 
prove  it  as  made  in  order  to  sustain  a  conviction  under  the 
particular  count  of  the  indictment  tried  and  determined: 
State  V.  Ammonia  3  Murph.  123. 

2.  In  determining  whether  or  not  a  plea  of  autrefois  acquit 
is  sufficient  in  law  in  a  case  of  this  kind  the  following  may 
generally  be  regarded  as  the  proper  test:  Was  the  matter  set 
out  in  the  second  indictment  admissible  as  evidence  under 
**■  the  first,  and  could  a  conviction  have  been  properly 
maintained  upon  such  evidence?  If  yes,  then  the  plea  is 
sufficient;  otherwise,  it  is  not. 

The  affidavits  set  out  in  hxc  verba  in  the  indictments  respect- 
ively were  variant  in  description;  the  variance  was  material. 
The  allegations  of  the  two  indictments  clearly  indicate  two 
different  affidavits,  though  in  fact  there  may  have  been  but 
one.  Each  of  the  affidavits  bears  a  single  date;  such  date 
cannot,  therefore,  be  both  November  28th  and  November  29th. 
Therefore,  the  affidavit  particularly  described  in  the  second 
indictment  was  not  admissible  under  the  firt^t  indictment 
The  variance  did  not  arise  from  the  difference  in  time  as  to 
the  alleged  commission  of  the  offense,  but  from  a  difference 
in  date  of  a  writing,  a  matter  of  record,  particularly  described 
and  relied  upon  to  sustain  the  conviction.  The  court  did  not 
err  in  sustaining  the  demurrer  to  the  plea  of  autrefole  acquit. 

The  opinion  in  the  case  of  State  v.  Blanchard^  74  IowA|  628, 


Jan.  1894.]  Dill  v.  Pbopli.  i67 

ia  relied  on  as  rastaining  the  plea  in  ihii  case.  It  seems  to 
have  some  bearing  contrary  to  our  conclnrion.  Bat  the  instra* 
ment  in  the  Iowa  case  was  not  a  matter  of  record;  and  the 
question  decided  did  not  arise  upon  a  plea  of  autrefaii  oequiL 
Besides,  as  the  opinion  of  the  court  shows,  the  case  was  sub* 
mitted  and  determined  *' without  argument  by  counsel  for 
either  party."  The  opinion  cites  no  authorities  upon  the  pre- 
cise  question  raised  in  this  case.  Upon  careful  consideration 
it  is  clear  that  the  current  of  authority  sustains  the  views  we 
have  expressed:  1  Greenleaf  on  Evidence,  sees.  55-65;  1 
Bishop's  Criminal  Law,  sec.  1052;  1  Wharton's  Criminal  Evi- 
dence, sec  103;  1  Archbold's  Criminal.  Practice,  875,  and 
notes;  UniUd  Staie$  v.  McNeal^  1  Gall.  887;  United  State$  v* 
Bovman,  2  Wash.  C.  C.  828;  UniUd  StaU$  ▼.  Denieke,  85  Fed. 
Rep.  407;  People  ▼.  Hughee,  41  Cal.  234;  State  v.  Part^,  2 
Hill  (S.  C),  611;  Keatar  r.  PeopU,  82  Mich.  487;  8iaU  ▼• 
Clark,  2  Tyler,  282. 

8.  Certain  jurors  were  challenged  on  the  ground  that  they 
had-  served  as  jurors  in  the  county  or  district  court  of  the 
county  within  the  year  next  preceding.  The  challenges  were 
^^^  based  upon  section  2595  of  2  Mills'  Annotated  Statutes. 
This  statute  as  amended  was  passed  in  1889.  It  provided 
that  any  person  who  had  served  as  a  juror  in  any  district  or 
county  court  at  any  time  within  the  year  next  preceding 
should  be  liable  to  challenge  for  cause.  But  subsequently  an 
act  was  passed  providing  for  the  selection  and  qualification 
of  jurors,  and  to  repeal  all  acts  and  parts  of  acts  in  conflict 
therewith.  Section  4  of  the  latter  act  provides  in  detail  for 
the  impaneling  of  jurors;  it  provides,  among  other  things,  as 
follows: 

''Whenever  it  shall  be  necessary  to  summon  talesmen  the 
courtf  in  its  discretion,  shall  direct  that  they  be  drawn  from 
said  box,  or  summoned  from  the  bystanders,  provided  that 
either  party  may  show  cause  why  talesmen  should  not  be 
summoned  from  the  bystanders,  or  may  issue  an  open  venire 
as  heretofore  practiced,  and,  in  every  case,  the  venire  faeiae 
shall  be  returnable  as  the  court  shall  direct,  provided  it  shall 
be  ground  for  challenge  to  any  i)erson  so  summoned  from  the 
bystanders  on  an  open  venire,  if  he  shall  have  served  as  a 
juror  either  in  a  regular  panel  or  as  a  talesman  in  any  court  of 
record  within  one  year  then  last  past":  Sess.  Laws,  1891,  p.  251. 

Section  2595,  above  referred  to,  is  not  expressly  repealed  by 
the  act  of  1891;  but  from  the  scope  and  character  of  the  latter 
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not  there  o&d  be  no  doubt  it  was  iq  tended  to  eupenede  section 
Z^dSf  in  respect  to  the  ground  of  challenge  above  stated. 
Unless  the  statute  of  1891  has  this  effect  it  baa  no  effect;  a 
construction  to  be  avoided,  if  possible.  The  examination  of 
the  challenged  jurors  did  not  disclose  that  either  of  them  was 
summoned  from  the  bystanders  upon  open  venire  to  try  this 
Mse;  hencOi  they  were  not  liable  to  the  challenge  interposed. 

One  juror  mentioned  in  the  assignment  of  errors  was  chal- 
lenged on  the  ground  that  he  had  formed  an  opinion.  The 
assignment  is  not  insisted  upon  in  argument  before  this  court 
nor  did  his  examination  show  that  he  was  disqualified  by 
reason  of  having  formed  or  expressed  an  opinion  as  to  the 
guilt  or  Innocence  of  the  accused. 

4VS  4.  The  court,  against  the  objection  of  defendant,  or- 
dered that  Susan  A.  Dill|  wife  of  defendant,  might  testify  as 
a  witness  in  behalf  of  the  state.  This  ruling  is  assigned  for 
error, 

Mrs.  Dill  testified  thnt  she  was  married  to  defendant  in 
1874;  that  her  husband  had  come  to  Colorado;  and  that  on 
November  10,  1800,  phe  left  Chicago  and  came  to  Pueblo, 
Colorado,  where  she  found  him  living  with  another  woman; 
that  she  and  her  husband  came  to  Denver  on  November  18th; 
that  after  four  or  five  days  her  husband  said  he  could  not 
find  work,  and  so  insisted  upon  her  returning  to  Chicago;  that 
on  November  23, 1890,  he  took  her  to  the  depot,  put  her  on 
the  car,  stayed  with  her  till  the  train  started,  and  then  bade 
ber  good-by,  saying  he  would  be  home  by  Christmas. 

The  witness  stated  details  and  circumstanceR  usually  ac- 
companying such  occurrences.  She  further  testified  thnt  her 
husband  knew  that  she  was  going  to  her  daughter's,  at  No.  18 
Cypress  street,  Chicago,  Illinois,  to  stay  until  he  should  return 
to  her.  That  she  wrote  to  him  within  a  day  or  two  after  she 
reached  her  destination,  and  that  within  the  month  following 
he  wrote  to  her  frequently  at  said  postofBce  address.  His 
letters  to  her  were  identified  and  read  in  evidence;  they  show 
him  to  be  a  thoroughly  bad  man. 

The  statute  of  this  state  provides  that  all  persons  may  be 
witnesses  with  certain  exceptions;  among  the  exceptions  are 
the  following:  **A  husband  shall  not  be  examined  for  or 
against  his  wife  without  her  consent,  nor  a  wife  for  or  against 
her  husband  without  his  consent,  nor  shall  either  during  the 
marriage  or  afterward  be,  without  the  consent  of  the  other, 
examined  as  to  any  communication  made  by  one  to  the  other 
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doiiog  tb9  marriage;  but  this  ozception  doM  not  apply  to  a 
dvil  action  or  proceeding  by  one  against  the  other,  nor  to  a 
criipinal  action  or  proceeding  for  a  crime  committed  by  one 
againat  the  other":  .Gen.  State.  1888,  sec.  8649,  p.  1062. 

The  contention  in  behali  of  the  state  is  that  defendant,  in 
making  the  false  afiSdavit  in  the  divorce  suit  against  his 
wife,  committed  a  crime  against  her;  that  the  crime  was  a 
wrong  ^^*  and  injury  to  her  individually;  that  it  violated  her 
rights  and  privileges  in  the  divorce  suit,  and  otherwise  af« 
fected  her  personal  interests;  and  hence  that  she  #as  a  com* 
patent  witness  against  her  husband  in  a  prosecution  Ua  said 
crime. 

Counsel  for  defendant  contends  that  a  wife  cannot  testify 
against  her  husband  without  his  consent  except  in  a  ease 
where  he  is  charged  with  the  commission  of  actual  or  coo* 
structive  violence  against  her  person.  Counsel  state  their 
views  as  follows:  *'The  wrong  committed  by  a  person  in 
making  a  false  affidavit  in  a  divorce  suit  is  one  against  the 
public  administration  of  justice,  and  while  in  its  effect  it  may 
fall  more  heavily  upon  one  person  than  another,  yet  it  does 
80 only  in  a  general  sense,  and  with  relation  to  relative  rights, 
and  is  not  an  invasion  of  the  rights  of  personal  security." 

The  general  rule  at  common  law  was  that  neither  husband 
nor  wife  was  a  competent  witness  for  or  against  the  other. 
Bat  the  rule  had  this  exception,  that  if  either  was  prosecuted 
for  a  felonious  crime  or  high  misdemeanor  involving  violence 
to  the  person  of  the  other,  the  party  against  whom  the  crime 
was  committed  was  a  competent  witness  in  behalf  of  the 
state. 

In  Cotton  ▼.  Staie^  62  Ala.  12,  a  married  woman  and  her 
paramour  were  jointly  indicted  and  tried  for  living  in  adul* 
teiy.  It  was  held  that  the  husband  was  incompetent  to  tes- 
tify on  the  trial  against  either  of  them.  The  decision  appears 
to  have  been  based  upon  the  common  law;  it  does  not  reier 
to  any  statute  upon  the  subject. 

In  Commonwealth  v.  Sapp,  90  Ky.  580,  29  Am.  St.  Rep. 
405,  defendant  was  indicted  for  an  attempt  to  poison  his  wife. 
It  was  held  that  the  wife  was  a  competent  witness  against 
him  to  prove  that  she  saw  him  sprinkle  some  substance  on 
food  intended  for  her;  the  food  thus  prepared  was  produced 
at  the  trial  and  proved  to  contain  arsenic. 

The  statute  of  Texas  provided  that:  *^The  husband  and 
wife  may  in  all  criminal  actions  be  witnesses  for  each  other, 
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but  thej  sball  In  no  case  testify  against  each  other  except  in 
a  criminal  prosecution  for  an  offense  committed  by  one  against 
*vv  the  other/'  Under  this  statute  it  was  held  that  the  wife 
was  not  a  competent  witness  against  the  husband  in  a 
prosecution  against  him  for  incest 

State  y.  Sloan,  55  Iowa,  219,  was  a  case  in  which  the 
defendant  was  indicted  for  bigamy.  The  statute  provided 
that  neither  the  husband  nor  wife  shall  be  a  witness  against 
the  other,  except  in  a  criminal  proceeding  for  a  crime  com. 
mitted  by  one  against  the  other.  The  court  said:  "Incur 
opinion,  if  the  defendant  is  guilty  of  bigamy,  he  committed  a 
crime  against  his  wife.  We  think  that  she  is  a  competent 
witness.'* 

In  State  ▼.  Hughes,  58  Iowa,  165,  the  defendant  was  indicted 
for  bigamy.  It  was  held  that  the  oral  testimony  of  the  law* 
ful  wife  was  competent  in  behalf  of  the  state  for  the  purpose 
of  proving  a  marriage  between  herself  and  defendant. 

In  Nebraska  the  statute  provided  that:  '*  The  husband  can 
in  no  case  be  a  witness  against  the  wife,  nor  the  wife  against 
the  husband,  except  in  a  criminal  proceeding  for  a  crime  com- 
mitted by  the  one  against  the  other;  but  they  may,  in  all 
criminal  prosecutions,  be  witnesses  for  each  other."  In  Lord 
V.  State^  17  Neb.  526,  upon  the  trial  of  an  indictment  against 
a  man  for  deserting  his  wife,  and  living  and  cohabiting  with 
another  woman  in  a  state  of  adultery,  the  wife  was  held  to  be 
a  competent  witness  against  him. 

The  case  of  Baeaett  v.  United  States^  137  U.  S.  496,  is  much 
relied  on  by  counsel  for  defendant.  In  that  case  the  court 
had  under  consideration  a  conviction  for  polygamy  under  the 
laws  of  Utah.  The  Civil  Code  of  that  territory  was  the  same 
as  our  statute  in  respect  to  the  examination  of  husbands  and 
wives  as  witnesses  against  each  other,  except  that  our  statute 
applies  to  both  civil  and  criminal  proceedings,  but  the  Crim- 
inal Code  of  Utah  was  as  follows: 

**  Except  with  the  consent  of  both,  or  in  cases  of  criminal 
violence  upon  one  by  the  other,  neither  husband  nor  wife  are 
competent  witnesses  for  or  against  each  other  in  a  criminal 
action  or  proceeding  to  which  one  or  both  are  parties." 

On  review  by  the  United  States  supreme  court  it  was  held 
that  the  wife  was  not  a  competent  witness.  The  decision 
*^*  was  fully  warranted  by  the  Criminal  Code  of  Utah,  and  so 
the  opinion  of  Mr.  Justice  Brewer  declares;  but  he  expressed 
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the  further  yiew  that  the  wife  was  an  inoompetent  witneea 
eyen  nnder  the  terms  of  the  Civil  Code, 

That  the  making  of  the  affidavit,  if  false,  was  a  crime  is 
conceded.  Bnt  it  is  contended  by  defendant's  counsel  that  it 
was  a  crime  against  the  state — a  crime  against  society — a 
public  crime,  but  not  a  crime  against  the  wife. 

All  crimes  are  crimes  against  the  public;  the  first  element 
of  a  crime,  as  stated  in  oar  criminal  code,  is  that  it  ''consists 
in  a  violation  of  a  public  law":  Gen.  Stats.,  232.  But  crimes 
directly  affecting  particular  persons  or  individuals  are  uni- 
formly considered  crimes  against  such  persons  or  individ- 
uals. For  example:  The  murderer  commits  a  crime  against 
the  person  whose  life  he  destroys;  the  thief  commits  a  crime 
against  the  person  whose  property  he  steals;  the  libeler  com- 
mits a  crime  against  the  person  whose  good  name  and  fame  he 
destroys  or  injures;  and  yet  all  these  several  classes  of  crimes 
are  crimes  against  the  public. 

Blackstone  says:  ''In  all  cases  the  crime  includes  an 
injury;  every  public  offense  is  also  a  private  wrong,  and  some- 
what more;  it  affects  the  individual,  and  it  likewise  affects 
the  community":  4  Blackstone's  Commentaries,  4. 

From  a  review  of  the  decisions  it  appears  that  there  is  some 
conflict  in  respect  to  the  question  as  to  when  a  husband  or 
wife  may  testify  against  the  other,  under  statutes  like  ours. 
In  Texas  a  late  decision  seems  to  limit  the  wife's  right  to 
testify  against  her  husband  to  cases  of  violence  against  her 
person  as  at  common  law.  On  the  other  hand,  the  Iowa  and 
Nebraska  decisions,  under  a  statute  like  ours,  extend  the  right 
to  the  wife  to  testify  against  her  husband  in  any  criminal 
action  or  proceeding  for  any  crime  committed  against  her,  and 
bigamy  and  adultery  are  held  to  be  crimes  against  the  lawful 
wife. 

Our  statute  does  not  limit  the  right  of  the  husband  or  wife 
to  testify  to  criminal  prosecutions  for  crimes  involving  per- 
sonal violence,  either  actual  or  constructive;  the  language 
^v*  is  unqualified  that  the  husband  or  wife  may  testify 
against  the  other  "in  a  criminal  action  or  proceeding  for  a 
crime  committed  by  one  against  the  other."  This  language 
is  broad  enough  to  include  any  crime,  whether  of  violence  to 
the  person  or  other  crime  committed  by  the  husband  or  wife 
directly  affecting  the  other. 

Since  some  private  wrong  or  injury  is  included  in  every 
crime,  it  is  evident  that  the  word  '*  crime"  in  that  clause  of  the 
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statute  which  permitf  the  husband  or  wife  to  testify  against 
the  other  in  a*' criminal  action  or  proceeding  for  a  crime 
ooromitted  by  one  against  the  other/'  means  the  private 
wrong  or  injury  included  in  such  public  crime.  The  word 
must  have  such  meaning,  or  the  statute  is  meaningless.  It 
follows  that  a  wife  is  competent  to  testify  against  her  hus- 
band in  a  criminal  action  or  proceeding  whenever  she  is  the 
individual  particulariy  and  directly  injured  or  affected  by 
the  crime  for  which  he  is  being  prosecuted. 

In  the  case  at  bar  defendant  was  charged  with  committing 
the  crime  of  perjury  in  an  action  for  divorce  against  his  wife. 
The  purpose  of  the  aflSdavit  was  to  aid  him  in  his  suit  against 
her;  it  was  to  give  ihe  court  jurisdiction  of  the  cause  with- 
out personal  service  of  process  upon  his  wife;  and  the  object 
of  that  portion  of  the  affidavit  of  which  perjury  is  predicated 
was  to  enable  him  to  give  the  court  jurisdiction  without  mail- 
ing a  copy  of  the  summons  to  his  wife.     If,  in  making  such 
affidavit,  defendant  committed  perjury,  the  effect  of  his  crime 
was  to  diminish  the  wife's  chances  of  obtaining  notice  of  the 
divorce  suit,  and  thus  deprive  her  of  the  privilege  of  making 
any  defense.     It  is  clear,  therefore,  that  she  was  the  particu- 
lar individual  whose  private  rights  and  interests  would  be 
affected  by  the  crime.    It  is  true  the  crime  of  perjury  com- 
mitted in  such  a  case  was  a  crime  against  the  public  admin« 
istration  of  justice;  the  public  are  deeply  interested — every 
good  citizen  is  interested — ^in  punishing  and  preventing  the 
crime  of  perjury;  but  the  perjury  in  this  case  was  calculated 
to  inflict  upon  the  wife  of  defendant  a  direct  private  injury 
to  her  individual  rights  and  interests.    That  the  crime  was 
^®  against  her,  in  the  sense  in  which  every  crime  is  an  in- 
jury to  a  particular  individual,  cannot  be  doubted.     In  the 
first  place  the  perjury  was  liable  to  deprive  her  of  the  right 
of  making  defense;  if  deprived  of  that  right  she  might  be 
wrongfully  deprived  of  her  husband,  and  of  her  right  to  sup- 
port from  his  estate  or  from  his  labor;  besides,  if  divorced, 
she  would  be  subjected  to  the  stigma  of  having  been  false  to 
her  marital  vows.    A  decree  of  divorce,  in  the  estimation  of 
all  good  people,  causes  ignominy  and  disgrace  to  fall,  more  or 
less  heavily,  according  to  the  nature  of  the  case,  upon  the 
party  adjudged  to  be  in  the  wrong.    The  rule  of  the  common 
law  that  a  wife  may  testify  agninst  her  husband  in  a  case 
where  he  is  charged  with  a  crime  of  violence  against  her  per- 
son rests,  it  is  said,  upon  the  principle  of  affording  her  the 
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means  of  Mif-protection.  In  the  ruder  period  in  which  the 
eommon  law  took  its  riie^  life  and  limb  were  principally  re- 
garded; proper! J  was  also  esteemed  worthy  of  protection,  bnt 
the  property  rights  of  the  wife  were  greatly  restricted,  and 
her  personal  $tatit9  was  almost  entirely  merged  in  that  of  her 
husband.  In  the  present  age  there  have  been  great  changes; 
other  than  tangible  things  are  more  highly  esteemed;  should 
it,  therefore,  be  deemed  strange  that  modern  legislation  should 
give  the  wife  the  means  of  protecting  that  which  is  often 
dearer  to  her  than  life,  liberty,  or  property? 

"Who  Bteali  my  puna  steals  trash; 
Bat  ha  that  filches  from  me  my  good  name 
Robs  me  of  that  which  not  enriches  htm. 
And  makes  me  poor  indeed." 

The  reasoning  of  the  learned  justice  in  BasHtt  v.  United 
States^  137  U.  8.  496,  though  well  expressed,  does  not  shake 
our  conclusion  in  this  case.  Bven  if  it  may  be  said  that  the 
ofTenses  of  adijltery,  incest,  bigamy,  and  polygamy,  committed 
by  a  husband,  are  not  crimes  against  the  wife,  for  the  reason 
that  they  imply  no  fault  on  her  part,  and  inflict  no  direct  in* 
jury  to  her  absolute  rights  as  an  individual  (points  we  do  not 
decide),  still  it  cannot^be  maintained  that  a  husband  does 
not  commit  a  crime  against  his  wife  when,  in  a  suit  for 
divorce,  *•*  he  commits  the  crime  of  perjury  for  the  purpose 
of  having  her  adjudged  guilty  of  a  matrimonial  offense,  so  as 
to  obtain  a  decree  against  her,  and  thus  deprive  her  of  prop- 
erty rightSi  besides  fastening  a  stigma  upon  her  character. 

In  this  case  defendant  instituted  the  action  against  his 
wife;  he  made  oath  to  the  false  affidavit  in  the  cause  against 
her;  he  did  this  for  the  purpose  of  procuring  constructive 
service  of  summons  against  her.  The  perjury  committed  in 
making  such  affidavit  was  a  crime  against  the  public;  but 
if  it  was  not*al80  a  crime  against  the  wife,  whose  name  and 
rights  were  assailed,  where  shall  we  look  for  the  private  wrong 
or  injury  included  in  such  public  crime?  If  not  the  wife, 
then  what  individual  was  particularly  affected  by  such  crime? 

We  are  not  prepared  to  believe  that  the  statute  under  con- 
sideration was  intended  to  be  declaratory  of  the  common  law 
merely.  In  this  connection  it  is  proper  to  notice  again  the 
tendency  of  modern  legislation  in  this  state.  For  many  years 
it  has  been  the  policy  of  our  people  to  enlarge  the  rights  of 
married  women,  and  to  give  them  greater  protection  in  every 
direction,  until  at  last  they  have  been  fully  enfranchised. 
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80,  abOi  the  iame  tendenoj  marks  the  legislation  upon  the 
mbjeoi  of  witnesses;  the  role  as  to  oompetency  has  been 
gradoalljr  extended  and  broadened  nntil  very  few  common* 
law  restrictions  remain. 

In  onr  opinion  the  trial  court  did  not  err  in  allowing  the 
wife  to  testify  in  behalf  of  the  state  in  this  case.  This  die- 
poses  of  the  matters  presented  to  this  court  upon  this  review. 
No  substantial  error  appearing  in  the  recordi  the  judgment 
of  the  district  court  is  affirmed. 

IvDionmiT — VAUAHoa— Tnn.— The  tinM  of  the  oommtnton  of  an  of- 
fuiM  miul  bo  proTod  m  laid  in  tho  indietmont  only  when  time  u  of  th* 
OMonoe  of  the  offenee^  or  a  neoaeeery  ingredient  in  the  deecription  of  itt 
MUkr  T.  8UUe^  SS  Miea.  S66;  69  Am.  Deo.  851,  and  note;  8udi  t.  BanuU^ 
t  Kan.  S80;  S7  Am.  Deo.  471,  and  note.  The  indictment  mast  state  the 
time  when  an  offense  was  oommitted,  but  the  proof  need  not  bo  ooofined  t» 
that  time;  it  is  only  necessary  to  show  that  the  offense  was  committed  prior 
to  the  finding  of  the  iudictment:  8taU  T.  OrrtU^  1  Dot.  139;  17  Am.  Deo* 
66Sk  and  note;  and«  within  the  atatute  of  limitations*  Oboir.  SiaU^  11  Oa. 
6S;  66  Am.  Deo.  410,  and  note. 

WmnHKia^WHU  HosBAm  ahd  Wive  oav  Tnnrr  AoAnm  Ohk 
AHOTmn. — A  wife  wuBf  testify  against  her  hnsband  as  to  a  orime  agaiaat 
her  own  person:  ComtnonweoAA  t.  8app^  90  Ky.  660;  S9  Am.  St  Repi  406^ 
and  extended  note.  See,  also^  the  extended  note  to  8iaU  ▼•  Beiffd^  27  Am. 
Dee.  877.  * 

AunuDoow  Wan  Plba  or  Will  Pkbtail:  See  the  extended  notes  t» 
9iaU  T.  IiQBh.  41  Am.  Rep.  475;  P^Bfk  t.  BtnOef.  11  Am.  8t.  Repi  SSB. 
and  the  osses  of  Jbnm  T.  Attli^  66  Miss.  880;  14  Am.  8k  Rep.  570,  and  note 
with  the  eases  odUeetod;  and  Hooptt  ▼•  teK  80Tez.  App.  41^  0  Am» 
8t.  Rep^  9S6b  and  aolsb 
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Caekikbs— LnnrATiov  UroN  Lubiutt— Bilui  ov  LiDnro.— When  foodt 
are  diipped  under  a  t^rbftl  agreemaal  before  may  writUa  eontnot  or 
bill  of  ladiog  bae  been  tendered  to  tbe  ebipper,  the  enbeeqaent  eooept* 
enoe  of  m  bill  of  lading  witboot  assenting  to  Its  conditions  dose  not 
pieclnde  the  shipper  frofn  showing  what  the  aotnal  agreement  was^  in 
an  aotion  to  reeorer  for  a  loss. 

ClBRISBS— BiLU    Of   LaDIHO    AMM    BoTH    BBOBPn    AVD    CONTBAOn    TO 

Cabbt. — In  so  far  as  they  acknowledge  tbe  delirery  and  aoceptanoe 
of  tbe  goods^  they  are  mere  receipts^  and,  as  to  the  rest»  they  are  ooo- 
tracts. 

Garbibbs— LimTATiORB  Upon  Liabiliit— Rbcbipt  ab  Coxtbaot  of  Shif^ 
MBBT. — A  receipt  for  goods  giren  by  a  common  carrier,  with  an  nn^ 
wgned  contract  to  carry  upon  oertain  conditions  printed  on  tbe  back 
thereof,  and  stating  that  a  bill  of  lading  is  to  be  giren  thereafter,  doee 
not  cooatitnte  a  special  contract  of  shipment  limiting  the  carrier's  lia- 
bUity. 

Cabbibbs — ^LmiTATiOH  OB  LxABiLinr  BT  KonoB. — ^The  common-law  liabil- 
ity of  common  carriers  cannot  be  rsstrioted  by  notice  whether  brought 
home  to  the  shipper  or  not^ 

W.  H,  and  J,  J7.  Moore  and  PwrcM^  for  tho  appellant 

Edmund  Furihmann  and  William  M.  Johmonf  for  tho  ap- 
pellee. 

**  WiLKiNy  J.  Appellee  sued  appellant  in  tbe  superior 
court  of  Cook  county,  to  recover  the  value  of  certain  beer 
alleged  to  have  been  shipped  by  him  over  its  line  from  New 
York  to  Chicago,  which  was  spoiled  and  lost  to  the  plaintiff 
while  en  rottU.    The  **  trial  resulted  in  a  judgment  for 

(266) 


266  Merchants'  D.  T.  Co.  9.  Fubthmann.    [lUinoia, 

plaintiff  for  two  handred  and  ninety-nine  dollars  and  costs  of 
suit  This  is  an  appeal  from  a  judgment  of  afiSrmance  in 
the  appellate  court. 

For  the  purposes  of  this  decision  the  following  facta  are 
accepted  as  established  by  the  judgment  below:  On  the  fourth 
day  of  May,  1889,  Rudolph  Oelsner,  of  New  York,  sent  by 
one  of  his  truckmen,  to  the  defendant's  freight  depot  in  that 
city,  the  beer  in  question.  The  truckman  received  and 
returned  to  Oelsner  the  following  receipt: 


For  Information  and  Bills  of  Lading  Mpplf  at  OfHeo,  335  Broadway. 


New  York,  May  4,  1889. 

Received  from  Rudolph  Oelsner^  No.   40  Eeade  St.,  in 

apparent  good   order,    (except  as   noted,)   the    following 

PACKAQES,  (contents  unknown,)  marked  as  in  the  margin, 

subject  to  the  conditions  on  the  back  of  this  receipt: 

MARKED  !  (N.r.a^  H.  R.  R.  R.  ) 

ftO     \  May  4,  1889.  \ 

[         8L  John  9  Hark.  ) 


F*  Furthmannt 

169  N.  Clark  St, 

Chicago,  IH 
Charges  $ OwnerU  risk 


Twenty  hi{fhbU.  Beer. 

Bill  <^  Lading  given  ai  SS5  Broad- 
wag^  N.  T.,  Mag  6,  1889, 

Hurd. 


KVReiid  the  conditioru  on  t/ie  back  qf  this  Receipt. 


On  the  back  it  was  stated,  '*Tbe  within  mentioned  goods  to 
be  forwarded  under  the  following  conditions."  Then  follow  a 
number  of  conditions.  On  the  6th  of  May,  Oelsner  received 
from  the  company  a  bill  of  lading,  as  follows. 

"  New  York,  May  4, 1889. 
''  Received  from  Rudolph  Oelsner.  40  Rende  St.,  in  apparent 
good  order,  (except  as  noted,)  the  following  packages,  (con- 
tents and  value  unknown,)  marked  as  in  the  margin,  vis: 

to  Twenty  ha{fbbls.  Beer, 

Owner's  ritk. 
(higinal  B./L,  given  May  6/89. 

To  be  forwarded  to  Chicago,  IlL 

(UNDER  THE  FOLLOWING  CONDITIONS.)* 

^^  Then  follow  conditions  in  the  body  of  the  bill  of  lading, 
the  same  as  appear  on  the  back  of  the  receipt,  one  or  more 
of  which,  it  may  be  conceded,  would  exempt  the  carrier  from 
liability  for  the  loss  sued  for,  if  binding  on  the  plaintiff.  This 
bill  of  lading  was  duly  signed. 

Tiie  evidence  upon  the  trial  tended  to  prove,  and  henoe  the 
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▼erdict  of  the  jar7*an<l  judgment  of  Affirmance  hj  the  appel- 
lata  eoart  has  conclasirely  established  the  fact,  **  that  prior 
to  the  reception  of  the  goods  the  carrier  agreed  with  the  ship- 
per to  transport  them  in  '  cold  service/  and,  before  any  bill  of 
lading  was  made,  had  shipped  the  goods."  The  contract  of 
carriage  having  been  entered  into  there,  the  laws  of  New  York 
will  control  as  to  its  nature,  interpretation,  and  effect.  Au« 
thorities  need  not  be  cited  in  support  of  this  proposition. 

It  was  said  in  Kirkland  v.  LHnsmore,  62  N.  Y.  171,  20  Am. 
Rep.  475:  "It  has  been  repeatedly  adjudged  in  this  state  the 
acceptance  by  the  shipper,  on  the  delivery  of  the  goods  for 
transportation  to  the  carrier,  of  a  receipt  or  bill  of  lading 
signed  by  the  carrier,  expressing  the  terms  and  conditions 
upon  which  they  are  received  and  are  to  be  carried,  con- 
stitutes, in  the  absence  of  fraud  or  imposition,  a  contract  con- 
trolling the  rights  of  the  .parties."  The  general  rule  thus 
stated  has,  so  far  as  we  know,  been  uniformly  adhered  to  by 
the  courts  of  that  state. 

It  waer,  however,  decided  in  the  case  of  Bostwiek  y.  Baltimore 
^tc.  R,  R.  Co,f  45  N.  Y.  712,  that  where  goods  were  shipped 
under  a  verbal  agreement,  before  any  written  contract  or  bill 
of  lading  had  been  tendered  to  the  plaintiff,  the  subsequent 
acceptance  of  a  bill  of  lading  without  assenting  to  its  condi- 
tions would  not  conclude  the  shipper.  It  was  there  said: 
**  There  was  no  contradiction  attempted  of  the  evidence  of  the 
plaintiff  that  he  made  a  verbal  contract  with  Cooke  for  the 
transportation  of  the  fifty-four  bales  through  to  New  York  by 
'  all  rail,'  and  agreed  to  pay  the  all-ruil  rate.  The  goods 
were  shipped  under  this  verbal  agreement  before  any  written 
contract  or  bill  of  lading  had  been  tendered  to  the  ^^  plain- 
tiff. The  verbal  agreement  had  been  acted  upon,  and  under 
it  the  plaintiff  had  parted  with  all  control  over  his  goods. 
The  rule  that  prior  negotiations  are  merged  in  a  subsequently 

written  contract  does  not  apply  to  such  a  case  as  this 

If  the  plaintiff  had  expressly  assented  to  the  terms  of  the 
bill  of  lading  subsequently  delivered  to  him,  such  assent 
would  operate  as  a  change  of  the  terms  of  the  contract 
originally  made,  and  under  which  he  had  parted  with  his 
property.  But  after  the  verbal  agreement  had  been  consum- 
mated, and  rights  had  accrued  under  it,  the  mere  receipt  of 
the  bill  of  lading,  inadvertently  omitting  to  examine  the 
printed  conditions,  was  not  sufficient  to  conclude  the  plaintiff 
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from  showing  what  the  actaal  agreement  was  under  which 
the  goods  had  been  shipped.''  The  doctrine  is  recognised  in 
0$rmania  Fire  In$.  Co.  y.  MemphU  etc  R.  i?.  Co.,  72  N.  Y. 
90;  28  Am.  Rep.  118.  See,  also,  Swift  y.  Paeifie  Mail  Sieam^ 
fl&tp  Co.,  106  N.  Y.  206. 

The  scope  of  the  latter  decision  on  this  point  is  accnratelj 
stated  in  the  9yUabu%  as  follows:  '^  The  parties  made  a  spe- 
cial contract  as  to  the  transportation  of  the  oil.  Two  months 
after  its  delivery  at  Panama  the  common  agent  of  the  defend- 
ants  here  executed  hills  of  lading,  which  were  sent  to  plain- 
tiffs,  but  were  not  received  until  after  the  oil  had  left 
AspinwalL  The  contract,  as  set  forth  in  the  bills,  was  differ- 
ent from  that  actually  made.  Held,  that  defendants  could 
not  alter  or  abrogate  the  contract  actually  made  by  issuing 
bills  of  lading,  and,  in  the  absence  of  proof  establishing  that 
plaintiff  consented  to  accept  the  bills  in  place  of  the  prior 
contract,  the  latter  must  control." 

Leaving  out  of  consideration,  then,  the  receipt  of  May  4th, 
the  rights  of  the  parties  would  clearly  be  controlled  by  the 
above-mentioned  verbal  agreement  But  counsel  for  appel- 
lant contend  that  that  receipt,  with  its  conditions,  became 
the  contract  of  the  |)arties  at  its  date,  when  the  goods  were 
delivered,  and  continued  to  be  the  contract  until  Hay  6th, 
when  ^*  the  bill  of  lading  was  delivered,  during  which  time 
the  goods  were  en  route,  and  therefore  the  doctrine  of  Boitwich 
V.  Baltimore  etc.  R.  R.  Co.  45  N.Y.  712,  has  no  application.  Upon 
the  facts  of  the  case  we  are  clearly  of  the  opinion  that  the 
paper  delivered  by  the  carrier  to  the  shipper  on  May  4th  was 
in  no  sense  a  contract  of  shipment.  If,  as  is  contended,  the 
receipt  of  May  4th  and  the  bill  of  lading  of  the  6th  are  iden- 
tical in  their  legal  effect,  and  the  former  was  intended  by  the 
parties  as  a  contract  of  shipment,  the  question  naturally 
arises,  Why  was  the  bill  of  lading  made?  If  the  parties  in- 
tended  the  receipt  to  be  the  contract  of  shipment,  with  the 
same  conditions  as  the  bill  of  lading  afterwards  delivered  to 
the  shipper,  why  were  the  conditions  not  put  in  the  receipt  as 
they  were  in  the  bill  of  lading,  instead  of  being  merely  printed 
on  the  back  of  it,  and  referred  to?  The  proper  construction 
of  the  two  papers  is  essentially  different  The  receipt  is  an 
attempt  by  the  carrier  to  limit  its  common-law  liability  by 
notice:  Western  Tramp.  Co.  v.  Newhall,  24  111.  466;  76  Am. 
Dec.  760;  Michigan  Cent.  R.  R.  Co.  v.  HaU,  6  Mich.  244;  Newell 
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▼.  Smith,  49  Vt.  265;  Ayre$  t.  Western  R.  R.  Co^  14  Blatobt 
9;  Prentice  Y,  Decker^  49  Barb.  21;  Limburger  t.  WeeteoitfAi 
Barb.  288;  Southern  Exprese  Co.  y.  Purcell,  87  Qa.  103;  92 
Am.  Deo.  63;  Railroad  Co.  ▼.  Manufacturing  Co^  16  Wall. 
318. 

In  the  latter  ease  the  carrier  gave  a  receipt  for  goods  ai 
follows: 

"  Received  from  V.  A  M.  Bostwicic,  as  consignor,  the  articles 
marked*  numbered,  and  weighing  as  follows  [wool  described], 
to  be  transported  over  said  road  to  the  depot  in  Detroit,  and 
there  to  be  delivered  to  ...  •  agent  or  order,  npon  the  pay- 
ment of  the  charges  thereon,  and  subject  to  the  rules  and 
regulations  established  by  the  company,  a  part  of  which 
notice  is  given  on  the  back  hereof.  This  receipt  is  not  trans* 
ferable.  Hastings,  Freight  Agent." 

On  the  back  was  printed  the  following: 

^  The  company  will  not  be  responsible  for  damages  occa* 
sioned  by  delays,  storms,  accidents,  or  other  causes,  .  •  •  • 
and  all  goods  and  merchandise  will  be  at  the  risk  of  the 
owner  thereof  while  in  the  company's  warehouses,  ^*  except 
such  loss  or  injury  as  may  arise  from  the  negligence  of  the 
agents  of  the  company."  The  action  was  for  a  loss  of  the 
wool  by  fire  while  in  the  depot  at  Detroit  Justice  Davis,  de* 
livering  the  opinion  of  the  court,  passing  upon  the  efiect  of 
the  receipt,  said:  *'It  is  insisted,  however,  by  the  plaintiffs 
in  error,  if  they  are  not  relieved  from  liability  as  carriers  by 
the  provisions  of  their  charter,  that  the  receipt  taken  by  the 
consignor,  without  dissent,  at  the  time  the  wool  was  received, 
discharges  them.  The  position  is,  that  the  unsigned  notice 
printed  on  the  back  of  the  receipt  is  a  part  of  it,  and  that 
taken  together  they  amount  to  a  contract,  binding  on  the  de* 
fendant  in  error."  After  referring  to  the  cases  holding  that  a 
carrier  can,  by  special  contract  assented  to  by  the  shipper, 
limit  his  liability,  he  holds  that  the  receipt  and  notice  did 
not  amount  to  such  a  contract,  and  says  the  weight  of  author- 
ity is  against  its  validity.  Justice  fireese,  rendering  the 
opinion  of  this  court  in  the  case  of  Western  Tranep,  Co.  v. 
NewhaU,  24  111.  466,  76  Am.  Dec.  760,  speaking  of  the  receipt 
there  relied  upon,  said:  ^*No  distinction  has  been  attempted 
to  be  made,  nor  can  be  made,  between  a  public  notice  in  the 
newspapers  or  by  handbills  or  otherwise,  and  the  notice  con- 
veyed by  this  receipt,  it  being  printed  on  the  back  of  it,  for 
wherever  it  may  be  found  it  is  but  notice." 
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Billi  of  lading  tro  both  receipts  and  contracto  to  cany. 
*'  80  far  aa  thej  acknowledge  the  delivery  and  aeoaptanoe  of 
the  goods  they  are  mere  receipts;  aa  to  the  rest  they  are  con- 
tracts":  Hutchinson  on  Carriers,  122.  If  the  contention  of 
appellant  is  correct,  the  paper  of  May  4th  is  a  receipt  for  the 
goods,  with  a  contract  to  carry  upon  certain  conditions  printed 
on  the  back  of  it,  signed  by  no  one.  We  are  clearly  of  the 
opinion  that  such  a  receipt  should  not  be  given  the  legal  effect 
of  a  special  contract  limiting  a  public  carrier's  common-law 
liability.  No  good  reason  can  be  shown  why,  if  the  intention 
is  to  so  contract  with  the  shipper  in  good  faith,  theconditionB 
should  not  be  embodied  in  the  contract  and  properly  signed, 
^^  as  was  done  in  the  bill  of  lading  dated  May  6th,  and  thia 
we  understand  to  be  in  harmony  with  the  decisions  in  New 
York.  There  the  court  of  appeals  has,  as  before  stated,  held 
that  where  the  conditions  are  eml>odied  in  the  receipt  or  bill 
of  lading,  as  in  Belg^r  v.  Dinsmors^  51  N.  Y.  166, 10  Am.  Rep. 
675,  the  acceptance  of  the  paper  is  conclusive  evidence  of  the 
fact  that  the  shipper  knew  its  contents  and  assented  thereto; 
but  we  have  been  able  to  find  no  decision  of  tliat  court  giving 
such  a  construction  to  a  mere  receipt  calling  attention  to  con* 
ditions  on  the  back  of  it  On  ti)e  contrary,  it  has  there  been 
uniformly  held  that  the  liability  cannot  be  restricted  or 
limited  by  notice,  whether  brought  home  to  the  shipper  or  not: 
Bulger  v.  Dimmore^  34  How.  Pr.  421,  and  cases  cited.  More- 
over, the  receipt  of  May  4th  bears  upon  its  face  a  refutation  of 
the  idea  that  the  shipper  assented  to  it  as  a  contract  of  ship- 
ment It  states  that  a  bill  of  lading  is  to  be  given  thereafter. 
That  fact  also  shows  that  neither  party  intended  it  to  be  more 
than  a  receipt  for  the  goods.  The  evidence  as  to  the  custom  of 
parties  in>like  transactions  tends  to  support  this  view,  and  the 
appellate  court  has  so  found  the  fact. 

In  our  opinion  the  transaction,  as  evidenced  by  the  two 
papers,  shows  on  its  face  that  the  only  contract  of  shipment 
ever  made  between  the  parties,  in  writing,  was  the  bill  of  lad« 
ing  issued  after  the  goods  had  been  shipped,  and  that  the  case 
is  clearly  within  the  rule  announced  in  Boatwiek  v.  BaUimort 
etc.  R.  R.  Co.,  46  N.  Y.  712. 

The  judgment  will  be  affirmed. 

Bills  or  Ladiko— Naturb  and  Conclu8ivbni88  or.— The  aeceptano* 
of  a  bill  of  lading  by  the  shipper  with  knowledge  of  its  contents  makes  it  a 
binding  contract,  and  defines  the  rights  and  liabilities  of  the  parties  to  it; 
The  bill  of  lading  is  both  a  receipt  and  a  contraok     As  a  receipt  it  is  explain- 
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ftbU  M  betwMo  ibf  ihipper  an4  tlM  Mrriar;  1ml  ptrol  oridenM  Ipnot  admis- 
sible to  mrj  Hbm  tenns  of  that  portion  of  it  oonttttntiDg  the  oontraets  Vam 
MUenw.  Newton,  184  K.  Y.  143;  ao  Anu  8t.  Bep.  080,  and  extnded  nottu 

CU9SISSJB— lavmifo  CoMMOM-uiw  Liabilitt  bt  Nones.— Thia  ^ee- 
tkm  ia  thoroughly  diacnased  in  the  extended  note  to  £an»a$  C^f  §te»AM» 
Ook  T.  MadtboMgk,  b  Abl  St  Rep.  790. 


Hbffbom  V.  RiOB. 

n«  lixmon,  2]«.] 

Bbcsivbbs — Fatmbit  07  Imtxkbbt  vt — Crbdit  ids.— a  recslTer  whopaya 
intereat  on  debta  aecnred  by  deed  of  tmst  on  the  aaaigned  property  ia 
entitled  to  credit  therefor,  although  fueh  intereat  ia  paid  out  of  money 
borrowed  by  him  from  one  of  hia  inaolvent  aasigneea  and  afterwards 
repaid  to  the  latter  by  hioL 

BJH3BITIR8— Right  to  Bobbow  Mombt.— Although  a  reoeiTer  may  hava  no 
right  to  borrow  money,  yet  if  he  uaea  monay  borrowed  by  him  to  dia- 
chaige  a  Talid  lien  on  the  property  committed  to  hia  charge,  and  aota  in 
good  faith  in  making  the  payment,  he  ia  entitled  to  credit  therefor  aa 
against  the  insolvent  debtora  who  have  received  the  benefit  of  the  pay- 
ment 

RscBiVKRa  Havb  no  Riobt  to  Loan  Funds  ooming  to  their  hands  aa 
receivers.  If  they  loan  such  mouey  and  loaa  it  they  must  stand  the 
lo88|  except  under  special  ciroomstaitcea. 

RBCiciVKBa~-LiABiLiiT  TOR  LoANS  Madb  BY.— A  receiver  acting  aa  the 
ssanager  of  a  hotel  business  must  necesaarily  exeroiae  hia  discretion  in 
many  cases.  If  he  acta  in  good  faith,  and  conducts  the  busineaa  aa  a 
prudent  person  would  hia  own,  he  ia  not  liable  for  the  lose  of  a  small 
loan  made  to  a  guest 

RaoBiYBBa— Faoov  ov  Aocount. — When  a  receiver's  account  conaiata  of 
numeroua  items  of  paymenta  made  in  the  regular  courae  of  buainess,  for 
some  of  which  he  has  no  receipts*  but  all  of  which  are  fully  and  correctly 
entered  in  booka  kept  by  him,  his  account  should  be  approved  by  the 
court 

RBCsiYaaa — Duty  to  Filb  iNYENTORY^LiABiLTrr  bob  Dblay. — It  ia  the 
dnty  of  a  receiver  to  make  out  and  file  with  the  court  a  liat  of  the  prop- 
erty which  paases  into  bis  hands,  so  that  creditora  and  all  persona  inter- 
eated  may  know  what  property  belongs  to  the  partiea  in  the  case.  A 
delay  in  filing  such  inventory  is  no  ground  of  complaint^  unless  injury 
ia  ahown  to  have  been  canaed  thereby. 

Rbqeiyer8»Covpbn8ation  of. — ^In  the  absence  of  legislation  regulating  the 
oompeoaation  of  a  receiver  the  court  appointing  him  haa  the  right  to 
determine  the  amount  that  shall  be  paid,  and,  in  passing  upon  such 
compensation,  the  appellate  court  ordinarily  defers  to  the  judgment  of 
the  appointing  court 

Bbouybbs— Mbasurb  or  Compbnsation. — ^Tha  compensation  received  by  a 
receiver  should  correspond  with  tha  degree  of  buainesa  eapaoity,  in  teg. 
rity,  and  responsibility  required  in  the  management  of  the  affairs 
intrusted  to  him.  A  reasonable  and  fair  compenaation  ahould  be 
allowed,  according  to  the  circumatances  of  each  caaa» 
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Oahome  Broth$r$  and  Burgeit^  for  the  appellant 
OurtU  H,  Remy^  for  the  appellee* 

*^*  Craig,  J.  This  is  an  appeal  from  a  judgment  of  the 
appellate  court,  aflSrming  a  judgment  of  the  superior  court  of 
Cook  county,  wherein  the  accounts  of  James  H.  Ricey  receiver, 
were  confirmed  and  approved. 

On  the  ninth  day  of  January,  1889,  James  J.  Grore  filed  a 
hill  in  the  superior  court  of  Cook  county,  against  Patrick  H. 
Ileffron,  for  a  dissolution  of  a  partnership,  for  »n  accounting 
and  injunction,  and  for  the  appointment  of  a  receiver  for  cer- 
tain leasehold  interests  in  lots  14, 16, 16,  and  17,  in  block  115, 
school  section  addition  to  Cliicago  (being  a  strip  of  land  one 
hundred  feet  in  width,  and  extending  from  Clark  street  to 
Pacific  avenue),  and  the  two  buildings  on  said  lots  (the  Gore 
Fire-Proof  European  Hotel  building,  and  the  Open  Board  of 
Trade  building),  and  the  hotel  business  of  such  hoteL  On 
the  twenty-second  day  of  Januar}^  1889,  the  court  appointed 
James  H.  Rice  receiver.  The  order  under  which  he  was 
appointed  was  as  follows:  *'Upon  agreement  of  the  parties 
hereto,  it  is  ordered  that  James  H.  Rice  be  and  he  is  hereby 
appointed  receiver  of  the  joint  estate,  property,  real  and  per- 
sonal, things  in  action,  debts,  equitable  interests,  and  other 
effects  which  belong  to,  and  are  held  in  trust  for,  the  complain- 
ant, James  J.  Gore,  and  the  defendant,  Patrick  H.  Heffron, 
and  especially  the  hotel  business  conducted  on  the  property, 
known  as  Gore's  Hotel,  as  described  in  the  bill  herein,  and 
all  personal  property  therein  situated,  to  collect  all  rents  and 
to  control  and  manage  the  same,  and  to  continue  the  said 
hotel  business  until  the  further  *^*  order  of  this  court,  upon 
said  receiver  filing  a  bond  as  such  receiver  in  the  penal  sum 
of  twenty-five  thousand  dollars  ($25,000),  with  surety  to  be 
approved  by  this  court,  conditioned  for  the  faithful  perform- 
ance of  his  duties  as  such  receiver."  Rice  acted  as  receiver 
under  the  appointment  until  July  16, 1889,  when  he  resigned, 
and  Nicholas  D.  Laughlin  was  appointed  in  his  place. 

In  his  account  Receiver  Rice  claimed,  and  was  allowed  by 
the  court,  credit  for  three  thousand  seven  hundred  and  forty- 
nine  dollars  and  fifty-eight  cents,  which  is  claimed  to  be  erro- 
neous. Gore  and  Heffron  were  indebted  to  various  creditors 
in  different  sums,  for  which  they  had  given  their  notes,  and 
executed  a  trust  deed  to  Lyman  J.  Gage  on  the  hotel  prop- 
erty to  secure  their  payment.    The  interest  on  these  notea 
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became  due  flemi-annnallj,  and  the  above  SDin  was  interest 
paid  by  the  receiver  on  notes  secured  by  the  trust  deed.  It 
appears,  from  the  evidence,  that  Gore  advanced  Rice  a  part 
of  the  three  thousand  seven  hundred  and  forty-nine  dollars 
and  fifly-eight  cents,  and  Rice  subsequently  repaid  the 
amount  advanced.  We  attach  no  importance  to  this  fact. 
The  payment  stands  on  the  same  footing  as  if  the  entire 
amount  had,  in  the  first  instance,  been  paid  by  the  receiver 
irom  funds  held  by  him  as  receiver*  The  interest  was  due 
from  Gore  and  Heffron.  The  property  in  the  hands  of  the 
receiver  was  pledged  for  its  payment,  and  they  jointly  re- 
ceived the  benefit  resulting  from  the  payment,  and  we  per- 
ceive no  just  ground  upon  which  either  could  complain. 

It  is  said  the  receiver  had  no  right  to  borrow  any  part  of 
the  money  from  Gore  or  any  other  person.  That  may  be 
true;  but,  at  the  same  time,  when  the  receiver  used  the 
money  to  discharge  a  valid  lien  on  the  property  committed 
to  his  charge  and  custody,  and  acted  in  good  faith  in  making 
the  payment,  after  Gore  and  Hefiron  have  received  the  bene- 
fit from  the  payment,  we  think  the  court  properly  allowed 
the  receiver  credit  for  the  sum  paid  out. 

It  is  also  claimed  that  it  was  error  to  allow  Rice  a  credit 
in  his  account  of  twentv-five  dollars  on  account  of  the  Mitch- 
ell  draft  It  *^^  appears  that  Mitchell  was  a  guest  at  the 
hotel  kept  by  the  receiver,  and  twenty-five  dollars  was  ad- 
vanced to  Mitchell  on  his  draft,  which  was  subsequently 
returned  dishonored.  The  master  in  chancer}^  in  his  report, 
disposed  of  the  item  by  holding:  '*  It  is  not  an  unusual  thing 
for  hotel  managers  to  make  email  advances  of  this  character. 
I  think  the  loan  in  this  instance  may  be  properly  considered 
one  of  the  risks  of  the  business,  and  charged  to  the  profit  and 
loss  account  of  the  hotel."  It  is  true  that  the  receiver  had 
no  right  to  loan  the  funds  which  came  into  his  hands  as  re- 
ceiver, and  if  he  made  a  loan  and  lost  the  money  he  ought 
to  be  required  to  stand  the  loss.  But,  in  the  management  of 
the  business  of  the  hotel,  the  receiver,  of  necessity,  was  re- 
quired in  many  cases  to  exercise  his  discretion,  and  if  he 
acted  in  good  faith,  and  conducted  the  business  as  a  prudent 
person  would  manage  his  own  business,  he  ought  not  to  be 
held  responsible  for  a  small  loss  like  the  one  involved:  Beach 
on  Receivers,  sec.  256. 

It  is  next  claimed  that  the  court  erred  in  allowing  the  re- 
ceiver credit  for  seventy-three  items,  amounting  to  nine  thou- 
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Mnd  one  hundred  and  tfairty-fiye  dollars  and  Beventj-four 
cents,  set  forth  in  objections  filed  to  the  receiver's  account. 
When  Rice  was  appointed  receiver  he  found  the  business 
divided  into  departments,  consisting  of  the  hotel  busiiiess^ 
the  Open  Board  of  Trade  building,  consisting  of  seventj^-four 
offices,  the  bar,  and  the  restaurant  in  the  basennent.     Walter 
W.  Eaton  had  charge  of  the  Open  Board  of  Trade  building 
when  Rice  was  appointed  receiver,  and  he  was  continued  in 
charge  while  Rice  remained  receiver.     He  had   charge  of 
renting  the  offices,  collecting  the  rente,  hiring  help,  and  pay- 
ing the  expense  of  help,  and  other  small  items  in  connectioD 
with  the  building.     Rice.also  continued  Nicholas  D.  Laugh- 
lin  as  manager.    He  testified  in  regard  to  his  duties,  as  fol- 
lows: 

'*Q.  What  were  your  duties  during  Rice's  receivership? 
A.  Manager  of  the  hotel  business,  of  the  office,  and  rooms* 
I  did  not  have  charge  of  the  bar,  the  restaurant,  or  the  Open 
Board  of  Trade  building.  I  collected  the  rent  for  the  stores 
in  **^  the  hotel  building.  I  kept  the  general  cash-book 
and  ledger,  which  were  in  my  private  office.  I  received 
the  moneys  from  the  rent  of  rooms,  which-  were  turned 
over  to  me  by  the  hotel  clerks,  the  moneys  from  the  res- 
taurant, which  were  turned  over  to  me  by  the  cashier  of  the 
restaurant,  and  the  monejrs  from  the  bar,  which  irere  turned 
over  to  me  by  the  barkeepers.  Such  clerk^s  and  such  cash- 
ier put  their  receipts  in  the  hotel  safe  at  night,  and  I  took 
them  out  in  the  morning.  I  got  the  receipts  from  the  bar 
daily.  In  such  cash-book  account  was  kept  of  the  moneys 
received  and  paid  out.  I  kept  a  book  for  copies  of  monthly 
statements  made  up  from  my  cash-book.  In  my  cash-book 
I  kept  account  of  the  moneys  turned  in  to  me  from  the  hotel 
office,  and  from  the  restaurant  and  bar,  and  in  such  cash-book 
the  disbursements  were  also  entered.  Nearly  all  the  moneys 
paid  out  were  paid  out  by  me.  I  bought  the  linens  and  sup- 
plies for  the  hotel  proper.  I  paid  the  help  for  the  hotel,  the 
restaurant,  and  the  engineers  and  their  men.  The  payments 
mentioned  in  the  pay-roll  slips  were  made  by  me.  There 
were  monthly  pay-rolls  and  weekly  pay-rolls.  The  hotel  help 
were  paid  monthly.  The  help  in  the  restaurant  and  bar,  and 
all  the  engineers  except  one,  were  paid  weekly.  All  employees 
of  Rice,  as  receiver,  were  paid  out  of  moneys  that  came  into 
his  hands  as  receiver.  None  were  paid  out  of  his  private 
funds.'' 
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Thb  witness  farther  testified:  '^I  assisted  Eaton  in  making 
up  Rice's  account  [Exhibit  1]  of  the  moneys  received  and 
paid  out  by  Rice  daring  his  receivership.  The  data  from 
which  this  account  was  made  were  obtained  from  my  cash- 
book.  The  only  assistance  that  I  gave  Eaton  in  making  up 
the  account  of  the  receipts  and  disbursements  of  Rice  during 
his  receivership  was  in  showing  him  any  thing  he  wanted  to 
find  out,  and  answering  his  questions.  I  have  not  examit^ 
Rice's  Exhibit  2  [the  detailed  statement  of  petty  items],  or 
eompared  it  with  my  cash-book.  I  have  taken  Eaton's  word 
that  the  items  of  Exhibit  2  wefe  cwrectly  copied  from  the 
cash-book/'  ***  Later  the  witnes^  testified:  '*I  have  now 
[April  6y  1892]  compared  Exhibit  2  with  my  casb-hook,  and 
find  it  conreot"  He  also  lestifiad:  '*  I  know  the  cash-book  is 
correct" 

Eaton  testified:  "The  statement  [Exhibit  1]  filed  March 
15, 1893,  purporting  to  show  the  moneys  received  and  paid 
out  by  Rice,  as  receiver,  from  January  28  to  July  17,  1889,  is 
in  my  iiandwriting.  I  began  it  in  January,  1892,  and  finished 
it  ai>oot  March  let  The  data  contained  in  that  statement  I 
obtained  from  the  cash-book  kept  at  the  hotel  during  that 
period.  In  making  that  statement  I  did  not  have  access  to 
the  books  of  the  Open  Board  of  Trade  building.  I  kept  the 
Open  Board  report,  and  we  kept  that  compared  ewery  week  or 
two  with  the  hotel  part  of  the  Open  Board  record.  They  are 
the  same.  That  statement  shows  the  total  receipts  from,  and 
disbrn'senaents  for,  Oore's  Hotel  and  the  Open  Board  of  Trade 
building  from  January  28  to  July  17,  1889.  It  is  an  exact 
copy  of  the  amounts  as  they  appear  on  the  cash  •book  from 
day  to  day.  Sixty-six  thousand  three  hundred  and  three 
doIlaiB  and  eighty-three  cents  was  the  amount  received  by 
Rice,  as  receiver,  and  the  same  amount  was  paid  out  by  him, 
if  we  include  the  amount  turned  over  to  receiver  Laughlin. 
That.statement  was  compared  with  the  vouchers." 

The  witness  Laughlin  also  testified:  ^  Most  of  the  vouchers 
filed  here  by  Rice  were  collected  by  me.  While  I  was  man- 
ager  for  Rice  a  great  many  small  sums  were  paid  out  without 
any  vouchers  being  taken,  but  vouchers  were  taken  for  the 
larger  amounts.  Vouchers  were  not  taken  for  moneys  paid 
to  help.  I  don't  know  whether  it  is  customary  to  take  vouch- 
ers for  moneys  paid  to  help.  The  small  sums  that  I  have 
mentioned  are  covered  by  the  detailed  statement  [Exhibit  2] 
now  tfhowu  uie." 
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From  the  evidence  It  is  apparent  that  from  the  time  Rice 
entered  upon  the  discharge  of  his  duties  as  receiver  until  he 
resigned  a  regular  cash-book  was  kept,  in  which  all  monej 
received  and  paid  out  was  entered.  The  entries  in  the  cash- 
book  were  proven  to  be  a  correct  account  of  what  was  re- 
ceived '**  and  what  was  paid  out,  and  Rice's  account  as 
receiver  was  made  up  from  this  book.  Some  small  items,  as 
appears,  were  paid  out  for  the  bar  and  restaurant,  and  per- 
haps for  some  other  matters  needed  in  the  hotel,  for  which  no 
receipts  were  taken.  But  these  payments  were  made  in  the 
regular  course  of  business.  The  amounts  were  at  the  time 
entered  in  the  cash-booli^as  paid,  and  the  entries  in  this  book 
proven  to  be  correct.  Under  this  evidence  we  regard  the 
order  of  the  court  approving  the  account  of  the  receiver  cor- 
rect 

Complaint  is  also  made  that  the  receiver  failed  to  make 
out  an  inventory  of  the  property  when  he  entered  upon  the 
discharge  of  his  duties  as  receiver.  We  think  it  is  the  duty 
of  a  receiver  to  make  out  and  file  with  the  court,  when  he  is 
appointed,  a  list  of  the  property  which  passes  into  his  hands^ 
00  that  creditors  and  all  persons  interested  may  know  what 
property  belongs  to  the  parties  in  the  case  wherein  the  re- 
ceiver has  been  appointed.  It  is  true  that  Rice  did  not  im- 
mediately make  out  an  inventory  of  the  property  which  passed 
into  his  possession,  but  subsequently  an  inventory  was  made 
out,  which  will  be  found  in  the  record  as  Exhibit  26,  which 
both  Laughlin  and  Eaton,  who  were  in  the  possession  of  the 
property  at  the  time  Rice  was  appointed,  testify  contains  a 
correct  description  of  the  property.  In  this  connection  it  will 
be  observed  that  when  Rice  resigned  he  turned  over  all  the 
property  to  his  successor,  as  will  appear  from  the  receipt  of 
his  successor,  as  follows: 

**  Received  of  James  H.  Rice,  late  receiver,  $2,650.25,  being 
cash  on  hand,  all  books  of  account  and  vouchers  in  my  posses- 
sion, and  all  personal  property  of  every  description,  including 
furniture,  fixtures,  supplies,  etc.,  in  Gore's  Hotel,  together  with 
the  possession  of  said  hotel  and  the  Open  Board  of  Trade 
building,  and  all  leases  and  documents  pertaining  to  the 
leaseholds.  Nicholas  D.  Laughlin,  Receiver. 

«  Dated  July  19,  1889." 

^'^  There  is  no  pretense  that  Rice  converted  any  of  the 
property  to  his  own  use,  or  failed  to  account  for  any  thing 
that  passed  into  his  hands,  nor  is  there  any  claim  that  any 
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injury  baa  reenlted  from  the  fact  that  an  inventory  was  not 
at  once  made  out  and  filed.  Under  such  circumstances  there 
is  no  substantial  ground  for  the  complaint  made  as  to  this 
branch  of  the  case. 

It  is  also  claimed  that  the  court  erred  in  allowing  the  re- 
ceiver two  thousand  six  hundred   dollars   for  his  services. 

The  record  contains  evidence  that  the  services  were  worth 
one  thousand  dollars  per  month,  which  is  almost  double  the 
amount  allowed.  In  the  absence  of  legislation  regulating  the 
compensation  of  a  receiver,  the  court  in  which  he  is  appointed 
has  the  right  to  determine  the  amount  that  should  be  paid, 
''and  in  passing  upon  the  compensation  of  a  receiver  an 
appellate  court  will  ordinarily  defer  much  to  the  judgment  of 
the  court  below  by  which  the  receiver  was  appointed,  thai 
court  having  had  supervision  of  his  conduct":  High  on  Re- 
ceivers,  sec.  781.  The  author,  in  section  783,  also  lays  down 
the  doctrine,  that,  as  a  general  rule,  the  compensation  should 
correspond  with  the  degree  of  business  capacity,  integrity,  and 
responsibility  required  in  the  management  of  the  affairs 
intrusted  to  him,  and  that  a  reasonable  and  fair  compensa- 
tion should  be  allowed,  according  to  the  circumstances  of 
each  particular  case.  Under  the  rule  indicated  we  do  not 
think  the  court,  in  view  of  all  the  facts  and  circumstances 
connected  with  the  transaction,  allowed  more  than  what  may 
regarded  a  reasonable  compensation. 

The  judgment  of  the  appellate  court  will  be  aflSrmed,  not, 
however,  on  the  grounds  upon  which  that  court  based  its 
judgment  

RiciiTSM  Havs  ko  Powxa  to  Loam  Momxt  oomtDg  into  their  handa 
ureoeiT«n:  Ryan  ▼.  MorrUl,  8S  Ky.  8ft2;  8taU  ▼.  Oooch,  97  N.  C.  166;  2 
Am.  St  Rep.  284. 

RioiiTBRB— CoMPXNSATiON. — ^In  trriTiDg  at  the  compensation  to  be  paid 
a  leoeifer,  the  responsibilitiea  aaanmed,  and  the  care,  skill,  and  labor  ex* 
pended,  should  be  taken  into  consideration  and  the  remnneration  fixed  opoa 
the  prices  osnally  paid  for  similar  services  in  view  of  the  facts  of  each  cases 
Tomfmm  v.  Huram  Lumber  Co.,  6  Wash.  627. 
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Chicago,  Bt^BLiNGTON,  and  Quinct  Railroad  Com- 
pany V,  Jones, 

[148  iLUNon.  86L] 

RAiLROAT>fl— Statutes  hot  Void  for  UMCKRTAiMTr. — A  statate  declaring 
that  if  any  railroad  corporation  shall  charge,  collect,  demand,  or  receiTe 
more  than  a  fair  and  reasonable  rate  of  toll  or  compensation  for  the 
transportation  of  pas8<%ngerB  or  freight  it  shall  be  deemed  gnilty  ol 
extortion,  is  not  void  for  uncertainty  in  not  declaring  what  is  a  fair  and 
reasonable  rate.    The  courts  have  power  to  determine  what  is  reasonable. 

Common  Carriers  ark  Obliqbi)  by  the  common  law  to  receive  and  carry 
all  goods  offered  for  transportation  upon  receiving  a  reasonable  hire;  and 
the  conrts  are  competent  to  ascertain  and  determine  what  hire  is  rea* 
sonable. 

Railroads— Lroislativb  Power  to  Fix  Freight  aud  Fare  Charges. — 
The  legislature  has  power  to  declare  what  are  reasonable  rates  of  oom- 
pensation  for  the  carriage  of  freights  and  passengers  by  railroads,  bat^ 
in  the  absence  of  statutory  regulation,  the  courts  must  decide  what  are 
reasonable  rates. 

Railboads— Rkgulation  or  Freights  and  Fares— Powers  ov  Legisla- 
ture and  Commissions. — The  legislature  has  power  to  directly  fix  the 
rates  of  charges  to  be  made  by  railroads  for  the  carriage  of  freights  and 
passengers.  It  also  has  ihe  right  to  declare  what  is  reasonable.  When  it 
does  so^  its  declaratioki  is  conclusive  as  to  the  reasonableness  of  the  rates; 
and  a  charge  beyond  the  maximum  fixed  by  it  must  be  regarded  as 
unreasonable;  but,  when  the  legislature  creates  a  commission  to  regu- 
late the  rates  of  charges,  such  commission  has  no  power  to  maka  a 
schedule  of  rates  which  shall  be  final  and  oon elusive  evidence  as  to  tha 
reasonableness  of  the  charges,  because  judicial  inquiry  is  thus  cut  oC 

Railroads— Regulation  ov  Fukiohts  and  Fares— Power  ov  Commis- 
sion.— A  statute  omitting  to  fix  maximum  rates  of  charges  for  the  car- 
riage of  freights  and  passengers  by  railroads,  but  creating  a  commission 
with  authority  to  make  schedules,  which  shall  be  prbna  /ode  evidenoa 
of  the  reasonableness  of  rates  to  be  charged,  is  valid. 

Railroads— Regulation  or  Fbeigrts  and  Fares.— The  power  to  regulate 
and  control  the  charges  of  railroad  companies,  or  other  agencies  engaged 
in  public  employments,  is  legislative  and  not  jndiciaL  Independently  of 
constitutional  provisions,  the  legislature  has  power  to  regulate  freight 
and  passenger  charges  of  railroad  companies,  and  the  charges  for  serv- 
ices of  other  employments  public  in  character,  subject  only  to  such 
restraints  as  are  imposed  by  charter,  contracts,  and  by  the  authority  of 
Congress  to  regulate  foreign  and  interstate  oommeroe. 

Railroads— Reoulajion  or  Freights  and  Fares  bt  Commissioners.— 
A  statute  not  attempting  to  fix  freights  and  fares  to  be  charged  by  rail- 
road companies,  but  merely  authorizing  a  board  of  commissioners  to 
make  a  schedule  of  rates  which  shall  be  prima  fade  evidence  of  tha  rea- 
sonableness thereof,  is  not  a  delegation  to  the  board  of  the  legislativa 
power  to  establish  such  rates,  and  is  not  invalid.  It  leaves  tha  reason- 
ableness of  the  rates  fixed  by  the  commissioners  open  to  inquiry  by  the 
courts. 

Railroads— Constitutioxal  Law— Regulation  or  Freights  and  Fares 
BT  Commissioners. — A  statute  making  a  schedule  of  rates  of  freights 
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•ad  fan*  to  be  cbarged  by  railroad  companies  as  fixed  hj  a  board  of 
oommiBsionerai  prima  facie  evidence  thafe  they  are  reasonable,  it  nol 
nDOonstitational  and  void  u  depriving  the  carrier  of  property  vithont 
due  proceas  of  law,  nor  as  infringing  upon  the  right  of  trial  by  jary. 
The  coorta  have  the  right  to  determine  the  reaaonableneu  of  the  rates 
thna  fixed,  and  the  statute  merely  prescri1>es  a  rule  of  evidence. 

Ooiiiri'i r UTioN AL  Law— Statutes  Void  in  Pabt.— Although  part  of  a  stai* 
nte  is  nnnonsfcitntional,  the  remaioder  is  not  to  be  declared  nnoonstita* 
tional  also  if  the  two  parts  are  distinct  and  separable,  so  that  the  latter 
may  stand,  though  the  former  is  of  no  effect.  If,  when  the  unconstitn* 
tiaaal  portion  is  stricken  ont^  that  which  remaina  ia  complete  in  itaelf, 
and  capable  of  being  executed  in  accordance  with  the  apparent  legiala- 
tive  intent^  wholly  independent  of  the  part  rejected,  it  muat  be  bus* 
^ned. 

OoBBxTruTioNAL  Law — STATUTES  VoiD  IN  Past.— If  a  ststttts  attempts  to 
accomplish  two  or  more  objects,  and  is  void  as  to  one,  it  may  still  be  m 
•very  respect  complete  and  valid  as  to  the  other.  It  may  be  entirely 
Talid  as  to  some  claases  of  cases,  and  clearly  void  as  to  others. 

CoNBTiTUTiONAL  Law — STATUTES  VoiD  IN  Pabt.— When  part  of  a  statute 
relates  to  the  prevention  of  unjust  discrimination  between  persons  and 
places  in  rates  charged  by  railroad  companies  for  transportation,  and 
another  part  relates  to  the  prevention  of  chargea  in  excess  of  reaaouable 
rates  on  transportation  wholly  within  the  state,  it  may  be  valid  as  to 
the  latter  part,  though  void  as  to  the  former. 

Railboads— Bjgbt  to  Bkgulatb  Fbkiohtb  and  Fabis.-— a  statute  grant* 
log  power  to  a  railroad  commission  to  make  a  schedule  of  reaaonable 
maximum  ratea  of  charges  for  the  transportation  of  freight  and  passen* 
gers  does  not  impair  the  obligationa  of  contracts  contained  in  railroad 
charters  providing  that  the  oompaniea  may  fix  anoh  ratea  in  so  far  as 
they  are  not  in  conflict  with  the  general  law  of  the  state.  When  such 
schedule  is  establiahed  by  the  commission,  the  rates  fixed  by  the  rail- 
road companies  must  conform  to  its  requirements. 

Railboads — ^Evidbkob  or  Soubdulb  or  Frbightb  and  Fabbs. — ^When  a 
certificate  attached  to  a  copy  of  a  schedule  of  freights  and  fares  prepared 
by  railroad  commissioners,  shows  that  the  schedule  was  published  for 
the  time  required  by  law,  such  certificate  and  copy  of  the  achedule  are 
admiaaible  as  prima  fade  evidence  of  the  schedule  prepared  and  adopted 
by  the  oommisaionera. 

OONNTITUTIONAL  LaW— RuLKS  OW  EviDBNOB  SUBJBCT  TO  LkOISLATIYB  OoN* 

TBOL. — ^No  person  or  corporation  has  a  vested  right  in  the  rules  of  evi« 
denoe.  They  pertain  to  the  remedies  provided  by  the  state  for  its 
oitiiens,  and  do  not  constitute  a  part  of  any  contract.  They  are  aubject 
to  control  and  modification  by  the  legislature,  whether  affecting  proof 
of  existing  rights  or  rights  subsequently  acquired,  and  changes  in  them 
may  be  made  applicable  to  existing  causes  of  actioo. 
Statotb  of  Limitations — Pleading. — When  an  amendment  to  a  declaration 
sets  op  no  new  matter  or  claim,  but  merely  restates  in  a  different  form 
the  oanse  of  action  set  out  in  the  original  declaration,  it  reloMoa  back  to 
the  commencement  of  the  anit,  and  the  statute  of  limitationa  is  arrested 
at  that  point.  When  the  amendment  introduces  a  new  or  different 
oanse  of  action  it  is  treated  as  a  new  suit  begun  at  the  time  when  sack 
BOMndment  is  filed. 
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BrAtVTB  ov  LiiirrATioii»— Amc5dbi>  PLSADnfO. — Wben  an  original  declare 
tion  agaioat  a  railroad  company  sought  to  reoover  treblo  damagaa  al- 
lowed by  ■tatnta  for  a  riolation  of  ita  provision^  and  aD  amended 
declaration  to  reooTer  damagea  against  the  same  company  in  the  eama 
•nit  for  a  riolation  of  ite  common-law  liaUility  in  charging  nnreasonaUe 
rates  ia  filed  after  the  lapse  of  more  than  the  periotl  of  the  statote  of 
limitationa  from  the  time  of  filing  the  original  declaration,  a  new  caiua 
of  action  ia  eat  np,  and  the  statute  of  limitations  applies  to  the  amend* 
ment 

ArATDtv  ov  Limitations — AmiiDSD  Plbadikos. — Although  an  amendment 
to  a  declaration  may  properly  be  allowed,  it  doea  not  necessarily  follow 
that^  when  allowed,  it  relates  back  to  the  date  of  bringing  the  snit,  for 
the  purpose  of  determining  questions  of  limitation.  An  amendment 
introducing  a  new  cause  of  action  barred  by  limitation  is  ineffectual  to 
avoid  the  statutory  bar. 

Atatutb  ov  Limitations — Ambndbd  Plkadinos.— When  the  original  deo- 
laration  in  an  action  against  a  carrier  sets  np  overchargea  on  certain 
shipments  of  freight,  and  the  amended  declaration  aets  up  anch  orer- 
chargea  on  other  and  different  ahipnients,  the  causes  of  action  are  not 
the  aamai  and  the  statute  of  limitatioua  appliea  to  the  amendmenl^ 

Herrick  and  AUen^  for  the  appellant. 

J,  B.  Ce99ne  and  Willoughby  and  Barnes^  for  the  appellee. 

*^^  Magruder,  J.  The  questions  presented  bj  this  record 
concern  the  validity  of  the  system  under  which  for  twenty 
years  or  more  the  rates  of  railroad  charges  for  the  transpor- 
tation of  passengers  and  freight  have  been  controlled  and 
regulated  by  this  state  through  the  medium  of  a  board  of 
railroad  and  warehouse  commissioners. 

The  principal  points,  raised  by  the  demurrers  to  the  pleas, 
by  the  objections  to  the  introduction  of  evidence,  and  by  the 
refusal  of  instructions,  relate  to  the  constitutionality  of  the 
act  of  the  legislature  of  this  state,  approved  May  2,  1873, 
in  force  July  1,  1873,  entitled  ''An  act  to  prevent  extortion 
and  unjust  discrimination  in  the  rates  charged  for  the  trans- 
portation of  passengers  and  freights  on  railroads  in  this  state, 
and  to  punish  the  same,  and  prescribe  a  mode  of  procedure 
and  rules  of  evidence  in  relation  thereto,  and  to  repeal  '^* 
an  act  entitled  'An  act  to  prevent  unjust  discriminations  and 
extortions  in  the  rates  to  be  charged  by  the  different  railroads 
in  this  state  for  the  transportation  of  freights  on  said  roads,* 
approved  April  7,  A.  d.  1871 '':  2  Starr  and  Curtis'  Ann.  Stats. 
1961;  Rev.  Stats.  1885,  ch.  114,  sees.  124-183,  p.  951. 

Section  1  provides:  '*  If  any  railroad  corporation,  etc.,  shall 
charge,  collect,  demand,  or  receive  more  than  a  fair  and  rea- 
sonable  rate  of  toll  or  compensation  for  the  transportation 
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of  passengers  or  freight,  •  .  •  •  the  same  shall  be  deemed 
guilty  of  extortion,  and  upon  conviction  thereof  shall  be  dealt 
with  as  hereinafter  provided.'' 

Section  6  provides:  *'If  any  railroad  corporation  shall,  in 
violation  of  any  of  the  provisions  of  this  act,  ask,  demund, 
ebarge,  or  receive  of  any  person  or  corporation  any  extortion- 
ate charge  or  charges  for  the  transportation  of  any  pas* 
sengers,  goods,  merchandise,  or  property,  etc.,  the  person  or 
corporation  so  offended  against  may,  for  each  offen.<4e,  recover 
from  snch  railroad  corporation,  in  any  form  of  action,  three 
times  the  amount  of  the  damages  sustained  by  the  party 
aggrieved,  together  with  costs  of  suit  and  a  reasonable  attor- 
ney's fee,  to  be  fixed  by  the  court,"  etc. 

Section  8  is  as  follows:  ^'  The  railroad  and  warehouse  com- 
missioners are  hereby  directed  to  make,  for  each  of  the  rail* 
load  corporations  doing  business  in  this  state,  as  soon  as 
practicable,  a  schedule  of  reasonable  maximum  rates  of  the 
charges  for  the  transportation  of  passengers  and  freights  and 
cars  on  each  of  said  railroads,  and  such  schedule  shall,  in  all 
suits  brought  against  such  railroad  corporations  wherein  is 
in  any  way  involved  the  charges  of  any  such  railroad  corpo- 
ration for  the  transportation  of  any  passengers  or  freight  or 
cars,  or  unjust  discrimination  in  relation  thereto,  be  deemed 
and  taken,  in  all  courts  of  this  state,  as  prima  facie  evidence 
that  the  rates  therein  fixed  are  reasonable  maximum  rates  of 
charges  for  the  transportation  of  passengers  and  freight  and 
cars  upon  the  railroads  for  which  said  schedules  may  have 
'^'  been  respectively  prepared.     Said  commissioners  shail^ 
from  time  to  time,  and  as  often  as  circumstances  may  require, 
change  and  revise  such  schedule.     When  any  schedule  shall 
have  been  made  or  revised  as  aforesaid  it  shall  be  the  duty 
of  said  commissioners  tocause  publication  thereof  to  be  made 
for  three  successive  weeks  in  some  public  newspaper  pub- 
lished in  the  city  of  Spring6eld,  in  this  state.     All  such 
schedules  heretofore  or   hereafter   made,  purporting  to   be 
printed  or  published  as  aforesaid,  shall  be  received  and  held 
in  all  such  suits  as  prima  fade  evidence  of  the  schedules  of 
said  commissioners,  without  further  proof  than  the  production 
of  the  schedules  desired  to  be  used  as  evidence,  with  a  cer- 
tificate of  the  railroad  and  warehouse  commissioners  that  the 
tame  is  a  true  copy  of  a  schedule  prepared  by  them  for  the 
railroad  company   or  corporation  therein  named,  and  that 
the  same  has  been  published  as  required  by  law,  stating  the 


282  Chicaoo  etc.  R.  R.  Co.  v.  Jonbb.        [Illinoia, 

name  of  the  paper  in  which  the  same  was  published,  together 
with  the  date  of  such  publication." 

1.  The  first  ground  upon  which  counsel  for  appellant  at- 
tack the  act  is  that  it  is  void  for  uncertainty  in  not  defining 
the  oflenses  for  which  the  penalties  provided  for  are  imposed. 
The  basis  of  this  attack  is  found  in  the  words:  ''If  any  raii-> 
road  corporation,  etc.,  shall  charge,  etc.,  more  than  a  fair  and 
reasonable  rate,"  etc.  It  is  said  that  it  is  uncertain  what  a 
fair  and  reasonable  rate  is,  as  the  determination  of  that  ques- 
tion will  depend  upon  a  variety  of  considerations,  such,  for 
instance,  as  the  character  of  the  freight,  the  necessity  of  dis- 
patch, the  cost  of  cleaning  and  unloading  cars,  the  risk  of 
liability  as  affected  by  the  value  of  the  articles  carried,  the 
volume  of  business,  the  amount  of  car  room  required,  the  dif* 
ficulty  of  the  service,  the  special  attention  demanded,  etc.; 
that  the  offense  of  charging  more  than  a  fair  and  reasonable 
rate  can  only  be  defined  when  the  jury,  in  each  particular 
case,  shall  decide  from  the  evidence  before  them  what  is  a 
fair  and  reasonable  rate;  that  the  statute,  being  penal  in  its 
'^^  character,  should  describe  the  offense  in  terms  which  are 
free  from  ambiguity,  and  that  the  enforcement  of  a  statute 
whose  meaning  is  thus  doubtful  violates  that  provision  in 
the  federal  and  state  constitutions,  which  declares  that  no 
person  shall  be  deprived  *'  of  life,  liberty,  or  property  without 
due  process  of  law." 

The  difficulties  which  stand  in  the  way  of  determining 
what  are  reasonable  rates  also  stand  in  the  way  of  embody- 
ing in  a  legal  enactment  such  an  exact  definition  as  is  in- 
sisted upon.  If  the  legislature,  in  the  act  passed  by  it,  fixes 
particular  rates  or  charges,  strict  compliance  therewith  may 
work  hardship,  in  view  of  the  impossibility  of  always  provid- 
ing in  advance  for  the  effect  of  varying  circumstances  ajid 
conditions.  The  first  section  of  the  statute  is  merely  declar- 
atory of  a  well-known  principle  of  the  common  law.  At 
common  law  the  common  carrier  was  obliged  to  receive  and 
carry  all  goods  offered  for  transportation  upon  receiving  a  rea- 
sonable hire:  Messenger  v.  Pennsylvania  R.  R.  Co.,  36  N.  J.  L. 
407;  18  Am.  Rep.  457;  New  England  Exp.  Co.y.  Maine  Cent 
R.  R.  Co.y  67  Me.  188;  2  Am.  Rep.  81;  and  the  court  was 
to  judge  of  the  reasonableness  of  the  freight  charges:  Qard 
V.  Callard^  6  Maule  &  S.  70;  Lowden  v.  Hiervns^  2  Moore, 
102;  Baxendale  v.  Qreai  Western  Ry.  Co,,  6  Com.  B.,  N.  S.,  830. 
As  common  carriers  must  carry  all  freight  offered  to  them. 
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and  can  only  make  a  reasonable  charge  for  bo  doing,  it  fol- 
lows that  the  statute  is  only  an  ezprepsion  of  what  was  the 
law  without  the  statute.  Undoubtedly  the  legislature  has 
the  power  to  declare  what  is  a  reasonable  compensation,  or 
to  fix  the  reasonable  maximum  rates  of  charges:  Dow  ▼. 
Beidelmanj  125  XT.  8.  680.  But,  in  the  absence  of  statutory 
regulation  upon  the  subject,  the  courts  must  decide  what  is 
reasonable:  Dow  y.  Betdehnarif  125  U.  8.  680;  Munn  ▼.  iUt- 
noiSj  94  U.  8. 118;  Chicago  etc.  R.  R.  Co.  v.  Iowa,  94  U.  8.  155; 
Bvdd  ▼.  New  York^  143  U.  8.  517.  This  being  so,  we  are 
unable  to  see  how  the  statute  here  depriTes  the  appellant  of 
its  property  without  due  process  of  law.  If  the  legislature 
has  failed  to  fix  a  reasonable  ''*  rate,  then  the  courts  must 
decide  for  the  railroad  companies,  when  controversies  arise, 
what  is  a  reasonable  rate:  Chicago  etc.  R.  R,  Co.  r.  Iowa,  94 
U.  8.  155. 

But  we  held  in  Chicago  etc.  R.  R.  Co.  y.  People,  77  III.  443, 
that  the  first  section  of  this  statute  should  be  construed  in 
connection  with  the  eighth;  and  that  the  latter  section,  by 
providing  for  the  making  by  the  railroad  and  warehouse  com- 
missioners of  a  schedule  of  reasonable  maximum  rates  for* 
each  of  the  railroad  corporations  in  the  state,  furnished  a 
uniform  rule  for  the  guidance  of  the  railroad  companies.  In 
that  case  we  said:  '*  When  that  is  done  there  will  be  a  stand- 
ard of  what  is  fair  and  reasonable,  and  the  statute  can  be 

conformed  to  and  obeyed It  is  true  that  the  taking  of 

.higher  rates  than  those  fixed  by  the  commissioners'  schedule 
of  rates  is  not  the  exact  form  of  the  statutory  offense,  and  the 
taking  of  such  higher  rates  might  not  subject  to  the  penalties 
of  the  statute,  upon  the  making  of  proof  that  they  were  fair 
and  reasonable.  Still,  as  we  view  it,  to  constitute  the  offense 
really  designed  and  intended  by  the  statute,  regarding  it  in 
its  whole  scope  and  purpose,  the  rates  taken  must  have  been 
in  excess  of  the  schedule  rates."  This  construction  of  the 
two  sections,  as  related  to  each  other,  is  not  forbidden  by  the 
character  of  the  act  as  a  penal  statute.  Although  penal  laws 
are  to  be  construed  strictly,  yet  '*  the  object  in  construing  penal 
as  well  as  other  statutes,  is  to  ascertain  the  legislative  in* 
tent ":  UniUd  States  y.  Hartwell,  6  Wall.  395.  The  statutory 
counts  of  the  declaration  in  the  case  at  bar  contain  an  aver* 
ment  that  a  schedule  of  rates  had  been  established  by  the 
board  of  commissioners,  and  that  the  defendant  bad  received 
compensation  in  excess  of  those  rates.     It  thus  avoids  the 
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defect,  for  which  the  declaration  in  Chicago  eic.  R.  £.  Co,  t» 
PeopUf  77  III.  443,  was  condemned* 

Upon  this  branch  of  the  case  counsel  for  appellant  rely  upon 
the  case  of  LouisviUe  etc,  Ry.  Co.  y.  Railroad  Comn.  of  Tenn^ 
19  Fed.  Rep.  679,  decided  by  the.  circuit  court  of  the  *^^ 
United  States  sitting  in  Tennessee.  But  a  comparison  of  the 
statute  of  Tennessee,  which  was  under  consideration  in  that 
case,  with  the  Illinois  statute,  under  which  the  present  suit  is 
brought,  will  show  that  they  differ  from  each  other  in  many 
respects.  In  Stone  7.  Farmer$^  Loan  and  TruH  Co,^  116  U.  S. 
807,  the  supreme  court  of  the  United  States  passed  upon  the 
validity  of  the  statute  of  Mississippi,  passed  in  1884,  and 
entitled  "An  act  to  provide  for  the  regulation  of  freight  and 
passenger  rates  in  this  (that)  state,  and  to  create  a  commis- 
sion to  supervise  the  same  and  for  other  purposes,"  which  is 
similar,  in  many  of  its  essential  features,  to  the  Illinois  act  of 
1878.  It  was  objected  to  the  Mississippi  act  that  it  was  void  for 
want  of  suflScient  certainty;  and  the  case  of  LovisvilU  etc.  Ry. 
Co.  V.  Railroad  Comn,  of  2>nn.,  19  Fed.  Rep.  697,  was  referred 
to  in  support  of  the  objection.  But  Chief  Justice  Waite,  in  de-> 
livering  the  opinion  of  the  court  in  the  Stone  case,  says  of  the 
Mississippi  statute:  "It  isdiflScult  to  understand  precisely  on 
what  ground  we  are  expected  to  decide  that  this  stfitute  is  so 
inconsistent  and  uncertain,  as  to  render  it  absolutely  void  on 
its  face.  •  •  •  •  We  find  nothing  in  it  to  show  that  the  statute 
as  it  now  stands  is  altogether  void  and  inoperative":  See^ 
also.  Stone  v.  Yazoo  eU.  R.  R.  Co.,  62  Miss.  607;  62  Am.  Rep. . 
198. 

We  are  not  convinced  that  it  is  our  duty  to  hold  said  act  of 
1873  void  for  uncertainty  in  defining  the  offenseSi  for  the  com* 
mission  of  which  it  imposes  the  penalties  therein  mentioned. 
2.  It  is  claimed  that  the  provision  contained  in  said  section 
8,  which  authorizes  the  commissioners  to  fix  for  each  of  the 
railroads  in  the  state  a  schedule  of  reasonable  maximum 
rates,  is  unconstitutional,  as  being  an  attempted  delegation  of 
legislative  power. 

Tlie  constitutional  provisions  on  this  subject  are  as  follows: 
•'And  the  general  assembly  shall,  from  time  to  time,  pass  laws 
establishing  reasonable  maximum  rates  of  charges  for  the 
transportation  of  passengers  and  freight  on  the  different  rail* 
roads  in  this  state":  Const.,  art.  11,  sec.  12;  1  Starr  and  Curtis' 
Ann.  '^^  Stats.,  163.  '*  The  general  assembly  shall  pass  laws 
to  correct  abuses  and  prevent  unjust  discrimination  and  extor- 
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tion  in  the  rates  of  freight  and  pasBenger  tariffs  on  the  differ- 
ent raibroads  in  this  state,  and  enforce  such  laws  by  adequate 
penalties  to  the  extent,  if  necessary  /or  that  purpose,  of  for* 
feiture  of  their  property  and  franchises":  Const,  art  11,  sec. 
15;  1  Starr  and  Curtis'  Ann.  Stats.,  164. 

The  power  to  regulate  and  control  the  charges  of  railroad 
companies,  or  other  agencies  engaged  in  public  employments^ 
18  legislative,  and  not  judicial.  Independently  of  such  consti- 
tational  provisions  as  are  above  quoted,  it  is  now  the  settled 
doctrine  in  this  country  that  the  legislatures  of  the  states 
have  the  power  to  regulate  and  settle  the  freight  and  passen- 
ger charges  of  railroad  companies,  and  the  charges  for  services 
of  other  employments  which  are  public  in  their  character, 
subject  only  to  such  restraints  as  are. imposed  by  charter  con. 
tracts,  and  by  the  authority  of  Congress  to  regulate  foreign  and 
interstate  commerce:  Munn  v.  Illinois^  94  U.  8.  113;  Chicago 
etc.  R.  R.  Co.  V.  Iowa,  94  U.  8.  166;  Sudd  v.  New  York,  148 
U.  S.  617. 

This  doctrine  is  not  here  controverted.  It  is  admitted 
that  if,  in  the  act  of  1873,  the  legislature  had  prescribed  in 
definite  and  specific  figures,  reasonable  maximum  rates  of 
charges  the  law  would  have  been  valid.  By  an  act,  approved 
April  16,  1871,  the  legislature  of  Illinois  classified  the  rail- 
roads in  the  state  into  four  classes,  and  provided  that  those 
in  the  first  class  should  be  limited  to  two  and  one-half  cents 
per  mile,  those  in  the  second  to  three  cents  per  mile,  those  in 
the  third  to  four  cents  per  mile,  and  those  in  the  fourth  class 
to  five  and  one-half  cents  per  mile,  as  compensation  for  the 
transportation  of  any  person  with  a  certain  amount  of  ordi- 
nary baggage:  Laws  of  111.  1871,  p.  640.  We  held  this  law  to 
be  valid:  Ruggles  v.  PeopUy  91  III.  256.  The  supreme  court 
of  the  United  States  affirmed  the  decision:  Ruggle$  v.  lUinoiB, 
108  U.  S.  626. 

The  objection  made  to  the  act  of  1873  is,  that  it  is  not  such 
an  act  as  was  the  act  of  1871,  which  was  repealed  on  '^^ 
March  31,  1874:  2  Starr  and  Curtis'  Ann.  Stats.,  2368.  The 
act  of  1873  is  said  to  be  invalid,  because,  instead  of  establish- 
ing reasonable  maximum  rates  of  charges,  it  is  supposed  to 
delegate  the  power  to  establish  such  rates  to  the  railroad  and 
warehouse  commissioners.  It  has  been  held  in  a  number  of 
eases  that  statutes,  which  create  boards  of  commissioners  and 
authorize  them  to  make  schedules  of  rates  for  railroad  com- 
panies, are  not  invalid  for  the  reason  here  urged.    The  doc- 
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trine  of  these  eases  is  that  the  functions  of  such  boards 
administratiTe  rather  than  legislative;  that  the  aathority 
ferred  upon  them  relates  merely  to  the  execution  of  the  law; 
that  a  grant  of  legislatlTO  power  to  do  a  certain  thing  carries 
with  it  the  power  to  use  all  proper  and  necessary  means  to 
aooomplish  the  end,  and  that,  as  the  reasonableness  of  rates 
changes  with  circumstances,  and  legislatures  cannot  be  cod- 
tinuonsly  in  session,  the  requirement  that  the  statute  itself 
shall  fix  the  charges  might  preclude  the  legislature  from  the 
use  of  the  agencies  necessary  to  perform  the  duty  imposed 
upon  it  by  the  constitution;  in  short,  that  the  legislature  may 
authorise  others  to  do  things  which  it  might  properly,  but  can- 
not  conveniently  or  advantageously,  do  itself:  Stale  ▼.  Ckir 
eago  Ue.  By.  Co.^  88  Minn.  281;  Oeorgin  R.  R.  Co.  w.  SnMh^ 
70  Qa.  694;  TiUey  v.  Savannah  e(c.  R.  R.  Co^  6  Fed.  Rep.  64 1 ; 
Chicago  etc.  Ry.  Co.  v.  Dey,  85  Fed.  Rep.  866;  State  v.  Fre- 
mont etc.  R.  R.  Co.,  22  Neb.  318;  StaU  v.  Fremont  eU.  R.  R. 
Co,,  28  Neb.  117;  People  v.  Harper,  91  111.  357;  8  Am.  &  Bng. 
Ency.  of  Law,  911. 

In  State  v.  Chicago  eU.  Ry.  Co.,  88  Minn.  281,  the  eighth 
section  of  the  Minnesota  statute,  which  was  there  held  to  be 
constitutional,  provided  that  the  railroad  and  warehouse  com- 
mission should  have  the  power,  in  case  the  tariffs  of  ratesy 
fares,  charges,  or  classification,  filed  and  published  by  the 
railroad  companies,  should  be  unreasonable,  to  change  them« 
and  make  them  reasonable,  and  compel  the  carriers  to  adopt 
them  as  thus  changed,  and,  upon  refusal,  to  enforce  compli- 
ance '^*  by  mandamue;  and  said  section  also  declared  that 
it  should  be  unlawful  for  any  common  carrier  to  charge  a 
higher  or  lower  rate  than  that  fixed  and  published  by  the 
commission. 

In  that  case  the  supreme  court  of  Minnesota  interpreted  the 
eighth  section  to  mean  that  the  rates,  recommended  and  pub- 
lished by  the  commission  in  the  manner  required  by  the  act» 
were  not  simply  advisory  nor  merely  j[)rima  facie  equal  and 
reasonable,  but  final  and  conclusive  as  to  what  were  lawful 
or  equal  and  reasonable  rates,  and  that,  in  proceedings  to 
compel  compliance,  no  issue  could  be  made  or  inquiry  had  as 
to  the  equality  and  reasonableness  of  the  rates  in  fact.  It 
was  there  conceded  by  counsel  that  the  legislature  could 
declare  the  schedule  of  rates  fixed  by  the  commission  to  be 
prima  facie  evidence  of  what  was  equal  and  reasonable,  but 
the  court  held  that  the  legislature  had  the  power  to  create  a 
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<x>iniiii88ioD  whose  judgment  or  determination  as  to  what  was 
reasonable  should  be  final  and  conclusive.  The  Minnesota 
case  was  taken  to  the  supreme  court'of  the  United  States,  and 
the  judgment  therein  rendered  was  rerersed,  upon  the  ground 
that  the  Minnesota  statute,  as  construed  by  the  supreme 
court  of  that  state,  conflicted  with  the  constitutional  provision 
forbidding  the  states  to  deprive  persons  of  their  property  with- 
out due  process  of  law:  Chicago  etc,  Ry.  Co,  v.  Minnesota,  134 
U.  8.  418.  In  the  latter  case  Mr.  Justice  Blatchford,  in 
delivering  the  opinion  of  the  court,  said  of  the  statute:  '*It 
deprives  the  company  of  its  right  to  a  judicial  investigation, 
bj  due  process  of  law,  under  the  forms  and  with  the  machin- 
ery provided  by  the  wisdom  of  suocessive  ages  for  the  inves* 
ligation  judicially  of  the  truth  of  a  matter  in  controversy, 
iind  substitutes  therefor,  as  an  absolute  finality,  the  action  of 
a  raikoad  commission  which,  in  view  of  the  powers  conceded 
to  it  by  the  state  court,  cannot  be  regarded  as  clothed  with 
judicial  functions  or  possessing  the  machinery  of  a  court  of 
jusiioe."  From  this  decision  Justices  Bradley,  Gray,  and 
Lfamar  dissented,  and  held,  in  their  dissenting  opinion,  that 
'**^  there  was  no  good  reason  why  the  legislature  might  not 
delegate  the  duty  of  pegulatiog  and  fixing  the  charges,  so  as 
•to  make  them  equal  and  reasonable,  to  such  a  board  of  com- 
Boissioners  as  was  provided  fw  in  the  Minnesota  statute. 

Subsequently,  in  the  case  of  Budd  v.  New  York,  143  U.  8. 
M7,  the  ease  of  Chicago  tte.  Ry,  Co.  ▼.  Minnenota,  184  U.  S. 
418,  was  reviewed  and  explained;  the  doctrine  of  Munn  v. 
iZltfiois,  94  n.  S.  113,  and  of  the  other  cases  known  as  the 
-Granger  coses,  94  U.  S.  165-181,  was  adhered  to;  and  it  was 
held  that  the  Minnesota  law  had  been  declared  invalid 
because  it  had  been  construed  by  the  supreme  court  of  that 
state  "as  providing  that  the  rates  of  charges  for  the  transpor* 
tation  of  property  by  railroads,  recommended  and  published 
by  the  commission,  should  be  final  and  conclusive  as  to  what 
were  equal  and  reasonable  charges,  and  that  there  could  be 
no  judicial  inquiry  as  to  the  reasonableness  of  such  rates." 

We  understand  the  doctrine  of  Chicago  etc.  Ry.  Co.  v.  Min* 
Msoto,  134  U.  S.  418,  and  of  Budd  v.  New  York,  143  U.  S.  517, 
to  be  as  follows:  The  legislature  has  the  power  to  directly  fix 
the  rates  of  charges.  It  has  the  right  to  declare  what  is  rea- 
sonable. When  it  does  so,  its  declaration  is  conclusive  as  to 
the  reasonableness  of  the  rates,  and  a  charge  beyond  the  max- 
Imam  fixed  by  it  must  be  regarded  as  unreasonable.    But, 
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where  the  legislature  creates  a  com  mission  to  regulate  the 
rates  of  charges,  such  commission  has  no  power  to  make  a 
schedule  of  rates  which  shall  be  final  and  conclusive  evidence 
as  to  the  reasonableness  of  the  charges,  because  judicial  in- 
quiry is  thereby  cut  off. 

We  do  not,  however,  understand  the  federal  cases  to  hold 
that  an  act  of  a  state  legislature  may  not  be  valid,  if,  while 
omitting  to  itself  fix  the  maximum  rates,  it  creates  a  commis- 
sion with  authority  to  make  schedules  which  shall  be  prima 
facie  evidence  of  the  reasonableness  of  the  rates.  Where  the 
schedule  is  only  made  jyrinxa  facie  evidence,  the  court,  in  a 
suit  against  the  carrier,  can  inquire  and  determine  what  is  a 
**^  reasonable  rate;  and  the  defect  which  was  found  to  exist 
in  the  Minnesota  law  is  thus  obviated.  Such  is  the  char* 
acter  of  the  Illinois  act  of  1873,  which  provides,  in  section  8, 
that  the  schedule  made,  published,  and  certified  by  the  com- 
missioners, shall,  in  all  suits  brought  against  the  railroad 
corporations  involving  their  freight  and  passenger  charges, 
etc.,  be  "deemed  and  taken,  in  all  courts  of  tliis  state,  as 
prima  facie  evidence  that  the  rates  therein  fixed  are  reason- 
able maximum  rates  of  charges,"  etc. 

One  of  the  criticisms  made  upon  the  construction  given  by 
the  supreme  court  of  Minnesota  to  the  statute  in  that  state  is 
expressed  in  Chicaaoetc.  Ry.  Co,  v.  Minnesota^  134  U.  S.  418, 
in  the  following  words:  "  The  supreme  court  authoritatively 
declares  that  it  is  the  expressed  intention  of  the  legislature 
of  Minnesota,  by  the  statute,  that  the  rates  recommended 
and  published  by  the  commission,  if  it  proceeds  in  the  man- 
ner pointed  out  by  the  act,  are  not  simply  advisory,  nor 
merely  prima /acie  equal  and  reasonable."  The  Mississippi 
statute  which  was  held  to  be  a  valid  law  in  Stone  v.  Farmer^f 
Loan  and  Trust  Co.^  116  U.  S.  807,  contained  a  provision 
that  the  determination  of  the  commissioners  should  be 
received  in  the  courts  as  prima  facie  evidence  that  such 
determination  was  right  and  proper.  So,  also,  the  Iowa 
statute,  which  was  held  not  to  be  unconstitutional  as  a  dele- 
gation of  legislative  power  in  Chicago  etc.  Ry.  Co,  v.  Dey^  85 
Fed.  Rep.  866,  provided  that  the  schedule  made  by  the  com* 
missioners  should  be  prima  facie  evidence  of  the  reasonable- 
ness of  the  rates  therein  charged  in  all  suits  brought  against 
the  railroad  corporations. 

Under  the  constitutional  provisions  above  quoted  the  leg* 
islature  of  this  state  has  the  right,  and  it  is  its  prerogative 
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if  it  chooses  to  exerciBe  it,  to  pa88  a  law  establiflhing  or  6xing 
reasonable  maximum  rates  of  charges.  When  it  passed  the 
act  of  1873  it  did  not  choose  to  exercise  the  power  thus 
<;onferred  upon  it.  That  act  does  not  establish  reasonable 
maximum  rates,  nor  does  it  delegate  to  the  board  of  railroad 
and  warehouse  commissioners  the  power  to  establish  such 
rates.  ^*  When  a  board  is  authorised  to  make  a  schedule 
of  rates,  and  their  schedule  is  merely  given  the  force  and 
effect  o[  prima  fdcU  evidence  as  to  the  reasonableness  of  the 
rates  in  a  suit  involving  the  question  of  such  reasonablenesSi 
there  is  do  delegation  to  the  board  of  the  legislative  power  to 
^establish  rates.  The  legislature  thereby  merely  refrains  from 
the  exercise  of  its  constitutional  power,  and,  by  leaving  the 
<|uestion  as  to  the  reasonableness  of  the  rates  open,  makes 
r<x>m  for  the  exercise  by  the  courts  of  their  jurisdiction  upon 
the  subject.  The  final  tribunal  of  arbitrament  is  not  the 
Judiciary,  but  the  legislature.  But  **when  the  legislature 
declares  that  the  charges  shall  be  reasonable,  or,  which  is 
'the  same  thing,  allows  the  common-law  rule  to  that  effect  to 
prevail,  and  leaves  the  matter  there,  then  resort  may  be  had 
to  the  courts  to  inquire  judicially  whether  the  charges  are 
reasonable":  Chicago  etc.  Ry.  Co.  v.  Minnesota,  184  U.  S.  462. 

The  decision  in  Chicago  etc,  Ry.  Co,  v.  Minnesota,  134  U.  8. 
-418,  does  not  base  the  invalidity  of  the  Minnesota  statute 
upon  the  ground  that  the  provision,  making  the  schedule  of 
the  commission  final  and  conclusive  as  to  the  reasonableness 
•of  the  rates,  was  a  delegation  of  legislative  power  to  the  corap 
mission.  Nor  do  we  deem  it  necessary  to  decide  whether 
auch  a  provision  would  amount  to  a  delegation  of  legislative 
power  or  not.  But  if  it  be  conceded  that  making  the  schedule 
-of  the  commission  final  and  conclusive  as  to  the  rates  is  a 
•delegation  of  legislative  power  it  is  sufiicient  to  say  in  the 
present  case  that  the  act  of  1873  does  not  give  to  the  sched- 
•ule  any  such  final  and  conclusive  effect.  We  are,  therefore, 
of  the  opinion  that  the  act  is  not  unconstitutional,  for  the  sec- 
ond reason  urged  upon  our  attention  by  counseL 

8.  It  is  argued  that  the  provision  of  the  statute  making  the 
achedule  of  the  commissioners  prima  facie  evidence  that  the 
rates  therein  fixed  are  reasonable  maximum  rates  of  charges 
is  unconstitutional  and  void,  not  only  as  depriving  the  car- 
riers of  their  property  without  due  process  of  law,  but  '^'  as 
infringing  upon  the  right  of  trial  by  jury.  We  do  not  think 
that  this  objection  should  be  sustained.    In  the  first  place. 
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the  act  does  not  deprive  the  railroad  corporations  of  the  right 
to  have  a  judicial  determination  of  the  reasonableness  of  the 
rates,  if  they  are  not  satisfied  with  the  schedule  made  by  the 
commission.  The  courts  are  open  to  them  for  a  review  of 
the  acts  of  the  commissioners  in  fixing  the  rates  of  charges. 
Id  the  next  place,  the  provision  is  an  exercise  by  the  legisla* 
ture  of  its  undoubted  power  to  prescribe  the  rules  of  evidence: 
2  Rice  on  Evidence,  806,  807;  Comvionwealth  v.  Williams^  S 
Gray,  1;  State  v.  Hurley^  64  Me.  562.  Such  provisions  are 
not  unusual.  Cases  have  arisen  in  this  state  under  a  statute 
making  the  fact  of  injury,  caused  by  sparks  from  a  locomo- 
tive passing  along  the  road,  prima  facie  evidence  of  negli-^ 
gence,  and  no  question  has  ever  been  raised  as  to  the  validity 
of  the  statute:  Pittsburgh  etc.  Ry.  Co.  ▼.  CampbeU,  86  111.  443; 
8U  Louie  etc.  J2.  R.  Co.  v.  Funk^  85  III.  460;  Toledo  etc.  Ry, 
Co.  V.  Larmon^  67  111.  68;  Rochford  etc.  R.  R.  Co.  v.  Rogers^ 
62  111.  846;  Chicago  etc.  R.  R.  Co.  ▼.  Clampit,  63  III.  95;  Chi^ 
cago  etc.  R.  R.  Co.  v.  Quaintance^  68  III.  389. 

Acts  making  tax  deeds  prima  fade  evidence  of  the  regi> 
larity  of  proceedings  antecedent  to  the  deed  have  been  held 
to  be  valid:  2  Rice  on  Evidence,  607;  Hand  r.  BalloUj  12 
N.  Y.  641;  Delaplaine  v.  Cooky  7  Wis.  64;  Alien  v.  Armetrongf 
16  Iowa,  608;  Wright  v.  Dunham,  13  Mich.  414;  Gage  v.  Car^ 
aher,  125  111.  451.  See,  also,  WilliamM  ▼.  German  Mul.  Fire 
In$.  Co.y  68  111.  387.  Cases  referred  to  by  counsel  which 
involve  the  validity  of  acts  providing  for  references  to  audi* 
tors  or  referees,  and  making  the  finding  of  the  facts  by  then» 
in  their  reports  prima  facie  evidence  of  facts  in  trials  before 
juries,  will  be  found  to  be  clearly  distinguishable  from  the 
case  at  bar.  The  supreme  court  of  Iowa  has  decided  that  a 
provision  making  the  schedule  of  the  commission  prima  facie 
evidence  of  the  reasonableness  of  the  rates  of  charges,  as  con* 
tained  in  a  statute  of  that  state  similar  to  said  act  of  ^^^ 
1873,  was  not  obnoxious  to  the  objections  here  urged  against 
it,  saying:  ^'The  provision.of  the  statute  that  the  rates  fixed 
by  the  commissioners  shall  be  regarded  as  prima  facie  reason* 
able  is  not  of  an  unusual  character,  and  was  enacted  in  the 
exercise  of  the  undoubted  power  of  the  state  to  prescribe  rules 
of  evidence  in  all  proceedings  under  the  laws  of  the  state» 
The  law  presumes  the  acts  of  officers  of  the  state  to  be  rightly 
done,  and  gives  them  faith  accordingly.  This  rule  is  not 
unlike  the  provision  of  the  statute  complained  of  by  the 
plaintiff":  Burlington  etc  Ry.  Co.  v.  Dey,  82  Iowa,  312;  31 
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Am.  St  Rep.  477.    See,  also,  Chicago  etc.  R.  R  Co.  ▼.  People^ 
67111.11;  16  Am.  Rep.  699. 

4.  It  is  contended  that  the  etatate  has  been  held  to  be 
unconstitutional  as  to  interstate  shipments,  and  that,  there- 
fore, it  is  void  as  a  whole. 

This  contention  is  based  upon  the  decisions  of  this  court  in 
People  V.  Wahaeh  eU.  Ry.  Co.,  104  111.  476,  and  Wahaeh  etc. 
By.  Co,  ▼.  People^  105  111.  236,  and  of  the  supreme  court  of 
the  United  States  in  Wahaeh  etc.  Ry.  Co.  r.  JUtnoia,  118  U.  S. 
557.  In  the  Illinois  cases  the  action  was  to  recover  for 
unjust  discrimination  in  carrying  the  same  class  of  freight 
from  Peoria  to  New  York  city  for  a  less  sum  of  money  than 
similar  freight  was  carried  from  Oilman  to  New  York  city, 
Peoria  being  a  greater  distance  from  New  York  than  Oilman, 
and  being  eighty-six  miles  farther  west  in  Illinois  upon  the 
defendant  company's  road,  from  a  station  near  the  eaBtem 
boundary  of  Illinois  than  Oilman.  The  judgments  in  the  Illi* 
nois  cases  were  reversed  by  the  United  States  supreme  court  in 
Wabaeh  Ry.  Co.  r.  Illinoie^  1 18  U.  S.  557,  because  of  the  inter* 
pretation  placed  by  this  court  upon  those  sections  of  the  act  of 
1873  which  relate  to  unjust  discrimination;  and  not  because 
the  United  States  supreme  court  considered  the  act  of  1878 
invalid  as  amounting  to  an  attempted  regulation  of  com- 
merce. The  latter  court  in  Wabash  ele.  Ry.  Co.  v.  /Utnoii,  118 
U.  8.  557,  said:  **It  might  admit  of  question  whether  the 
statute  of  Illinois,  now  under  consideration,  was  designed  by 
its  framers  to  affect  any  other  '**  class  of  transportation 
than  that  which  begins  and  ends  within  the  limits  of  the 
Btate." 

The  question  whether  the  Illinois  statute  was  or  was  not  so 
designed  by  its  framers  was  not  as  carefully  considered  in 
the  above  cases  as  it  would  have  been  had  it  not  been  for  the 
construction  therein  placed  upon  the  previous  decisions  of 
the  federal  supreme  court*  The  latter  decisions  were  then 
understood  as  holding  that,  a  state  law,  prohibiting  unjust 
discrimination  in  the  rates  of  charges  for  the  transportation 
of  property  between  points  wholly  within  the  state,  whether 
it  was  a  part  of  a  continuous  carriage  to  a  point  out  of  the 
state  or  not,  was  not  invalid,  in  the  absence  of  congressional 
action  upon  the  subject,  and  when  construed  as  the  act  of 
1873  was  construed  in  thtf  Illinois  cases.  With  such  under- 
standing of  the  federal  rulings  this  court  held  that  while 
the  provisions  of  the  act  of  1873  relating  to  unjust  discriuii* 
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nation  were  inoperative  upon  that  part  of  the  contract  of  ship- 
ment which  liad  reference  to  the  tra^gportation  outside  of 
the  state,  thej  were  binding  and  effectual  as  to  so  much 
of  the  transportation  as  was  within  the  limits  of  the  state.  In 
the  opinion  of  the  majority  of  the  court  (Chief  Justice  Waite 
and  Justices  Bradlev  and  Gray  dissenting),  in  Wabash  etc,  Ry. 
Co.  V.  IllinoiB,  118  U.  8.  557,'  Mr.  Justice  Miller  said:  "It 
cannot  be  denied  that  the  general  language  of  the  court  in 
these  cases,  apon  the  power  of  Congress  to  regulate  commerce, 
may  be  susceptible  of  the  meaning  which  the  IlIincNs  court 
places  upon  it."  In  tlie  same  opinion  the  same  learned  jus- 
tice, in  speaking  for  the  majority,  while  stating  that  they 
were  bound  by  the  construction  given  by  this  court  to  the 
Illinois  statute,  and  that  this  court  had  po  construed  the 
statute  as  to  make  it  apply  to  commerce  among  the  states* 
also  said:  "If  the  Illinois  statute  could  be  construed  to 
apply  exclusively  to  contracts  for  a  carriage  which  begins 
and  ends  within  the  state,  disconnected  from  a  continuous 
transportation  through  or  into  other  states,  there  does  not 
seem  to  be  any  difficulty  in  holding  it  to  be  valid."  Looking, 
however,  at  the  provisions  •*•  of  the  act  of  1873,  which  have 
reference  to  unjust  discrimination,  in  the  light  of  the  con. 
etruction  given  to  them  in  the  Illinois  oases  above  referred 
to,  the  federal  supreme  court  held  those  provisions  invalid,  as 
applied  to  unjust  discrimination  in  the  rates  of  charges  for 
the  transportation  of  property  within  the  state  when  such 
transportation  was  part  of  a  continuous  carriage  from  a  point 
within  to  a  point  without  the  state,  upon  the  ground  that  such 
construction  made  the  provisions  conflict  with  the  constitu- 
tional grant  to  Congress  of  power  to  regulate  interstate  com* 
merce. 

This  court  might  be  inclined  to  consider  the  questton 
whether  the  construction,  announced  in  said  cases  and  ac- 
cepted by  the  United  States  supreme  court,  may  not  have 
been  incorrect  and  unauthorized  by  the  language  of  the  act, 
if  the  present  suit  had  arisen  under  those  sections  of  the  act 
which  have  reference  to  unjust  discrimination.  But  the  case 
at  bar  arises  under  the  provisions  which  prohibit  the  charge  of 
more  than  fair  and  reasonable  rates.  This  action  is  brought 
for  damages  growing  out  of  alleged  charges  of  unreasonable 
rates  for  the  transportation  of  profierty  between  points  lying 
wholly  within  the  state,  and  not  being  part  of  a  continuoue 
transportation  to  any  point  outside  of  the  state*    It  is  within 
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tbe  power  of  the  legislatare  to  so  amend  the  act  at  elearly  to 
limit  the  provisions  concerning  unjust  discriminatioo  tocomr 
merce  carried  oo  within  the  state. 

Counsel  claim  that  the  provisions  relating  to  interstate 
eommerce  are  so  intimately  connected  with  those  relating 
to  commerce  carried  on  wholly  within  the  limits  of  the  state, 
aa  not  to  be  separable  the  one  from  the  other;  and  that,  as 
the  act  has  been  declared  invalid  when  applied  to  interstate 
commerce,  it  must  also  be  considered  invalid  as  applied  to 
atate  commerce.  Upon  this  point  reference  is  msde  to  cases 
holding  that  words  of  limitation  cannot  be  introduced  into  a 
penal  statute,  so  as  to  make  it  specific,  when,  as  expressed,  it 
is  general  only:  United  Stat$$  v.  Reeu,  92  U.  S.  214;  Trade- 
mark ^^  caees,  100  U.  8.  82;  Baldwin  v.  Franke,  120  U.  & 
678.  If  the  doctrine  of  these  cases  is  applicable  to  tbe  case 
at  bar  it  is  only  applicable  to  the  sections  of  the  act  of  1878 
relating  to  unjust  discrimination;  and  the  effect  of  its  appli- 
cation would  be  to  hold  those  sections  void,  as  affecting  trans* 
portation  within  the  state,  because  they  had  been  held  void 
sus  affecting  interstate  transportation;  but  the  effect  would 
not  be  to  invalidate  the  act  so  &r  as  it  relates  to  charges  of 
&iir  and  reasonable  rates  alone. 

Where  a  part  of  a  statute  is  unconstitutional,  the  re* 
mainder  will  not  be  declared  to  be  unconstitutional  also,  if 
the  two  are  distinct  and  separable,  so  that  tbe  latter  may 
stand,  though  the  former  becomes  of  no  effect.  Tbe  eonstitu* 
tional  and  unconstitutional  provisions  may  sometimes  be 
contained  in  the  same  section,  but  do  not  necessarily  fall 
together,  unless  they  ^'  are  essentially  and  inseparably  con- 
nected in  substance.  If,  when  the  unconstitutional  portion 
ia  stricken  out,  that  which  remains  is  complete  in  itself,  and 
capable  of  being  executed  in  accordance  with  the  apparent 
legislative  intent,  wholly  independent  of  that  which  was 

rejected,  it  must  be  sustained If  s  statute  attempts  to 

accomplish  two  or  more  objects,  and  is  void  as  to  one,  it  may 
still  be,  in  every  respect,  complete  and  valid  as  to  tbe  other. 
.  .  •  •  A  legislative  act  may  be  entirely  valid  as  to  some 
classes  of  cases,  and  clearly  void  as  to  others":  Gooley  on 
Constitutional  Limitations,  6th  ed.,  211,  213;  Dupee  v.  Swi^ 
peH,  127  111.  494. 

An  examination  of  the  act  of  1878,  in  the  light  of  these 
principles  of  oonstruction,  will  show  that  parts  of  the  act 
lelate  to  the  prevention  of  unjust  discrimination  between 
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persons  and  places  in  the  rates  of  charges  for  transportation, 
while  other  parts  relate  to  the  prevention  of  charges  that 
exceed  fair  and  reasonable  rates.  Sections  2  and  3  of  the 
act  relate  more  particularly  to  unjust  discrimination,  and 
their  aim  is  *^  against  favoritism — against  charging  one  ship- 
per more  than  another  for  the  like  service,  under  like  condi- 
tions": »••  Indianapolis  etc.  R.  R.  Co.  v.  Ervin,  118  111.  250;  59 
Am.  Rep.  369;  lllinoU  Cent.  R.  R.  Co.  v.  Peofie,  121  111.  304- 
Section  1,  in  connection  with  sections  7  and  8,  concerns  the 
question  whether  the  rate  charged  a  passenger  or  shipper  is 
reasonable  or  not,  irrespective  of  the  charge  that  maj  be 
made  against  another  passenger  or  shipper,  or  at  another 
point  It  is  easy  to  see  that  there  is  a  difference  between 
extortion  and  discrimination.  Hence,  we  think  that  the  pro- 
visions of  the  act  upon  the  two  subjects  can  be  separated  and 
disconnected  from  each  other,  so  that  those  portions  relating 
to  reasonable  charges  may  stand,  even  if  those  portions  relat- 
ing to  unjust  discrimination  fall.  Whether  the  latter  do  or 
must  fall  or  not  we  do  not  decide.  It  is  to  be  noted,  howeven 
that  in  Indianapolis  etc.  R.  R.  Co,  ▼.  Ervin,  118  111.  250,  59 
Am.  Rep.  369,  and  Illinois  Cent.  R.  R.  Co.  v.  People,  121  111. 
304,  this  court  treated  the  whole  of  the  act  of  1873  as  valid, 
as  applied  to  commerce  wholly  within  the  state. 

The  Wabash  Railway  coses,  104  111.  476,  and  105  III  236, 
arose  under  the  sections  relating  to  unjust  discrimination, 
and  it  was  those  sections  which  were  therein  construed  as 
being  "broad  enough  to  include  unjust  discrimination  in  the 
rates  of  charges  for  the  transportation  of  property  from  a 
point  within  to  a  point  without  the  state."  The  provisions  of 
the  act  relating  to  fair  and  reasonable  rates  were  not  con- 
strued  as  being  broad  enough  to  prohibit  charges  of  more 
than  reasonable  rates  for  transportation  outside  of  the  state, 
or  within  it  as  part  of  a  carriage  beyond  the  state.  Therefore, 
the  question  whether  these  provisions  were  ii»tended  to  apply 
only  to  transportation  between  points  lying  wholly  within 
the  state,  and  disconnected  from  a  continuous  carriage  to  a 
point  outside  of  the  state,  is  not  a  question  which  is  settled 
by  the  decisions  in  the  Wabash  Railway  cases.  After  a  care- 
ful study  of  the  terms  of  the  act  we  are  of  the  opinion  that 
the  first  section,  read  in  connection  with  the  title  and  sections 
7,  8,  and  11,  applies  only  to  charges  of  reasonable  rates  for 
such  transportation  within  the  state  as  is  not  a  part  of  a  con- 
tinuous transportation  '^*  without  the  state,  and  therefore 
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does  not  infringe  npon  the  power  of  Congress  to  regulate 
interstate  commerce. 

The  title  of  the  act  is  ^'An  act  to  prevent  extortion  •  •  •  . 
in  the  rates  charged  for  the  transportation  of  passengers  and 
freights  on  railroads  in  this  state,"  and  not  on  railroads  oat- 
side  of  this  state.  The  railroad  corporations  forbidden  by 
section  1  to  charge  more  than  reasonnble  rates  are  thus 
therein  described:  ''Any  railroad  corporation  organized  or 
doing  business  in  this  state  under  any  act  of  incorporation, 
or  general  law  of  this  state,  now  in  force  or  which  may  here- 
after be  enacted,  or  any  railroad  corporation  organized,  or 
which  may  hereafter  be  organized  under  the  laws  of  any  other 
state,  and  doing  business  in  this  state."  Section  11  pro- 
vides that  the  term  "  railroad  corporation,"  contained  in  the 
act,  shall  be  taken  to  mean  all  corporations,  etc.,  now  or 
hereafter  owning  or  operating  **Any  railroad,  in  whole  or  in 
part,  in  this  state,"  and  to  apply  to  all  persons,  whether  incor- 
porated or  not,  **  that  shall  do  business  as  common  carriers 
upon  any  of  the  lines  of  railways  in  this  state,"  etc.  Section 
1  forbids  the  charging  of  more  than  a  reasonable  rate  for 
the  transportation  of  passengers  or  freight  or  cars  *'  upon  any 
railroad  within  this  state." 

Section  8  directs  the  railroad  and  warehouse  commis- 
sioners to  make  ''for  each  of  the  railroad  corporations  doing 
business  in  this  state,"  a  schedule  of  reasonable  maximum 
rates  of  charges  for  the  transportation  of  passengers  and 
freight  and  cars  ''on  each  of  said  railroads."  It  is  quite 
manifest  that  the  schedule  thus  required  to  be  made  is  of 
more  importance  in  determining  what  are  reasonable  rates  of 
charges  than  in  determining  whether  there  has  been  un- 
just discrimination.  In  section  3  the  discriminating  rates, 
charges,  etc.,  therein  referred  to  are  made  prima  facie  evidence 
of  unjust  discrimination  without  mention  of  the  schedule. 
If  the  greater  distance  from  Peoria  to  New  York  and  the 
shorter  distance  from  Oilman  to  New  York  are  given,  and  the 
fact  is  ascertained  that  the  charge  for  transportation  over 
Buch  greater  '^  distance  is  less  than  the  charge  therefor 
over  such  shorter  distance,  a  discrimination  is  at  once  estab- 
lished, whether  the  whole  of  the  distances  be  regarded,  or  the 
proportional  parts  thereof  in  this  state.  Given  the  facts  of 
the  distances,  whether  without  or  within  the  state,  and  of  the 
actual  charges,  and  the  question  of  discrimination  is  deter- 
mined, though  reference  to  the  schedule  may  be  made  as  to 
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tlM  iDJQBtic*  of  the  discrimination  to  the  individuaL  But  it 
could  not  have  been  the  intention  of  the  legislature  that  this 
schedule  should  be  prima  facie  evidence  of  what  were  reason- 
able  maximum  rcitea  of  charges  for  transportation  outside  of 
the  state,  or  for  such  transportation  within  it  as  might  be 
part  of  a  continuous  transportation  from  within  to  without* 
Other  states  would  have  their  own  laws,  and  commissioners, 
and  methods  of  ascertaining  rates.  The  railroad  and  ware* 
house  commissioners  named  in  schedule  8  are  Illinois  oflS* 
cials,  appointed  by  the  governor,  with  jurisdiction  limited  to 
this  state,  and  without  power  or  opportunity  to  gather  the 
data  for  fixing  reasonable  rates  of  transportation  outside  of 
the  state,  or  within  the  state  as  connected  with  a  contiiiuoos 
carriage  to  a  point  beyond  its  limits.  The  act  establishing 
the  board  of  railroad  and  warehouse  commissioners  provides 
that  only  railroads  incorporated  or  doing  business  in  this 
state  shall  make  sworn  statements  of  their  affairs  to  said 
commissioners.  (2  Starr  and  Curtis'  Ann.  Stats.  1956-1958.) 
Section  7  of  the  act  of  1878  requires  the  commissioners  to 
ascertain  whether  the  provisions  of  tiie  act  have  been  violated 
by  **any  rnilrond  cor{>oration  in  this  state,"  and  for  that  pur- 
pose **  to  visit  the  various  stations  upon  the  line  of  each  rail- 
road." We  construe  these  features  of  the  act  to  indicate  that 
so  far  as  the  provisions  relating  to  the  chargea  of  reasonable 
rates  are  concerned  it  was  not  the  intention  of  tlie  legislature 
to  make  them  apply  to  any  other  kind  of  transportation  than 
that  which  should  occur  wholly  within  the  boundaries  of  this 
state,  or  to  any  other  kind  of  contracts  than  those  for  a 
carriage  which  begins  ^*  and  ends  witliin  the  state,  disoon- 
nected  from  a  continuous  transportation  through  or  into  oth- 
er states.  Consequently,  we  hold  the  provisions  relating  to 
charges  of  reasonable  rates  to  be  valid. 

6.  The  statute  granting  power  to  the  railroad  commission- 
ers to  make  a  sohedule  of  reasonable  maximum  rates  for 
appellant  is  alleged  to  be  a  violation  of  appellant's  charter, 
BO  as  to  impair  the  obligation  of  its  contract  with  Ute  state; 
and,  therefore,  the  act  is  said  to  be  void  as  to  appellant. 

This  point  is  settled  adversely  to  appellant  by  the  cases  of 
Buggies  v.  People,  91  111.  256,  and  Buggies  v.  lUinois,  108  U.  S. 
526.  In  the  former  case  one  of  the  questions  submitted  by 
the  stipulation  was  whether  a  law  establishing  a  reasonable 
maximum  rate  of  charges  for  the  transportation  of  pa8sengsr8 
on  railroads  in  this  state  was  such  a  constitutional  law  as 
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appellant  ^'was  boand  to  obey,  •  •  •  •  Dotwiibstanding  the 
proTisions  of  its  charter  ";  and  it  was  there  held  that  the  law 
was  valid,  and  that  the  legislature  has  the  power  to  fix  a 
maximuiB  rate  of  charges  for  corporations  exercising  a  busi« 
ness  public  in  its  character;  and  that  such  regulation  does 
not  impair  the  obligation  of  the  contract  in  their  charters.  In 
Buggies  y.  Illinois^  108  U.  8.  526,  the  provisions  of  appellant's 
charter  are  fullj  set  out. 

It  is  not  denied  that,  by  consolidation  and  statutory  pro- 
visions, appellant  acquired  the  powers  and  franchises  granted 
to  the  Central  Military  Tract  Company  by  an  act  to  incorpo. 
rate  the  latter  company,  passed  on  February  15,  1851,  and  by 
an  act  to  amend  said  act,  passed  on  June  19,  1852.  By  sec- 
tion  3  of  said  act  of  1851  said  company  was  thereby  '*  created 
and  incorporated  for  the  purpose  of  organising  under  an  act 
entitled  'An  act  to  provide  for  a  general  system  of  railroad 
incorporations,'  in  force  November  5, 1849/'  and  was  *'  entitled 
to  have  and  exercise  the  powers  and  privileges,  and  be  subject 
to  the  liabilities  therein  enumerated."  The  general  law  of 
1849,  in  clause  10  of  section  21  thereof,  conferred  '*'  upon 
railroad  companies  organised  thereunder  the  right  "  to  regu* 
late  the  time  and  manner  in  which  passen^^ers  and  property 
shall  be  transported,  and  the  tolls  and  compensation  to  be 
paid  therefor;  but  such  compensation  for  any  passenger  and 
his  ordinary  baggage  shall  not  exceed  three  cents  a  mile, 
unless  by  special  act  of  the  legislature,  and  shall  be  subject 
to  alteration  as  hereinafter  provided."  It  also  provides  in 
aection  32  that  "the  legislature  may,  when  any  such  railroad 
•hall  be  opened  for  use,  from  time  to  time,  alter  or  reduce  the 
rates  of  toll,  fare,  freight,  or  other  profits  upon  such  roads; 
but  the  same  shall  not,  without  the  consent  of  the  corpora  tion, 
be  so  reduced  as  to  produce,  with* said  profits,  less  than  fifteen 
per  cent  per  annum  on  the  capital  actually  paid  in,  nor  unless, 
on  an  examination  of  the  amounts  received  and  expended, 
to  be  made  by  the  secretary  of  state,  he  shall  ascertain  that 
the  net  income  derived  by  the  company  from  all  sources  for 
the  year  then  last  past,  shall  have  exceeded  an  annual  income 
of  fifteen  per  cent  upon  the  capital  of  the  corporation  actually 
paid  in." 

Section  6  of  the  act  of  1852  is  as  follows:  ''The  said  com- 
pany shall  have  power  to  make,  ordain,  and  establish  all  such 
by-laws,  rules,  and  regulations  as  may  be  deemed  expedient 
and  necessary  to  fulfill  the  purposes  and  carry  into  efiect  the 
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proTisions  of  this  act,  and  for  the  well  ordering,  regnlating^ 
and  securing  the  aflfaira,  biiBineas,  and  interest  of  the  com- 
pany: Provided^  that  the  same  be  not  repugnant  to  the  con- 
stitution and  laws  of  the  United  States  or  of  this  state,  or 
repugnant  to  this  act.  The  board  of  directors  shall  have 
power  to  establish  such  rates  of  toll  for  the  conveyance  of 
persons  or  property  upon  the  same  as  they  shall,  from  time 
to  time,  by  their  by-laws,  determine,  and  to  levy  and  collect 
the  same  for  the  use  of  the  said  company.  The  transporta- 
tion of  persons  and  property,  the  width  of  track,  and  all  other 
matters  and  things  respecting  the  use  of  said  road,  shall  be 
'*'  in  conformity  to  such  rules  and  regulations  as  the  said 
board  of  directors  shall  from  time  to  time  determine." 

It  is  now  claimed  by  the  appellant  that  it  still  has  the 
right,  under  its  original  charter  of  1851,  of  fixing  rates  sub- 
ject only  to  a  limit  of  three  cents  a  mile  on  passengers,  and 
that  the  state  has  no  power  to  interfere  except  to  keep  the 
annual  profits  down  to  fifteen  per  cent  per  annum  on  the 
paid-up  capital;  and  that  the  act  of  1873  giving  the  com- 
missioners power  to  make  a  schedule  of  maximum  reason- 
able rates  for  appellant  ignores  these  limitations  upon  the 
power  of  the  state  to  regulate  its  charges.  Although  the  act 
of  1852  is  entitled  an  act  to  amend  the  charter  of  1851  it  is 
a  complete  charter  in  itself.  It  contains  provisions  not  found 
in  the  General  Railroad  Law  of  1849.  The  plea  alleges  that 
it  was  accepted  by  appellant,  and  it  was  evidently  intended 
and  accepted  as  a  substitute  for  the  charter  of  1851. 

In  Ruggles  v.  niinoia^  108  U.  8.  526,  it  was  contended  by 
appellant  that  the  act  of  1852  repealed  sections  21  and  32  of 
the  old  charter,  with  the  limitations  therein  contained  as 
above  set  forth,  and  that  under  section  6  of  the  amending 
act  of  1852,  as  above  set  fdrth,  appellant  could  establish  its 
own  rates  of  fare  and  freight,  free  from  legislative  interference. 
In  that  case  the  supreme  court  of  the  United  States  de- 
clined to  decide  whether  section  6  of  the  amending  act  re- 
pealed clause  10  of  section  21  and  section  32  of  the  original 
charter  or  not;  but  they  held  that  under  said  section  6  no 
by-law  could  be  established  by  the  directors  that  did  not 
conform  to  the  laws  of  the  state,  whether  such  laws  were  in 
force  when  the  amended  charter  was  granted  or  came  into 
operation  afterwards;  that  the  power  of  the  company  for  the 
regulation  of  its  own  affairs  was  in  express  terms  subjected 
to  the  legislative  control  of  the  state;  that  the  by-laws  fixed 
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the  rates,  and  no  by-law  could  be  made  that  was  at  all  re* 
pugnant  to  the  laws  of  the  state;  that  only  such  charges  could 
be  collected  by  appellant  ••*  as  were  allowed  by  the  laws  of 
the  state;  that  in  the  absence  of  legislation  the  power  of  the 
directors  over  the  rates  is  subject  only  to  the  common-law 
limitation  of  reasonableness,  but  that  the  state  may  establish 
a  maximum  of  rates  to  be  charged  by  railroad  companies  for 
the  transportation  of  persons  and  property;  that,  when  a  max* 
imum  is  so  established,  the  rates  fixed  by  the  directors  must 
conform  to  its  requirements,  otherwise  the  by-laws  would  be 
repugnant  to  the  laws.  Adopting  the  views  thus  expressed 
by  the  federal  supreme  court  we  are  of  the  opinion  that 
there  is  nothing  in  appellant's  charter  which  relieves  it 
from  the  obligation  to  submit  to  the  provisions  of  the  act  of 
1873,  upon  the  subject  of  reasonable  rates,  and  that  the  act 
does  not  impair  the  obligation  of  any  contract  alleged  to  be 
contained  in  appellant's  charter. 

6.  It  is  claimed  that  the  schedule  of  1873,  which  was 
admitted  in  evidence,  was  not  published  as  required  by  stat- 
ute, and  that  for  that  reason  it  did  not  go  into  effect. 

The  copy  of  the  schedule  of  September  1,  1873,  intro- 
duced by  the  plaintiff,  was  accompanied  by  the  following 
certificate,  which  was  attached  to  it: 

**  Office  of 
''Railroad  and  Warehousb  CoHMissioiri 

**  Springfield,  Illinois. 

**  State  of  Illinois,     ) 
'* Sangamon  County.) 

''We,  the  undersigned,  railroad  and  warehouse  commis- 
sioners in  and  for  the  state  of  Illinois,  do  hereby  certify  that 
the  foregoing  is  a  true  copy  of  'a  schedule  of  reasonable 
maximum  rates  of  charges  for  the  transportation  of  passen* 
gers  and  freight  and  cars,'  together  with  a  classification  of 
freight  explanatory  and  forming  a  part  of  said  schedule, 
revised  and  prepared  by  the  railroad  and  warehouse  com- 
mission for  the  Chicago,  Burlington,  and  Quincy  company; 
that  said  'classification  of  freight'  and  schedule  has  been 
published,  as  required  by  law,  in  the  Illinois  State  Journal^ 
&  weekly  newspaper  published  in  the  city  of  Springfield,  in 
said  state,  in  the  issues  '*^  of  said  paper,  dated  respectively 
September  3d,  10th,  17th,  and  24th,  and  October  1,  a.  d. 
1^73,  as  revised,  and  was  in  force  from  and  after  Septem* 


800  Chicago  btc.  R.  R.  Ca  «.  JoNii.        [UUnoiiy 


ber  1,  A.  D.  1878|  and  remained  in  force  nntil  December  1, 
A.  D.  1881. 
*'  Witnees  oar  hands  tbia  7tb  day  of  Febraary,  a.  d.  1891. 

**JoHH  R.  Whsslsb, 
*^  Isaac  N.  PhilupS) 
"W.  R.  Cbim. 
**  Railroad  and  Warehouse  Commissioners. 
**Attest:  J.  H.  Paddock,  SecreUry.*' 

This  certificate  shows  that  publication  of  both  the  classi- 
fication and  the  schedule  was  made  not  only  for  three 
successive  weeks,  but  for  five  successive  weeks,  and  that,  con- 
sequently, the  provision  in  section  8  as  to  publication  was  fully 
complied  with.  The  trial  court  was  authorized  to  admit  it, 
and  when  ad  mitted,  it  was  *'  prima  facU  evidence  of  the  sched- 
ules of  said  commissioners."  At  the  close  of  plaintifiTs  evi- 
dence, defendant  introduced  another  certificate  of  the  com- 
missioners, dated  December  1, 1891,  and  other  evidence,  for  the 
purpose  of  showing  that  the  classification  of  freights,  which 
recited  on  Its  face  that  it  formed  a  part  of  each  schedule 
was  published  ou  September  Sd,  10th,  and  17th,  and  that  the 
schedule  for  appellant,  which  refers  to  the  classification  as 
forming  a  part  of  it,  was  published  on  September  I7th  and  24th 
and  on  October  1st.  The  classification  was  published  three 
successive  weeks,  and  the  schedule  was  published  three  suc- 
cessive weeks,  but  the  point  is  made  that,  as  the  schedule 
referred  to  the  classification,  the  latter  was  a  part  of  the 
former,  and  that,  when  the  schedule  was  published  on  Sep- 
tember 17th,  24th.  and  October  1st,  the  classification  should 
have  been  published  as  a  part  of  it  and  in  the  same  issues 
of  the  newspaper  with  it  As  the  classification  was  for  all 
the  railroads,  and  a  schedule  was  made  for  each,  it  is  a  ques- 
tion whether  it  was  necessary  to  republish  the  classification 
with  each  schedule,  it  having  already  been  published  for  the 
time  required  by  law.  The  classification  ***  was  on  file  in 
the  office  of  the  commissioners,  and  the  schedules  referred 'to 
it,  and  the  roads  could  have  access  to  it 

The  certificate,  however,  as  above  set  forth,  was  merely 
prima  facie  evidence  that  the  schedule  introduced  was  that 
of  the  commissioners.  Other  evidence  might  be  introduced 
to  show  that  it  was  their  schedule.  This  evidence  was  fur« 
nished  by  the  defendant  itself.  Its  own  proof  showed  that 
the  copy  introduced  was  a  copy  of  the  schedule,  prepared 
and  adopted  for  it  by  the  commissioners.    It  is  not  contended 
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that  the  defendant  did  not  have  notice  of  the  fchednle  of 
September,  1873,  irrespective  of  any  publication  of  it. 

Buty  even  if  it  be  true  that  the  Bchedule  could  not  go  into 
effect  nntil  it  was  published  in  the  manner  required  by 
the  law,  and  that  the  separate  publication  of  the  classifi- 
cation and  the  schedule  was  not  a  compliance  with  section 
8,  we  still  think  that  the  certificate  above  set  forth  was 
sufficient.  The  case  below  was  not  tried  until  November 
30,  1891.  By  act  approved  June  80,  1886,  the  legislature 
amended  said  section  8,  and,  in  the  amended  section,  pro- 
vided as  follows:  "All  such  schedules  heretofore  or  here- 
after made  shall  be  received  and  held  in  all  such  suits  as 
prima  facie  the  schedules  of  said  commissioners  without  fur* 
ther  proof  than  the  production  of  the  schedule  desired  to  be 
used  as  evidence,  with  a  certificate  of  the  railroad  and 
warehouse  commissioners  that  the  same  is  a  true  copy  of  a 
schedule  prepared  by  them  for  the  railroad  company  or  cor- 
poration therein  named":  3  Starr  and  Curtis*  Ann.  Stats.  1029. 
The  certificate  of  February  7,  1891,  conforms  to  the  require- 
ment of  section  8  as  thus  amended. 

No  man  or  corporation  has  a  vested  right  in  the  rules  of 
evidence.  They  pertain  to  the  remedies  provided  by  the 
state  for  its  citizens,  and  do  not  constitute  a  part  of  any 
contract.  They  are  subject  to  control  and  modification  by 
the  legislature,  whether  affecting  proof  of  existing  rights 
or  rights  subsequently  acquired.  Changes  in  them  may  be 
made  applicable  '*^  to  existing  causes  of  action:  Cooley's 
Constitutional  Limitations,  6th  ed*^  461;  Gage  v.  Carahevj 
125  111.  447. 

7.  Appellee  assigns  as  a  cros8«error  the  overruling  of  his 
demurrer  to  the  sixth  plea  of  the  defendant,  Tliis  plea  was 
to  the  last  additional  count  of  the  amended  declaration,  and 
averred  that  the  causes  of  action  therein  set  out  did  not 
accrue  to  the  plaintiff  within  five  years  next  before  the  filing, 
or  the  obtaining  of  leave  to  file,  said  last  additional  count,  or 
the  substitute  therefor.  The  question  is,  whether  the  amend- 
ment, or  the  last  count  of  the  amended  declaration,  sets  up  a 
new  cause  of  action.  If  it  does,  the  demurrer  to  the  plea  was 
properly  overruled;  if  it  does  not,  the  amendment  takes  effect 
from  the  commencement  of  the  suit.  Where  an  amendment 
Bets  up  no  new  matter  or  claim,  but  merely  restates,  in  a  dif- 
ferent form,  the  cause  of  action  set  out  in  the  original  decia* 
ration,  it  relates  to  the  commencement  of  the  suit,  and  the 
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Btatate  of  limitations  is  arrested  at  that  point;  but,  where  the 
amendment  introduces  a  new  or  different  cause  of  action,  it 
is  treated  as  a  fresh  suit,  begun  at  the  time  when  such  amend- 
ment is  filed,  and  the  statute  is  arrested  at  the  latter  date: 
Baker  y.  Missauri  Pete.  Ry.  Co.^  84  Mo.  App.  98. 

In  this  case  the  two  counts  of  the  original  declaration,  and 
all  the  additional  counts  of  the  amended  declaration  except 
the  last,  sought  to  recover  the  treble  damages  allowed  by  the 
statute  for  a  violation  of  its  provisions;  and  to  these  counts 
the  two  years'  statute  of  limitations  was  properly  pleaded,  as, 
in  this  state,  actions  for  a  statutory  penalty  must  be  brought 
within  two  years  next  after  the  cause  of  action  accrued.  The 
last  amended  count,  filed  more  than  seven  years  after  the 
filing  of  the  original  declaration,  sought  to  recover  damages 
for  the  violation  of  defendant's  common-law  liability  as  a 
carrier,  for  charging  more  than  reasonable  rates.  To  this 
count  the  five  years'  statute  of  limitations  was  applicable.  It 
is  conceded  by  appellee  that  he  cannot  recover  treble  damages 
for  unreasonable  charges,  except  for  those  paid  by  him  during 
'*^  the  two  years  prior  to  the  beginning  of  the  suit,  and  that 
the  object  of  the  amended  count  is  to  recover  single  damages 
for  the  three  years  immediately  preceding  the  two  years  for 
winch  treble  damages  are  claimed. 

We  think  that  the  amended  count  introduced  a  new  cause 
of  action.  The  original  declaration  declares  specially  on  the 
statute  for  the  recovery  of  a  statutory  penalty;  alleges,  as  the 
ground  of  action,  the  charge  of  rates  in  excess  of  those  fixed 
by  the  schedule  of  the  commissioners,  and  concludes; 
'*  Whereby  and  by  force  of  the  statute  .  .  •  •  an  action  bath 
accrued  .  •  •  •  to  demand  and  recover  of  the  defendant  three 
times  the  amount  of  said  sum  of  money,  etc.,  with  reasonable 
attorneys'  fees  in  a  sum  to  be  fixed  by  the  court."  The 
amended  count  is  based  on  an  alleged  common-law  liability^ 
or  on  an  implied  contract  to  repay  money  obtained  by  wrong- 
ful overcharges.  Before  it  was  filed  the  cause  of  action  set 
forth  in  it  had  been  barred  by  the  five  years'  statute  of  limi* 
tations.  If  a  new  suit  had  been  begun  for  the  same  cause  of 
action  at  the  time  of  the  amendment  it  could  not  have  been 
maintained;  and  there  is  no  more  reason  why  the  cause  of 
action  should  be  enforced  when  embodied  in  an  amended 
declaration  than  when  forming  the  subject  matter  of  a  new 
suit.  Although  an  amendment  may  properly  be  allowed  it 
does  not  necessarily,  when  allowed,  have  the  effect  of  relating 
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back  to  the  date  of  bringing  the  suit,  for  the  purpose  of  de- 
termining questions  of  limitation.  An  amendment,  which 
introduces  a  cause  of  action  barred  by  limitation,  is  ineffectual 
to  avoid  the  statutory  bar:  Oibhms  y.  Steamboat ^  40  Mo.  263; 
Baker  v.  Missouri  Pac.  Ry.  Co.,  84  Mo.  App.  98;  Oorman  v. 
Judge  etc.,  27  Mich.  188;  Melvin  y.  Smith,  12  N.  H.  462;  J//t- 
nds  etc.  R.  R.  &  Coed  Co.  ▼.  Peofle^  19  111.  App.  141. 

Where  the  original  declaration  sets  up  overchnrges  upon 
certain  shipments,  and  the  amended  declaration  sets  up  over- 
cliarges  on  other  and  different  shipments,  the  causes  of  action 
are  not  the  same:  Illinois  Cent,  R.  R.  Co.  v.  Cobb,  64  '**  HI* 
140;  Phelps  v.  lUinois  Cent.  R.  R.  Co.,  94  111.  548;  NoHh 
Chicago  Rolling  MiU  y.  Monka,  107  III.  840.  Here  the  original 
declaration  seeks  to  recover  penalties  for  overcharges  on  ship- 
ments made  subsequent  to  November  2,  1880,  while  the  last 
additional  count  of  the  amended  declaration  declares  for 
damages  on  account  of  overcharges  on  shipments  made  prior 
to  October  17,  1880. 

We  are  of  the  opinion  that  there  was  no  error  in  overruling 
the  demurrer  to  the  sixth  plea. 

One  or  two  other  minor  objections  are  urged,  but,  after  a 
careful  consideration  of  them,  we  are  satisfied  that  they  are 
not  well  taken.    The  judgment  of  the  circuit  court  is  aflBrmed. 


CAxanas — ^Dutt  to  Carkt.— A  oommon  ourrim  Is  bound  to  oonrey  the 
goods  of  any  penon  offering  to  pay  hb  hire  nnleai  hie  oarrUge  u  already 
fully  or  the  riak  sought  to  be  imposed  on  him  is  extraordinary,  or  unless  the 
goods  offered  are  different  from  those  usually  carried  by  him:  Fish  t.  CAop- 
num,  2  6a.  349;  46  Am.  Dec  393w  A  carrier  must  receire  all  freight  that 
may  be  offered  and  within  a  reasonable  time,  and  in  the  order  in  which  it  is 
offered  transport  it  to  the  point  designated  by  the  owner:  BaUenime  t.  North 
Mitwtri  R.  R.  Col,  40  Mo.  491;  93  Am.  Deo.  316,  and  note.  A  carrier  is 
boniid  to  reoeive  goods  and  carry  them  safely  or  answer  for  the  loss:  Wtatem 
Trantp.  Co.  ▼.  NewhaO,  24  lU.  406;  76  Am.  Dea  760,  and  note;  Doty  r.  Strong^ 
1  Finn.  313;  Burn.  168;  40  Am.  Dec  773.  See,  also,  the  notes  to  Rooi  r. 
Lang  Ishnd  R.  R,  Co,,  11  Am.  St.  Rep.  647;  Sandford  r.  CatauMsa  eU.  R.  R. 
Co.,  64  Am.  Dec  671,  and  Kan§a$  Pac  Rg,  Co.  r,  Nicltols,  12  Am.  Rep.  601. 

Railroads.— PowKB  ov  Stati  to  Rboulatb  Ratbb  tor  Carriaoi:  See 
BurUngion  eie.  Ry.  Co.  t.  Dty,  82  Iowa,  312;  31  Am.  St  Rop.  477,  and  note, 
with  the  cases  collected;  and  the  extended  note  to  PeopU  r.  BucUi,  16  Am. 
St.  Rep.  490. 

Statutss  Void  ur  Part. —The  unconstitutionality  of  one  (o  tion  of  a 
itatnte  cannot  defeat  other  portions  unless  the  nature  of  the  nuooustitu- 
tiooal  provision  is  such  as  to  render  it  of  vital  importance  to  the  whole  a  tat- 
mte:  MePhermm  t.  Blacker,  92  Mich.  377;  31  Am.  St  Rep.  687,  and  note.  But 
the  iBTalidity  of  one  provision  in  a  statute,  the  different  parts  of  which  must 
be  eoostrued  together  as  dependent  provisions^  renders  the  whole  act  invalid: 
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WatUworth  ▼.  (TtUom  Pae.  Up,  Ok,  18  CoL  000;  36  Am.  81  Rep.  909,  and 
ooto. 

Etidbhob.— PowBR  ov  LaouLATumB  OymwL  Rulb  or:  See  extended  note 
to  People  T.  Cannofh  36  Aiiu  St  Rap.  682»  686,  and  the  notes  to  /«  rv  Wright, 
81  Am.  St  Rep.  104,  and  Burlington  He,  Ry,  Co,  ▼.  Dey,  31  Am.  St  Rep. 
601:  and  tee,  also,  0' Bryan  v.  Alkn,  106  Mo.  227;  32  Am.  St  Rep.  595. 

Railroad  Coimissioif—PowsB  or  Statb  to  Establish.— The  legislatnre 
has  power  to  delegate  aothority  to  a  cowraisston  to  provide  reasonable  mlee 
and  regnlations  in  respeot  to  fixing  reaairaakle  freight  and  paeeenger  tariflb 
by  railroads  and  other  carriers,  to  prevent  nnjust  discriminations  and  pre£. 
erences,  and  to  regulate  other  matters  pertaining  to  transportation  within 
the  state  subject  to  the  right  of  sppeal  to  the  courts:  Atiantic  Brfrtu  Col  t. 
WihmngUm  rfc  R.  B.  Oa,,  111  N.a463;  82  Am.  St  Rep.  806,andBoteb  witk 
the  €Mee  ooUeoted. 


CoHN  V.  People. 

(140  iLLINOn,  488.) 

Oo]i8TrTUTXOVA&  Law— Statutbs— TiTLi^  What  mat  bb  Embbacbd  dt 
Local  and  Special  Laws.— A  statute  entitled  "An  act  to  protect  asso- 
ciations, unions  of  workingmen,  and  persons  in  their  labels,  trademarks, 
and  forms  of  adverttsingf^doee  not  Tiolate  a  oonsUtotional  provision 
that  '*  no  act  hereafter  passed  shall  embrace  more  than  one  subject^  and 
that  shall  be  expressed  in  the  title;  nor  is  aoch  statute  obnoxioos  to  a 
constitutional  provision  prohibiting  the  passage  of  local  or  special  laws^ 
and  the  granting  of  special  privileges. 

CoHBTrnmoMAL  Law — SrATirrBS — Titlb— What  mat  bb  Bmbracbd  » 
Act. — Under  a  constitutional  provision  that  statutes  shall  not  embrace 
more  than  one  subject,  and  that  shall  be  embraced  in  its  title,  there  maj 
be  included  in  a  statute  means  reasonably  adapted  to  secure  the  objects 
indicated  by  the  title.  When  the  general  purpose  is  declared  in  the 
title  the  means  for  its  accomplish  men  t  provided  by  the  act  are  pre- 
sumed to  be  intended  as  necessary  incidents. 

OoHBTiTUTioiiAL  Law— Statcttbs— TiTLB  HOW  FAR  OoNTROLS. — When,  by 
virtue  of  constitutional  provisions,  the  legislature  must  prepare  and 
adopt  the  title  to  each  law  passed,  to  the  end  that  snch  title  shall  ex- 
press the  general  purposes  of  the  act,  the  title  cannot  be  resorted  to 
to  extend  or  restrain  any  positive  provision  in  the  law  itself. 

Cobstitotional  Law — Statutes — Construction— Rrsort  to  Titlb. —la 
the  construction  of  a  statute  the  intention  of  the  lawmakers  is  to  bn 
found  and  given  effect  When  there  is  otherwise  doubt  or  obscurity  in 
the  act  resort  may  be  had  to  its  title  to  eual>le  the  court  to  discover  thm 
intent,  and  remove  what  mi^ht  otherwise  1>e  uncertain  or  ambiimons. 

Tbadbmarks — Whbthbr  Lawful.  ~A  cigar  label  reading  as  follows:  '*Xhia 
certifies  that  the  cigars  contained  in  this  box  have  been  made  by  a  first- 
class  workman,  a  member  of  the  Cigar  Makers'  International  Union  oi 
America,  an  organisation  opposed  to  inferior,  rat  shop,  conlie,  prison,  or 
filthy  tenement-house  workmanship,'*  is  not  nnliwful  as  transgiewsing 
the  mles  of  morality  and  public  policy,  and  may  be  legally  adopted. 
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TBAi»ifAXXB— Whbthvb  Lawtuu — ^A  party  nay,  without  eondemning  or 
aspeniDg  the  prodaot  of  other  mannfactarert,  adopt  a  tradamark  oom- 
meodatory  of  the  article  he  haa  for  tale,  or  he  may  lawfully  proonre  th« 
certificate  of  otheri  ae  to  the  quality  of  the  article  he  pUcee  upon  the 
market,  without  trauBgresting  the  rules  of  morality  or  publio  policy. 

Beedy  Brown^  and  AUen^  for  the  appellant 

M.  31  Moloney^  attorney  general^  71  /.  Scofield^  and  If*  L. 
Newell,  for  the  people. 

^^®  Shops,  J.  This  was  a  prosecution  of  the  plaintiff  in 
error  for  the  violation  of  section  2  of  an  act  entitled  **An  act 
to  protect  associations,  unions  of  workingmen,  and  persons  in 
their  labels  trademarks,  and  forms  of  advertising,"  in  force 
July  1,  1891.  Before  a  justice  of  the  peace  he  was  found 
guilty  and  a  fine  imposed.  On  appeal  to  the  criminal  court 
foy  the  defendant  a  trial  was  had  by  jury,  resulting  in  a  ver* 
diet  of  guilty,  and  a  judgment  for  one  hundred  dollars  fine 
and  costs  rendered. 

Section  1  of  the  act  under  consideration  provides:  '*  When« 
ever  any  person,  association,  or  union  of  workingmen  have 
adopted,  or  shall  hereafter  adopt,  for  their  protection,  any 
label,  trademark,  or  form  of  advertisement  announcing  that 
goods  to  which  such  label,  trademark,  or  form  of  advertise- 
ment shall  be  attached,  were  manufactured  by  such  person 
or  by  a  member  or  members  of  such  association  or  union  it 
Bhall  be  unlawful  for  any  person  or  corporation  to  counterfeit 
^^^  or  imitate  such  label,  trademark,  or  form  of  advertise* 
mentb  Every  person  violating  this  section  shall,  upon  con- 
viction, be  punished  by  imprisonment  in  the  county  jail  for 
not  less  than  three  months  nor  more  than  one  year,  or  by  a 
fine  of  not  less  than  one  hundred  dollars,  nor  more  than  two 
hundred  dollars,  or  both."  Section  2  is  as  follows:  *'  Every 
person  who  shall  use  any  counterfeit  or  imitation  of  any  label, 
trademark,  or  form  of  advertisement  of  any  such  person, 
union,  or  association,  knowing  the  same  to  be  counterfeit  or 
imitation,  shall  be  guilty  of  a  misdemeanor,  and  shall  be 
punished  by  imprisonment  in  the  county  jail  for  a  term  of 
not  less  than  three  months  nor  more  than  one  year,  or  by  a 
fine  of  not  less  than  one  hundred  dollars  nor  more  than  two 
hundred  dollars,  or  both'':  Laws  of  1891,  p.  202, 

The  plaintiff  in  error  was  a  dealer  in  cigars,  and  it  is  shown 
that  certain  witnesses  produced  applied  to  him  for  the  pur- 
chase of  cigars  by  the  box;  that  they  objected  to  purchasing 
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unless  there  were  upon  the  boxes  what  were  known  as  the 
''Union  Labels'';  that  there  were  no  ench  labels  upon  the 
boxes  produced  by  the  plaintiff  in  error  and  offered  to  be  sold. 
The  plaintiff  in  error  thereupon  took  these  boxes  of  cigars, 
went  into  the  back  part  of  his  store,  and  returned  with  boxes 
having  labels  on  them.  The  witnesses  then  paid  for  them  and 
took  them  away.  The  boxes  were  produced  and  identified  as 
being  those  sold  to  the  witnesses  by  plaintiff  in  error,  and  upon 
each  of  which  was  a  label  purporting  to  be  the  label  of  the 
Cigar  Makers'  International  Union  of  America.  Tliis  label 
is  a  small  blue  paster,  on  which  is  printed  the  following: 

*^  This  certifies  that  the  cigars  contained  in  this  box  have 
been  made  by  a  first-lass  workman,  a  member  of  the  Cigar 
Makers'  International  Union  of  America,  an  organixation  op- 
posed to  inferior,  rat  shop,  coolie,  prison,  or  filthy  tenement- 
house  workmanship.  Therefore,  we  recommend  these  cigars 
to  all  smokers  throughout  the  world.  All  infringements  upon 
this  label  will  be  punished  according  to  law. 

'*A.  Stbassbr,  Pres.  C.  M.  L  U.  of  America." 

^*^  It  is  shown  that  the  labels  are  issued  by  the  association 
to  its  members  bearing  the  local  stamp  and  factory  number 
of  the  particular  factory  to  which  they  are  issued.  It  was 
shown  that  the  labels  upon  the  boxes  purchased  by  the  wit- 
nesses from  Cohn  were  counterfeit  imitations  of  the  labels 
issued  by  the  Cigar  Makers'  International  Union  of  America. 
To  prove  the  adoption  of  this  trademark  by  the  Cigar  Makers' 
International  Union  of  America,  the  people  introduced  in 
evidence  a  certificate  of  the  secretary  of  state,  under  his  hand 
and  seal,  issued  in  conformity  with  the  provisions  of  section 
8  of  the  act  under  consideration.  That  section  provides  that 
every  person,  association,  or  union  of  workingmen  that  has 
heretofore  adopted  or  shall  hereafter  adopt  a  label,  trade- 
mark, or  form  of  advertisement,  as  aforesaid,  may  file  the 
same  for  record  in  the  office  of  the  secretary  of  state,  by  leav- 
ing two  copies,  counterparts  or  fae  iimiles  thereof,  with  the 
secretary  of  state,  and  the  secretary  shall  deliver  to  such 
person,  association,  or  union  so  filing  the  same  a  duly  attested 
certificate  of  the  record  of  the  same.  It  is  then  provided  that 
'*such  certificate  of  record  shall,  in  all  suits  and  prosecutions 
under  this  act,  be  sufficient  proof  of  the  adoption  of  such 
label,  trademark,  or  form  of  advertisement,  and  of  the  ripht  of 
said  person,  association,  or  union  to  adopt  the  same."     It  was 
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proved  that  the  Cigar  Makers'  International  Union  of  America 
was  an  association  of  workingmen — of  cigarmakers;  that 
the  cigars  sold  by  Gohn  were  mannfactared  by  Oastave 
Eddelstone;  that  at  the  time  he  sold  the  cigars  to  Cohn 
Brothers,  of  which  firm  plaintiff  in  error  was  a  member, 
there  were  no  blue  labels  on  the  boxes,  and  none  were  delivered 
with  the  cigars;  that  they  were  not  made  by  a  union  factory. 

It  is  objected  that  the  evidence  was  insufficient  to  warrant 
the  verdict  It  need  only  be  said  that  there  was  evidence 
sufficient  to  justify  the  jury  in  finding  the  defendant  guilty 
of  using  a  counterfeit  or  imitation  label,  within  the  meaning 
of  section  2  of  the  act  before  quoted. 

^^^  It  is  next  insisted  that  the  statute  is  in  violation  of 
section  18  of  article  4  of  the  constitution,  providing  that  **no 
act  hereafter  passed  shall  embrace  more  than  one  subject,  and 
that  shall  be  expressed  in  the  title/'  The  title  of  the  act  is, 
'^An  act  to  protect  associations,  unions  of  workingmen,  and 
persons  in  their  labels,  trademarks,  and  forms  of  advertising.'' 
It  is  said  by  counsel  that  while  there  are  provisions  of  the 
act  designed  to  protect  trademarks,  the  provisions  of  sections 
1, 2, 4, 6,  and  7  relate  to  the  punishment  of  imitators  or  coun- 
terfeiters,  and  those  using  such  imitations  and  counterfeits, 
and  are  not  enacted  for  the  protection  of  the  owners  of  the 
labels,  trademarks,  or  forms  of  advertising,  and  therefore  are 
not  within  the  title  of  the  act  As  said  in  Lamed  v.  Tieman^ 
110  ni.  177:  "The  decisions  concur  in  laying  down  substan- 
tially the  rule  that  in  consistency  with  that  provision  there 
may  be  included  in  an  act  means  which  are  reasonably 
adapted  to  secure  the  objects  indicated  by  the  title":  See 
cases  there  cited.  When  the  general  purpose  is  declared  in 
the  title  the  means  for  its  accomplishment  provided  by  the 
act  will  be  presumed  to  be  intended  as  a  necessary  incident: 
O^Leary  v.  Cooi  County ^  28  111.  534;  People  v.  Haulwood^  116 
m.  819;  McOum  v.  Board  of  Education,  183  111.  123.  The 
penalties  for  the  counterfeiting,  and  for  the  use  of  imitations 
and  counterfeits,  while  intended  as  punishment  for  the  viola- 
tion of  public  law,  are  imposed  to  protect,  in  the  language  of 
the  title,  associations  and  others  entitled  to  use  labels,  trade* 
marks,  and  forms  of  advertisement  in  the  use  thereof.  The 
objection  is  not  well  taken. 

It  is  next  said  by  counsel  that  "  the  statute  is  wholly  void, 
because  it  is  obnoxious  to  the  constitutional  inhibition  (art  4, 
■ec.  22),  which  provides  that  the  general  assembly  shall  not 


803  CoHH  «.  People.  [IlliD(»fl, 

past  local  or  special  laws  granting  any  incorporation,  asso- 
ciation,  or  individual  any  special  privilege,  immunity,  or 
franchise  whatever.'*  It  is  urged  that,  while  "  persons"  are 
protected  in  their  labels,  etc.,  without  regard  to  their  avoca- 
tions, **  associations  ^**  or  unions,  to  avail  of  the  act,  must 
be  associations  or  unions  of  workingmen.''  This  contention 
arises  from  a  misapprehension  of  the  statute.  It  seems  clear 
that  the  legislature  intended  that  any  person,  or  any  associa- 
tion of  whomsoever  formed,  or  any  union  of  workingmen, 
might  adopt  such  label,  etc.  If  it  be  permissible  to  refer  to 
the  title  of  this  act,  this  at  once  becomes  apparent.  By  ref- 
erence to  section  1,  before  quoted,  it  will  be  seen  it  is  there 
provided  that  ^*  whenever  any  person,  association,  or  union 
of  workingmen  have  adopted  a  label,"  etc.  The  language  of 
section  2  is,  *'  person,  union,  or  association,"  while  sections  3 
and  4  are  the  same  as  section  1.  Now,  referring  to  the  title, 
it  is  seen  that  it  is  *'An  act  to  protect  associations,  unions  of 
workingmen,  and  persons  in  their  labels,"  etc. 

Formerly,  when  the  titles  of  acts  were  no  necessary  part  of 
legislation^  the  title  was  not  to  be  considered  in  construing 
the  statute:  Plummer  v.  People,  74  111.  361;  WilU  v.  WUkini, 
6  Mod.  62;  Sndlich  on  Interpretation  of  Statutes,  sec.  58,  and 
note.  It  is,  however,  otherwise  where,  by  virtue  of  constitu- 
tional provision,  the  legislature  must  prepare  and  adopt  the 
title,  to  the  end  that  it  shall  express  the  general  purposes  of 
the  aot  It  cannot  be  resorted  to  to  extend  or  restrain  any 
positive  provision  in  the  body  of  the  law  itself:  Hadden  v. 
CoUector  etc.,  5  Wall.  107;  WUliama  v.  Williams,  8  N.  Y.  535; 
Myer  v.  WeaUm  Car  Co.,  102  U.  S.  1;  Eby'9  Appeal,  70  Pa.  St. 
811;  Haldemian^a  Appeal,  104  Pa.  St.  251.  It  is  one  of  the 
cardinal  principles  of  construction  that  the  intention  of  the 
lawmakers  is  to  be  found  and  given  effect,  and  where  there  is 
otherwise  doubt  or  obscurity  in  the  act,  or  its  meaning  is 
doubtful,  resort  may  be  had  to  the  title  of  the  act  to  enable 
the  court  to  discover  the  intent,  and  remove  what  otherwise 
might  be  uncertain  or  ambiguous:  United  States  v.  Palmer^  3 
Wheat  631;  cases  supra.  The  term  "  unions,"  as  thus  applied, 
has  come  to  have  a  definite  and  well-understood  meaning, 
and  it  is  to  be  presumed  that  the  legislature,  in  using  ^** 
the  broader  and  more  comprehensive  term ''  associations,"  and 
at  the  same  lime  making  the  law  applicable  to  all  persons,  in- 
tended the  use  of  the  words  in  their  ordinary  sense  and  signifi- 
cation.   There  is,  indeed,  no  more  reason  for  saying  that  by 
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**  araooiations''  is  meant  associations  of  worktngmen,  thereby 
limiting  the  ostial  and  ordinary  meaning  of  the  term,  than 
there  is  to  say  that  the  word  '*  persons/'  as  used  in  the  act* 
should  be  oonstraed  as  applying  to  workingmen  only.  The 
word  ''pMTSon"  would  hare  the  effect  of  extending  the  act  to, 
and  would  include,  artificial  as  well  as  natural  persons:  Rer. 
Stats.,  sec  l,c.  131.  The  objection  is  not  tenable:  Hawthorn 
T.  People,  109  111.  302;  60  Am.  Rep.  610. 

It  is  next  objected  that  the  label,  an  imitation  and  counter- 
£rit  of  which  is  alleged  to  have  been  unlawfully  used   by 
plaintiff  in  error,  could  not  hare  been  rightfully  adopted 
either  as  a  label,  trademark,  or  form  of  advertisement.     It  is 
said  that  it  transgresses  the  rules  of  morality  and  publio 
policy.    We  are  referred  to  the  rule  in  respect  to  trademarks, 
that  '*to  be  a  lawful  trademark  the  emblem  must  avoid  trans* 
gressing  the  rules  of  morality  and  publio  policy'':  Brown  on 
Trademarks,  sec.  602.    And  also  to  the  case  of  MeVey  v. 
Bfindtl,  144  Pa.  St.  286, 27  Am.  St.  Rep.  626,  decided  by  the 
supreme  court  of  Penneylvania,  which  was  a  proceeding  in 
equity  to  restrain  the  use  of  imitations  of  the  label  adopted 
by  the  Cigar  Makers'  International  Union  of  America.    It  ii 
conceded  there  is  no  statute  in  that  state  protebting  labels 
adopted  by  dealers,  etc    The  case  is  cited  mainly  for  the 
porpose  of  showing  the  construction  placed  upon  the  blue 
label  by  that  court,  the  c&se  having  been  decided  upon  other 
gnmnds.     With  all  due  deference,  we  are  unable  to  concur 
in  the  views  of  the  learned  judge  who  delivered  the  opinion 
of  the  court.     By  reference  to  the  label  heretofore  set  out  it 
Will  be  seen  that  it  is  a  certificate,  signed  by  the  president  of 
the  Cigar  Makers'  International  Union  of  America,  certify* 
log  that  the  cigars  contained  in  the  box  upon  which  it  is 
placed  were  **made  by  a  first-class  workman,  a  *•*  member 
of  the  Cigar  Makers'  International  Union  of  America,  an 
organization  opposed  to  itiferior,  rat  shop,  coolie,  prison,  or 
flUhy  tenement-house    Workmanship,"    and    it   concludes: 
^'Therefore,  we  recommend  these  cigars  to  all  smokers  through- 
out the  world."    The   purpose,  as  derived  from   the   label 
itself,  is  to  send  the  cigars  out  to  the  public  with  the  assur- 
ance that  they  are  made  by  a  firsVclass  workman,  who  belongs 
to  an  order  opposed  to  the  inferior  workmanship  designated. 
It  will  be  observed  that  the  label  attacks  no  other  manufac- 
turer of  cigars.     It  says  simply,  in  effect,  these  cigars  are  not 
the  product  of  inferior,  rat  shop,   coolie,  prison,  or  filthy 
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tenement-house  workmanship.  Can  it  be  said  that  one  may 
not,  without  condemning  or  aspersing  the  product  of  other 
manufacturers,  commend  the  article  he  has  for  sale?  If  he 
may  do  so  himself,  may  he  not  procure  the  certificate  of 
others  as  to  the  quality  of  the  article  he  puts  upon  the 
market?  If  one  is  engaged  in  the  manufacture  of  wine,  is  it 
an  aspersion  upon  the  product  of  other  manufacturers  that  a 
winegrowers'  association  certifies  that  his  wine  is  the  pure 
juice  of  the  grape,  free  from  adulteration?  Certainly  not 
This  label  does  not  say,  or  purport  to  say,  that  cigars  made 
by  nonunion  men  are  of  the  inferior  class  mentioned,  or  that 
cigars  made  by  nonunion  men  are  not  free  from  the  impurity 
or  taint  to  which  they  might  be  subjected  by  such  workman- 
ship. It  does,  in  effect,  say  that  cigars  are  upon  the  market 
which  are  the  product  of  rat  shops,  filthy  basements,  of 
Chinese  establishments,  of  prisons,  and  tenement  -  houses, 
and  proposes  to  assure  customers  that  cigars  sold  under  this 
label  are  not  the  product  of  such  establishments.  This  and 
nothing  more.  And  can  it  be  doubted  that  public  policy 
would  be  best  served  if  all  manufacturers  of  cigars  would 
truthfully  make  the  like  assurance  to  the  public? 

We  need*  not  extend  this  discussion.  We  are  of  opinion 
that  the  label  adopted  by  the  Cigar  Makers'  International  ^** 
Union  of  America  is  neither  immoral  nor  against  public 
policy,  and  might  lawfully  be  adopted  by  that  body. 

Other  errors  are  assigned  which  have  been  carefully  con- 
sidered, bat  are  not  deemed  of  sufficient  importance  to  merit 
discnssion. 

The  judgment  of  the  criminal  court  of  Cook  county  will 
be  affirmed.  

Statutis  Ck>iiTAnriNO  mobs  than  Ohb  Subjeot.— To  oonatitnte  daplio- 
ity  of  subject  an  act  must  embrace  two  or  more  diieimilar  and  discordanfe 
•nbjecte  that  by  no  fair  intendment  can  be  oonsidered  as  having  any  legitU 
mate  oonnection  or  relation  to  each  other:  Johnaon  ▼•  Hanimm^  Al  Hinn.  575; 
28  Am.  St.  Rep.  882,  and  note,  with  the  oases  oolleoted.  See,  alio^  the 
extended  notes  to  Davia  ▼.  State,  61  Am.  Deo.  887,  and  TuUie  ▼.  StrinO,  82 
Am.  Deo.  110. 

Statutis— SuBJBOT  EzpBBssBD  IN  Tttlb. — ^A  statnto  is  not  open  to  the 
objection  that  it  contains  subjects  not  "  dearly**  expressed  in  its  title  when 
such  subjects  are  all  *' referable  and  cognate"  to  the  snbjeets  expressed  ia 
snoh  title:  State  t.  Harrtdt,  95  Ala.  176;  36  Am.  St.  Rep.  196,  and  note.  The 
title  to  an  act  mnst  clearly  express  the  subject  or  subjects  contained  therein, 
otherwise  it  is  void:  P^uladelplua  ▼.  Rtdge  Ave,  Ry.  Co.,  142  Pa.  St  484;  24 
Am.  St.  Rep.  612,  and  note.  The  title  to  an  act  and  the  act  itself  most 
oorrespond,  not  literally,  but  substantially:  Macon  etc,  R.  B,(JOk  t.  Qibum,  88 
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ChL  1;  21  Am.  St  Rep.  136,  uid  extended  note.  See  the  notee  to  PeofU  ▼. 
McOamn,  69  Am.  Dea  648;  yeimendorfr.  Duryea,  26  Am.  Rep.  239,  and  the 
notes  to  Hromek  ▼.  People,  23  Am  St  Rep.  663,  and  Fkieliiy  Jns.  etc  Ch.  r. 
Shenandoah  Valley  R.  B,  Oo,^  19  Am.  Si.  Rep.  872. 

STAirms— Ihtkbprktatioh— RiTBBBnfo  to  Xitlb.— The  character  of  a 
atetate  is  not  determined  by  ite  title,  bat  by  its  provisions,  onlen  its  language 
is  ambignoos,  in  whioh  event  its  title  and  the  occasion  of  its  enactment  may 
be  considered  to  assist  a  correct  understanding  of  its  terms:  People  t. 
O'Brien,  111  N.  Y.  1;  7  Am.  St  Rep.  684;  Peoj^  ▼.  MeCann,  16  N.  Y.  68; 
69  Am.  Dec.  642;  Blakeney  v.  Blaheney,  6  Port  109;  30  Am.  Dec.  674; 
Bjfimm  T.  Oburk,  3  McCord,  298;  16  Am.  Dec  633;  Bari  t.  Mayors  9  Wend. 
1171;  24  Am.  Dm.  166;  Sutherkmdw.  DeLeon,  I  Tex.  260;  46  Am.  Deo.  100, 
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•BAHwrawT  ow  Liobt  and  An. — A  private  individual  cannot 
appropriate  to  his  own  exclusive  use  a  portion  of  the  surface  of  a  street 
dedicated  to  the  public  use,  and  a  dedication  of  a  strip  of  land  for  a 
public  street  embraces  not  only  the  surface  of  the  ground  but  the  air 
and  light  above,  and  an  individaal  has  no  more  right  to  obstruct  the 
light  and  air  above  the  street  than  he  has  to  olistruot  the  surface  of  the 
soiL 

HiOHWATB—EASDcmT  ov  LiOHT  AND  Aix.— When  a  strip  of  land  is  declared 
a  public  highway,  the  adjoining  owner  has  the  right  to  light  and  air  from 
it  The  column  of  light  and  air  above  the  roadbed  is  as  much  a  part 
of  the  highway  as  the  roadbed  itself;  and  when  cities  or  towns  havs 
been  built  up  along  a  public  highway  the  right  to  light  and  air  from  it 
becomes  vested.  Even  the  legislature  has  no  power  to  deprive  abutting 
owners  of  it  without  compensation. 

If mrioxpAL  CoRPOBATioNs — Control  Over  Struts — Powxr  to  Ditotx  to 
Prtvatr  Usi. — A  city  has  ample  power  to  control,  regulate,  and  im- 
prove its  streets  and  alleys  in  such  manner  as  the  demands  of  the  pub- 
lic require;  but  it  has  no  power  to  devote  its  alleys  or  streets,  or  any 
part  thereof,  to  a  private  use. 

MvNiCTFAL  Corporations — Streets.— Statutory  Dedication  of  streets  and 
alleys  to  a  city  by  the  owner  of  land  vests  the  fee  thereto  in  the  city  in 
trust  for  the  public  use,  and  for  no  other  purpose. 

Municipal  Corporations—Strbets— Drdication,  Eftect  ov. — ^When  the 
owner  of  land  lays  out  and  estaMisbes  a  town,  and  makes  and  exhibits 
a  plan  thereof,  with  various  plats  of  spare  ground  for  streets  and  alleys^ 
and  sells  lots  with  clear  reference  to  such  plan,  the  purchasers  of  lots 
acquire,  as  appurtenant  to  their  lots,  every  easement,  privilege,  and 
advantage  which  the  plan  represents  as  belonging  to  them  as  part  of  the 
town,  or  to  their  owners,  as  citisens  of  the  town. .  The  right  thus  pass- 
ing to  the  purchasers  is  not  the  mere  right  that  they  may  use  the  streets 
or  other  public  places  according  to  their  appropriate  purposes,  but  a 
light  vesting  in  them  that  all  persons  whatever,  as  occasion  may 
sequire  or  invite,  may  so  use  them,  and  that  they  shall  be  forever  open 
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!•  fh«  hm  of  fh«  pnblie,  fnm  fron  all  ebim  or  iaterforonoo  of  the  Uad- 
ownor  inoonsittont  with  raefa  «ao. 

Snam— NvuAVon — IsamonoH. — Ikhbpamablx  Ikiubt  m  used  in  tlio 
Uw  of  injonotioB  Agtinit  obstractioas  ia  pablio  Btrooto  does  not  noceo* 
Mitly  mean  that  tho  injury  oompUiuod  of  im  beyond  tho  possibility  of 
oompeaaation  in  daroagea,  nor  that  it  mnat  be  ^ery  greats  and  the  fact 
that  no  aetnal  damagea  oan  be  proved,  ao  that  in  an  aotion  at  law  a  jnry 
ooold  award  nominal  damagea  only,  im  anffioient  rcawn  why  a  ooart  of 
equity  should  interfere  by  injunction  when  the  nuisatiOe  is  continuous. 

limioiTAL  CoRFOBATioics—dntxcTi—DjiDioATioif— Right  op  Lor  owHBKa 
to  liiOBT  AKt>  AiB. — When  the  original  owner  of  an  additioia  to  % 
eity  makes  a  plat  diridiag  the  land  into  blocks  and  lots,  atroets  and 
alleys,  and  sells  and  oonveys  the  lots  with  reference  to  that  pUt^  %  right 
ariaes  in  favor  of  purchasers  of  lots  fronting  on  a  street  to  have  it  for- 
•rer  kept  open,  and  free  freos  obatrnetion  from  the  sorfaoe  of  the  soil 
to  the  sky,  for  the  passage  of  light  and  air.  No  grant  or  ooTonant  ia 
required  to  oreate  this  right  which  may  be  regarded  aa  an  incorporeal 
hereditament  appurtenant  to  the  lota. 

liWIOIPAL  COBPORaTIOlfS— StBIRS^RiOHT  Of  LOT-OWRBB  TO  LlOBT  An> 

Ant—lKJUMOnoK  to  PrIsirts.— An  owner  of  a  lot  frontinf  a  dedicated 
oHy  street  ia  entitled  to  an  injunction  to  restrain  the  erection  of  a  brid^ 
aorosa  the  atrset  when  its  erectioa  would  obstruct  the  freo  passage  of 
light  and  air,  and  result  In  serious  damage  to  such  lotM>wner,  different 
in  ofaaraoter  from  that  sustained  by  the  public,  and  although  the  com- 
plaint and  prayer  for  injunction  describes  a  bridge  of  certain  diraen- 
aiona,  the  lot-owner  is  entitled  to  a  decree  ea joining  the  oonstruotion  of 
any  bridge  aeroia  the  atreet,  aad  aot  to  a  decree  confined  to  the  par> 
tieular  kind  of  bridge  deeoribed.  It  is  the  duty  of  the  court  to  render 
a  decree  whiofa  eetUes  the  eontroTeray. 

TFibofiy  IfooTi,  and  McHwiine^  for  the  sppellAnte. 

/•  /•  Berrich^  for  the  appellees. 

^^  Cbaig,  J.  This  was  a  bill  brought  by  Henry  A.  Barlings 
Edward  H.  Green,  and  Edward  D.  Mandell,  trustees  under  the 
will  of  Edward  MottRobinsoDydeoeased,  against  Marshall  Field 
and  others,  to  enjoin  them  from  building  or  oonstructing  any 
building,  bridge,  passageway,  or  other  construction  on,  upon,  or 
across  the  alley  known  as  ^Holdon  place"  or  '^  court,"  between 
the  north  line  of  Washington  street  and  complainant's  prop- 
erty described  in  the  bill.  The  block  in  the  city  of  Chicago 
bounded  by  Wabash  avenue,  Randolph,  State,  and  Washing- 
ton streets  is  known  as  block  13  of  Fort  Dearborn  addition 
to  Chicago.  The  land,  when  platted,  belonged  to  the  United 
States,  and  the  plat  of  Fort  Dearborn  addition  was  executed 
and  recorded  in  J-une,  1839.  The  following  plat  shows  State 
street,  Washington  street,  Wabash  avenue,  and  Randolph 
street  as  originally  laid  out,  and  also  Holden  place.  The 
plat  also  shows  the  location  of  complainants'  property,  and 
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the  location  of  FieM'i  old  building  and  the  new  one,  and  the 
point  irbere  it  ira«  proposed  to  ereot  the  bridge  aoroM  Holdeo 
place,  ooDDecting  the  two  buildings: 


I 


WASHINGTON" 


1 


2  IfartluiU  tint  ^ 


II 


rukSiauiiit 
mftethieh 


B    MADISON 


1'  r 


"1     r 


••■  Holden  place,  as  will  appear  from  the  plat,  is  forty  fert 
wide,  extending  north  and  eouth  through  blocks  13  and  14. 
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*^'  with  lots  on  each  side,  those  on  the  east  fronting  on 
Wabash  avenue,  and  those  on  the  west  fronting  on  State  street 
Holden  place  has  been  used  as  a  public  place  or  street  for 
many  years.  The  defendants*  lots  on  the  northeast  corner  of 
Washington  and  State  streets  have  a  frontage  of  one  hundred 
and  sixty  feet  on  State,  extending  back  to  Holden  place,  cor. 
ered  by  a  six-story  building,  occupied  by  Marshnll  Field  & 
Co.  for  several  years  as  a  dry-goods  house.  The  defendants 
have  acquired  lots  on  the  northwest  corner  of  Wabash  avenue 
and  Washington  street,  with  a  frontnge  of  one  hundred  and 
eight  feet  on  Wabash  avenue,  extending  back  to  Holden  phice. 
On  the  latter  lots  the  appellnnts  commenced  the  erection  of  a 
new  building  nine  stories  high.  At  the  time  of  the  filing  of 
the  bill  the  new  building  had  been  erected  six  stories  high, 
and  the  appellants  were  about  to  commence  the  erection  of  a 
bridge  or  passageway  over  Holden  place,  connecting  the  old 
and  new  buildings.  The  bridge  or  passageway,  as  disclosed 
by  the  answer,  was  to  be  eighteen  feet  above  the  surface  of 
Holden  place,  three  stories  in  height,  extending  north  from 
Washington  street  over  the  alley,  the  entire  width  of  the  alley, 
the  distance  of  forty-five  feet,  and  upwards  fifty-five  feet,  or 
seventy-three  feet  above  the  ground. 

It  is  charged  in  the  bill  "  that  the  effect  of  said  construc- 
tion of  such  connecting  building,  if  the  same  be  not  prevented 
by  this  honorable  court,  will  be  to  deprive  your  orator's  said 
building  and  the  occupants  thereof,  to  a  great  extent,  of  sun- 
shine, light,  air,  and  warmth,  which  they  have  hitherto  en- 
joyed by  reason  of  the  opening  and  keeping  open  of  said  court 
or  alley  from  the  time  of  said  platting  and  subdivision  down 
to  the  present;  will  give  said  alley  an  appearance  of  a  private 
gateway  and  passage;  will  hinder  and  deter  traffic,  and  in 
many  other  ways  cause  serious  and  continuing  damage  to 
your  orators  and  their  property;  that  such  damage  will 
amount  to  many  thousands  of  dollars,  and  will  be  beyond 
legal  remedy  or  relief  if  not  prevented  by  this  court."  It  is 
••*  also  alleged  that  orators,  and  Marshall  Field  &  Co.,  and 
the  other  defendants,  hc^ld  their  respective  lands  in  said  block 
13  under  a  common  source  of  title,  viz.,  the  United  States,  by 
patents  made  by  the  United  States  in  pursuance  of  a  subdi* 
vision,  plat,  and  sales  by  the  United  States;  that  by  reason 
of  the  exhibition  and  publication  of  the  said  subdivision  and 
plat,  and  by  the  sale  of  lots  thereunder  to  the  respective 
grantors  of  your  orators,  and  the  said  defendants,  Marshall 
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Field  A  Co.*  or  said  Marshall  Field,  for  their  use,  there  has 
resalted,  as  between  your  orators  and  the  said  Marshall  Field 
A  Co.,  or  such  of  them  as  own  the  said  properties  so  fronting 
fionth  on  Washington  street,  on  either  side  of  said  alley,  a 
right,  in  law,  to  have  the  said  alley  remain  absolutely  and 
wholly  open  forever,  of  the  same  dimensions  and  to  the  same 
extent  as  delineated  by  the  United  Jtates  upon  the  subdivi- 
sion and  plat  aforesaid,  viz.,  from  the  north  line  of  Washing- 
ton street,  forty  feet  in  width,  to  the  south  line  of  Randolph 
Btreet,  and  upwards  to  the  sky. 

In  the  answer  appellants  admit  the  intention  to  build  the 
proposed  bridge  or  structure  over  and  across  Holden  place, 
but  deny  that  it  will  interfere  with  the  light,  air,  and  ventila- 
tion of  complainants'  premises,  or  that  it  will  in  any  manner 
injure  complainants.  The  appellants  also  set  up  and  rely 
upon  an  ordinance  set  out  in  complainants'  bill,  passed  by 
the  city  of  Chicago,  June  6, 1892.  Section  1  of  the  ordinance 
is  as  follows: 

*^Be  it  ordained  by  the  City  Council  of  the  City  of  Chicago: 

"Section  1.  That  permission  and  authority  be  and  is  hereby 
given  to  John  M.  Pashley,  and  his  assigns,  to  construct  and 
use  a  bridge  or  covered  passageway  across  the  alley  running 
between  lots  9,  10,  and  11  on  one  side,  and  lot  6,  in  assessor's 
subdivision  of  lots  6,  7,  and  8,  etc.,  on  the  other,  all  in  block 
13,  Fort  Dearborn  addition  to  Chicago,  provided  the  lowest 
portion  of  said  bridge  or  passageway  shall  not  be  lower  than 
eighteen  feet  above  grade  of  alley,  and  shall  be  so  constructed 
^^^  that  free  and  unobstructed  passage  may  be  had  under 
the  same,  and  provided  that  said  bridge  or  passageway  shall 
be  constructed  of  incombustible  material,  and  to  the  satisfac- 
tion of  the  commissioner  of  buildings." 

Section  2  provides  that  Pashley  or  his  assigns,  and  all  per- 
sons who  shall  occupy  the  buildings  which  the  bridge  is  to 
connect,  shall  indemnify  and  save  the  city  of  Chicago  harm- 
less from  all  damages  for  which  it  may  become  liable  by  rea- 
son of  the  passageway  granted. 

It  will  not  be  necessary  to  cite  authorities  in  support  of  the 
proposition  that  a  private  individual  cannot  appropriate  to 
his  own  exclusive  use  a  portion  of  the  surface  of  a  street  dedi- 
cated to  the  public  use.  Before  Holden  place  was  dedicated 
to  the  publio  as  a  street  the  title  of  the  United  States,  the 
original  proprietor,  was  not  confined  to  the  surface  of  the 
ground,  but  its  title  extended  upward,  embracing  the  light 
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and  air  as  well  as  the  soil,  and  the  dedicaiioo  of  the  itrip  of 
land  for  a  pablio  street  embraced  not  onlj  the  surface  of  th« 
groond  but  the  light  and  air  aboye,  and  an  individual  has 
no  more  right  to  obstmct  the  light  and  air  above  the  street 
than  he  has  to  obstruct  the  surface  of  the  soil. 

In  Bameti  y.  Jchman^  15  N.  J.  Bq.  481,  where  it  was  prc^ 
posed  to  obstruct  light  and  air  over  ground  dedicated  to  the 
public,  it  is  said:  "  When  the  strip  of  land  is  declared  a  pab- 
lio highway,  the  adjoining  owner  has  the  right  to  light  and 
air  from  it  The  column  of  light  and  air  aboTe  the  roadbed, 
whether  of  land  or  water,  is  as  much  a  part  of  the  highway  as 
the  roadbed  itself.  Take  them  away  and  there  would  be  left 
no  public  passage.  By  its  being  declared  a  highway  by  the 
sovereign  power  the  light  and  air  above  it  become  again  the 
common  property  of  all,  which  all  may  breathe  and  use  when- 
ever they  may  legally  touch  it,  whether  in  the  road  or  along 

its  sides When  cities  and  villages  have  been  built 

up  along  a  public  highway  the  right  to  light  and  air  from  it 
becomes  vested,  and  even  the  legislature  would  have  no  more 
*^^  right  to  deprive  them  (abutting  owners)  of  it  without  com- 
pensation than  they  would  have  to  draw  off  the  water  from  a 
navigable  stream." 

But  the  city  of  Chicago  passed  an  ordinance  which  pur- 
ported to  authorize  the  construction  of  a  bridge  or  passage- 
way, and  it  becomes  important  to  inquire  in  what  manner  the 
ordinance  affected  the  rights  of  the  parties  in  interest.  The 
ordinance  does  not  purport  to  grant  the  right  for  any  public 
purpose.  The  use  to  be  made  of  the  street  is  a  private  one» 
solely  for  appellants'  benefit  in  the  transaction  of  their  private 
business.  Clause  7  of  section  62,  chapter  24,  of  the  Revised 
Statutes,  confers  power  on  cities  organized  under  the  general 
incorporation  act,  as  is  the  city  of  Chicago,  to  lay  out,  estab- 
lish, open,  alter,  widen,  extend,  grade,  pave,  or  otherwise  im- 
prove streets,  alleys,  avenues,  sidewalks,  wharves,  parks,  and 
public  grounds,  and  vacate  the  same.  But  there  is  nothing 
in  this  section  of  the  statute,  or  in  any  other  portion  of  the 
general  incorporation  act,  which  confers  the  power  on  the 
municipality  to  devote  a  street^  or  any  part  thereof,  to  a  mere 
private  use.  By  the  making  of  the  plat  in  conformity  to  law 
there  was  a  statutory  dedication.  The  fee  of  the  street  passed 
to  the  city  of  Chicago,  but  the  city  held  the  fee  in  trust  for  the 
public,  and  for  no  other  purpose.  While  the  city  had  ample 
power  to  control,  regulate,  and  improve  the  street  in  such  man* 
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ner  as  the  demands  of  the  public  required,  the  law  conferred 
no  authority  on  the  city  to  devote  the  alley  to  private  uses. 

In  the  late  case  of  Smith  v.  McDowell,  148  111.  51,  where  a 
city  passed  an  ordinance  to  vacate  a  portion  of  a  street  for 
the  purpose  of  allowing  a  private  individual  to  use  that  por- 
tion for  a  part  of  a  building  about  to  be  erected,  it  was  held 
that  the  city  had  no  power  to  devote  the  streets  to  that  pur* 
pose.  It  is  there  said:  ''The  municipality,  in  respect  of  its 
fitreets,  is  a  trustee  for  the  general  public,  and  holds  thetn  for 
the  use  to  which  they  are  dedicated.  The  fundamental  idea 
of  a  street  is  not  only  that  it  is  public,  but  that  it  is  public 
**^  in  all  its  parts,  for  free  and  unobstructed  passage  thereon 
by  all  persons  desiring  to  use  it. 

"In  Alton  V.  Illinois  Tramp.  Co.,  12  111.  88, 62  Am.  Dec.  479, 
we  said,  in  treating  the  subject  there  under  consideration: 
^Whatever  title  to  these  public  grounds  may  be  vested  in  the 
ciij  she  has  not  the  unqualified  control  and  disposition  of 
them.  They  were  dedicated  to  the  public  for  particular  pur- 
poses,  and  only  for  such  purposes  can  they  be  rightfully  used. 
For  these  purposes  the  city  may  improve  and  control  them» 
and  adopt  all  needful  rules  and  regulations  for  their  manage- 
ment and  use, but  she  cannot  alien  or  otherwise  dispose  of  thorn. 
At  most,  she  but  holds  them  in  trust  for  the  benefit  of  the  gen- 
eral public'  In  Quiney  v.  Jonet,  76  111.  231,  20  Am.  Rep.  243, 
after  quoting  with  approval  the  foregoing  language,  it  is  said: 
^It  is  the  unquestioned  duty  of  the  city,  in  controlling  and 
improving  the  streets,  to  prepare  them  for  public  use  as 
streets,  ....  as  the  public  necessity  may  require.  Holding 
them  in  trust  for  the  public,  and  having  no  authority  to  con* 
yey  or  divert  them  to  other  uses,  it  would  seem  inevitably  to 
follow  that  they  can  have  no  power  to  grant  to  individuals 
rights  or  easements  in  the  streets  which  might  in  any  way 
interfere  with  the  duty  of  preparing  them  for  public  use.' 
And  in  Chicago  etc.  Canal  Co.  v.  Garrity,  115  111.  155,  in  con- 
sidering the  power  of  the  municipality  to  grant  rights  in  the 
public  streets  of  the  city,  it  was  said:  *  It  is  not  claimed  that 
the  use  of  the  streets  can  be  permanently  granted  for  private 
purposes,  and  we  recognize  as  unquestionable  law  that  the  use 
of  the  streets  .  •  •  .  must  be  for  the  public,  and  that  no  cor- 
poration or  individual  can  acquire  an  exclusive  right  to  their 
use,  or  to  the  use  of  any  part  of  them,  for  private  purposes.' 
In  Glasgow  y.  St.  Louis^Sl  Mo.  678,  under  power  *  to  establish, 
open,  vacate,  alter,  widen,  extend,  pave,  or  otherwise  improve. 
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all  streets/  etc.,  it  wss  held  that  an  ordinance  to  vacate  a 
portion  of  one  of  the  streets  of  the  city  for  the  use  of  private 
parties  was  vltravireM.  See,  also,  Reimer^s  Appeal^  100  Pa. 
8t  182;  45  Am.  Rep.  878;  8L  Vincent  Orphan  Asylum  v.  Tray^ 
76  N.  Y.  108;  82  Am.  Rep.  286;  State  v.  *••  Berdelta^  73  Ind. 
185;  88  Am.  Rep.  IIT;  Belcher  Sugar  Refining  Co.  v.  SL  Louis 
Grain  Elevator  Co.,  82  Mo.  127;  Duhach  v.  Hannibal  etc.  R  R, 
Co.f  89  Mo.  486.  And  we  held  that  the  city  cannot  acquire  land 
by  condemning  the  same  for  a  street  when  the  real  purpose 
is  to  devote  it  to  a  private  use:  Ligare  v.  City  of  Chicago^  139 
111.  46;  82  Am.  St.  Rep.  179.  In  Belcher  Sugar  Refining  Co, 
V.  St.  Louie  Grain  Elevator  Co.,  82  Mo.  127,  the  court  held 
that  the  corporation  could  not  condemn  property  for  a  public 
use,  to  be  appropriated  to  a  private  use." 

But  it  is  claimed  that  appellees  are  not  entitled  to  a  decree 
unless  they  allege  and  prove  they  would  sustain  a  special  and 
substantial  injury.  It  is  conceded  that  both  parties  in  this 
case  derive  title  to  their  lots  from  a  common  source — the 
original  proprietor  of  Kinzie's  addition;  that  the  conveyances 
were  made  with  reference  to  the  plat;  that  the  streets  and  the 
alley  in  question,  Holden  place,  all  appear  in  the  plat  It  is 
claimed  on  behalf  of  appellees  that  where  the  owner  of  lots 
exhibits  a  plat  of  a  town  or  addition,  in  which  a  street  has 
been  laid  out  and  dedicated,  and  sells  and  conveys  lots  abut* 
ting  on  such  street  with  a  clear  reference  to  the  plat,  the  pur- 
chasers of  such  lots  acquire,  as  appurtenant  to  their  lots,  the 
right  to  have  the  street  kept  open  and  maintained  as  a  streets 

In  Zearing  v.  Raher^  74  111.  409,  where  a  similar  question 
arose,  the  court  quotes  from,  and  indorses  what  is  said  in 
Smith's  Leading  Cases,  as  follows:  ^*  If  the  owner  of  land  laj'S 
out  and  establishes  a  town,  and  makes  and  exhibits  a  plan  of 
the  town,  with  various  plats  of  spare  ground,  such  as  streets, 
alleys,  quays,  etc.,  and  sells  the  lots  with  clear  reference  to 
that  plan,  the  purchasers  of  the  lots  acquire,  as  appurtenant  to 
their  lots,  every  easement,  privilege,  and  advantage  which  the 
plan  represents  as  belonging  to  them  as  part  of  the  town,  or  to 
their  owners,  as  citizens  of  the  town.  And  the  right  thus 
passing  to  the  purchasers  is  not  the  mere  right  that  such  pur. 
chasers  may  use  these  streets  or  other  public  places  accord, 
ing  to  their  appropriate  purposes,  but  a  right  vesting  ***  in 
the  purchasers  that  all  persons  whatever,  as  their  occasion 
may  require  or  invite,  may  so  use  them;  in  other  words,  the  sale 
and  conveyance  of  lots  in  the  town,  and  according  to  its  plan, 
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imply  a  grant  or  covenant  to  the  purchasers  that  the  streets 
and  other  public  placeSi  indicated  as  such  upon  the  plat, 
shall  be  forever  open  to  the  use  of  the  public,  free  from  all 
claim  or  interference  of  the  proprietor  inconsistent  with  such 
use."  In  EarU  v.  City  of  Chicago^  136  111.  2b5,  the  above  case 
is  quoted  with  approval  and  the  same  doctrine  is  announced. 

In  Lake  View  v.  Le  Bahn^  120  111.  92,  where  a  lot-owner 
filed  a  bill  to  enjoin  the  town  from  prosecuting  him  for  an 
alleged  obstruction  of  a  strip  of  land  in  what  was  claimed  to 
be  a  platted  street,  on  the  ground  that  the  dedication  was  in- 
valid, the  court  directed  the  dismissal  of  the  bill,  and  among 
other  things  said:  ^^Each  block  was  thus  (by  the  plat  and 
conveyances  with  reference  to  it)  burdened  with  the  easement 
of  A  street  upon  a  strip  of  land  thirty-three  feet  wide  around 
it,  and  entitled  to  the  benefit  of  the  easement  of  a  street  of 
like  width  upon  the  adjoining  side  of  the  opposite  block,  so 
far  as  there  was  a  block  opposite,  thus  making  a  street  sixty- 
six  feet  wide  around  each  block In  taking  the  several 

blocks  of  land  with  the  arrangement  of  this  system  of  streets 
there  were  implied  mutual  agreements  that  the  streets  should 
ever  remain  as  platted — ^a  dedication  to  the  public  use  of  the 
ground  laid  out  as  a  street  as  efifectual  as  could  have  been 

made  by  deed  solemnly  executed He  (the  adjoining 

lot-owner  claiming  to  the  center  of  the  street)  took  and  held 
an  estate  upon  the  condition  of  its  being  burdened  with  tiie 
easement  of  the  streets,  and  the  public  authorities,  in  opening 
and  improving  the  streets,  act  as  for  the  representatives  of 
the  lot-owners,  with  others,  in  so  doing." 

NeweU  v.  Sass^  142  111.  104,  is  also  a  case  in  point  There 
a  bill  was  filed  by  a  lot-owner  to  enjoin  the  owner  of  another 
lot  in  the  same  subdivision  from  obstructing  an  alley.  The 
*v^  defendant  set  up,  among  other  things,  "that  complainant 
was  not  injured,  that  she  had  no  right  to  an  injunction,  nnd 
that  there  was  a  remedy  at  law.  In  the  decision  of  the  case 
it  was,  among  other  things,  said:  ''Appellants  invoked,  as 
against  this  decree,  the  rule  that  equity  will  only  interpose  to 
prevent  a  threatened  nuisance  where  the  injury  will  be  irrep- 
arable, where  the  complainant's  right  is  clear,  and  where 
proof  of  the  facts  upon  which  the  complainant  rests  is  of  the 
most  convincing  character.  There  is  here  no  question  as  to 
the  character  of  the  act  threatened,  and  complainant's  right 

does  not  seem  to  be  seriously  contested The  execution 

of  the  plat  under  which  complainant  claims  her  easementy 
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and  the  sale  of  the  lots  afterwards,  in  confornnty  therewith, 
are  olearly  proven.    Appellants  seem,  at  the  time  of  filing  the 
answer,  to  have  been  under  the  impression  that  appellee  could 
derive  no  rights  under  the  plat  unless  it  had  been  accepted 
by  the  city  or  the  public,  and  hence  denied  that  there  had 
ever  been  such  acceptance.    But  appellee's  right  is  established 
by  showing  that  she  owns  an  easement — the  right  of  passage 
— ^incident  to  her  ownership  of  her  lot  •  ...  It  is  not  neces- 
sary, in  such  case,  that  the  easement  claimed  by  the  grantee 
must  be  really  necessary  for  the  enjoyment  of  the  estate 
granted.     It  is  sufficient  if  it  is  highly  convenient  and  bene* 
ficial  therefor:  Cihah  v.  Klekr,  117  111.  643.     '  Irreparable  ia 
jury/  as  used  in  the  law  of  injunction,  does  not  necessarily 
mean  *that  the  injury  is  beyond  the  possibility  of  compensa- 
tion in  damages,  nor  that  it  must  be  very  great;  and  the  fact 
that  no  actual  damages  can  be  proved,  so  that  in  an  action 
at  law  the  jury  could  award  nominal  damages  only,  often 
furnishes  the  very  best  reason  jrhy  a  court  of  equity  should 
interfere  in  a  case  where  the  nuisance  is  a  continuous  one': 

Elliott  on  Roads  and  Streets,  497 And  this  cuuix  has, 

in  harmony  with  these  authorities,  held  that  injunction  will 
lie  to  prevent  obstruction  to  a  private  way,  ^'^  on  the  ground 
(hat  the  party  has  no  adequate  remedy  at  law:  McCann  v. 
Day,  67  111.  101." 

The  same  rule  has  been  adopted  in  other  states.  In  DiU 
y.  Board  of  Education,  47  N.  J.  £q.  421,  an  injunction  at  the 
suit  of  a  lot-owner  was  sustained,  restraining  an  obstruction 
of  the  light  and  air  from  an  alley  dedicated  by  plat.  In  the 
decision  of  the  case  it  is  said:  '*  The  right  to  have  the  alley 
thus  described  forever  preserved  as  a  street  is  a  private  right 
annexed  as  an  appurtenant  to  the  ownership  of  the  land  con- 
veyed, and  is  entirely  distinct  from,  and  in  addition  to,  the 
rights  of  the  owner,  as  a  citizen  at  large,  to  use  the  street 
after  it  should  become  a  public  street  by  acceptance  by  the 
public  authorities.  But  while  it  is  a  private  right  it  is,  in 
my  judgment,  coextensive  with  the  public  right  just  men- 
tioned, in  that  it  goes  the  length  of  requiring  that  the  alley 
should  be  preserved,  in  all  respects,  as  if  it  were  actually  a 
public  street":  See,  also.  Story  v.  New  York  Elevated  Ry.  Co^ 
90  N.  Y.  128;  48  Am.  Rep.  146;  Salisbury  y.  Andrews,  128 
Mass.  836;  Sehwoerer  v.  Boylston  Market  Assn.,  99  Mass.  285. 

We  do  not  understand  that  appellees'  right  to  have  Holden 
place  kept  free  and  clear  of  all  obstruction  rests  on  any  per- 
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fional  coYenant  of  the  appellants,  although  that  expression 
maj  be  found  in  some  of  the  cases.  But  when  the  original 
proprietor  of  the  subdivision  made  the  plat,  dividing  the  land 
into  blocks  and  lots,  streets  and  alleys,  and  sold«and  conveyed 
the  lots  with  reference  to  that  plat,  a  right  arose  in  favor  of 
the  purchasers  of  lots  fronting  on  Holden  place  of  having  the 
street  forever  kept  open — not  that  it  should  be  kept  free  from 
obstruction  on  the  surface  of  the  soil  alone,  but  to  the  sky. 
No  grant  or  covenant  was  required  to  create  this  right  The 
dedication  of  the  street  by  the  plat,  the  sale  of  lots  with  refer- 
ence  to  it,  conveyance  of  abutting  lots,  and  the  payment  of  the 
money  for  the  conveyances,  were  elements  sufficient  to  create 
the  right.  The  right  may  be  regarded  in  the  nature  of  an 
incorporeal  hereditament.  It  becomes  appurtenant  to  the  lots. 
*'*  Aa  to  the  rights  secured,  they  are  plain:  to  have  the  street 
kept  open,  so  that  free  access  may  be  had  to  and  from  the 
lots  abutting  on  the  street,  and  that  light  and  air  may  past 
unobstructed  across  the  open  space  between  the  surface  of  the 
street  and  the  sky.  Whether  this  right  extends  to  all  the 
streets  in  a  subdivision,  or  is  confined  to  streets  which  afford 
direct  access  to  or  egress  from  a  particular  lot,  is  a  question 
which  does  not  arise  in  this  case.  Uere  appellees'  lots  front 
on  Holden  place,  and  the  obstruction  is  placed  on  the  street 
between  appellees'  lots  and  Washington  street,  at  a  point 
affording  the  only  means  of  access  to  and  from  Washington 
street,  from  which  also  light  and  air  are  derived. 

We  have  been  referred,  in  the  argument,  to  McDonald  v. 
Englishy  85  111.  232,  and  many  other  cases  of  that  character, 
holding,  as  to  obstructions  in  streets  not  resulting  in  special 
injury  to  the  individual,  the  public  only  can  complain.  Under 
the  facts  as  they  appear  in  McDonald  v.  English^  85  111.  232, 
we  find  no  fault  with  the  law  as  laid  down  in  that  case,  and 
the  same  may  be  said  of  other  similar  cases  cited  by  counsel. 
But  in  those  cases  the  question  presented  by  the  record  in 
this  case  did  not  arise.  No  question  arose  in  regard  to  the 
effect  of  a  plat  and  conveyances  in  reference  to  that  plat,  and 
the  rights  and  obligations  of  lot-owners  who  had  purchased 
with  reference  to  streets  and  alleys  appearing  on  the  plat,  and 
no  such  question  was  considered  or  decided. 

One  other  question  remains  to  be  considered,  and  that  is 
whether  the  erection  of  the  proposed  structure  will  result  in 
special  damage  to  appellees'  property  different  in  character 
from  that  sustained  by  the  public  at  large.     The  proposed 
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bridge  or  stractare,  as  has  been  eeen,  was  to  be  built  from  a 
point  eighteen  feet  above  the  surface  of  the  allej,  fifty-five 
feet  high  and  forty-five  feet  wide,  extending  from  the  north 
line  of  Washington  street  to  within  seventy-five  feet  of  the 
south  line  of  appellees'  building.    The  character  of  the  struc- 
ture, as  disclosed  in  the  answer,  is  as  follows:  **  It  will  be  built 
of  steel,  **^  supported  by  steel  and  cast-iron  columns  of  the 
old  and  new  buildings.    The  columns  in  both  buildings,  the 
steel  girders,  and  the  steel  beams  in  all  floors,  will  be  fire- 
proofed  with  hard-burned  fire-clay.    The  north  and  south 
walls  will  be  of  terra  cotta,  and  the  roof  covered  with  thre^ 
inch  book-tile  of  fire-clay.    The  roof  *will  be  framed  heavily^ 
like  a  floor,  and  the  fire-clay  supported  on  *T'  irons,  on  eigh- 
teen«inoh  centers.    The  windows  on  the  north  side  will  be 
protected  with  rolling  steel  shutters.    Bach  wall  on  each  story 
will  be  practically  a  continuous  window,  so  as  to  intercept 
light  as  little  as  possible.'* 

In  view  of  the  site  and  character  of  the  structure  erected 
over  the  entire  street,  a  main  entrance  to  appellees'  property 
for  the  transaction  of  business,  and  so  near  the  property,  it 
would  seem  that  much  additional  evidence  could  not  be 
required  to  establish  that  appellees  would  sustain,  special 
damages.  But  evidence  was  introduced  tending  to  prove  that 
the  obstruction  would  seriously  interfere  with  the  light  and 
the  circulation  of  air  at  appellees'  buiiding.  R.  W.  Hyman, 
a  real  estate  agent  in  Chicago,  of  many  years'  experience, 
who  was  well  acquainted  with  this  property,  testified  that  the 
erection  of  the  structure  would  materially  diminish  the  amount 
of  air  and  light  passing  into  said  alley,  and  of  the  light  and 
air  derived  by  complainants'  said  building  from  said  alley, 
and  would  darken  and  impede  the  approach  to  said  building 
from  Washington  street  by  way  of  said  alley,  and  in  difierent 
ways  would  prevent  the  public  from  entering  said  alley  as  a 
means  of  access  to  said  building  from  Washington  street; 
that  the  erection  and  maintenance  of  such  a  structure  will,  in 
affiant's  opinion,  materially  damage  said  complainant's  prop- 
erty, and  materially  diminish  its  rental  and  other  value,  and 
that  the  damage  to  said  property  and  its  value  will  be  con- 
tinuous, and  of  such  a  character  that  it  is  not  practicable  to 
estimate  the  amount  of  the  same  with  accuracy.  Other  evi- 
dence of  a  similar  character  was  introduced,  and  on  the  other 
hand  there  was  evidence  that  appellees'  property  would  not 
*^^  be  damaged,  but  would  be  benefited.    But  from  an  ex- 
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amination  of  all  the  evidence  we  are  sattsfied  that  the  erec- 
tion of  the  structure  would  result  in  serious  damage  to 
appellees'  property,  different  in  character  from  that  sustained 
bj  the  public. 

In  the  bill  of  complaint  it  was  alleged  that  appellants 
intended  to  construct  a  certain  bridge  or  passageway  connect- 
ing the  old  and  new  buildings,  which  was  described  accord- 
ing to  the  information  then  in  the  possession  of  the  appellees. 
The  answer  of  appellants  admitted  the  intention  to  build  the 
proposed  bridge  or  passageway  for  the  purpose  alleged,  and 
described  in  detail  the  particular  structure  proposed  to  be 
built,  giving  the  locatibn,  the  height,  width,  and  other  dimen- 
sions of  the  proposed  structure,  but  denied  appellees'  right 
to  an  injunction*  The  court,  on  the  hearing,  rendered  a 
decree  enjoining  appellants  from  constructing  any  bridge 
across  Holden  place,  and  it  is  claimed  the  decree  should 
have  been  confine<l  to  the  particular  kind  of  abridge  described 
in  the  answer.  The  object  of  the  bill  was  to  prevent  the 
threatened  injury,  and  a  decree  confined  to  a  bridge  or  pas- 
sageway of  some  particular  description  or  dimensions  might 
have  opened  the  door  to  litigate  this  whole  controversy  over 
again,  by  an  attempt  on  the  part  of  appellants  to  construct  a 
bridge  a  foot  narrower  or  two  feet  lower,  or  varying  slightly  in 
some  other  respect  from  the  bridge  first  contemplated.  If, 
under  the  facts  presented  by  the  record,  appellees  were  entitled 
to  an  injunction  to  prevent  the  threatened  obstruction,  as  we 
think  they  were,  it  was  the  duty  of  the  court  to  render  a 
decree  which  would  settle  the  controversy,  and  we  think  the 
decree  rendered  was  the  proper  one,  and  it  will  be  aflirmed. 


MuBidPAL  CoBPOBATioffS— Control  Ovkk  Strkktb— Powib  to  Dkvotb 
vo  Paitatb  Usb. — A  mnnioipal  eorporatiou  cannot,  without  clear  legislative 
aothority,  grant  the  ezcluaive  right  to  the  nse  of  ttreeta  for  certain  pnrposee 
to  an  individual  or  corporation:  CindnnaU  etc  Ry,  Co,  ▼.  Telegi'uph  Aun»,  48 
Ohio  St.  890;  29  Am.  St.  Rep.  659.  A  mnnicipal  corporation  haa  no  power 
to  anthoriae  private  persona  or  corporations  to  erect  or  maintain  permanent 
obttnictions  in  the  publio  streets  for  purely  private  purposes:  Savage  r, 
Salem^  23  Or.  381;  37  Am.  St.  Rep.  688,  and  note. 

The  streets  are  held  in  trust  for  the  public  use,  and  are  public  for  all  pur- 
poses of  free  and  unobstructed  passage.  For  those  purposes  a  city  may  im- 
prove and  control  thein,  and  adopt  all  needful  rules  and  regulations  for  their 
management  and  use,  but  cannot  alienate  or  otherwise  dispose  of  them; 
Chiengo  eU,  R,  R.  Co,  v.  Quincy,  136  111.563;  29  Am.  St  Rep.  334,  and  note. 

LiQBT  AND  Air.  Easrmrst  or  in  Strbrts.— It  is  undoubted ily  well  set- 
tied,  as  stated  in  the  principal  case,  that  when  a  strip  of  land  haa  become  a 
public  street^  either  by  dedication  or  by  legislative  action,  the  owner  of  a  lot 
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abnttioff  thereon  hat  the  right  to  the  light  and  air  from  the  ttreet^  This 
right  may  lie  regarded  aa  in  the  nature  of  an  implied  eaaement  appartenaat 
to  the  lot,  giring  to  the  owner  the  right  to  hava  the  street  kept  open  lo  th** 
free  aoceae  may  be  had  to  and  from  the  lot  abutting  on  the  street,  and  thmt 
the  light  and  air  may  pass  unobstructed  aeroea  the  open  space  between  tlie 
surface  of  the  street  and  the  sky. 

The  right  of  the  adjoining  lot-owner  to  the  free  and  unobetmcted  paasag« 
of  the  light  and  air  from  a  pnblio  street  or  alley  to  his  property  exists  with- 
out regard  to  the  ownership  of  the  fee  in  the  street:  BameU  v,  Johnmrn,  15 
N.  J.  £q.  481;  Story  ▼.  New  York  EUvaied  R.  R,  Co.,  90  N.  T.  122;  43  Am. 
Rep.  146;  Lahr  r,  MHropoOtan  BlevaUd  Ry,  Co.,  104  N.  T.  268;  DiU  ▼.  Board 
^Kducathn  qf  Camden,  47  N.  J.  Eq.  421;  Adam*  ▼.  Chkoffo  He  A  R.  Co., 
S9  Minn.  286;  12  Am.  St.  Rep.  644;  Fifth  NaL  Bank  ▼.  New  York  Slaniei 
R.  R.  Co.,  24  Fed.  R«p.  114. 

The  aboTO  cases  also  maintain  the  proposition  that  if  a  party  seeks  to  erect 
such  an  obatniction  in  the  street  as  iuterferes  with  the  free  passage  of  the 
light  and  air  therefrom,  the  adjacent  lot-owner  is  entitled  to  an  injunction 
to  restrain  such  erection,  or  if  the  obstruction  ta  already  erected,  such  lot- 
owner  may  maintain  an  action  to  recover  damages  for  the  injury  suffered 
from  the  loss  of  the  light  and  air  to  which  he  ia  entitled  under  hia  easement 
The  first  case  in  which  this  question  arose  and  waa  decided  was  BarneU  r. 
Johnmm,  16  N.  J.  Eq.  482.  In  that  case  the  Morria  canal  by  ita  nature,  by 
long  use,  by  dedication,  and  by  express  statutory  enactment,  had  become  a 
public  highway.  Upon  its  banks  the  city  of  Newark  had  been  built.  The 
oomplainant  owned  a  house  ami  lot  in  such  city,  fronting  on  the  caiiaL  The 
defendant,  under  license  from  the  canal  company,  proposed  erecting  a  build- 
ing several  stories  high,  touching  the  house  and  shutting  up  the  windowa  of 
the  complainant,  who  prayed  for  an  injunction  to  restrain  the  erection  of 
such  building.  It  was  insisted,  on  the  part  of  the  canal  company  and  its 
licensee,  that  aa  they  owned  the  locus  in  quo  in  fee  they  had  a  right  to  do  with 
it  as  they  pleased.  Mr.  Jastice  Vredenburgh,  speaking  for  the  court  of  errors 
and  appeals,  in  passing  upon  the  questions  involved,  said:  "There  are,  it  ap* 
pears  to  me,  two  classes  of  rights,  originating  in  necessity  and  in  the  exigen* 
eies  of  human  affairs,  springing  up  coeval  with  every  public  highway,  and 
whvsh  are  recognized  and  enforced  by  the  common  law  of  all  civilised  nationa. 
The  first  relates  to  the  public  passage;  the  second  subordinate  to  the  first, 
but  equally  perfect  and  scarcely  less  important,  relates  to  the  adjoining 
owners.  Among  the  latter  is  that  of  receiving  from  the  public  highway 
light  and  air.  In  the  first  place,  has  not  the  adjacent  owner  upon  the 
ordinary  public  highway,  of  common  right,  the  privilege  of  receiving 
from  it  light  and  air?  Universal  usage  is  common  law.  What  has  this 
been?  Men  do  not  first  build  cities,  and  then  lay  out  roads  through 
them,  but  they  first  lay  out  roads,  and  then  cities  spring  up  along 
their  lines.  As  a  matter  of  fact  and  history,  have  not  all  tillages,  towns,  and 
eities  in  this  country  and  in  all  others,  now,  and  at  all  times  past,  been  built 
up  upon  this  assumed  right  of  adjacency  ?  Is  not  every  window  and  every 
door  in  every  house  in  every  city,  town,  or  village,  the  assertion  and  main* 
tenanoe  of  this  right?  When  people  build  npon  the  public  highway,  do 
they  inquire  or  care  who  owns  the  fee  of  the  roadbed?  Do  they  act-or  rely 
npon  any  other  consideration  except  that  it  is  public  highway,  and  they  the 
adjacent  owners  ?  Is  not  this  a  right  of  universal  usage  and  acknowledg- 
ment in  all  times  and  in  all  countries,  a  right  of  necessity,  without  which 
eities  could  not  have  been  built,  and  without  the  enforcement  of  which  they 
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vonld  toon  beeom«  teouiileM  ?    It  ii  a  right  eHential  to  the  rwj  •xlstaiiM 
of  denw  oommnnities.     What  must  be  the  conMqii«Doo  to  permit  tb«  aooi* 
dmtal  owner  of  a  part  or  the  whole  of  the  roadbed  to  wall  up  or  throw  a 
thin  curtain  in  front  of  the  adjacent  baildxngt,  or  by  anj  other  eontri^anca 
ahnt  oat  from  them  the  light  and  air  ?  .  •  •  •  In  the  ohmrtert  of  our  eanale, 
rail,  and  plank  roads  thej  are  generally  declared  to  be  pnblio  highwaye.   Are 
we  to  declare*  with  respect  to  all  these,  that  they  are  highways  only  for  the 
pnrpoee  of  pnblio  passage,  and  that  the  accidental  owner  of  the  fee  of  the 
roadbed,  whether  snch  owner  be  the  company  or  a  private  individual,  can 
in  all  these  oases,  for  no  purpose  connected  with  the  public  right  of  passage, 
shut  np  all  the  doors  and  windows  of  the  adjacent  houses  ex  vi  Urmini  t 
When  a  strip  of  land  is  declared  a  pnblio  highway  the  adjoining  owner  has 
a  right  to  the  light  and  air  from  it.    The  column  of  light  and  air  above  the 
roadbed,  whether  of  land  or  water,  ia  as  much  a  part  of  the  highway  as  tha 
roadbed  itself.    Take  them  away  and  there  would  be  left  no  public  passage. 
"Bf  ita  being  declared  a  public  highway  by  the  sovereign  power,  the  light 
and  air  above  it  becomes  again  the  common  property  of  all,  which  all  may 
breathe  and  use  whenever  they  may  legally  touch  it,  whether  in  the  road  or 
along  ita  sides.    What  good  reason  exists  why  this  kind  of  highway  should 
difier  in  this  reepect  from  the  ordinary  ones?   This  right  to  receive  light  and 
air  ia  anbordinate  to  every  purpose  connected  with  the  full  enjoyment  of 
pnblio  passage.    The  same  necessity  exists  for  it  here  as  in  that  of  the  crdi* 
nary  highway.  •.••&!  case  the  canal,  turnpike,  or  railroad  ceases  to  be 
such,  the  public  highway  still  continues.    The  streets,  villages,  aud  towns 
that  haTO  been  built  up  along  their  lines  cannot  be  sealed  np  in  darkness  by 
whoever  may  be  the  accidental  owner  of  the  rcadbed  until  it  is  legally 
vacated.     When  streets  and  villages  have  been  built  np  along  a  public  high* 
way  the  right  to  light  and  air  from  it  becomes  vested,  and  even  the  legisla- 
ture w«mld  have  no  more  riii^ht  to  deprive  them  of  it  without  compensation 
than  they  would  to  draw  off  the  water  from  a  navigable  stream.     I  am  of 
opinion  that  the  Morris  canal  is  a  public  highway,  declared  so  by  the  legis- 
lature, among  other  things,  to  create  and  protect  these  rights  of  adjacent 
ownera,  and  that  the  complainant  as  snch,  has,  of  common  right,  the  privi* 
lege  of  receiving  from  it  light  and  air,  and  consequently  is  entitled  to  hia 
injunction."    This  same  doctrine  is  maintained  in  what  are  known  as  the 
''elevated  railway  cases"— i^tei^y  v.  New  York  ElevaUd  R,  R.  Co.^  90  N.  Y. 
122;  43  Am.  Bep.  146;  and  Lahr  v.  MdropolUan  EUvaied  By.  Co.,  104  N.  Y. 
26S— of  which  it  was  said  in  Adanu  v.  Chicago  etc  R,  R,  Co.,  89  Minn.  286, 
294,  12  Am.  St  Rep.  644,  that  they  "are  notable  in  several  respects:  1. 
Becansa  they  are  the  first  casea  in  which  was  fairly  presented  so  as  to  de- 
mand a  direct  decision,  the  claim  of  abutting  lots  to  an  easement  in  the 
street  in  their  front  for  the  purposes  of  light  and  air;  2.  For  the  number  and 
abili^  of  the  counsel  on  each  side,  and  the  thoronghoess  with  which  they 
discussed  every  point  involved,  and  presented  every  argument  pro  and  con 
that  could  be  suggested;  and  lastly,  and  especially,  for  the  exhaustive  char- 
acter of  both  the  prevailing  and  dissenting  opinions  by  the  members  of  the 
conrt.     The  latter  case  was  really  a  reargument  of  the  questions  presented 
in  tha  former,  and  in  its  opinion  the  court  not  only  adhered  to,  but  took 
paina  to  define,  its  earlier  decision,  and  in  some  respects  to  go  beyond 
it^  and  give  to  the  principles  determined  a  wider  application  than  appears  to 
have  been  given  to  them  in  the  first  case.     We  think  that  in  those  cases  the 
doctrine  is  unqualifiedly  established  that,  no  matter  how  the  abutting  owner 
acquires  title  to  his  lan<^  and  no  matter  how  the  street  was  established,  so  that 
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the  ooly  rlglit  of  the  publie  is  to  hold  it  for  pvblie  use  u  a  street  forcTer, 
and,  no  matter  who  msj  own  the  fee»  an  abutting  owner  neceaeuily  enjoys  cer- 
tain advantages  from  the  ezistenoe  of  an  open  street  adjoining  his  property, 
which  belong  to  him  by  reason  of  its  location,  and  are  not  enjoyed  by  tlia 
general  pablic,  snoh  as  the  right  to  free  access  to  his  premises,  and  the  free 
admission  and  circulation  of  light  and  air  to  and  through  his  property.* 
"The  conclasions  arrived  at  are  that  the  owner  of  a  lot  abutting  on  a  pub- 
lic street  has,  independent  of  the  fee  in  the  street,  as  appurtenant  to  his  lot, 
an  easement  in  the  street  in  front  of  his  lot  to  the  full  width  of  the  street, 
for  admission  of  light  and  air  to  his  lot,  which  easement  is  subordinate  only 
to  the  public  right.     That,  depriving  him  of  or  interfering  with  his  enjoy- 
ment of  the  easement  for  any  public  use,  not  proper  street  use,  is  a  taking  of 
his  property  within  the  meaning  of  the  constitution.    That  appropriating 
a  public  street  to  the  construction  and  operation  of  an  ordinary  commercial 
railroad  upon  it  is  not  a  proper  street  use.     That  where,  without  his  consent 
and  without  compensation  to  him,  such  a  railroad  is  laid  and  operated  along 
the  portion  of  the  street  in  front  of  his  lot,  so  as  upon  that  part  of  the  street 
to  cause  smoke,  dust,  cinders,  etc.,  which  darken  or  pollute  the  air  coming 
from  that  part  of  the  street  upon  his  lot^  he  may  recover  whatever  damages 
to  his  lot  are  caused  by  so  laying  and  operating  such  railroad  on  that  part 
of  the  street.     That  the  recovery  should  be  limited  to  the  damages  caneed 
by  operating  the  railroad  in  front  of  plaintifiTs  lot,  and  ought  not  to  iudnde 
sny  that  might  have  accrued  from  operating  it  on  other  parts  of  the  street ": 
Adanu  v.  Chicago  etc.  R.  R.  Co.,  39  Minn.  296;  12  Am:  St.  Rep.  644.  The  same 
conclusion  was  reached  in  Story  v.  New  York  Elevated  R,  R.  Co.,  90 K.  T.  122- 
145,  34  Am.  Rep.  146,  where  Danforth,  J.,  in  delivering  the  opinion  of  the 
court,  said,  in  speaking  with  reference  to  the  rights  of  an  abutting  lot-owner: 
"  But  what  is  the  extent  of  this  easement?     What  rights  or  privileges  are  se- 
cured thereby?  Generally,  it  may  be  said,  it  is  to  have  the  street  kept  open, 
so  that  from  it  aooess  may  be  had  to  the  lot,  and  light  and  air  furnished  across 
the  open  way.    The  street  occupies  the  surface,  and  to  its  user  the  rights  of 
the  adjacent  lots  are  subordinate,  but  above  the  surface  there  can  be  no  lawful 
obstruction  to  the  access  of  light  and  air,  to  the  detriment  of  the  abutting 
owner.  To  hold  otherwise  would  enable  the  city  to  derogate  from  its  grant,  and 
violate  the  arrangement  on  the  faith  of  which  the  lot  was  purchased.    This,  in 
effect,  was  an  agreement  that  if  the  grantee  would  bay  the  lot  abutting  on 
the  street,  he  might  have  the  use  of  light  and  air  over  the  open  space  desig- 
nated as  a  street.  •  •  •  .  The  elements  of  light  and  air  are  both  to  be  derived 
from  the  space  over  the  land  on  the  surface  of  which  the  street  is  constructed, 
and  which  is  made  servient  for  that  purpose;  he  therefore  has  an  interest 
in  that  land,  snd  when  it  is  sought  to  close  it,  or  any  part  of  it,  above  the 
surface  of  the  street,  so  that  light  is  in  any  measure  to  his  injury  prevented» 
that  interest  is  to  be  taken,  and  one  whose  lot,  acquired  as  this  was,  is  di- 
rectly dependent  upon  it  for  a  supply,  becomes  a  party  interested  and  en* 
titled,  not  only  to  be  heard,  but  to  compensation.     The  easement  is  property 
within  the  meaning  of  the  constitution  and  the  statutes  authorising  the  oon- 
struction  of  the  defendants'  elevated  railroad,  and  the  owner  is,  in  the  lan- 
guage of  the  act,  a  person  having  an  'estate  or  interest  in  real  estate  so  that; 
if  proceedings  were  instituted  to  condemn  the  street  for  railroad  uses,  he 
would,  as  one  of  those  persons  whose  estate  or  interests  are  to  be  affected  by 
the  proceedings,  be  entitled  to  notice  of  the  same  and  compensation." 

In  the  subsequent  case  of  Lahr  v.  Metropolitan  Elevated  R.  R.  Co.,  104 
K.  Y.  269,  it  was  again  decided  "  that  abutters  upon  a  public  street  claim- 
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tog  title  to  their  {»reiniMt  bjr  graot  from  tha  iiiQiiioip«l  «Qtboriti«f,  which 
contains  a  corenant  that  a  strtat  to  ba  laid  out  in  front  of  raeh  property 
ahall  foroTor  thereafter  continae  for  the  free  and  common  panaf e,  and  aa 
public  atreeto  and  waya  for  the  inhabitonta  of  aatd  city,  and  all  otbara  paaa- 
ing  and  returning  through  or  by  the  aama,  in  like  manner  aa  the  other  atreeta 
of  the  aame  city  now  are  or  lawfully  ought  to  be,  acquire  an  eaaement  in  the 
bed  of  the  atreet  for  ingreaa  and  egreaa  to  and  from  their  premiaea,  and 
alao  for  the  free  and  uninterrupted  paaiage  of  light  and  air  thro'igh  and 
orer  auch  atreet  for  the  benefit  of  the  property  aituated  thereon.  That  the 
ownerahip  of  auch  eaaement  is  an  intereat  in  real  eatate,  com titu ting  prop* 
erty  within  the  meaning  of  that  term,  aa  uaed  in  the  oonatitution  of  the 
atate,  and  requirea  compenaation  to  be  made  therefor  before  it  can  lawfully 
be  taken  from  ita  owner  for  public  nae.  That  the  erection  of  an  elevated 
railroad,  the  nae  of  which  ia  intended  to  be  permanent^  in  a  public  atreet^ 
and  upon  which  cara  are  propelled  by  ateam-enginea,  generating  gas,  ateam, 
and  amoke,  and  diBtributing  in  the  air  cindera,  duit,  aahea,  and  other  noz- 
toua  and  deleterious  aubatancea,  and  interrupting  the  free  paaaage  of  light 
and  air  to  and  from  adjoining  premiaea,  conatitutea  a  taking  of  the  eaaement^ 
and  ita  appropriation  by  the  railroad  corporation,  rendering  it  liable  to  the 
abattera  for  the  daoiagea  occaaioned  by  auch  taking.  The  court,  through 
Chief  Juatice  Bnger,  further  aaid:  "An  abutting  owner  neceaaarily  deriTaa 
certain  adrantagea  from  the  exiatence  of  an  open  atreet  adjoining  hia 
property,  which  belongs  to  him  by  reaaon  of  ita  location,  and  are  not  enjoyed 
by  the  general  public,  auch  aa  the  right  of  free  accesa  to  his  premiaea,  and 
the  free  admiaaion  and  circulation  of  light  and  air  to  and  through  hia  prop, 
erty.  Theae  righta  are  not  only  valoable  to  him  for  aanitary  purpoaea,  but 
we  indiapensable  to  the  proper  and  beneficial  enjoyment  of  hia  property, 
and  are  legitimate  aubjecta  of  estimate  by  the  public  authorities  in  raising 
the  fund  neoeaaary  to  defray  the  coat  of  conatructing  the  atreet.  He  ia 
therefore  compelled  to  pay  for  them  at  their  full  raloe,  and  if  in  the  next 
aatant  they  may  by  legi^tive  authority  be  taken  away  and  diverted  to  in- 
conaistent  uaea,  a  aystem  haa  been  inaugurated  which  reaembles  more  nearly 

legaliaed  robbery  than  any  other  form  of  acquiring  property It 

follows  necessarily  from  thia  proposition  that  a  permanent  structure,  erected 
in  a  street^  interrupting  to  any  considerable  extent  the  paasage  of  light  and 
air  to  adjacent  premises,  worka  the  deatruction  of  eaaementa  for  auch  pur- 
pcsea;  that  any  incident  of  the  atrocture  which  necessarily  increaaea  and 
aggravatea  the  injury  must  be  subject  to  the  same  rule  of  damage":  L<ihr  r. 
MeiropoUtan  Elevated  R.  R,   Co.,  104  K.  Y.  295.    Thia  doctrine  meeta  with 
approval  in  Fifth  NaL  Bank  v.  New  York  Elevated  R.  R.  Co.,  24  Fed.  Rep. 
114;  but  it  ia  there  determined  that  a  finding  that  a  new  and  iuconsistent 
use  haa  been  imposed  upon  the  atreet  by  the  conatruction  of  an  elevated 
railroad  ia  not  justified  unless  travel  is  practically  impeded,  or  light  in  the 
traveled  way  is  aenaibly  dimiiiiahed.    The  same  rule  was  adopted  in  Dill  v. 
Board  qf  Education  ofCamdtn,  47  K.  J.  £q.  421,  where  it  was  decided  that 
when  an  owner  makes  a  map  of  hia  land  showing  atreets  upon  it,  and 
aells  lota  abutting  upon  and  calling  for  auch  a  atreet,   but  it  ia  never 
accepted  or  uaed  by  the  public,  the  purchasers,  notwithstanding  this,  ac- 
quire the  same  righta  in  the  atreet,  ao-called,  aa  againat  the  original  owner 
and  each  other,  aa  they  would  if  it  were  in  fact  a  public  atreet,  and  are  en- 
titled to  an  injunction  reatraining  an  obstruction  of  the  light  and  air  from 
the  street  9o  dedicated.     The  court  said:    '*The  right  to  have  the  alley, 
thus  described,  forever  preserved  aa  a  atreet  ia  a  private  right  annexed  aa 
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ftB  apportoiiaiit  to  th«  ownenhip  of  the  land  eonve/ed,  and  ii  •ntirely  di»* 
tinet  from  and  in  addition  to  the  right  of  the  owner  aa  a  eitixen  nt  Iwigtt 
to  BM  the  itreet  after  it  ahonld  beoome  a  pnblio  atreet  by  aooeptanoo  by  tii* 
pnblio  anthoritieai    Bnt  while  it  it  a  prtTate  rights  it  i%  in  mjr  jadgmen^ 
MMZtensiTe  with  the  public  right  jnat  mentioned,  in  that  it  goee  the  leni^tlt 
el  reqniring  that  the  alley  ehoald  be  preeerved  in  all  respecta  aa  if  it  were 
aetnally  a  pnblio  street.    Aa  between  the  parties  against  whom  the  estoppel 
nets,  it  haa  all  the  attributes  of  a  public  street,  thnu'^h  never  in  fact  nc- 
oepted  by  the  pnblio.     If  we  inquire  what  thoee  rights  are,  we  find  that  they 
are  twofold:  1.  A  right  of  access  from  the  abutting  property,  and  a  passage 
to  and  fro  over  it  in  all  its  extent;  and  2.  A  right  of  air,  light,  proepec^ 
and  Tentilation.    These  rights  are  quite  distinct  from  each  other,  and  ca- 
pable of  being  separately  exercised  and  enjoyed.     The  right  of  light  and 
air  and  ventilation  may  be  enjoyed  fnlly  without  the  least  exercise  of  the 
right  of  acoess  and  passage.**    In  American  Bank  NcU  Co,  ▼.  Nem  York 
XUvaUd  R.  R,Oo.,  129  N.  Y.  254,  it  waa  decided  that  although  the  elevated 
railroads  in  New  York  city  stand  wholly  upon  lands  owned  by  the  munici- 
pality, yet  the  railway  corporations  are  liabte  to  abutting  owners  for  such 
consequential  damages  aa  result  from  an  invasion  of  property  rights,  eneb 
as  the  taking  of  their  easements  of  light  and  air,  bnt  these  easements  may 
be  acquired  by  the  railroad  companies  by  a<l verse  possession  thereof  nniter 
claim  of  right  and  color  of  title,  although  possession  is  not  based  on  any 
actual  adverse  title.     If  an  alley  is  a  public  one  an  adjoining  owner  baa  an 
easement  therein  for  light  and  ventilation. 

If  an  alley  or  other  way  is  not  public,  but  private,  and  the  fee  remains  in 
the  original  owner,  the  fact  that  it  has  remained  a  long  time  nnincloeed,  and 
that  an  adjoining  owner  has  built  his  house  with  win<1owsand  doors  opening 
upon  it,  and  has  enjoyed  the  benedt  of  light  and  ventilation  from  it,  confers 
no  right  upon  him  to  have  it  kept  open:  D*'Wter  v.  Trfe^  117  111.  532.  In 
such  case  the  owner  of  the  fee  in  the  soil  of  the  alley,  over  which  he  haa 
only  granted  a  right  of  way,  may  erect  a  building  or  other  atructnre  over 
the  alley,  if,  in  so  doing,  he  does  not  interfere  with  the  right  of  way:  Sniinn 
▼.  OroU,  42  N.  J.  Eq.  213;  OfrrUh  v.  SkaUurk,  132  Masa.  235;  AtkinM  v. 
Bordmat^  2  Met.  457;  87  Am.  Dec  lOQ. 

An  owner  of  a  lot  separated  from  a  park  or  square  by  a  atreet  has  no 
•asement  of  light  or  air  from  the  square  in  the  absence  of  an  express  grant: 
Greene  v.  New  York  etc  R,  R.  Co.,  65  How.  Pr.  154. 

As  between  private  owners  of  lots  in  cities  with  a  passageway  between 
their  properties  an  easement  of  light  and  air  from  the  passageway  created 
by  express  grant  in  the  conveyance  of  the  lots,  may  be  preserved  by  in- 
junction at  the  instance  of  the  grantee  or  his  successor:  Schwoerfr  v.  Bo^lt- 
ton  Market  Asm,,  99  Mass.  285;  Brookt  ▼.  ReynoUU,  106  Mass.  31;  Hanett^ 
T.  Let,  54  N.  J.  L.  580;  Fector  ete.  <^  Epkcapal  Church  v.  Mack,  93  N.  Y.  488; 
45  Am.  Rep.  260.  But,  as  between  private  lot-owners,  the  one  purchasing  from 
the  other  has  no  implied  easement  of  light  and  air  from  the  property  of  the 
grantor  remaining  unoccupied,  unless  it  is  absolutely  necessary  to  the 
enjoyment  of  the  property  conveyed,  and  in  contemplation  of  the  parties  at 
the  time  the  grant  waa  made:  Powell  v,  Sima,  5  W.  Va.  1;  13  Am.  Rep.  6'29; 
Randall  V,  Sandereon,  111  Mass.  116;  KcaU  v.  Hugo,  115  Mass.  204;  15  Am. 
Rep.  80;  Keipfr  v.  Klein,  51  Ind.  316;  Rennyeo9i*$  Appeal^  94  Pa.  St.  147 
39  Am.  Rep.  777;  Case  v.  Minot,  158  Mass.  577. 

Ko  attempt  is  here  made  to  treat  of  prescriptive  easements  in  light  and 
air.    The  general  rule  prevailing  iu  this  country  is  that  such  easement  can 
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■ot  be  gained  bj  preeorfption:  See  tbe  eaaee  Uit  above  elted,  and  Parker 
T.  FooU,  19  Wend.  S09;  Doyle  t.  Lord,  6i  N.  Y.  482;  SI  Am.  Bep.  929} 
WkUe  T.  Bradley^  66  Me.  254;  TVirncr  t.  STAomfrnm,  68  Oa.  S68;  84  Am.  Rep. 
487;  Ward  t.  Neal,  37  Ala.  600;  Sieim  t.  ifotNab,  66  Ind.  66;  26  Am.  Rep- 
10;  Napier  r.  BuUeimkle,  6  Rich.  811;  CAcrry  t.  SHem.  11  Md.  1;  Mulkn  ▼. 
Sirleter.  19  Ohio  St.  136;  2  An.  Rep.  879;  Pktn  v.  FtrmU,  26  Me.  486; 
Deow  678«aiid  extended  neU,  678-68X 
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Obvannrnoif Aft  Law—Statutb  Rbovlatiito  Sam  ov  Railboad  TioEvn. 
A  etatnte  prohibiting  the  tale  of  railroad  tickets  or  parte  thereof,  except 
bj  anthorbed  agente,  or  by  partiee  who  have  pnrohaeed  tiokete  with  a 
homafide  intention  of  traveling  thereon,  ie  not  nneonttitntionaL  It  doee 
not  deprive  an  nnanthorixed  holder  of  a  tioket  of  hie  property  withonl 
dne  procete  of  law, 

OomrrruTiowAL  Law. — Dui  Procus  ov  Law  meant  in  tbe  dne  oonree  of 
legal  proceedings,  according  to  those  rules  and  forms  which  have  been 
eetabliehed  for  the  protection  of  private  rights.  An  aot  of  the  legisla- 
ture is  not  necessarily  the  law  of  the  land,  nor  oan  a  state  make  every 
thing  dne  process  el  law  which  by  its  own  legislation  it  deoUree  to  be 
■nch. 

GoHBTiTunoNAL  Law—Dux  Pxocxss  or  Law.^A  statute  which  transfers 
the  property  of  one  man  to  another  without  his  consent  is  not  a  con- 
stitutional exercise  of  legislativs  power.  It  attempts  to  deprive  a  man 
of  bia  property  without  due  process  of  law. 

OovsnTDTioiiAL  Law— RxGOLATiov  OF  RAiLR0AD8.~The  franchises  of  nil. 
roads  acting  under  charters  or  acts  of  incorporation  are  of  a  public 
nature  so  far  as  the  safety,  convenience,  and  comfort  of  passengers  are 
eonoerned.  Reasonable  ref^nlations,  affecting  the  condnct  of  such  pub* 
lio  employments,  are  fit  subjects  for  legislative  action.  The  legislature 
may  provide  means  for  remedying  sncb  evils,  as,  in  its  opinion,  may 
exist  in  the  management  of  these  public  agencies  of  tranaportation.  Jn 
doing  so  it  may  sometimes  impose 'restrictions,  which  are  deemed  to 
be  necessary  upon  the  use  and  enjoyment  of  property. 

06strrruTioHAL  Law — Dux  Pkocxsb  of  Law. — A  man  is  not  deprived  of 
his  property  without  dne  process  of  law  unless  it  is  t  iken  away  from 
him  so  that  he  is  divested  of  his  title  and  possession.  To  limit  the  use 
and  enjoyment  of  property  by  legislative  action  is  not  to  take  it  away 
from  the  owner,  when  the  property,  whose  nse  and  enjoyment  is  thns 
limited,  is  invested  in  a  business  affected  with  a  public  use,  or  is  nsed 
as  an  accessory  in  carrying  on  such  business. 

Railroads — ^Tiokxts  as  CoNTBAcrrs. — A  railroad  ticket  is  not  a  con  tracts 
but  merely  evidence  of  a  contract  or  a  mere  receipt  taken,  or  voncher 
adopted  for  convenience,  to  show  that  the  passenger  has  paid  his  fare 
from  one  place  to  another. 

ObSSTlTUTIOSfAL    LaW — ^ImPAIRMXHT    07    OBLTaATIONS    OV     C0NT&AOT8.~A 

statute  tending  to  impair  the  obligation  of  a  eontraot  is  inoperative  ae 
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to  eontmeU  exiiting  at  tha  tima  of  tti  paiMga,  bat  vtlid  and  opermtiw* 
M  lo  fotare  ooDtractt. 

OoMiTiTUTioiiAL  hAW^InTMMgtA'n  OoxMnci — Poud  POWBR. — ^Tbe  dm^ 
poait  in  Congran  of  tha  powar  to  ragulata  oommaroa  batwaan  the  state* 
ia  not  intended  to  rob  tha  latter  of  their  police  power.  Under  anch 
power  they  may  legialata  to  promote  domestio  morals,  order.  Mid  aafety, 
to  iaonra  general  oomforti  health,  and  prosperity,  to  prerent  criBna, 
panperism,  disturbanoe  of  tha  peace,  and  all  forms  of  social  evila»  and 
to  protect  the  livea»  limbs^  qniat^  and  property  of  all  their  citinena. 

OoimiTUTioiiAL  Law — Rkoulatioh  ov  Imtsrstats  Commbkcc — A  state 
cannot  invade  the  domain  of  the  national  government,  or  aasiima  powi 
pioperly  belonging  to  Congress,  and  in  relation  to  the  subject  of 
merca  including  interstate  pasMnger  travel  the  state  cannot  place  any 
obstacle  in  the  way  of  snch  travel,  or  impose  any  harden  upon  it;  bat 
many  acta  of  a  state  may  affect  or  inflaence  commerce  without  amoant* 
ing  to  a  regulation  of  it. 

OoHariTUTioNAL  Law  — Imtbbstats  Cokkbbos  ^  Poltcx  Powsr.  —  State 
legislation  which  is  not  an  obstacle  to  interstate  oommerce,  and  imposes 
no  bnrdan  npon  it,  and  which  comes  within  a  proper  exercise  of  the 
police  power,  is  not  nuconstitntional  as  infringing  upon  the  powar  of 
Congress. 

Kailroads— Rboulattov  07  BroiHias  ot^Policr  Powkr.— The  basinesa 
of  a  railroad  carrier,  and  incidentally  the  manner  of  the  sals  of  ita 
ticketa  to  points  within  tha  state,  ia  a  proper  subject  for  the  ezerciss  of 
the  police  power  of  a  state,  and  may  be  regolated  by  legislative  action. 

OONBTITUTIOIfAL    LaW  —  RlOULATIOIl    07    SaLS    07    RaILROAD    TICKETS  — 

PoLicR  PowBR, — A  statutory  requirement  that  railroad  ticketa  shall  be 
sold  only  by  authorised  agents  is  merely  a  police  regulation  as  to  tha 
manner  in  which  the  business  of  the  carrier  shall  be  conducted,  and  ia 
not  nnconstitntional  as  a  grant  of  a  special  privilege  to  a  claaa  of  par- 
sons,  nor  as  creating  a  monopoly  of  the  ticket  business,  nor  aa  abridg- 
ing the  privileges  or  immunities  of  eitisens. 

Hill  and  Martin^  for  the  appellant. 

M.  T.  Moloney^  attorney  general^  /.  W.  Herbert^  $tat^9 
attorney^  W.  S.  Forrest^  and  M,  Rosenthal^  for  the  people. 

*^^  Magrudeb,  J.  This  was  an  indictment  against  plain- 
tiffin  error  for  wrongfully  and  unlawfully  selling  to  one  L.  H. 
Myers  one  certain  railroad  ticket,  entitling  the  holder  thereof 
to  travel  upon  the  Illinois  Central  Railroad  from  Cairo,  in 
Illinois,  to  Chicago,  in  the  same  state,  in  violation  of  the  fol- 
lowing statute  of  Illinois: 

**An  Act  to  Prevent  Fraride  upon  Travelers^  and  Owner  or  Ovmen 
of  any  Railroad^  Steamboat^  or  other  Conveyance  for  the 
Tranportation  of  Passengers. — Approved  April  19^  1876;  tn 
forcB  July  i,  1876. 

"  Section  1.  Be  it  enacted  by  the  people  of  the  state  of 
Illinois,  represented  in  the  general  assembly:  That  it  shall 
*^*  be  the  duty  of  the  owuer  or  owners  of  any  railroad  or 
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flteamboat  for  the  transportation  of  passengers,  to  provide 
each  agent  who  may  be  authorized  to  sell  tickets  or  other 
certificates  entitling  the  holder  to  travel  upon  anj  railroad  or 
steamboat,  with  a  certificate  setting  forth  the  authority  of  such 
agent  to  make  such  sales,  which  certificate  shall  be  duly  at* 
tested  by  the  corporate  seal  of  the  owner  of  such  railroad  or 
steamboat. 

^  Sec.  2.  That  it  shall  not  be  lawful  for  any  person  not  pos* 
sessed  of  such  authority  so  evidenced  to  sell,  barter,  or  trans- 
fer,  for  any  consideration  whatever,  the  whole  or  any  part  of 
any  ticket  or  tickets,  passes,  or  other  evidences  of  the  holder's 
title  to  travel  on  any  railroad  or  steamboat,  whether  the  same 
be  situated,  operated,  or  owned  within  or  without  the  limits 
of  this  state. 

''Sec.  3.  That  any  person  or  persons  violating  the  provi* 
sions  of  the  second  section  of  this  act  shall  be  deemed  guilty 
of  misdemeanor,  and  shall  be  liable  to  be  punished  by  a  fine 
not  exceeding  five  hundred  dollars,  and  by  imprisonment  not 
exceeding  one  year,  or  either  or  both,  in  the  discretion  of  the 
court  in  which  such  person  or  persons  shall  be  convicted. 

'^Sbg.  4«  That  it  shall  be  the  duty  of  every  agent  who  shall 
be  authorized  to  sell  tickets  or  parts  of  tickets,  or  other  evi« 
dences  of  the  holder's  tHle  to  travel,  to  exhibit  to  any  person 
desiring  to  purchase  a  ticket,  or  to  any  oflScer  of  the  law  who 
may  request  him,  the  certificate  of  his  authority  thus  to  sellt 
and  to  keep  said  certificate  posted  in  a  conspicuous  place  in 
bis  ofiice  for  the  information  of  travelers. 

^Sbc.  6.  That  it  shall  be  the  duty  of  the  owner  or  owners 
of  a  railroad  or  steamboat,  by  their  agents  or  managers,  to 
provide  for  the  redemption  of  the  whole  or  any  parts  or  cou- 
pons of  any  ticket  or  tickets  as  they  may  have  sold,  as  the 
purchaser,  for  any  reason,  has  not  used  and  does  not  desire 
to  use,  at  a  rate  which  shall  be  equal  to  the  difference  between 
the  price  paid  for  the  whole  ticket  and  the  cost  of  a  ticket 
between  ^^^  the  points  for  which  the  proportion  of  snid  ticket 
was  actually  used;  and  the  sale  by  any  person  of  the  unused 
portion  of  any  ticket,  otherwise  than  by  the  representation  of 
the  same  for  redemption,  as  provided  for  in  this  section,  shall 
be  deemed  to  be  a  violation  of  the  provisions  of  this  act,  and 
shall  be  punished  as  is  hereinbefore  provided:  Provided,  that 
this  act  shall  not  prohibit  any  person  who  has  purchased  a 
ticket  from  any  agent  authorized  by  this  act,  with  the  bona 
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fide  intention  of  traveling  upon  the  same,  from  selling  any 
part  of  the  same  to  anj  other  person. 

*'  Sec.  6.  Any  railroad  or  steamboat  company  that  aball, 
by  any  of  its  ticket  agents  in  this  state,  refuse  to  redeem  any 
of  its  tickets  or  parts  of  tickets,  as  prescribed  in  section  5  of 
this  act,  shall  pay  a  fine  of  five  hundred  dollars  for  each 
ofiense  to  the  people  of  the  state  of  Illinois,  and  it  shall  be 
unlawful  for  said  company,  subsequent  to  such  refusal,  to  sell 
any  ticket  or  tickets  in  this  state  until  such  fine  is  paid": 
2  Starr  and  Curtis'  Ann.  Stats.,  1951. 

The  defendant,  before  pleading  to  the  indictment^  moved  to 
quash  it  upon  the  alleged  ground  that  said  act  was  in  con- 
travention of  the  constitutions  of  the  United  States  and  of 
the  state  of  Illinois,  but  said  motion  was  overruled  and  ex* 
ception  taken.  The  court  refused  to  give  for  the  defendant 
an  instruction,  to  the  efiect  that  said  act  was  in  contravene 
tion  of  said  constitutions,  and  therefore  void,  to  which  refusal 
defendant  excepted.  The  jury  found  the  defendant  guilty; 
motions  for  new  trial  and  in  arrest  of  judgment  were  over- 
ruled, to  which  exception  was  taken;  and  judgment  was  en- 
tered upon  the  verdict  fining  defendant  five  hundred  dollars, 
to  which  also  exception  was  taken. 

The  subject  presented  for  consideration  is  the  constitution- 
ality of  the  above  act,  and  we  will  consider  the  objections  to 
its  validity  in  the  order  in  which  they  are  presented  by  the 
counsel  for  the  plaintiff  in  error  in  their  brief. 

^^  1.  It  is  contended  that  the  act  violates  section  2  of 
article  2  of  the  constitution  of  Illinois,  which  provides  that 
''no  person  shall  be  deprived  of  life,  liberty,  or  property  with- 
out due  process  of  law";  and  that  it  also  violates  the  provisions 
of  a  similar  character  in  the  federal  constitution:  U.  S.  Const., 
arts.  5,  14y  of  Amendments;  1  Starr  and  Curtis'  Ann.  Stats. 
36,  38,  99.  The  position  of  counsel  is  that,  when  a  man 
purchases  tickets  or  other  certificates  entitling  the  holder  to 
travel  upon  any  railroad,  etc.,  as  stated  in  the  act,  such 
tickets  are  his  property,  and  that  the  legislature  has  no  au- 
thority to  pass  an  act  depriving  the  holder  of  such  property 
of  the  right  to  sell  it  to  whom  he  pleases.  The  constitution 
does  not  say  that  the  disposition  of  property  may  not  be 
limited  or  regulated  where  the  interests  of  the  public  so 
require,  but  that  no  person  shall  be  "deprived"  of  his  prop- 
erty without  due  process  of  law.  The  phrase  **due  process 
of  law"  is  equivalent  of  the  words  ''law  of  the  land/'  as 
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used  in  Magna  Charta,  and  means,  *'in  the  due  conrae  of  legal 
proceedings  according  to  those  rules  and  forms  which  have 
been  established  for  the  protection  of  private  rights":  Board 
of  Education  ▼.  BakeweU^  122  III.  839;  Rhinehart  y.  Schuyler^ 
7  m.  473;  Davidson  v.  New  Orleans,  96  U.  8.  97;  Cooley  on 
Constitutional  Limitations,  5th  ed.,  marg.  p.  356,  top  p.  435. 
An  act  of  the  legislature  is  not  necessarily  the  "law  of  the 
land.''  A  state  cannot  make  any  thing  "due  process  of  law'* 
which,  by  its  own  legislation,  it  declares  to  be  such.  An  act 
of  the  legislature  which  transfers  the  property  of  one  man  to 
another  without  his  consent  is  not  a  constitutional  exercise 
of  legislative  power,  because,  if  effectual,  it  operates  to  deprive 
a  man  of  his  property  without  "due  process  of  law'*:  David* 
4on  y.  New  Orleans,  96  U.  8.  97;  Taylor  y.  Porter,  4  Hill,  140; 
40  Am.  Dec.  274;  Rohn  y.  Earns,  130  111.  525;  Ervine's 
Appeal,  16  Pa.  St  256;  55  Am.  Dec.  499;  Hoke  y.  Henderson, 
4  Dev.  1;  25  Am.  Dec.  677. 

If,  therefore,  the  above  act  of  1875  operates  to  deprive  the 
holder  of  a  legally  purchased  ticket  of  his  property  rights  ••• 
therein  it  must  be  declared  to  be  void.  But,  upon  turning  to 
section  5  of  the  act,  we  find  that  it  authorizes  the  original 
purchaser  of  a  ticket  from  an  authorized  agent  to  resell  the 
whole,  or  any  unused  part,  of  such  ticket,  to  the  owner  of  the 
railroad  or  steamboat  who  sold  it  to  him,  or  to  sell  any  part 
of  it  to  any  other  person,  if  the  original  purchase  of  it  from 
the  agent  was  with  the  bona  fide  intention  of  traveling  upon 
it.  The  purchaser  is  entitled  to  have  his  ticket  redeemed  by 
the  railroad  or  steamboat  owner  at  a  rate  fixed  by  the  terms 
of  section  5,  but  his  right  of  sale  is  not  even  limited  to  such 
owner  provided  only  his  purchase  was  made  in  the  mode  and 
for  the  purposes  stated  in  the  proviso  to  the  section.  In  view 
of  the  provisions  contained  in  sections  5  and  6  we  fail  to  see 
how  the  owner  of  the  ticket  is  deprived  of  his  property  in  it 
His  ticket  is  not  destroyed,  nor  is  there  any  very  serious 
limitation  upon  his  use  of  it 

The  design  of  the  act,  as  stated  in  its  title,  is  to  prevent 
frauds  upon  travelers  and  owners  of  railroads,  stenmboatSi 
and  other  conveyances  for  the  transportation  of  passengers. 
The  business  of  a  common  carrier  is  a  public  employment 
The  franchises  of  railroads,  acting  under  charters  or  acts  of 
incorporation,  are  of  a  public  nature  so  far  as  the  safety, 
convenience,  and  comfort  of  passengers  are  concerned.  Rea- 
sonable  regulations,  affecting  the  conduct  of  such   publio 
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emplojmentfl,  are  fit  Bobjects  for  legislatiye  action.    The 
making  power  may  provide  means  for  remedying  such  evils 
a8|  in  its  opinion,  may  exist  in  the  management  of  these  pub- 
lic agencies  of  transportation,  and  in  doing  so  it  may  some- 
times impose  restrictions  which  are  deemed  to  be  necessarj- 
upon  the  use  and  enjoyment  of  property.    A  man  is  not 
deprived  of  his  property  unless  it  is  taken  away  from  him,  so 
that  he  is  divested  of  his  title  and  possession.    To  limit  the 
use  and  enjoyment  of  property  by  legislative  action  is  not  to 
take  it  away  from  the  owner  when  the  property,  whose  use 
and  enjoyment  are  so  limited,  is  invested  in  a  business  *^^ 
affected  with  a  public  use,  or  is  used  as  an  accessory  in  carry* 
ing  on  such  business:  Jfunn  v.  People^  69  111.  80;  Commonr- 
fffeallh  V.  Wihanj  14  Phila.  884.     We  are,  therefore,  of  the 
opinion  that  the  act  under  consideration  does  not  violate 
section  2  of  the  bill  of  rights. 

2.  The  act  is  alleged  to  contravene  the  provisions  of  the 
federal  and  state  constitutions,  which  forbid  the  passage  of 
laws  impairing  the  obligation  of  contracts:  U.  8.  ConsL,  arL 
1,  sec.  10;  111.  Const,  art  2,  sec.  14;  1  Starr  and  Curtis'  Ann. 
Stats.,  81,  105. 

The  tickets  proven  to  have  been  sold  by  plaintiff  in 
error  contain  only  the  name  of  the  railroad  company,  the 
wonls  *'  Cairo  to  Chicago,*'  the  signature  of  the  general  ticket 
agent,  and  certain  figures  or  numbers.  It  has  been  held  that 
such  a  ticket  is  not  a  contract,  but  merely  the  evidence  of  a 
contract,  or  a  mere  receipt  taken  or  voucher  adopted  for  con- 
venience, to  show  that  the  passenger  had  paid  his  fare  from 
one  place  to  another:  Logan  v.  Hannibal  etc.  Ry.  Co.^  12  Am. 
&  Eng.  R.  R.  Cas.,  141;  2  Redfield  on  Law  of  Railroads,  6th 
ed.,  803;  Ray's  Negligence  of  Imposed  Duties,  495;  Commonr 
wealth  V.  TTtbon,  14  Phila.  884.  But,  if  it  be  admitted  that  the 
ticket  is  a  contract,  the  statute  would  only  be  inoperative  and 
of  no  effect  as  to  contracts  existing  at  the  time  of  its  passage; 
it  would  be  valid  and  constitutional  as  to  future  contracts. 
It  cannot  be  said  that  the  act  of  1875  impaired  the  obligation 
of  any  contract  connected  with  the  tickets  upon  the  sale  of 
which  the  present  indictment  is  predicated.  The  tickets  sold 
by  plaintiff  in  error  were  iasued  by  the  railroad  company  in 
1898,  eighteen  years  after  the  passage  of  the  act.  The  plain- 
tiff in  error  must  be  presumed  to  have  known  that  the  sales 
of  the  tickets  by  him  were  criminal  acts:  Fry  v.  State,  63  Ind. 
552;  80  Am.  Rep.  288;  Commonwealth  v.  Wilson^  14  Phila.  884. 
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3.  The  act  ia  charged  with  contraTening  the  third  clause  of 
section  8  of  article  1  of  the  federal  constitution,  which  *** 
confers  upon  Congress  the  power  to  regulate  commerce  among 
the  several  states:  1  Starr  and  Curtis'  Ann.  Stats.  80. 

In  the  present  case  the  tickets  sold  only  entitled  the  holder 
to  travel  between  points  located  wholly  within  the  state  of 
Illinois.  But  the  portion  of  the  act  upon  which  the  present 
objection  is  founded  is  the  prohibition,  contained  in  the  sec* 
end  section,  against  the  sale  of  tickets  entitling  the  holder  to 
travel  on  any  railroad  or  steamboat,  *^  whether  the  same 
be  situated,  operated,  or  owned  within  or  without  the  limits 
of  this  state.'' 

It  is  held  by  the  supreme  court  of  the  United  States  that 
interstate  commerce,  the  regulation  of  which  is  within  the 
exclusive  power  of  Congress,  includes  interstate  transportation 
of  passengers.     But  the  deposit  in  Congress  of  the  power  to 
regulate  commerce  between  the  states  was  not  intended  to 
deprive  the  states  of  their  police  power.    Under  its  police 
power  a  state  may  legislate  to  promote  domestic  order,  morals, 
and  safety;  to  protect  the  lives,  limbs,  quiet,  and  property  of 
all  persons  within  the  state;  to  secure  the  general  comfort, 
health,  and  prosperity  of  the  state;  to  prevent  crime,  pauper- 
ism, disturbance  of  the  peace,  and  all  forms  of  social  evils. 
The  state  cannot  invade  the  domain  of  the  national  govern- 
ment, or  assume  powers  properly  belonging  to  Congress.     In 
relation  to  the  subject  of  commerce,  including  interstate  pas* 
senger  travel,  the  state  cannot  place  any  obstacle  in  the  way  of 
such  travel  or  impose  any  burden  upon  it.     But  many  acts 
of  a  state  may  affect  or  influence  commerce  without  amount- 
ing to  a  regulation  of  it.    State  legislation,  which  is  not  an 
obstacle  to  interstate  commerce,  and  imposes  no  burden  upon 
it,  and  which  comes  within  a  proper  exercise  of  the  police 
power,  is  not  unconstitutional  as  infringing  upon  the  powers 
of  Congress.    The  act  of  1875  is,  we  think,  such  a  species  of 
state  legislation.     The  duties  which  it  imposes  upon  the  car- 
riers therein  named  and  their  agents  cannot  interfere  with 
the  freedom  of  interstate  travel.    •••  Such  travel  is  not  im- 
peded, because  tickets  are  required  to  be  purchased   from 
agents  of  the  carrier  who  are  provided  with  certificates  of 
their  authority.    The  limitation  of  the  sale  of  tickets  to  such 
agents  may  be  a  restraint  upon  the  business  of  scalpers  and 
ticket  brokers,  but  cannot  be  regarded  as  a  burden  upon  in- 
terstate commerce.    If  the  body  of  the  act  of  1875  be  read  in 
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connection  with  its  title  it  must  have  been  the  opinion  of  tbe 
legislature  that  the  restriction  of  sales  of  tickets  to  authorized 
agents  was  necessary  to  prevent  frauds  upon  travelers  and 
carriers,  and  to  reniedj  the  evils  growing  out  of  the  practices 
of  scalpers  and  ticket  brokers,  as  described  by  Mr.  Ray  in 
his  work  on  Negligence  of  Imposed  Duties,  Passenger  Carriers, 
at  pages  from  491  to  498,  inclusive.  Viewed  in  this  light  the 
act  in  question  amounts  to  nothing  more  than  the  regulation 
of  a  public  employment  under  the  police  power  of  the  state. 

The  business  of  the  carrier  being  a  proper  subject  for  the 
exercise  of  the  police  power  its  necessary  incidents  and  ad- 
juncts are  also  subject  thereto.     As  the  issuing  and  use  of 
tickets  are  required  in  such  business,  their  sale  is  an  incident 
thereof,  and  maybe  regulated  by  legislative  action.     It  is  the 
province  of  the  legislature  to  determine  the  nature  and  char- 
acter of  such  regulations,  and  the  judiciary  is  not  called  upon 
to  consider  whether  they  are  wise  or  unwise.    The  views  herein 
expressed  are  sustained  by  the  following  authorities:  jPry  v. 
State,  63  Ind.  552;  30  Am.  Rep.  238;  Commonwealth  v.  Wilson, 
14  Phila.  384;  People  v.  WaUer,  11  Legal  News,  12;  Railroad 
Co.  V.  Husen,  95  U.  S.  465;  Patterson  v.  Kentucky,  97  U.  S. 
501;    Cooley  on  Constitutional  Limitations,  5th  ed.,  marg. 
pp.  574,  597. 

We  do  not  think  that  the  act  violates  the  constitutional 
provision  conferring  upon  Congress  the  power  to  regulate 
interstate  commerce. 

4.  It  is  claimed  that  the  act  violates  that  part  of  section  22 
of  article  4  of  the  constitution  of  Illinois,  which  provides  that 
the  general  assembly  shall  not  pass  special  laws  *^®  *' grant- 
ing to  any  corporation,  association,  or  individual  any  special 
or  exclusive  privilege,  immunity,  or  franchise  whatever":  1 
Btarr  and  Curtis'  Ann.  Stats.,  119,  120. 

Counsel  contend  that,  by  the  terms  of  the  act,  a  certain 
class  of  persons,  namely,  railroad  ticket  agents,  are  permitted 
to  sell  tickets,  and  are  thereby  granted  a  special  privilege. 
We  do  not  think  that  there  is  any  force  in  this  contention. 
It  is  disposed  of  by  what  has  already  been  said  in  regard  to 
the  validity  of  the  act  as  an  exercise  of  the  police  power  of 
the  state.  The  requirement  that  tickets  shall  only  be  sold 
by  agents  authorized  so  to  do  is  merely  a  police  regulation 
M  to  the  manner  in  which  the  business  of  the  carrier  shall  be 
conducted.  From  the  nature  of  things,  only  common  carriers 
can,  in  the  first  instance,  issue  or  sell  tickets  for  passage  in 
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their  own  conTeyances  or  over  their  own  lines.  They  have 
no  more  a  monopoly  of  the  ticket  buBiness  than  a  manufa<y 
torer  has  of  the  articles  which  be  manufactures.  The  author- 
ity to  the  agent  is  not  an  authority  to  sell  tickets  generally 
for  all  other  carriers,  but  only  to  sell  them  for  the  particular 
carrier  providing  the  certificate  of  authority.  The  act  would 
seem  to  impose  upon  the  carrier  a  burden  and  not  to  grant  a 
privilege  or  immutiity,  as  the  repurchase  of  unused  tickets  is 
required,  and,  in  order  to  prevent  frauds,  the  sale  of  tickets 
can  only  be  made  through  agents  authorized  to  sell  in  the 
particular  mode  designated  by  the  statute. 

Substantially  the  same  phraseology  contained  in  section  1 
of  the  present  act,  to  which  counsel  object  as  amounting  to 
special  legislation,  is  to  be  found  in  an  act  passed  by  the 
legislature  of  Indiana,  which  was  upheld  by  the  supreme 
court  of  that  state,  as  being  consistent  with  a  constitutional 
requirement  forbidding  the  legislative  grant  of  exclusive  priv- 
ileges or  immunities  to  any  citizen  or  class  of  citizens:  Fryy, 
State,  63  Ind.  552;  30  Am.  Rep.  238.  We  see  no  good  reason 
for  adopting  a  different  conclusion. 

*^^  Nor  can  it  be  said  that  the  law  abridges  "  the  privileges 
or  immunities  of  citizens  of  the  United  States":  U.  8.  Const., 
art.  14,  sec.  1,  of  Amendments;  1  Starr  and  Curtis'  Ann. 
Stats.,  38.     The  privileges  or  immunities  referred  to  in  the 
fourteenth  amendment  of  the  federal  constitution  are  those 
which  are  fundamental,  such  as  *'  protection  by  the  govern- 
ment; the  enjoyment  of  life  and  liberty,  with  the  right  to 
acquire  and  possess  property  of  every  kind,  and  to  pursue 
and  obtain  happiness  and  safety;  subject,  nevertheless,  to 
such  restraints  as  the  government  may  justly  prescribe  for 
the  general  good  of  the  whole."    No  privilege  or  immunity  of 
the  plaintiff  in  error  has  been  abridged  by  the  act  of  1875. 
The  right  of  conducting  the  business  of  selling  railroad  and 
steamboat  tickets  is  curtailed  and  hedged  about  by  certain 
restrictions,  which  the  legislature  deemed  necessary  to  pre- 
vent frauds  upon  travelers  and  public  carriers.     But  these 
restrictions  amount  only  to ''such  restraints  as  the  govern- 
ment may  justly  prescribe  for  the  general  good  of  the  whole": 
Corfield  ▼.  CcryeU^  4  Wash*  C.  C.  871;  Slaughter  House  coses, 
16  Wall.  36, 

In  the  case  at  bar  our  conclusion  is,  that  the  statute  of 
this  state  above  quoted  is  not  in  c<  nfl  ct  with  the  federal 
constitution  or  with  the  constitution  of  this  state,  but  was  a 
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legitimate  exercifie  by  the  legislature  of  the  police  powers  of 
the  state.    Accordingly,  we  hold  that  no  error  was  committed 
by  the  court  below  in  its  rulings  above  indicated. 
The  judgment  of  the  circuit  court  is  aflSrmed. 


Railboads.— LioisLATiYv  RioaLATioR  OTi  866  Chicogo  ttc  X.  R.  OtK  r, 
Jonen^  149  III.  361 ;  atUe,  278,  and  note,  and  th6  6xt6nd6d  not6  to  Peopk  ▼. 
Bmdd,  16  Am.  St  Rep.  490. 

STATurn— Ous  Proocss  ov  Law  DsnusD.—"  Dae  proeeu  of  law"  roeaas 
at  least  60016  legal  prooadare  in  which  the  person  proceeded  against,  if  he  is 
to  be  eonclnded  thereby,  shall  have  an  opportunity  to  defend  himself:  Dey^ 
Petitioner,  16  R.  L  637;  27  Am.  St.  Rep.  769,  and  note.  Dno  process  of  Uw 
is  SQch  an  exercise  of  the  powers  of  goTemment  as  the  eettled  maxims  oC  te 
law  permit  and  sanction,  and  under  euch  safeguards  for  the  protection  of 
individual  rights  as  these  maxims  proscribe  for  the  class  of  cases  to  which 
the  one  in  question  belongs:  Wuhen  t.  Board  qf  SttpereUorn,  101  GaL  15;  40 
Am.  8t.  Rep.  17,  and  note.  See,  also^  the  extended  notes  to  Emhurf  ▼.  OoHr 
mer,  63  Am.  Dee.  337;  Bank  r.  Cooper,  24  Am.  Dec  638;  and  BardweU  ▼. 
OolUne,  20  Am.  St.  Rep.  664. 

StATUTI8~DuS  rROGBSS   OF  LaW.— DSPRITIHO   07  PBOPBinT  WiTBODT: 

See  iVadtnoorA  ▼.  Union  Pae,  Ry.  Co,,  18  Col.  600;  36  Am.  SL  Rep.  309. 
and  noto;  and  Burliihgton  etc  Ry,  Co.  ▼.  Dey,  82  Iowa,  312;  31  Am.  St  Rep. 
477.  and  note. 

Railroads — Tioksts. — A  railway  ticket  is  a  more  token  that  fare  has 
been  paid  and  that  the  passenger  has  the  right  to  be  carried  to  the  destina- 
tion it  indicates  according  to  the  reasonable  rules  of  the  compauy:  Pennnyl' 
vania  R,  R.  Co.  v.  Parry,  65  N.  J.  L.  661;  39  Am.  St  Kep.  664.  See,  also, 
the  extouded  note  to  Kaneas  CUy  etc  R.  R,  Co.  ▼.  Rodebaugh,  6  Am.  St  Rep. 
723. 

Intsrstatb  CoMMntos— Rsqulation  or — A  etato  cannot  regulate  inters 
•tato  commerce:  Oihome  r.  State,  33  Fla.  1()2;  39  Am.  St  Rep.  99,  and  note; 
Ounn  T.  White  etc.  Madune  Co.,  67  Ark.  24;  38  Am.  8t  Rep.  223,  and  note; 
and  any  attempt  by  a  stete  to  regulate  interstate  commerce  is  roid  as  an 
attempted  exercise  of  a  power  which  has  been  surrendered  by  the  states  to 
the  national  goTernment:  Nor/oik  etc  R.  R.  Co,  t.  CommomweaUh^  88  Va.  95; 
29  Am.  St  Rep.  706,  and  note. 

InTSRSTATS  CoMtiRoa—To  What  EzTBirr  Stats  mat  Regulate:  See 
the  extended  notee  to  Norfolk  etc  By.  Co,  "w,  OommmiiweaUk,  29  Ajd.  St  Rep. 
714»  and  People  t.  WempU,  27  Am.  St  Rep.  647. 
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[IM  iLLIMOn*  12.1 

MoBirQios— Dbsd  Absoluti  ih  Form— EviDBiica—A  deed  ftbtolnto  on  ili 
faee  may  be  ihown,  by  parol,  to  bavt  been  executed  for  the  payaieol 
of  money;  if  so  it  will  be  treated  in  equity  aa  a  mortgage.  Retort  may 
be  bad  to  parol  evidence  in  mob  caae,  to  establiib  the  intention  of  tho 
parties  from  their  declarationj  and  statements  at  the  time  the  arrange* 
ment  was  oonsummated,  and  the  rule  that  the  terms  and  oonditiona  of 
a  written  contract  cannot  be  varied  by  parol  does  not  apply. 

MosTOAOB — NATimB  07  Dbbt  Sbcurbd  BT.—Tbere  can  be  no  mortgago 
without  a  debtto  to  secure  which  the  mortgage  is  given,  but  there  need 
be  no  express  promise  by  the  mortgagor  to  pay  the  debt.  The  eonrt 
may  imply  the  promise  from  the  traosaotion,  and  where  one  person,  for 
his  own  protection,  assumes  the  debt  of  another,  the  indebtedness  of  tho 
latter  to  the  former  is  snob  as  may  properly  be  seonred  by  mortgage. 

LiTRATics — CoKTRACTB  07 — Fraud.— Lunatics  OT  iusaue  persons  are  inoa* 
pable,  for  want  of  capacity,  to  enter  into  a  valid  oootraot  or  do  any  valid 
act,  and  all  persons  dealing  with  them,  with  knowledge  of  their  incapac* 
ity,  are  regarded  as  perpetrating  a  fraud  upon  them,  and  oonrts  of 
equity  will  set  aside  contracts  made  with  such  insane  persons  on  the 
ground  of  fraud. 

LwATiOB— FoBFEiraRB  AoAmsr. — After  one  has  been  adjudged  a  lunatie 
no  forfeiture  of  his  contract  by  reason  of  his  failure  to  pay  certain  snms 
of  money  can  be  declared  against  him,  unless  done  by  decree  of  a  court 
of  competent  jurisdiction,  and  the  lunatic  is  properly  represented  by 
conservator  or  guardian.  An  attempted  forfeiture,  without  such  decree 
of  eonrt^  will  be  regarded  as  fraudulent^  and  be  set  aside  in  a  oourt  of 
equity. 

Bill  to  redeem,  filed  by  the  plaintiff  and  another,  aa  con* 
serrators  of  Julius  Schumann,  a  lunatic,  against  the  defend- 
ant and  others.  The  said  Julius  Schumann  gave  a  mortgage 
on  land  owned  by  him  to  secure  his  note  for  two  thousand 
dollars,  payable  to  Johann  Von  der  Heide,  and  afterward  sold 
the  north  half  of  the  tract  of  land  to  his  brother  Gnstay,  who 
assumed  paymentof  one-half  the  encumbrance,  and  discharged 
his  half  of  the  indebtedness,  including  interest  But  Julius 
failed  to  pay  the  principal  or  interest  thereon,  and,  after  the 
death  of  the  said  Johann  Von  der  Heide,  the  note  passed  into 
the  bands  of  his  administrators,  who,  failing  to  obtain  pay- 
ment, filed  a  bill  to  foreclose  the  mortgage,  Gustay  Schu- 
mann being  joined  as  defendant  with  Julius  Schumann.  An 
arrangement  was  then  entered  into  between  the  said  defend- 
ants and  the  administrators  whereby  Julius  Schumann  con- 
veyed, by  warranty  deed,  to  Gustav  Schumann  the  entire 
tract  of  land  for  an  expressed  consideration  of  fourteen  hun« 
dred  and  fifty  dollars;  and  the  latter  paid  the  administrators 
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one  hundred  and  twenty-five  dollars  cash,  and  assumed  paj* 
inent  of  the  balance  due  the  estate,  giving  a  mortgage  on  the 
land  as  security.  At  the  same  time  an  agreement  to  reconvey 
was  made  by  and  between  Julius  Schumann  and  Gustav  Schu- 
mann, the  terms  of  which,  together  with  other  facts  material 
to  the  case,  sufficiently  appear  in  the  opinion.  Aboat  six 
monthj  afterwards  Julius  Schumann  was  adjudged  insane. 

James  E.  Monroe^  for  the  appellants. 

Hofheimer,  Zeisler^  and  Mack^  for  the  appellees. 

*^  Craiq,  J.  The  superior  court  referred  the  cause  to  the 
master  in  chancery  to  take  the  evidence,  and  report  his  con- 
clusions as  to  both  law  and  fact.  The  evidence  was  taken 
and  a  report  filed,  in  which  the  master,  among  other  things, 
found  that  the  warranty  deed  from  Julius  Schumann  to' 
Gustav  Schumann,  and  the  agreement  providing  for  a  con- 
veyance constituted  a  mortgage,  and  that  complainant  was 
entitled  to  redeem.  Numerous  exceptions  were  filed  in  the 
report,  a  part  of  which  was  sustained,  a  part  overruled,  and  a 
portion  remained  undecided,  and  a  decree  was  rendered  dis- 
missing the  bill.  It  will  not,  however,  in  the  view  we  take  of 
the  case,  be  necessary  to  go  over  the  different  exceptions  in 
detail.  We  will  therefore  content  ourselves  with  considering 
the  questions  presented  by  the  record,  which  must  control  the 
decision  of  the  case. 

It  is  claimed,  on  the  one  hand,  that  the  transaction  wherein 
Julius  Schumann  conveyed  the  land  to  Gustav  Schumann 
and  executed  a  contract  to  reconvey  amounted  to  a  purchase 
'^  by  Gustav  Schumann  and  a  contract  to  resell,  while,  on 
the  other  hand,  it  is  claimed  that  the  transaction  was  a  morU 
gage.  Parol  evidence  was  introduced  for  the  purpose  of  show* 
ing  the  intention  of  the  parties  at  the  time  the  arrangement 
was  consummated.  Tlie  law  is  well  settled,  in  a  case  of  this 
character,  that  resort  may  be  had  to  parol  evidence  to  estab- 
lish the  intention  of  the  parties:  Preschbaker  v.  Feaman^  32 
111.  481;  Ennorv.  T/iompson,  46  111.  220;  Dar$t  v.  Murphy,  119 
111.  343.  The  declarations  and  statements  of  the  parties 
made  pending  the  negotiations  and  at  the  time  of  the  final 
execution  of  the  deed  and  contract  are  admissible,  and  the 
rule  that  the  terms  and  conditions  of  a  written  contract  can- 
not be  varied  does  not  apply  to  such  evidence.  The  law  is 
well  settled  that  a  deed  absolute  on  its  face  may  be  shown 
by  parol  to  have  been  executed  for  the  payment  of  money. 
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when  it  will  be  treated  in  equity  as  a  mortgage:  Miller  v. 
Tiomas,  14  111.  430. 

The  warranty  deed  from  Julius  Schumann  to  Gustav  Schu- 
mann, and  the  contract  for  a  reconveyance,  and  the  note  and 
trust  deed  given  by  Gustav  Schumann  to  the  administrators 
of  the  estate  of  Johann  Von  der  Heide  to  secure  thirteen  hun* 
dred  and  ten  dollars,  were  all  executed  at  the  same  date,  in 
pursuance  of  the  same  agreement,  and  they  are  all  a  part  of  the 
eame  transaction,  and  **  they  must  be  taken  together  as  consti- 
tuting one  entire  arrangement"  or  contract.  When  they  are 
all  considered  together  as  one  contract,  in  connection  with  the 
circumstances  under  which  they  were  executed,  we  are  in- 
clined to  the  view  that  but  one  construction  can  be  placed  on 
the  transaction,  and  that  is,  that  it  was  a  mortgage.  Julius 
Schumann  was  indebted  to  the  administrators  of  the  estate 
of  Johann  Yon  der  Heide  in  a  certain  sum  of  money.  This 
was  secured  by  a  mortgage  on  his  land  and  the  land  of  Gus- 
tav,  his  brother.  A  bill  was  filed  to  foreclose  the  mortgage. 
If  a  decree  should  be  rendered,  Gustav's  land  was  liable  to 
be  sold  in  payment  of  the  debt,  and  he  had  no  indemnity  or 
security  of  any  character  from  Julius  to  make  him  whole. 
He  was  therefore  interested  **  to  have  some  arrangement 
made  under  which  he  could  be  secured.  The  administrators 
agreed  to  extend  the  time  of  payment,  and  take  a  new  note 
and  mortgage  on  all  the  land  for  the  debt,  the  interest  to  be 
increased  from  six  to  seven  per  cent,  and  the  costs  paid.  In 
order  that  Gustav  might  make  the  mortgage  and  at  the  same 
time  be  secure  Julius  conveyed  the  land  to  him,  and  he  exe- 
cuted a  note  and  mortgage  for  the  debt,  and  then  gave  Julius 
a  contract  to  reconvey,  providing  he  paid  the  mortgage  debt, 
interest,  and  the  one  hundred  and  twenty-five  dollars  ad- 
vanced by  Gustav  from  his  own  funds.  This,  in  brief,  was 
the  transaction,  and,  when  analyzed,  it  amounts  merely  to 
this:  that  Gustav  Schumann  assumed  the  mortgage  debt 
which  Julius  Schumann  owed  the  administrators,  and  the 
latter,  in  order  to  secure  Gustav,  conveyed  him  his  half  of  the 
land,  under  an  agreement  that  the  land  should  be  reconveyed 
upon  payment  of  the  debt,  interest,  ami  costs.  The  agreement 
for  a  reconveyance  contains  no  provision  or  recitation  that 
Gustav  Schumann  has  sold  the  land  to  Julius  Schumann. 
It  merely  provides,  after  reciting  the  facts  under  which  Gus- 
tav Schumann  obtained  the  title,  that  if  Julius  Schumann 
paid  as  therein  provided,  then  Gustav  should  reconvey  to  liini. 
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George  W.  Bowman,  who  filed  the  hill  to  foreclose  the  deed 
of  trust  for  the  administrators  of  the  estate  of  Johann  Vod 
der  Heide,  deceased,  testified  that  *' about  ten  days  after  the 
bill  was  filed  Gustav  Schumann,  in  company  with  his  brother, 
Julius  Schumann,  called  at  my  office  in  Blue  island.  Gustav 
said  they  came  for  the  purpose  of  seeing  whether  they  could 
not  make  some  arrangement  for  an  extension  of  the  loan,  and 
a  settlement  of  the  then  pending  suit.  Gustav  Schumann 
informed  me  at  that  time  that  he  was  going  to  help  his  brother 
out,  and  that  he  would  advance  him  sufficient  money  to  make 
a  payment  on  this  indebtedness  secured  by  the  trust  deed 
which  we  were  then  foreclosing.  He  desired  to  know  whether 
I  could  help  them  to  make  a  settlement.  I  told  him  I  could 
only  take  full  payment  of  the  debt,  and  advised  him  to  see 
"  the  administrators.  He  said  he  would,  and  they  left- 
They  returned  the  same  evening,  and  Gustav  informed  me 
that  Mr.  Guenther  had  told  them  that  if  they  paid  all  the 
costs  in  the  suit  then  pending  and  the  attorney's  fees,  and 
made  a  new  note  and  trust  deed  covering  the  entire  property, 
for  what  was  then  due,  and  included  in  that  note  a  judgment 
recovered  against  Julius  by  the  administrators,  and  increased 
the  interest  from  six  to  seven  per  cent,  he  would  give  them  an 
extension  of  time.  He  inquired  the  amount  of  the  costs. 
He  then  asked  me  what  kind  of  security  he  would  be  able  to 
get  for  his  money  which  he  was  about  to  advance.  I  told 
him  that  he  could  obtain  a  second  mortgage  on  Julius  Schu- 
mann's share.  A  few  days  after  that  Gustav  came  to  see  me 
again.  He  then  informed  me  that  he  was  dissatisfied  with 
the  arrangement  of  obtaining  a  second  mortgage  on  his 
brother's  interest.  He  said  that  he  doubted  very  much 
whether  his  brother  would  ever  pay  that  indebtedness,  and 
he  did  not  want  to  be  put  to  the  expense  of  a  foreclosure 
suit  in  case  his  brother  made  default  Then  it  was  for  the 
first  time  that  we  discussed  together  the  question  of  making 
an  absolute  deed  from  Julius  Schumann  and  his  wife  to 
Gustav,  and  a  trust  deed  back  from  Gustav  to  secure  the 
Von  der  Heide  indebtedness,  and  the  giving  by  Gustav  to 
Julius  of  a  contract  to  reconvey  to  him  the  property,  to  be 
deeded  by  him  to  Gustav  in  case  Julius  made  the  payments 
as  provided  in  the  trust  deed  to  be  given  to  secure  the  Von 
der  Heide  indebtedness,  and  also  this  indebtedness  for  the 
money  to  be  advanced  by  Gustav.  The  result  of  that  con- 
Tersation  was  that  within  a  short  time  I  drew  up  the  contract 
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{the  contract  here  involved.]  A  day  was  set  for  the  execu- 
tion of  the  papers.  On  the  day  fixed,  Gustav  Schumann 
came  to  the  office,  I  think  somewhere  about  7  o*clock  in  the 
evening.  He  informed  me  that  the  parties  would  be  there  in 
a  short  time.  He  asked  me  whether  I  had  the  contract 
drawn  up  from  him  to  Julius.  I  told  him  I  had.  He  told 
me  to  be  sure  to  make  the  provisions  in  that  contract  strin* 
geDt,  *^  because  he  did  not  want  to  have  any  trouble  of  a 
foreclosure  suit  in  case  bis  brother  did  not  pay  promptly 
when  he  ought  to  pay."  After  detailing  the  fact  of  the  exe- 
cution of  the  warranty  deed,  the  contract  for  a  reconveyance, 
and  the  new  trust  deed,  the  witness  further  testified:  ^'I 
never  proposed  to  Gustav  Schumann  that  he  should  buy  any 
portion  of  Julius  Schumann's  land  involved  in  this  suit. 
The  question  of  his  buying  any  portion  of  the  land,  or  the 
whole  of  it,  never  came  up  in  my  presence.  The  question  of 
a  sale  of  that  land  to  him  was  never  discussed." 

This  witness  was  entirely  disinterested,  and  was  in  a  posi- 
tion to  know  and  understand  the  facts  connected  with  the 
transaction  better  than  any  other  person.  He  was  familiar 
with  all  that  was  said  and  done  from  the  inception  of  the 
transaction  until  its  final  consummation,  resulting  in  the  exe- 
cution of  the  papers,  and  we  think  much  reliance  should  be 
placed  on  his  evidence. 

From  the  evidence  of  this  witness,  and  from  the  papers 
that  were  executed,  it  seems  plain  that  the  transaction  was  a 
mortgage.  If  Julius  Schumann  sold  the  land  to  his  brother 
no  necessity  existed  for  the  execution  of  a  contract  providing 
for  a  reconveyance  containing  stringent  provisions  as  Gustav 
insisted  should  be  inserted  in  the  contract.  If  the  evidence 
of  this  witness  be  true  a  sale  of  the  property  was  never  men- 
tioned or  discussed.  Gustav  Schumann,  in  order  to  protect 
his  own  property,  which  was  embraced  in  the  deed  of  trust 
to  the  administrators,  concluded  to  assume  tlie  indebtedness, 
and  as  security  the  deed  was  made  to  him.  When  the  nego- 
tiations first  commenced  the  understanding  was  that  a  second 
mortgnge  should  be  given*  but  finally  finding  Julius  would 
not  pay  promptly  the  deed  was  made  to  save  the  trouble  and 
expense  of  a  foreclosure  in  case  there  was  a  default  in  pay- 

iD€nt. 

But  it  is  said  there  was  no  debt  to  be  secured,  and  there 
can  be  no  mortgage  in  the  absence  of  a  debt,  and  in  support 
of  this  position  Rue  v.  Dole^  107  111.  275,  and  Fislier  v.  Qreen^ 
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**  142  HI.  80,  and  other  like  eases,  are  cited.  If  there  was 
no  other  evidence  in  this  case  but  the  warranty  deed  and  the 
contract  to  reconrey  there  might  be  much  force  in  the  posi- 
tion of  counsel;  but  when  the  other  evidence  in  the  record  ie 
considered  in  connection  with  the  deed  and  contract  a  dififer- 
ent  question  is  presented.  When  all  the  evidence  is  consid- 
ered it  cannot  be  said  there  was  no  debt  to  be  secured. 
Gustav  Schumann  paid  the  costs  on  tlie  suit  brought  by  the 
administrators  to  foreclose  their  deed  of  trust,  amounting  to 
one  hundred  and  twenty*five  dollars,  and  assumed  the  pay- 
ment of  the  mortgage  debt,  amounting  to  thirteen  hundred 
and  ten  dollars.  The  deed  was  made  by  Julius  to  Guatar 
Schumann  as  security  for  these  two  items,  and  the  plain 
import  of  all  that  was  done  is  that  Julius  Schumann  was  to 
pay  those  sums,  and  interest.  There  was,  therefore^  a  debt 
which  might  properly  be  secured  by  mortgage. 

It  is  also  insisted  that  Julius  Schumann  failed  to  pay  as 
required  by  the  contract,  and  hence  a  specific  performance  of 
the  contract  cannot  be  decreed.  The  note  for  thirteen  hun- 
dred and  ten  dollars  which  Gustav  Schumann  executed  and 
delivered  to  the  administrators  was  payable  five  years  after 
date,  with  interest  payable  semi-annually.  At  what  time  the 
one  hundred  and  twenty-five  dollars  should  be  repaid  does 
not  seem  to  be  specified.  Julius  Schumann  failed  to  pay  the 
interest  that  became  due  on  July  21,  1888,  and  January  21, 
1889,  and  also  taxes  on  the  land,  but  no  forfeiture  of  the  con* 
tract  was  declared,  nor  was  any  attempt  made  to  terminate 
the  contract  on  account  of  this  failure.  On  the  eighteenth 
day  of  July,  1889,  before  another  installment  of  interest  be- 
came due,  he  was  adjudged  insane,  and  his  failure  to  pay 
interest  or  taxes  after  that  date  would  not  authorize  Gustar 
Schumann  to  declare  a  forfeiture  of  the  contract,  unless  done 
by  decree  of  a  court  of  competent  jurisdiction,  where  the 
insane  person  was  properly  represented  by  conservator  or 
guardian.  Courts  of  equity  will  set  aside  contracts  made 
with  insane  persons  on  the  ground  of  fraud.  Insane  persons 
being  incapable,  for  the  want  of  capacity  to  enter  into  a 
valid  contract,  or  do  any  '*  valid  act,  all  persons  dealing 
with  them  with  knowledge  of  their  incapacity  are  regarded 
as  perpetrating  a  fraud  upon  them:  1  Story's  Equity  Juris- 
prudence, sec.  227. 

In  Encking  v.  SimmonB^  28  Wis.  273,  where  a  mortgage  with 
power  of  sale  was  foreclosed,  under  the  power  of  sale  contained 
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in  the  mortgage,  after  the  mortgagor  had  become  insane,  it 
was  held  that  the  sale  should  be  set  aside  for  fraud.     In  the 
opinion  it  is  said:  **In  equity  the  proceeding  was  fraudulent, 
and  the  sale  will  be  set  aside,  whether  the  mortgagee  knew 
of  the  mortgagor's  insanity  or  not.    This  will  always  be  done 
where  it  is  for  the  benefit  of  the  person  non  eompo$  mentis^  and 
where  injustice  will  not  thereby  be  done  to  the  other  parties 
to  the  transaction,  or  they  can  be  placed  in  $tatu  quo.    No 
injustice  will  be  done  here.    The  plaintiff  (the  purchaser  at 
the  sale)  will  be  entitled  to  the  redemption  money  s6  far  as 
that  goes,  and  for  the  rest  he  has  the  bond  or  covenant  of  the 
mortgagor  for  repayment.    The  mortgagee  will  have  the  full 
amount  of  his  debt  and  interest,  which  is  all  he  can  require. 
The  parties  may  be  placed  in  $iatu  quo.     In  equity  this 
seems  to  fall  within  the  third  kind  of  fraud  enumerated  by 
Lord  Hardwicke  in  Che$terfield  t.  Jansten^  1  Lead.  Cas.  Eq» 
472,  namely,  fraud  which  must  be  presumed  from  the  cir- 
cumstances of  the  parties,  and  which  goes  farther  than  the 
rule  of  law,  which  is,  that  it  must  be  proved,  not  presumed. 
But  it  is  wisely  established  in  the  court  of  chancery  to  pre- 
vent taking  surreptitious  advantage  of  the  weakness  or  neces- 
sity of  another,  which  knowingly  to  do  is  equally  against 
conscience  as  to  take  advantage  of  his  ignorance."    So,  here» 
the  attempted  forfeiture  by  demanding  and  obtaining  posses- 
sion of  the  premises  from  the  wife  of  Julius  Schumann,  after 
he  had  been  adjudged  insane,  must  be  regarded  as  fraudulent, 
and  we  think  complainant,  on  making  full  payment  of  all 
moneys  agreed  to  be  paid,  and  interest  and  taxes,  was  en- 
titled to  relief  in  equity. 
The  decree  will  be  reversed,  and  the  cause  remanded. 

M0RTaA0B.~PAROL  EviDSNGB  TO  CONVXRT  A  DlBD   AbSOLITTE  IN   FORM 

into  a  mortgage  is  ioadmiiisible  in  the  absence  of  an  allegation  of  frand  or 
mistake:  CnOcker  ▼.  Muir,  90  Ky.  142;  29  Am.  St  Rep.  dt)6,  and  note,  with 
the  cases  collected.  See  the  notes  to  Mahoney  v.  Boslioick,  31  Am.  St  Rep. 
180;  Atannis  ▼.  Pureell,  15  Am.  St  Rep.  584,  and  the  extended  note  to 
Thomjmon  ▼.  PaUon,  15  Am.  Dec  47. 

Insans  Pbbsons  —  LiABiLiTT  OH  CONTRACTS. — Contracts  made  with  a 
lunatic  or  person  of  nnsonud  mind  after  inqaisition  and  confirmation  thereof 
■re  absolntely  void:  Hughes  y.  Jones,  116  N.  Y.  67;  15  Am.  St.  Rep.  386, 
and  note;  L'Amoreux  v.  Crosby,  2  Paige,  422;  22  Am.  Dec.  655,  and  note; 
Pearl  ▼.  McDowell,  3  J.  J.  Marsh.  658;  20  Am.  Deo.  199,  and  note;  Cocke 
▼.  Montgomery,  75  Iowa,  259.  A  lunatic  or  person  of  actually  uusouud 
mind  cannot  bind  himself  civilly,  and,  where  insanity  is  proved,  all  question 
M  to  the  Talidity  of  contracts  made  by  him  during  the  period  of  insanity  is 
at  an  end:  CorUU  v.  UniUitf  7  Iowa,  60;  71  Am.  Deo.  431,  and  note.     See, 
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also,  the  notes  to  Stmi  r,  MeLure,  70  Am.  Bee.  200;  Behrtnt  r.  McKewzie,  92 
Am  Dec.  432;  Hovey  ▼.  Chase,  83  Am.  Deo.  523;  Allia  ▼.  BiUings,  39  Am. 
Deo.  749,  and  the  extended  notes  to  Jackson  ▼.  King^  15  Ahl  Dec.  361,  and 
Lancaster  County  Batik  v,  Moore,  21  Am.  Rep.  33. 

EguiTT  Will  Set  Asidb  thk  Contracts  of  Lunattos  on  the  ground 
that  fraud  has  been  practiced  upon  them:  Sims  y.  McLure,  8  Rich.  Bq.  288; 
70  Am.  Dec.  196;  OtMng^s  ease,  I  Bland,  370;  17  Am.  Deo.  31L 


Carlton  v.  Peoplb. 

[ISO  iLUNon,  181.] 

Criminal  Law— Suftioibnct  of  Proof.— In  criminal  eases  there  must  bs 
proof  of  the  corpus  delicti,  and  of  the  identity  of  the  prisoner.  It  must 
be  shown  that  the  act  itself  was  done,  and  that  it  was  done  by  the  person 
charged. 

CiRC(7t].sTAKTiAL  EviDKNCB — SuFFioiSKCT  OF. — In  both  criminal  and  dvil 
oases  a  verdict  may  be  founded  on  circumstances  alone,  and  the  legal 
testis  the  sufficiency  of  the  evidence  to  satisfy  the  understanding  and 
conscience  of  the  jury.  Absolute  certainty  is  not  essential  to  proof  by 
circumstances,  and  if  they  produce  moral  certainty  to  the  exclusion  of 
every  reasonable  doubt,  it  is  sufficient. 

Circumstantial  Evidence — Ck>NViCTioN  of  Crime. — To  warrant  a  convic- 
tion of  crime  on  circumstantial  evidence,  the  circumstances  taken  to- 
gether should  be  of  a  conclusive  nature,  leading  on  the  whole  to  a 
satisfactory  conclusion,  and  producing  in  effect  a  reasonable  and  moral 
certainty  that  the  accused  committed  the  offense  charged.  The  cir- 
cnmstances  must  be  such  as  to  produce  a  moral  certainty  of  guilt,  and 
to  exclude  any  other  reasonable  hypothesis. 

Circumstantial  Evidence. —  Avekriko  Circumstances  which  mat  be 
Judicially  Considered,  as  leading  to  well-grounded  presumptions,  are 
motives  to  crime,  declarations  or  acts  indicative  of  guilty  oonsoionsness 
or  intention,  and  preparations  for  the  commission  of  crime. 

BviDENCE — Reasonable  Doubt. — A  reasonable  doubt  must  be  actual  and 
substantial  as  contradistinguished  from  a  mere  vague  apprehension,  and 
must  arise  out  of  the  evidence  introduced.  And  the  jury  may  be  said 
to  entertain  a  reasonable  doubt  when,  after  the  entire  comparison  and 
consideration  of  all  the  evidence,  they  cannot  eay  that  they  feel  an  abid- 
ing conviction,  to  a  moral  cerbiint}*,  of  the  truth  of  the  charge. 

Evidence— Reasonable  Doubt— Proof  to  a  Moral  Certainty. — The  two 
phrases,  '*  proof  beyond  a  reasonable  doubt,"  and  proof  *'  to  a  moral  cer- 
tainty," are  synonymous  and  equivalent,  and  each  signifies  such  proof 
as  satisfies  the  judgment  and  conscience  of  the  jury,  as  reasonable  men, 
and  applying  their  reason  to  the  evidence  before  them,  that  the  crime 
charge(l  has  been  committed  by  the  defendant,  and  so  satisfies  them  as 
to  leave  no  other  reasouable  conclusion  possible. 

Criminal  Law— Reasonable  Doubt— Instruction  as  to.— On  the  trial  of 
the  accused  for  arson  an  instruction  that  **  the  reasonable  doubt  the  jury 
are  permitted  to  entertain  must  be  as  to  the  guilt  of  the  accused  on  the 
whole  of  the  evidence,  and  not  to  any  particular  iact  in  the  oase^'*  is 
not  erroneous. 
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CuxixalLaw— Proov  ov  Indtothbnt  wok  Absov.— In  or<!er  to  eoBTiet  on 
n  indictment  for  arson,  the  main  fact  to  ba  proven,  in  the  fint  place,  ia 
the  boroing  of  tha  bnilding,  and,  when  that  is  established,  it  is  then  nec- 
•■ary  to  liiow  bow  the  act  was  done,  and  by  whom.     The  act  itself 
teing  thus  proved,  a  foundation  is  laid  for  the  introduction  of  any  legal 
sod  luflScient  evidence  that  the  act  was  committed  by  the  accused,  and 
that  it  was  done  with  criminal  intant^  and  sncb  evidence  may  be  oircum* 
itantial  in  its  character. 
Ckiminal  Law— Evjdkncb— Footprints.— On  the  trial  of  a  person  for  arson 
efidenceof  footprints  near  the  bnmed  building  and  their  correspond- 
ence vith  the  defendant's  feet  ii  admiasible  with  other  proof,  as  tend- 
ing to  make  out  a  case,  though  not  by  itself  oF  any  independent  strength. 
Croiihal  Law— Compstenct  of  Evidrmcb  for  Aooosbd. — It  ia  competent 
for  the  accused  to  show,  by  any  legal  evidence,  that  another  committed 
the  crime  with  which  he  is  charged,  and  that  he  ia  innocent  of  any  par- 
tidpation  in  it,  but  he  cannot  do  this  by  the  admissions  or  confessions 
of  i  third  person  not  under  oath.     There  must  be  proof  of  such  a  train 
of  facts  and  circumstances  as  tend  clearly  to  point  to  such  other,  rather 
than  to  the  accused,  as  the  guilty  party. 
l^UTs  Of  A  Third  Prbson,  other  than  the  prisoner  on  trial,  againat  the 
Tictim  of  the  crime  charged  are  mere  hearsay,  and  are  inadmisaibla  in 
eridence. 
CkmiKAL  Law — Alibi — Proov  in  Support  ov.— In  order  to  establish  an 
aiUfi  in  a  criminal  case  the  burden  of  proof  is  upon  the  accused  to  show 
•facts  and  circumstances  sufficient,  when  considered  with  all  the  other 
•ridence  in  the  case,  to  create  in  the  minds  of  the  jury  a  reasonable 
doubt  of  the  truth  of  the  charge  against  him. 
IvarRDcrioNS. — A  Dependant  Cannot  Complain  of  thb  Rbfusal  of  an 
Imstkuction  if  its  substance  is  embodied  in  instructions  which  are 
given,  and  in  so  holding  the  appellate  court  does  not  necessarily  hold 
such  given  instmctions  to  be  correct. 

Morris  and  Moore,  and  S.  A.  Vankirhj  for  the  plaintiff  in 
error. 

M.  T,  Moloney,  attorney  general^  and  Oeorge  B.  GiUespie, 
9tate^9  attorney  J  for  the  people. 

^^  Magruder.  J.  This  is  an  indictment  against  the  plain- 
tiff in  error  for  arson.  The  indictment  charges  him,  in  the 
usual  form,  with  setting  fire  to  and  burning  the  barn  of  one 
Rob  Roy  Ridenhour.  The  jury  found  him  guilty,  and  fixed 
his  punishment  at  imprisonment  in  the  penitentiary  for  a  term 
of  four  years.  Motions  for  new  trial  and  in  arrest  of  judg* 
meut  were  made  and  overruled.  Judgment  was  rendered 
and  sentence  pronounced  in  accordance  with  the  veFdict. 

On  the  afternoon  of  Saturday,  April  9,  1892,  plaintiff  in 
error  was  arrested  for  the  violation  of  a  town  ordinance  at 
Vienna,  in  Johnson  county,  by  the  town  marshal,  assisted  by 
one  of  the  deputy  sheriffs,  and  also  by  the  said  Ridenhour. 
He  waa  taken  to  the  county  jail  in  an  intoxicated  condition. 
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also,  the  notes  to  8im9  r.  MeLmre^  70  Am.  Dee.  200;  BehrtM  r.  McKenaie^  98 
Am  Deo.  432;  ffovey  r.  CAom,  83  Am.  Doo.  fi23;  AUi§  t.  BiUmsft^  39  Am. 
Doe.  749,  and  the  extended  notes  to  Jackaon  t.  Ki:t{h  ^^  Am.  Dec.  361,  and 
Lancaster  County  Bank  ▼.  Moott,  21  Am.  Rep.  33. 

EgniTT  WiUi  8vr  Abidb  thk  CovTRAcn  of  LoHATfns  on  the  ground 
that  fraud  has  been  practiced  open  them:  Sinu  ▼.  McLure,  8  Kioh.  Eq.  886; 
70  Am.  Dee.  196;  oiing'9  mm^  1  Bland,  370;  17  Am.  Dm.  311. 


Carlton  u  Peoplb. 

(IfiO  iLUIfon^  18L] 

OAimifAL  Law^Suftioibnct  of  Proof.  ~In  criminal  cases  there  mvst  be 
proof  of  the  corpus  dtitdi,  and  of  the  identity  of  the  prisoner.  It  most 
be  shown  that  the  act  itself  was  done,  and  that  it  was  done  by  the  person 
charged. 

CiRCUiiHTAKTiAL  Eyidbmcb — SuFFiciKNCT  OF.— In  both  criminal  and  cirfl 
oases  a  verdict  may  be  founded  on  circumstances  alone,  and  the  l^al 
test  is  the  sufficiency  of  the  evidence  to  satisfy  the  understanding  and 
conscience  of  the  jury.  Absolute  certainty  is  not  essential  to  proof  by 
circumstances,  aud  if  they  produce  moral  certainty  to  the  exclusion  of 
every  reasonable  doubt,  it  is  sufficient. 

Circumstantial  Evidence — Conviction  of  Crimb. — ^To  warrant  a  oonvic- 
tion  of  crime  on  circumstantial  evidence,  the  circumstances  taken  to- 
gether should  be  of  a  conclusive  nature,  leading  on  the  whole  to  a 
satisfactory  conclusion,  and  producing  in  effect  a  reasonable  and  moral 
certainty  that  the  accused  conimitted  the  offense  charged.  The  cir- 
onrostances  must  be  such  as  to  produce  a  moral  certainty  of  guilt,  and 
to  exclude  any  other  reasonable  hypothesis. 

dROUMSTANTIAL  EVIDBNCB. —  AVKKRIKO     CIRCUH8TANCB8    WHICH    MAT   BB 

Judicially  Considbrbd,  as  leading  to  well-grounded  presumptions,  are 
motives  to  crime,  declarations  or  acts  indicative  of  guilty  oonsoiousness 
or  intention,  and  preparations  for  the  commission  of  crime. 

BviDBNCK — Reasonablb  Doubt. — A  reasonable  doubt  must  be  actual  and 
substantial  as  contradistinguished  from  a  mere  vague  apprehension,  and 
must  arise  out  of  the  evidence  introduced.  And  the  jury  may  be  said 
to  entertain  a  reasonable  doubt  when,  after  the  entire  comparison  and 
consideration  of  all  the  evidence,  they  cannot  say  that  they  feel  an  abid- 
ing conviction,  to  a  moral  cert^iint}^  of  the  truth  of  the  charge. 

Etidbnce— Rbasonablb  Doubt— Proof  to  a  Moral  Cbrtaikty. — ^The  two 
phrases,  "  proof  beyond  a  reasonable  doubt,"  and  proof  '*  to  a  moral  cer- 
tainty," are  synonymous  and  equivalent,  and  each  signifies  such  proof 
as  satisfies  the  judgment  and  conscience  of  the  jury,  as  reasonable  men, 
and  applying  their  reason  to  the  evidence  before  them,  that  the  crime 
charged  has  been  committed  by  tne  defendant,  and  so  satisfies  them  is 
to  leave  no  other  reasonable  conclusion  possible. 

Criminal  Law— Reason ablb  Doubt— Inbtructioit  as  to.— On  the  trial  of 
the  accused  for  arson  an  instruction  that  "  the  reasonable  doubt  the  jury 
are  permitted  to  entertain  must  be  as  to  the  guilt  of  the  accused  on  the 
whole  of  the  evidence,  and  not  to  any  particular  fact  m  the 
not  erroueoua. 
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Ceimixal  Law— Proov  ov  IirDToncKNT  vos  ABSosr.— In  order  to  eoBTict  on 
an  indictment  for  anon,  the  main  fact  to  be  proven,  in  the  iirtt  place,  u 
the  burning  of  th«  building,  and,  when  that  is  established,  it  is  then  nec- 
•nary  to  show  how  the  act  was  done,  and  by  whom.  The  act  itself 
being  thus  proved,  a  foundation  is  laid  for  the  introduction  of  aoy  legal 
and  suflScient  evidence  that  the  act  was  committed  by  the  accused,  and 
that  it  was  done  with  criminal  intent^  and  such  evidence  may  be  eircum* 
atantial  in  its  character. 

CsiMiMAL  Law — Evidence — Footfeints.— On  the  trial  of  a  person  for  arson 
evidence  of  footprints  near  the  burned  building  and  their  correspond- 
ence with  the  defendant's  feet  is  admissible  with  other  proof,  as  tend- 
ing to  make  out  a  case,  though  not  by  itself  of  any  independent  strength. 

Cexmihal  Law— Competenct  of  Evidemcb  foe  Aooosed. — It  is  competent 
for  the  accused  to  show,  by  any  legal  evidence,  that  another  committed 
the  crime  with  which  he  is  charged,  and  that  he  is  innocent  of  any  par- 
ticipation in  it,  but  h»  cannot  do  this  by  the  admissions  or  confessions 
of  a  third  person  not  under  oath.  There  must  be  proof  of  such  a  train 
of  facts  and  circumstances  as  tend  clearly  to  point  to  such  other,  rather 
than  to  the  accused,  as  the  guilty  party. 

Thesats  of  ▲  Thied  Peeson,  other  than  the  prisoner  on  trial,  against  the 
victim  of  the  crime  charged  are  mere  hearsay,  and  are  inadmissible  in 
evidence. 

Ceiminai.  Law — Alibi— Peoof  in  Sufpoet  of.— In  order  to  establish  an 

alibi  in  a  criminal  case  the  burden  of  proof  is  upon  the  accused  to  show 

■facts  and  circumstances  sufficient,  when  considered  with  all  the  other 

evidence  in  the  case,  to  create  in  the  minds  of  the  jury  a  reasonable 

doubt  of  the  truth  of  the  charge  against  him. 

IvBTRCcnoivs. — A  Dbfbmdant  Cannot  Complain  of  the  Refusal  of  an 
iNaTKUCTiON  if  its  substance  is  embodied  in  instructions  which  are 
given,  and  in  so  holding  the  appellate  court  does  not  necessarily  hold 
inch  given  instructions  to  be  correct. 

Morris  and  Moore^  and  S.  A.  Vankirky  for  the  plaintiff  in 
•rror. 

M.  T,  Moloney,  attorney  general^  and  Oeorge  B.  Gtlleapie, 
itate*$  attorney y  for  the  people. 

^^^  Magruder,  J.  This  is  an  indictment  against  the  plain- 
tiff in  error  for  arson.  The  indictment  charges  him,  in  the 
usual  form,  with  setting  fire  to  and  burning  the  bam  of  one 
Rob  Roy  Ridenhour.  The  jury  found  him  guilty,  and  fixed 
his  punishment  at  imprisonment  in  the  penitentiary  for  a  term 
of  four  years.  Motions  for  new  trial  and  in  arrest  of  judg- 
ment were  made  and  overruled.  Judgment  was  rendered 
and  sentence  pronounced  in  accordance  with  the  verdict. 

On  the  afternoon  of  Saturday,  April  9,  1892,  plaintiff  in 
error  was  arrested  for  the  violation  of  a  town  ordinance  at 
Vienna,  in  Johnson  county,  by  the  town  marshal,  assisted  by 
one  of  the  deputy  sheriffs,  and  also  by  the  said  Ridenhour. 
He  was  taken  to  the  county  jail  in  an  intoxicated  condition^ 
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having  a  knife  In  his  hand  and  a  revolver  in  his  pocket  He 
and  Ridenhour  each  lived  in  the  country  ahoat  foar  and  a 
half  miles  from  Vienna,  and  had  ridden  into  town  together 
on  the  morning  of  that  day.  His  arrest  was  made  with  dif- 
ficulty and  after  a  scuffle.  By  direction  of  Ridenhour  his 
knife  and  revolver  were  taken  awav  from  him.  While  he 
was  lying  upon  his  back  in  the  hallway  of  the  jail,  his  arms 
and  feet  being  held  by  those  who  arrested  him,  he  said:  "Oh, 
yes  I  Bob  Ridenhour,  you  live  in  the  country,  and  you  will 
think  of  this,  god  damn  you,  when  your  bam  is  on  fire."  He 
repeated  the  remark  several  times,  varying  the  expression, 
saying,  according  to  one  witness:  "You  will  think  of  this 
when  you  see  your  barn  in  flames";  according  to  another: 
"You  will  think  of  this  when  your  barn  is  burned;  your  barn 
is  on  a  high  hill;  it  will  look  well  when  it  is  burning."  He 
was  released  from  jail  between  10  and  11  o'clock  on  the  night 
of  that  same  day,  and  left  town  about  11  o'clock  in  company 
with  Thomas  Verhines  and  Edward  Hogg,  each  of  the  three 
riding  on  horseback.  The  plaintiff  in  error  stopped  on  the 
way  at  the  house  of  Mrs.  Bridges,  and  obtained  some  matches. 
They  rode  together  *®^  about  a  mile  when  they  separated, 
Verhines  going  east,  and  Carlton  and  Hogg  going  south. 
Plaintiff  in  error  and  Hogg  continued  to  ride  together  about 
a  mile  further,  when  they  separated,  the  former  going  south- 
east and  the  latter  going  southwest;  the  home  of  Carlton  was 
about  two  miles,  and  that  of  Hogg  about  two  and  a  half  miles, 
from  the  point  where  they  separated.  In  going  to  his  home 
from  this  point  plaintiff  in  error  would  pass  in  sight  of  Riden- 
hour's  house.  Ridenhour's  barns  were  burned  that  night 
He  says  that  he  went  to  bed  between  10  and  11  o'clock,  and 
that  it  was  after  midnight  when  he  first  saw  the  fire.  On  the 
next  day,  Sunday,  April  10th,  an  examination  was  made  of 
the  premises.  Tracks  were  found  south  of  the  barn  in  a  path 
leading  to  the  highway,  which  ran  in  the  general  direction  of 
the  house  of  plaintiff  in  error.  Mud  was  found  upon  the 
fence  at  the  corner  of  the  field,  indicating  that  some  one  had 
climbed  over  the  fence.  The  oats  in  the  field  had  not  come 
up.  An. examination  of  the  tracks  showed  that  one  foot  had 
made  a  deeper  impression  than  the  other.  Carlton  was  ar- 
rested  on  that  Sunday  afternoon.  A  measurement  of  the 
tracks  showed  that  they  corresponded  in  length  with  tracks 
made  by  Carlton  in  the  road  on  that  day,  and  with  the  shoes 
worn  by  him  on  that  afternoon.     It  was  proven  that  he  was 
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lame,  and  walked  with  **  a  kind  of  bop."  One  of  the  wit* 
nesses  Bays:  ^The  foot  he  limped  on  corresponded  to  the 
irregular  tracks  in  the  field."  Two  barns  were  burned  con- 
taining corn,  hay,  mules,  and  horses.  The  horses  escaped, 
but  one  of  the  mules  was  burned  to  death,  and  the  corn  and 
hay  were  destroyed.  Hogg  says  that  he  saw  no  fire  when  he 
passed  with  Carlton. 

The  only  evidence  introduced  on  the  defense  seems  to  have 
had  for  its  object  the  proof  of  an  alibu  The  testimony  tends 
to  show  that  the  bams  were  on  fire  after  midnight  and  some- 
where  about  1  o'clock,  though  one  of  the  witnesses  says  he 
saw  the  fire  at  4  o'clock  in  the  morning,  and  when  he  saw  it 
went  to  it  from  his  house,  a  half  mile  distant,  and  found  the 
**•  barns  "pretty  well  all  burned  down."  The  evidence 
does  not  certainly  fix  the  hour  when  the  plaintiff  in  error 
reached  his  home  on  the  night  of  the  fire.  His  mother  swore 
that  "it  was  about  12  o'clock  or  near  that."  One  of  his 
sisters  swore  that  she  heard  the  clock  strike  12,  and  another 
that  she  heard  it  strike  1,  after  his  arrival. 

Counsel  for  plaintiff  in  error  make  the  general  objections, 
that  there  is  an  absence  of  evidence  relative  to  the  corpus  de- 
lictiy  and  that  the  evidence  is  purely  circumstantial.  '*The 
proof  of  the  charge  in  criminal  causes  involves  the  proof  of 
two  distinct  propositions:  1.  That  the  act  itself  was  done; 
and  2.  That  it  was  done  by  the  person  charged,  and  by 
none  other;  in  other  words,  proof  of  the  corpus  delicti  and 
of  the  identity  of  the  prisoner":  8  Qreenleaf  on  Evidence,  sec. 
30.  Here,  the  act  done,  which  was  to  be  proven,  was  the 
burning  of  the  barn.  It  was  also  required  to  be  proven  that 
the  barn  was  burned  by  the  plaintiff  in  error,  and  that  such 
burning  was  done  with  felonious  intent,  or,  in  the  language  of 
the  statute,  "willfully  and  maliciously":  1  Starr  and  Curtis' 
Ann.  Stats.,  759;  3  Greenleaf  on  Evidence,  sees.  65,  56.  It 
has  been  said  that,  in  arson,  the  corpus  delicti  consists  not 
only  of  the  fact  that  a  building  has  been  burned,  but  also  of 
the  fact  that  it  has  been  willfully  fired  by  some  responsible 
person:  Winslow  v.  State^  76  Ala.  42.  The  main  fact,  how- 
ever, which  is  to  be  proven  in  the  first  place  is  the  burning 
of  the  building.  When  that  fact  is  established,  then  it  is 
necessary  to  show  how  the  act  was  done,  and  by  whom.  We 
think  that,  in  the  present  case,  the  fact  that  the  barns  were 
hurned  was  clearly  and  satisfactorily  proven;  and  the  circum- 
stances were  such  as  to  exclude  accident  or  natural  causes 
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as  the  origin  of  the  fire.  When  the  general  fact  is  thus  proved 
a  foundation  is  laid  for  the  introduction  of  any  legal  and 
euiBcient  evidence  that  the  act  was  committed  by  the  ac- 
cused, and  that  it  was  done  with  criminal  intent:  Sami. 
StaU,  83  Miss.  847;  PhUlip$  r.  StaU,  29  Ga.  105.  Such  evi- 
dence need  not  be  direct  and  positive,  but  may  *®^  be  cir- 
cumstantial .  in  its  character:  Winslow  ▼.  State^  76  Ala.  42. 
In  both  criminal  and  civil  cases  ''a  verdict  may  well  be 
founded  on  circumstances  alone;  and  these  often  lead  to  a 
conclusion  far  more  satisfactory  than  direct  evidence  can 
produce";  1  Greenleaf  on  Evidence,  sec.  13a. 

After  a  careful  examination  of  the  evidence  in  this  case 
we  are  not  prepared  to  say  that  the  jury  were  not  warranted 
in  finding  the  verdict  returned  by  them.  Among  the  circum- 
stances which  may  be  judicially  considered  as  leading  to 
important  and  well-grounded  presumptions,  are  '^motives  to 
crime,  declarations  or  acts  indicative  of  guilty  consciousness 
or  intention,  preparations  for  the  commission  of  crime": 
Wills  on  Circumstantial  Evidence,  39.  It  appears  from  the 
facts  above  recited  that  there  was  evidence  here  which  tended 
to  show  the  existence  of  just  such  circumstances  as  are  thus  in- 
dicated— revenge  for  arrest  and  imprisonment,  threats  that  the 
barns  would  be  burned,  halting  on  the  way  to  obtain  matches. 
The  evidence  of  the  footprints  and  their  correspondence  with 
the  defendant's  feet  was  competent,  and  though  *'not  by  itself 
of  any  independent  strength,  is  admissible  with  other  proof 
as  tending  to  make  out  a  case":  Wharton's  Criminal  Evi- 
dence, 8th  ed.,  sec.  796.  In  Winslow  v.  State^  76  Ala.  42, 
where  the  indictment  was  for  arson,  and  **  there  was  evidence 
tending  to  show  a  fresh  track  in  the  lane  leading  from  the 
road  to  the  house;  [ami]  that  this  track  and  the  track  of  the 
defendant  corresponded,"  it  was  said:  '^The  previous  threats 
of  the  defendant,  and  his  declarations  in  the  nature  of  threats, 
were,  on  the  same  principle,  properly  admitted.  While  they 
are  not  of  themselves  convincing  of  guilt,  from  them,  in  con- 
nection with  the  other  circumstances,  if  believed  by  the  jury, 
guilt  may  be  a  logical  sequence":  Wharton's  Criminal  Evi- 
dence, 8th  ed.,  sec.  756. 

As  to  the  defense  of  an  alibi  the  burden  of  making  it  out  was 
upon  the  plaintiff  in  error:  Aekeraon  v.  People^  124  III.  663. 
And,  in  order  to  maintain  it,  he  was  bound  to  establish  **^  in 
its  support  such  facts  and  circumstances  as  were  sufficient, 
when  considered  in  connection  with  all  the  other  evidence  in 


May,  1894.]  Carlton  v.  Psoplb.  851 

the  case,  to  create  in  the  minds  of  the  jury  A  reasonable 
doubt  of  the  troth  of  the  charge  against  him:  Oarrity  ▼•  Pe(h 
pie,  107  HI.  162;  MuUin»  ▼.  People,  110  111.  42.  It  cannot  be 
said  that  the  defense  was  made  out  so  clearly  and  satisfao- 
torily  as  to  be  availing  against  the  case  made  by  the  state. 

It  is  assigned  as  error  that  the  court  refused  to  permit  the 
defendant  to  prove  by  two  witnesses,  that  they  had  heard 
Thomas  Verhines  make  threats  that  he  would  burn  up 
every  thing  Ridenhour  had.  We  do  not  regard  this  ruling  as 
erroneous.  Threats  of  a  tliird  person,  other  than  the  prisoner 
on  trial,  against  the  victim  of  the  crime  charged,  are  mere 
hearsay,  and  are  inadmissible.  Evidence  of  this  character 
tends  to  draw  away  the  minds  of  the  jury  from  the  point  in 
issue,  which  is  the  guilt  or  innocence  of  the  prisoner,  and  to 
excite  their  prejudices  and  mislead  them:  1  Greenleaf  on  Evi- 
dence, sees.  61,  52;  Walker  v.  StaU,  6  Tex.  A  pp.  576;  State  v. 
Duncan,  6  Ired.  236.  Such  threats  of  a  third  person  are  inter 
alioeaeta;  they  are  too  remote  from  the  inquiry  before  the 
jury  to  be  received,  and  have  no  legal  tendency  to  establish 
the  innocence  of  the  prisoner:  Alston  v.  State,  63  Ala.  178; 
State  Y.  DaviSj  77  N.  C.  483.  It  is  competent  for  the  defend* 
ant  to  show  by  any  legal  evidence  that  another  committed 
the  crime  with  which  he  is  charged,  and  that  he  is  innocent 
of  any  participation  in  it,  but  this  cannot  be  shown  by  the 
admissions  or  confessions  of  a  third  person  not  under  oath, 
which  are  only  hearsay.  The  proof  must  connect  such  third 
person  with  the  fact;  that  is,  with  the  perpetration  of  some 
deed  entering  into  the  crime  itself.  There  must  be  proof  of 
such  a  train  of  facts  and  circumstances  as  tend  clearly  to 
point  to  him,  rather  than  to  the  prisoner,  as  the  guilty 
party.  '^Extrajudicial  statements  of  third  persons  cannot 
be  proved  by  hearsay,  unless  such  statements  were  part  of  the 
res  gestse^^:  *••  Wharton's  Criminal  Evidence,  8th  ed.,  sec. 
225;  Smith  ▼.  State,  9  Ala.  990;  State  v.  Davis,  77  N.  C.  483; 
Greenfield  v.  People,  85  N.  Y.  75;  39  Am.  Rep.  636;  Thomas 
V.  People,  67  N.  Y.  218;  Owensby  v.  State,  82  Ala.  63;  State  v. 
Haynes,  71  N.  C.  79;  Rliea  v.  State,  10  Yerg.  258;  Common- 
wealth  V.  Chabbock,  1  Mass.  144;  State  v.  Johnson,  30  La.  Ann. 
921;  People  v.  Murphy,  45  Cal.  137;  StaU  ▼.  Smith,  35  Kan. 
618;  StaU  v.  May,  4  Dev.  328;  Wright  ▼.  State,  9  Yerg.  342. 

It  is  assigned  as  error  that  the  court  instructed  the  jury 
that  *^the  reasonable  doubt  the  jury  are  permitted  to  entertain 
must  be  as  to  the  guilt  of  the  accused  on  the  whole  of  the 
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evidence,  and  not  as  to  any  particular  fact  in  the  case.''  We 
do  not  regard  the  doctrine  of  the  instruction  as  erroneous.  It 
is  in  accordance  with  the  rule  which  we  have  laid  down  in  a 
number  of  cases:  MtUlin$  ▼.  People^  110  III.  42;  DavU  ▼.  People^ 
114  111.  86;  Leigh  ▼.  People,  113  111.  372;  Bresder  ▼.  People, 
117  111.  422;  Hoge  v.  PeopU,  117  111.  36. 

There  was  no  error  in  refusing  the  defendant's  third  re- 
fused instruction,  because  instructions  given  for  the  state  and 
for  the  accused  required  the  jury  to  believe  from  theeYidence, 
beyond  a  reasonable  doubt,  that  the  defendant  willfully  and 
maliciously  burned  the  barn  of  Ridenhoun 

Complaint  is  made  that  the  court  refused  to  instract  the 
jury  as  follows:  "If  the  jury  entertain  any  reasonable  doubt 
as  to  whether  or  not  the  defendant  was  at  bis  own  home,  or 
at  the  scene  of  the  alleged  offense  at  the  time  such  offense  was 
committed,  then  it  is  your  duty  under  the  law  to  acquit  him.'' 
Such  an  instruction  was  held  to  be  incorrect  in  MuUinM  ▼. 
People^  110  111.  42.  The  reasonable  doubt  of  guilt,  which  will 
acquit  the  prisoner,  when  his  defense  is  an  alibi,  is  the  doubt 
which  arises  from  a  consideration  by  the  jury  of  all  the  evi- 
dence, **as  well  that  touching  the  question  of  the  alibi,  as  the 
criminating  evidence  introduced  by  the  prosecution":  AltUlint 
v.  People,  110  111.  42. 

^^^  In  the  case  at  bar  fourteen  instructions  were  given  for 
the  state  and  eighteen  for  the  defendant.  The  jury  was 
instructed  in  regard  to  the  subject  of  reasonable  doubt  in 
accordance  with  the  principles  laid  down  by  this  court  in 
Miller  v.  People,  39  111.  457;  May  v.  People,  60  111.  119;  Con- 
naghan  v.  People,  88  111.  460;  Spiet  v.  People,  122  111.  1;  8  Am. 
St.  Rep.  320.  We  see  no  reason  for  departing  from  the  views 
expressed  in  these  cases. 

Counsel  for  plaintiff  in  error  claim  that  the  trial  court 
erred  in  refusing  to  give  their  refused  instruction,  Ka  17 
which  is  as  follows: 

"The  jury  are  instructed,  as  a  matter  of  law,  that  when  a 
conviction  for  a  criminal  offense  is  sought  on  circumstantial 
evidence  alone  the  people  must  not  only  show,  by  a  prepon- 
derance of  evidence,  that  the  alleged  facts  and  circumstances 
are  true,  but  they  must  be  such  facts  and  circumstances  as  are 
absolutely  inconsistent,  upon  any  reasonable  hypothesis,  with 
the  innocence  of  the  accused,  and  incapable  of  explanation 
upon  any  other  theory  than  that  of  the  guilt  of  the  accused; 
and  in  this  case,  if  all  the  facts  and  circumstances  relied  on 
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bj  the  people  to  secure  a  coDviotion  can  be  reasonably  ao» 
connted  for  upon  any  theory  consistent  with  the  innocence  of 
the  defendant  they  should  acquit  him.' 

In  instruction  No.  13,  given  for  the  people,  the  court  told 
the  jury  that  circumstantial  evidence  should  be  '*  of  such  a 
character  as  to  exclude  every  reasonable  hypothesis  other  than 
that  the  defendant  is  guilty."  In  instruction  No.  1,  given  for 
the  defendant,  the  court  instructed  the  jury  that  *'  the  defend- 
ant is  presumed  to  be  innocent  until  the  contrary  appears  by 
the  evidence,  and  such  evidence  must  be  so  strong  and  con- 
vincing as  to  remove  every  reasonable  doubt  of  his  guilt  to  the 
exclusion  of  every  reasonable  hypothesis  of  his  innocence." 
Irrespective  of  the  question  whether  refused  instruction  No.  17 
was  right  or  wrong,  the  defendant  could  not  have  been  injured 
by  its  refusal  in  view  of  the  giving  of  plaintiff's  instruction 
No.  13  and  defendant's  instruction  No.  1,  as  above  quoted, 
^*^  whether  the  two-last  named  instructions  were  correct  or 
not  A  defendant  cannot  complain  of  the  refusal  of  an  in- 
struction, if  its  substance  is  embodied  in  instructions  which 
are  given;  and  in  so  holding  this  court  does  not  necessarily 
hold  such  given  instructions  to  be  correct 

In  addition,  however,  to  this  consideration  said  instruction 
No.  17  was  properly  refused,  because  it  is  so  broad  and  swee|H 
ingin  its  terms  that  if  it  were  given  in  every  criminal  case 
dependent  upon  circumstantial  evidence  it  would  have  a  tend- 
ency to  prevent,  in  many  instances,  the  conviation  of  guilty 
parties:  Gannon  ▼.  People,  127  111.  607;  11  Am.  St  Rep.  147; 
Wharton's  Criminal  Evidence,  8th  ed.,  sec.  10.  *'  What  cir. 
cumstances  amount  to  proof  can  never  be  matter  of  general 
de6nition.  The  legal  test  is  the  sufficiency  of  the  evidence 
to  satisfy  the  understanding  and  conscience  of  the  jury.  On 
the  one  hand,  absolute,  metaphysical,  and  demonstrative  cer- 
tainty is  not  essential  to  proof  by  circumstances.  It  is  suf- 
ficient if  they  produce  moral  certainty  to  the  exclusion  of 
every  reasonable  doubt"  1  Starkie  on  Evidence,  sec.  79; 
Olmer  ▼.  People^  76  111.  149.  Tiie  circumstances  must  be 
such  as  to  produce  a  moral  certainty  of  guilt,  and  to  exclude 
any  other  reasonable  hypothesis:  Commonwealth  v.  Goodwin^ 
14  Gray,  65;  1  Oreenleaf  on  Evidence,  sec.  13  a.  The  jury 
should  be  satisfied  of  the  defendant's  guilt  beyond  a  reason" 
able  doubt,  and  if  there  be  no  probable  hypothesis  of  guilt 
consistent,  beyond  reasonable  doubt,  with  the  facts  of  the 
case  the  defendant   must  be   acquilted:    Commonwealth  y. 

AH.  Sn  Kir..  Voi^  XUL-23 
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Coitley^  118  Mass.  1;  Wharton's  Criminal  Evidence,  8th  ed., 
neo.  21.    In  order  to  warrant  a  conyiction  of  crime  on  circum- 
atantial  evidence   the  circumstances  taken  together  should 
be  of  a  conclusive  nature  and  tendency,  leading  on  the  whole 
to  a  satisfactory  conclusion,  and  producing  in  effect  a  reason- 
able and  moral  certainty  that  the  accused,  and  no  one  else, 
committed  the  offense  charged:  Commonwealth  v.  Goodwin^  14 
Gray,  66.     It  is  difficult  to  define  accurately  what  is  a  rea- 
sonable doubt,  but  all  the  authorities  agree  that  such  a  drmbt 
must  be  actual  ^^  and  substantial,  as  contradistinguished 
from  a  mere  vague  apprehension,  and  must  arise  out  of  the 
evidence  Introduced:  8  Greenleaf  on  Evidence,  15th  ed.,  sec. 
29,  note  a;  EarU  t.  People^  73  111.  829.    The  jury  may  be  said 
to  entertain  a  reasonable  doubt  when,  after  the  entire  com- 
parison  and  consideration  of  all  the  evidence,  they  cannot 
say  that  they  feel  an  abiding  conviction,  to  a  moral  certainty, 
of  the  truth  of  the  charge:  Commonwealth  v.  Webster^  6  Cush. 
820;  62  Am.  Deo.  711.    Proof  *'  beyond  a  reasonable  doubt"  is 
such  proof  as  precludes  every  reasonable  hypothesis  except 
that  which  it  tends  to  support     It  is  proof  *'  to  a  moral  cer* 
tainty,"  as  distinguished  from  an  absolute  certainty.    The 
two  phrases  *^  proof  beyond  a  reasonable  doubt,"  and  proof 
**to  a  moral  certainty,"  are  synonymous  and  equivalent. 
^Bach  signifies  such  proof  as  satisfies  the  judgment  and  con* 
science  of  the  jury,  as  reasonable  men,  and  applying  their 
reason  to  the  evidence  before  them,  that  the  crime  charged 
has  been  committed  by  the  defendant,  and  so  satisfies  them 
as  to  leave  no  other  reasonable  conclusion  possible*':  Common^ 
wealth  V.  CoMey^  118  Mass.  1. 
The  judgment  of  the  circuit  court  is  affirmed. 


CiRCUMflTAiinAL  BviDKKOS — SumoisiiCT  ov.— It  18  not  necenAiy  to  provo 
by  direct  evidence  that  a  party  advised  an  aot  or  aided  in  ita  oommiasion, 
bntsuch  facts  may,  like  any  others,  be  established  by  circnmstantial  evidence: 
WUU  V.  Luca$^  1 10  Mo.  219;  33  Am.  St.  Rep.  436.  Circnmstantial  evidence  in 
sriminal  oases  is  competent,  and  is  sometimes  the  only  mode  of  proof:  C<im' 
numweaUh  v.  Webster,  6  Cnsh,  295;  62  Am.  Deo.  711.  A  V^Y  °^y  ^  <^^' 
victed  on  circumstantial  evidence,  and  it  is  often  necessary  to  resort  to  that 
ipecies  of  evidence:  State  v.  MUUng,  35  S.  C.  16.  See,  also^  the  extended 
note  to  Rippey  v.  Miller,  62  Am.  Dec.  179. 

Circumstantial  Bvidbncs— Proof.— Each  necessary  link  in  the  chain  of 
evidence  must  be  proved  beyond  reasonable  doubt  to  sustain  a  verdict  of 
guilty  in  a  criminal  case  resting  upon  circumstantial  evidence;  People  v. 
Aiken,  66  Mich.  460;  11  Am.  St.  Rep.  512;  Sumner  v.  StaU,  6  Blackf.  579; 
86  Am.  Deo.  561;  Home  v.  State,  1  Kan.  42;  81  Am.  Dec.  499,  and  note; 
Commonyfealih  v.  Webster,  5  Cush.  295;  52  Am.  Deo.  711,  and  note.    8e^ 


May,  1894.]   Traders'  Ins.  Co.  v.  Pacaud.         865 

aIm,  the  extended  notae  to  StaU  r.  WiBiams,  78  Am.  Dee.  SSS,  tad  Rippep 
▼.  MUler,  62  Am.  I>ee.  182. 

Criminal  Law— SoFnoiSHor  or  Paoor.—ETery  material  eiroameUDee 
■iwt  be  proved  beyond  a  rational  donbt  to  jastif  j  a  oonviction  in  a  eriininal 
•ai^  and  every  circa metance  not  no  proved  ehoald  be  discarded  in  making 
«p  the  verdict:  Sumner  v.  State,  6  Blackf.  679;  36  Am.  Dec.  661,  and  noU. 

RsASOHABLS  DoUBT  ifl  donbt  for  which  a  good  reiison  anting  from  the  evi- 
ean  be  given:  Hodge  v.  Staie^  97  Ala.  87;  38  Am.  St.  Rep.  146,  and 
Bote^  with  the  cases  collected. 

Rbabohablb  Dodbt  and  Moral  Cbrtaintt. — DxFiNinoNt  of:  See  the 
•ztended  noU  to  Hippey  v.  MUler,  62  Am.  Deo.  183. 

Etidsncx—Footprintb.— The  character  of  footprints  found  where  the 
erime  is  discovered  leading  to  or  from  the  place  of  the  crime,  and  their  oor« 
respondenoe  with  the  feet  of  the  aocnsed,  or  with  shoes  worn  by  or  fonnd  in 
his  possession,  are  admissible  in  evidenoe  to  identify  him  as  the  guilty  party: 
'Bodge  t.  State,  97  Ala.  87;  88  Am.  Sk  Bep.  146,  and  not^  with  the  easse 
coUeeted. 

Auu— Proof  or.—The  evidenoe  relied  on  to  establish  proof  of  an  aUbi 
maet  be  sufficiently  clear  and  convincing  to  satisfy  the  jury  that  the  pre* 
pooderance  of  eviilenoe  is  in  favor  of  the  ftlibi,  but  it  need  not  be  sufficient 
to  remove  all  reasonable  donbt  thereolt  8t  Ue  v.  Jackeon^  86  8.  0.  487;  81 
Am.  St.  Rip.  890^  and  note.  See,  also,  the  note  to  Sharp  v.  State,  14  Am. 
au  Bep.  41-44. 

Arson.— Proof  of:  See  the  notes  to  Sprague  ?•  I>odgef  96  Am,  Dee.  620^ 
ifory  V.  State,  81  Am.  Dee.  7a 


Tbadbbs'  Insubanob  Company  v.  Paoaud. 

ClfiO  iLUNOn,  215.] 

iKflVRARcni— RiOBT  OF  AcTTioN  ON  PoLicT. — Where  a  party  oontraoti  for 
the  insurance  of  property,  and  pays  the  premium,  and  the  loss  is  made 
payable  to  him,  the  agreement  to  pay  the  loss  is  a  contract  with  the 
person  who  pays  the  consideration,  and  he  has  a  right  of  action  in  his 
own  name  for  the  loss,  although  the  insurance  is  in  the  name  of  another* 

IVSVRANOS— Insurabls  Intkrsst. — M.  and  B.  were  enf^sged  in  the  grain 
business,  and  the  elevator  where  the  bnsiness  was  transacted,  and  the 
ground  upon  which  it  was  located,  were  owned  by  M.  B.  advanced  no 
money  to  carry  on  the  business,  but,  under  an  arrangement  with  M.,  was 
to  have  charge  of  the  business  at  the  elevator,  and  receive  one-half  of 
the  profits  as  a  salary.  In  such  case  B's  liability  with  M.  to  the  own- 
•rs  of  grain  stared  in  the  elevator  to  hold  and  ship  the  grain  to  them 
or  their  order,  as  provided  in  the  warehouse  receipts,  and  his  right  to 
■hare  in  the  profits  in  payment  of  his  salary,  constitute  an  insursble 
.  interest  in  the  property,  upon  which  he  could  take  out  a  policy  for  his 
own  benefit. 

InscRANCB— OiacLOSDRB  OF  Intbrbst. — A  policy  of  insurance  was  issued 
to  M.,  of  the  firm  of  M.  and  R,  loss  payable  to  P.  and  Co.,  as  their  in- 
terest mif(ht appear,  and  conditioned  that  "if  the  interest  of  the  assured 
in  the  personal  property  be  other  than  its  unencumbered  and  sole  owner- 
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■bip^  wiihoot  meb  fael  bdng  indoiwd  upon  the  poliey,  tiia  sAine  shall 
1m  Toid."    The  property  wu  stored  with  the  firm  of  M.  and  B.,  war»- 
lioafleiiieii«  B.  having  no  title  to  the  property,  bat  only  an  interest  in 
the  profits  of  the  bnaineM  of  bnying  and  storing  grain,  and  being  liabia 
with  M.  to  hold  and  ship  tbo  grain,  as  provided  in  the  warehooaa 
reoeipts  issued  by  the  firm.    It  was  held  in  such  case  that  although  B. 
had  an  insurable  interest  in  the  grain  stored,  his  interest  wss  not  one 
which  the  assured  were  required  to  disclose  in  taking  oat  the  policy  to 
protect  their  own  interests 
ImvRANOB — FaovniON  ior  Apportionmbnt  of  Loss. — A  provision  in  s 
policy  of  insnranoe  that  in  case  of  any  other  insarance  npon  tbo  prop- 
erty insured,  made  prior  or  subsequent  to  the  policy,  the  assured  shall 
be  entitled  to  recover  no  greater  proportion  of  the  loss  than  the  Bam 
insured  bean  to  the  whole  amoant  so  insured  therein,  applies  only  to 
eases  where  the  insurance  covers  the  same  interests,  and  can  have  no 
-    application  to  insurance  obtained  upon  another  distinct  insurable  in- 
terest in  the  property. 

Action  on  a  policy  of  insurance  brought  by  Pacaud  &  Co. 
against  the  Traders'  Insurance  Company.  The  policy  was 
issued  by  the  defendant,  on  the  application  of  the  plaintitfe, 
to  J.  H.  Million,  of  the  firm  of  Million  and  Bott,  who  were 
engaged  in  the  business  of  buying  and  shipping  grain  at 
Kahoka,  and  it  contained  a  recital,  "  loss,  if  any,  payable  to 
A.  L.  Pacaud  &  Co.,  as  interest  may  appear."  The  policy 
was  taken  out  to  cover  the  interest  of  the  plaintiffs  in  the 
grain  in  the  elevator  of  Million  and  Bott  at  the  time  of  its  de- 
struction by  fire,  and  among  the  conditions  therein  were  the 
following:  1.  That  *Mf  the  interest  of  the  assured  in  the 
personal  property  be  other  than  its  unencumbered  and  sole 
ownership,  without  such  fact  being  indorsed  upon  the  policy, 
the  same  shall  be  void";  2.  '*In  case  of  any  other  insurance 
upon  the  property  hereby  insured,  whether  valid  or  not,  or 
made  prior  or  subsequent  to  the  date  of  this  policy,  assured 
shall  be  entitled  to  recover  of  this  company  no  greater  pro- 
portion of  the  loss  sustained  than  the  sum  hereby  insared 
bears  to  the  whole  amount  so  insured  thereon." 

Schuyler  and  Kramer^  for  the  appellant. 

Robert  Raey  for  the  appellees. 

•*•  Cratq,  J.  The  principal  grounds  relied  upon  to  re- 
verse the  judgment  of  the  appellate  court,  affirming  the  judg- 
ment of  the  circuit  court,  are  the  following:  1.  That  the 
interest  of  J.  H.  Million  in  the  property  destroyed  by  fire,  and 
covered  by  the  defendant's  policy,  was  other  than  its  unen- 
cumbered and  sole  ownership,  and  that  he  had  no  insurable 
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intereflt  therein  in  bis  own  name;  and  2.  That  the  court 
erred  in  not  instructing  the  jury  that  all  the  insurance  on  the 
property  at  the  date  of  the  fire  should  contribute  to  the  loes, 
and  the  plaintiff  could  only  recover  from  the  defendant  its 
proportionate  share  of  such  loss. 

Under  the  first  point  relied  upon  it  is  said  that  the  prop- 
erty covered  by  the  insurance  was  owned  by  the  firm  of  Mill- 
ion and  Bott,  and  hence  the  title  was  not  in  J.  H.  Million,  and 
his  interest  was  not  of  an  unencumbered  and  sole  ownership, 
within  the  meaning  of  the  policy.  While  the  grain  business  at 
Slahoka  was  transacted  in  the  name  of  Million  and  Bott,  upon 
***  looking  into  the  evidence  in  the  record  it  will  be  found  that 
Bott  had  no  real  title  to  the  grain  covered  by  the  policy.  The 
elevator  where  the  business  was  transacted,  and  the  ground 
upon  which  it  was  located,  were  owned  by  J.  H.  Million.  Bott 
advanced  no  money  to  carry  on  the  business,  but,  under  an 
agreement  with  Million,  he  took  charge  of  the  business  at  the 
elevator,  and  was  to  receive  as  a  salary  one-half  of  the  profits 
realised  out  of  the  business.  '  Under  this  arrangement  Bott 
cannot  be  regarded  as  a  real  owner  of  the  title  to  one-half  of 
the  grain  in  the  elevator  at  the  time  the  policy  issued.  His 
liability  with  Million  to  Pacaud  &  Co.  to  hold  and  ship  the 
grain  to  them  or  their  order,  as  provided  in  the  warehouse  re- 
ceipt0,  and  his  right  to  share  in  the  profits  in  payment  of  his 
salary,  may  be  regarded  as  an  insurable  interest  in  the  prop- 
erty, upon  which  he  could  take  out  a  policy  for  his  own  benefit. 
But  his  interest  in  the  property  itself  was  not  one  which  the 
plaintiffs  were  required  to  disclose  when  they  took  out  a  policy 
to  protect  their  own  interest.  Moreover,  the  provision  that 
the  interest  of  the  insured  should  not  be  other  than  an  unen- 
cumbered and  sole  ownership  in  the  property  insured,  in  our 
opinion  had  no  application  to  Million,  but  it  had  reference  to 
the  plaintiffs — ^the  parties  who  were  insured  by  the  policy. 
The  plaintiffs  held  an  insurable  interest  in  the  property. 
They  applied  to  the  insurance  company  for  insurance.  They, 
and  they  alone,  made  the  contract  and  paid  the  premium, 
and  the  policy  was  delivered  to  them  containing  the  follow- 
ing provisions:  •*The  Traders'  Insurance  Company  of  Chi- 
eago,  in  consideration  of  eighty-seven  dollars  and  fifty  cents 
do  insure  J.  H.  Million  against  loss  or  damage  by  fire  to  the 
amount  of  three  thousand  five  hundred  dollars  on  grain, 
the  assured'a  property,  or  held  by  the  assured  in  trust  or  on 
commission,  or  sold,  but  not  delivered,  while  in  the  Kahoka 
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elevator  at  Kahoka,  Missouri,  loss,  if  any,  payable  to  A.  Ij. 
Pacaud  &  Co.,  as  interest  may  appear." 

While  the  decisions  in  the  different  states  may  not  be  en- 
tirely harmonious  in  regard  to  the  person  who  holds  the  legal 
'*'  interest,  and  in  whose  name  an  action  may  be  maintained, 
yet,  as  we  understand  the  subject,  the  decided  weight  of 
authority  is, -where  the  party  contracts  for  the  insurance, 
pays  the  premium,  and  the  company  makes  the  loss  payable 
to  such  party,  the  agreement  to  pay  is  a  contract  with  the 
person  who  pays  the  consideration,  and  he  has  a  right  of 
action  in  his  own  name,  although  the  insurance  is  in  the 
name  of  another.     Hathaway  v.  Orient  Ins.  Co.,  134  N.  Y.  409, 
is  a  late  case  on  the  subject.     In  Westchester  Fire  Ins.  Co.  t. 
Foster,  90  III.  121,  it  was  held  that  the  person  who  pays  the 
premium  and  to  whom  the  loss  is  payable  is  the  party  to  sue 
for  the  loss.     The  ground  upon  which  the  person  to  whon) 
loss  is  payable  may  maintain  a  suit  in  his  own  name  would 
seem  to  be  predicated  on  the  fact  that  he  has  the  legal  inter- 
est in  the  contract,  and  in  order  to  have  the  legal  interest  in 
the  contract  he  must  be  the  party  insured. 

It  will  be  observed  that  the  policy  provided  that  in  case  of 
any  other  insurance  upon  the  property  insured,  made  prior 
or  subsequent  to  the  policy  in  suit,  assured  shall  be  entitled 
to  recover  of  the  company  no  greater  proportion  of  the  loss 
sustained  than  the  sum  hereby  insured  bears  to  the  whole 
amount  so  insured  therein.     It  appears  from  the  testimony 
that  Million  and  Bott  had  procured  insurance  on  the  property 
in  their  own  names,  amounting  to  some  six  thousand  seven 
hundred  dollars,  which  was  in  force  at  the  time  of  the  fire, 
in  addition  to  the  policy  held  by  plaintiffs,  and,  under  the 
clause  of  the  policy  providing  for  contribution,  it  is  claimed 
by  appellant  that  plaintiffs  could,  in  no  event,  recover  the 
full  amount  of  the  policy.     The  plaintiffs  had  no  connection 
whatever  with  the  policies  issued  to  Million  and  Bott.    Those 
policies  were  procured  by  Million  and  Bott  for  their  own  and 
sole  benefit,  and  the  loss,  in  case  of  fire,  was  payable  to  them 
Under  such  circumstances,  was  the  appellant  entitled  to  claim 
an  apportionment?    The  appellant  had  the  right  to  rely  on 
an  apportionment  in  case  of  other  insurance  upon  the  prop- 
erty.   The  question  resolves  **•  itself  into  this:  Was  there 
other  insurance  upon  the  property,  within  the  meaning  of  the 
policy?    We  think  it  plain  there  was  not.     We  think  the 
provieion  for  apportionment  of  loss  if  there  should  be  other 
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insarance  applies  only  where  the  insurance  covers  the  same 
interest.  That  was  not  the  case  here.  The  plaintiffs  insured 
their  interest  in  the  property^  and  Million  and  Bott  insured 
their  interest.  The  one  was  separate  and  distinct  from  the 
other.  The  case  is  not  different  from  what  it  would  be  if  the 
two  parties  occupied  the  relation  of  mortgagor  and  mortgagee, 
where  each  may  insure  his  own  interest,  and  the  insurance 
obtained  by  one  has  no  connection  with  the  insurance  obtained 
by  the  other. 

But  if  there  was  a  doubt  in  regard  to  the  question,  we  think 
it  was  settled  by  Niagara  Fire  In$.  Co.  v.  Seamman^  144  III. 
500.  It  is  there  said:  **  It  is  to  be  noted  that  the  provision 
for  an  apportionment  is  only  to  become  operative  if  there  shall 
be  other  insurance  upon  the  property,  and,  as  we  have  seen, 
insurance  which  is  obtained  by  a  third  person,  and  upon  an« 
other  distinct  and  insurable  interest,  cannot  be  regarded  as 
other  insurance.  We  understand  the  rule  to  be,  that  a  pro- 
vision for  apportionment  of  loss  if  there  is  other  insurance 
applies  only  to  cases  where  the  insurance  covers  the  same 
interest":  See,  also,  Westchester  Fire  Ins.  Co.  v.  Foster^  90  IlL 
121;  Titus  V.  Glens  Falls  Ins.  Co.,  81  N.  Y.  416;  Fox  v.  Phenix 
Fire  Ins.  Co.^  52  Me.  833;  Phillips  on  Insurance,  sec.  369. 

The  policies  obtained  by  Million  and  Bott  were  after  the 
fire  assigned  to  the  plaintiffs,  but  that  fact  has  no  special 
bearing  on  the  case. 

We  find  no  substantial  error  in  the  record|  and  the  judg- 
ment will  be  affirmed. 

Mr.  Justice  Bailbt  dissented. 


Ihsubancb — ^Intkrxst  or  Asburkd. — It  is  not  nacetMrj  that  the  insured 
lutTa  an  interest,  either  legal  or  equitable,  in  the  prqperty  insured.  It  is 
enough  that  he  is  so  situated  with  reference  to  it  that  he  wonld  be  liable  to 
less  should  it  be  injured  by  the  peril  insured  against:  Berrjf  r.  American  etc. 
In$.  Co.,  132  N.  T.  49;  28  Am.  8t.  Rep.  548,  and  note;  McDonald  ▼.  Black, 
20  Ohio  St.  185;  55  Am.  Dec  448.  See  the  notes  to  Mutual  etc  Ins,  Co.  r. 
Deale,  79  Am.  Deo.  680;  Bartlei  r.  Walter,  7  Am.  Dec.  145;  Biggi  r.  Com- 
mercial etc.  Ins.  Co.,  21  Am.  St.  Rep.  720;  and  especially  the  extended  note 
to  Strong  r.  Mant^faeturers'  Jn$,  Co.^  20  Am.  Dec  510, 

Imsusanos  —  DiacL08(7RS  OF  Imticricst.  — Policies  need  not  disclose  the 
nature  of  the  interest  of  the  assured  unless  some  condition  in  them  requires 
such  disclosure:  Rigg9  t.  Commercial  etc.  Ins.  Co.,  125  N.  T.  7;  21  Am.  St. 
Bep.  716.  The  failure  of  the  insured  to  disclose  the  nature  and  extent  of  his 
interest  in  the  property  insured  will  not  avoid  the  policy  in  the  absenoe 
of  fraud:  Morrison  r.  Tennessee  etc  Ins.  Co.,  18  Mo.  262;  59  Am.  Dec  299. 
In  general  it  is  sufficient  if  the  subject  matter  of  the  insurance  and  the  nature 
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•f  the  risk  art  Ml  forth  ia  iha  fwlicy,  without  any  ropreaantatioo  of  tho  natnn 
or  charaotor  of  tbo  intortot  for  which  tho  iasiiraiioo  is  intended  as  a  proteo> 
tioQ:  Hartford  tie,  in$.  Oa.  w.  Harmer,  2  Ohio  8k  452;  69  Am.  Deo.  684^  and 
■ott.  8o%  abo^  tho  note  to  Jchatuim  t.  Sitmdard  Fbnt  OJIce,  •  Am.  St.  Be|c 
19L 


Fisher  v.  Spencb 

[150  iLuwaa,  isa.] 

Wnxt— OoMraTBHOT  OF  ATTB8TIH0  WiTif  nsBS.— The  oompeteney  of  attwt- 
ing  witnoiaaa  to  a  will  ia  to  bo  tested  upon  the  state  of  faeta  existing  at 
the  time  of  each  atteatation,  and  not  upon  that  existing  at  the  tioM  fchs 
will  is  preaeated  for  probate.  Tho  expression  "credible  witaesses"  as 
nsed  in  the  Statute  of  Wills,  means  competent  witneaaea. 

WiLU — WlTMn8I»^HU8BlMD   OR  WllS    Of    DETISXa  OB  LUATEK^Ths 

husband  or  wife  of  one  named  as  devisee  or  legatee  in  a  will  is  not  a 
competent  witness  to  prove  the  execntibn  of  the  will,  eren  as  to  devisM 
and  beqneaka  made  to  peraona  other  than  to  the  wife  or  husband  of  saeh 
witness,  and  ia  not  rendered  competent  by  a  releaae  by  the  devisee  or 
legatee  of  all  his  or  her  right,  title,  interest,  and  claim  under  the  will 
Wills— SuBSGRiBiKO  WmmsaBs— ^Constmijctxon  of  Statutb. — Sectioa  8 
of  the  Illinoia  Statute  of  Wills  provides,  in  substance,  that  any  beaefi- 
cial  devise,  legacy,  or  interest,  made  or  gi\  en  to  a  anbscribing  witosM 
to  the  execution  of  any  will,  testament,  or  codicil,  ahaU,  "as  to  saeh 
anbscribing  witness,  and  all  persons  claiming  under  hinn,  be  nnll  sad 
void."  This  provision  ia  construed  aa  having  no  application  to  tho 
interests  of  any  persons  other  than  thoee  who  are  attesting  witoeese^ 
and  does  not  declare  such  interests  nnll  and  void.  Nor  doea  the  further 
proviaioa  of  the  statute  assume  to  render  competent  any  aubsciibiqg 
witnesses  other  thaa  those  to  whoas  a  beneficial  deviae^  etc,  was  made 
or  given. 

The  last  will  and  testament  of  John  A.  Fisher  was  wit- 
nessed by  J.  J.  Carson  and  Carrie  F.  Spence,  and  the  wife  of 
the  said  J.  J.  Carson,  and  the  husband  of  the  said  Carrie 
F.  Spence,  wer^  named  as  devisees  and  legatees  in  the  will. 
The  collateral  heirs  of  the  testator  resisted  the  probate  of  the 
will,  claiming  it  to  be  void  by  reason  of  the  incompetency  of 
the  attesting  witnesses.  Before  the  probate  of  the  will  the 
wife  and  husband  respectively  of  the  subscribing  witnesses 
formally  released  all  benefits  under  the  will,  and  the  court 
admitted  the  will  to  probate  as  to  all  of  the  other  devises  and 
bequests  therein  contained.    The  contestants  appealed. 

L,  N.  Bradley  and  Oreen  and  Qiibertf  for  the  appellantc 

Lansden  and  Leeh  and  Robert  and  Wail^  for  the  appellees. 

•••  Baker,  C.  J.    The  sole  question  for  consideration  ifl, 
whether  or  not  the  said  J.  J.  Carson  and  Carrie  F.  Spence  are 
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oompetent  witnesses  to  said  will. as  to  all  devlsea  and  be- 
qaesta  therein  contained,  except  the  devises  and  bequests 
to  the  said  Georgia  Ann  Carson  and  Thomas  W.  Spence,  the 
wife  and  husband  of  the  said  subscribing  witnesses  to  said 
wilL  .  It  is  admitted  that  at  common  law,  and  without  any 
relinquishment  or  release  by  the  said  Georgia  Ann  Carson 
and  Thomss  W*  Spence  of  the  interests  in  the  estate  given  to 
them  by  the  will,  they  would  not  be  competent  attesting  wit* 
neeses  to  such  will.  It  is  urged,  however,  that  for  two  rea* 
BODS  they  are  now  competent  witnesses  to  establish  the  wilL 
One  ground  of  the  contention  of  appellees  is,  that  even  if  J. 
J.  Carson  and  Carrie  F.  Spence  were  not  competent  witnesses 
at  the  time  of  attestation  of  the  will,  yet  that  since,  prior  to 
the  probate  of  such  will,  Georgia  Ann  Carson  and  Thomas 
W.  Spence,  wife  and  husband,  respectively,  of  said  witnesses, 
released  all  interest  in  the  estate,  they  became  and  were  com- 
petent witnesses  to  establish  such  will.  The  other  contention 
of  appellees  is,  that  under  and  by  virtue  of  section  8  of  our 
Statute  of  Wills  the  devises  and  legacies  to  Georgia  Ann  Car^ 
son  and  Thomas  W.  Spence  under  the  will,  to  which  the  hus- 
band of  the  one  and  the  wife  of  the  other  were  the  only 
attesting  witnesses,  were  null  and  void,  and  such  husbnnd 
and  wife  competent  witnesses  as  to  the  residue  of  such  will. 

It  is  provided  in  section  2  of  the  Statute  of  Wills  that  all 
wills,  testaments,  and  codicils  shall  be  **  attested  in  the  pres- 
ence '^'  of  the  testator  or  testatrix,  by  two  or  more  credible 
witnesses,  two  of  whom,  declaring  on  oath  or  affirmation, 
before  the  county  court  of  the  proper  county,  that  they  were 
present,  and  saw  the  testator  or  testatrix  sign  said  will,  testa- 
ment, or  codicil  in  their  presence,  or  acknowledge  the  same 
to  be  his  or  her  act  and  deed,  and  that  they  believed  the  tes- 
tator or  testatrix  to  be  of  sound  mind  and  memory  at  the 
time  of  signing  or  acknowledging  the  same,  shall  be  sufficient 
proof  of  the  execution  of  the  said  will,  testament,  or  codicil 
to  admit  the  same  to  record."  The  expression  in  the  statute* 
**  credible  witnesses,"  means  competent  witnesses:  1  Green- 
leaf  on  Evidence,  272;  North's  Probate  Practice,  sec.  44; 
Workman  v.  Dominiek^  3  Strob.  689;  In  the  Mailer  of  Noble^ 
124  111.  266. 

The  materia]  question  upon  the  claim  of  appellees  first 
above  mentioned  is.  Whether  the  competency  of  attesting 
witnesses  to  a  will  is  to  be  tested  upon  the  state  of  facts 
existing  at  the  time  of  such  attestation,  or  upon  those  exist- 
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ing  at  the  time  such  will  is  presented  for  probate.    In  our 
opinion  the  decided  weight  of  the  more  modern  authorities 
ie  in  favor  of  the  former  proposition.     In  2  Greenleaf  on  Evi* 
dence  (sec.  691)  it  is  said:     **Tbe  attesting  witnesses   are 
regarded  in  the  law  as  persons  placed  around  the  testator  in 
order  that  no  fraud  may  be  practiced  upon  him  in  the  execu- 
tion of  the  will,  and  to  judge  of  his  capacity.    They  must 
therefore  be  competent  witnesses  at  the  time  of  the  attestation, 
otherwise  the  will  is  not  well  executed."    He  further  says,  in 
a  note,  that  such  was  the  opinion  of  Lord  Camden,  and  that 
such  opinion  is  now  acquiesced  in  as  the  true  exposition  of 
the  Statute  of  Wills,  and  he  also  cites  in  the  note  a  number 
of  authorities  sustaining  the  doctrine  announced  in  the  text. 
In  North's  Probate  Practices  (sec.  44)  it  is  said:  ^'As  to  the 
period  at  which  the  witnesses  must  be  competent  the  weight 
of  the  authorities  is  clearly  that  it  must  be  at  the  time  of  the 
execution."    In  Schouler  on  Wills  (sec.  851)  it  is  said  that 
the  rule  which  reason  should  now  pronounce  the  universal 
one  is,  that  '^  the  competency  of  witnesses  to  a  will  like  that 
of  the  testator  is  tested  by  one's  8tatu8  at  the  time  when  the 
will  was  executed  :   See,  also,  Patten  v.  Tallman,  27  Me.  27; 
Morion  v.  Ingram,  11  Ired.  368;  Huie  v.  McConnell^  2  Jones, 
465;    Vrooman  v.  Powers^  47  Ohio  St.  191;   Workman  v.  Dom^ 
intci,  8   Strob.  589;   Pease  v.  AUie,  110  Mass.  157;  14  Am. 
Rep.  591.     The  views  above  expressed  seem  to  be  supported 
by  the  decision  of  this  court  in  In  re  WiU  of  Ingalls,  148  111. 
287.     Without  mentioning  numerous  other  authorities  to  the 
same  effect,  we  may  say  that  our  conclusion  is  that  J.  J.  Car- 
son and  Carrie  F.  Spence  were  not  rendered  competent  wit- 
nesses to   the  will   in  question  by  the  releases  which   were 
executed  by  the  wife  of  the  one  and  the  husband  of  the  other, 
releasing  all  benefits  under  such  will. 

As  above  stated,  the  other  claim  of  appellees  is,  that  by 
section  8  of  the  Statute  of  Wills  the  devises  and  legacies  to 
the  wife  of  one  and  husband  of  the  other  of  the  attesting  wit- 
nesses to  the  will  are  null  and  void,  and  therefore  said  attest- 
ing witnesses  competent  witnesses  as  to  the  residue  of  the 
will.    Said  section  8  is  as  follows: 

**  If  any  beneficial  devise,  legacy,  or  interest  shall  be  made 
or  given  in  any  will,  testament,  or  codicil  to  any  person  sub- 
scribing such  will,  testament,  or  codicil  as  a  witness  to  the 
execution  thereof,  such  devise,  legacy,  or  interest  shall,  as  to 
such  subscribing  witness,  and  all   persons  claiming  under 
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him,  be  null  and  void,  unless  Buch  will,  testament,  or  codicil 
be  otherwise  duly  attested  bj  a  sufficient  number  of  witnesses 
exclusive  of  such  person,  according  to  this  act;  and  he  or  she 
shall  be  compellable  to  appear  and  give  testimony  on  the 
residue  of  such  will,  testament,  or  codicil,  in  like  manner  as 
if  no  such  devise  or  bequest  had  been  made.  But  if  such 
witness  would  have  been  entitled  to  any  share  of  the  tes* 
tator's  estate  in  case  the  will,  testament,  or  codicil  was  not 
established,  then  so  much  of  such  share  shall  be  saved  to 
such  witness  as  shall  not  exceed  the  value  of  the  said  devise 
or  bequest  made  to  him  or  her,  as  aforesaid." 

*••  It  is  to  be  noted  that  it  is  only  the  beneticial  devise, 
legacy,  or  interest  that  is  made  or  given  to  a  subscribing  wit- 
ness to  the  execution  of  any  will,  testament,  or  codicil  that  is 
declared  by  the  language  of  this  statute  to  "  be  null  and  void." 
Id  order  to  hold  that  this  statute  has  any  application  to  the 
present  case  it  would  be  necessary  to  read  into  the  statute  a 
provision  that  any  devise  or  legacy  to  the  wife  or  husband  of 
a  subscribing  witness  shall  be  null  and  void.  The  ground 
assumed  by  appellees,  and  in  the  authorities  upon  which  they 
rely,  is,  that  the  statute  ought  to  receive  a  liberal  construc- 
tion in  support  of  the  will,  and  that  on  account  of  the  unity 
of  husband  and  wife,  in  legal  contemplation,  it  should  be  held 
that  it  is  the  intent  of  the  statute  that  if  either  husband  or 
wife  is  a  witness  to  a  will  containing  a  devise  or  a  legacy  to 
the  other,  then  such  devise  or  legacy  is  null  and  void. 

In  Richmond  v.  Moore,  107  111.  429,  47  Am.  Rep.  446,  it 
was  held  that  while  it  was  the  duty  of  the  courts  to  give  to 
all  words,  clauses,  and  phrases  found  in  a  statute  a  liberal 
construction,  in  order  to  carry  out  the  legislative  intention^ 
yet  courts  have  no  power  to  inject  provisions  into  the  statute 
which  were  omitted  by  the  lawmakers.  The  difficulty  that 
we  encounter  in  respect  to  the  argument  made  by  appellees 
is,  that  it  does  not  appear  from  the  statute  under  considera- 
tion that  the  legislature  acted,  or  assumed  to  act,  in  regard 
to  the  interests  of  any  persons  other  than  those  who  are 
attesting  witnesses  to  wills,  and  declare  such  interests  null 
and  void,  or  assumed  to  render  competent  any  subscribing  wit- 
nesses other  than  those  to  whom  a  beneficial  devise,  legacy, 
>r  interest  was  made  or  given. 

In  Sullivan  v.  Sullivan^  106  Mass.  474,  8  Am.  Rep.  856, 
the  Massachusetts  statute  was  that  "  all  beneficial  devises 
^acies,  and  gifts  made  or  given  in  any  will  to  a  subscribing 
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witness  thereto  shall  be  wholly  void,  unless  there  are  three 
other  competent  witnesses  to  the  same/'  and  it  was  held  that 
a  wife  is  not  a  competent  attesting  witness  to  a  will  which 
contains  a  devise  to  her  husband.  In  the  opinion  of  the 
court,  delivered  by  •••  Gray,  J.,  it  was  said:  **  The  only  de- 
vises which  the  statute  declares  to  be  void  are  beneficial  de- 
vises to  a  subscribing  witness.  It  does  not  avoid  even  a 
devise  to  a  subscribing  witness  which  gives  him  no  beneficial 
interest,  as,  for  instance  a  devise  to  an  executor,  for  the  ex- 
clusive benefit  of  other  persons:  Wyman  v.  Symmes^  10  Allen, 
153;  1  Jnrman  on  Wills,  65.  It  does  not  avoid  any  devise  to 
and  for  the  benefit  of  any  person  other  than  a  subscribing 
witnesSi  even  if  the  subscribing  witness  would  incidentally 
take  some  benefit  from  the  devise.  In  order  to  maintain  the 
position  contended  for  it  would  be  necessary  to  declare  void, 
not  merely  the  interest  which  the  wife,  who  was  a  subscrib* 
ing  witness,  would  take,  by  way  of  dower  or  otherwise,  in 
the  property  devised  to  her  husband,  but  also  the  whole  de- 
vise to  and  for  the  benefit  of  the  husband  himself,  who  was 
not  a  subscribing  witness,  and  whose  estate  the  statute  does 
not  assume  to  reach.*' 

In  Fortwne  v.  Buck,  23  Conn.  1,  it  was  said:  "That  the  wife 
was  an  interested  subscribing  witnesSy  and  incompetent  to 
sustain  the  will  in  favor  of  her  husband,  if  objected,  while 
the  probate  of  the  will  was  under  consideration,  we  can  well 
see;  but  how  a  person,  whether  a  wife  or  not,  can  be  treated 
as  a  devisee  to  whom  nothing  is  devised,  where  no  statute 
provides,  is  not  so  easily  perceived.'' 

Section  8  of  our  Statute  of  Wills  is  substantially  the  same 
as  the  statute  of  25  George  II.  c.  6.  Our  attention  is  called 
to  Holdfast  V.  Dowsing  (sometimes  cited  as  Antaey  y.  Dows- 
ing), 2  Strange,  1253.  In  that  case  Dowsing  was  devisee  of 
certain  lands  charged  with  the  payment  of  an  annuity  to 
the  wife  of  one  of  the  witnesses  to  the  will,  and  it  was  held, 
among  other  things,  that  the  charge  upon  the  real  estate  of 
the  annuity  to  the  wife  made  the  husband  an  incompetent 
witness.  The  case,  although  an  authority  as  to  what  the  law 
is  in  the  absence  of  any  statute,  cannot  be  regarded  an  au- 
thority as  to  the  interpretation  to  be  given  to  section  8  of  our 
Statute  of  Wills,  for  the  reason  it  was  decided  prior  to  the 
statute  of  25  George  II.,  o.  6, 

••*  Attention  is  also  called  to  the  case  of  Hatfield  v.  TAorp, 
6  Barn.  &  Aid.  589.    The  case  does  not  seem  to  be  in  point 
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in  respect  to  the  question  here  in  iseue.  The  case  was  that 
one  John  Bteemson  devised  a  certain  messuage,  gardeni  and 
premises  to  his  daughter,  Mary  Bell,  for  life,  remainder  to 
Elizabeth  Hatfield  in  fee,  and  one  of  the  necessary  witnesses 
to  the  will  was  the  husband  of  said  Elizabeth  Hatfield.  The 
master  of  the  rolls  certified  the  case  to  the  court  for  its 
opinion  whether  the  will  was  duly  attested  to  pass  any  estate 
to  Elizabeth  Hat  Held.  The  opinion  of  the  court  was  confined 
strictly  to  the  question  certified  to  it,  and  was  as  follows: 
"This  case  has  been  argued  before  us,  and  we  are  of  opinion 
that  the  will  of  the  said  John  Steemson  was  not  duly  executed 
so  as  to  pass  any  real  estate  in  the  messuage,  garden,  and 
premises  to  Elizabeth  Hatfield.''  The  question  whether  or 
not  the  will  was  so  attested  as  to  pass  any  estate  to  Mary 
Bell,  the  daughter  of  John  Steemson,  was  not  submitted  to 
the  court  or  passed  upon  by  it.  It  seems  to  us  that  there  is 
no  necespary  implication  from  the  opinion  that  the  court 
held  that  the  statute  of  25  George  II.  either  did  or  did  not  apply 
to  the  case.  However,  in  1837,  parliament,  by  the  statute  of 
Victoria,  c.  26,  extended  the  dieqnalification  to  take  bene- 
ficially under  a  will  to  the  husband  or  wife  of  the  attesting 
witness,  and  this  seems  to  be  a  recognition  of  the  fact  that 
legislation  further  than  that  contained  in  the  statute  of  25 
George  II.  was  necessary  in  order  to  render  null  and  void  a 
beneficial  devise  or  legacy  to  the  wife  or  husband  of  an  attest- 
ing witness  to  a  will,  and  make  such  witness  a  competent 
witness  as  to  the  residue  of  the  will. 

Appellees  contend  that  the  unity  of  husband  and  wife  is 
such,  in  legal  contemplation,  as  that  if  either  be  a  witness  to 
a  will  containing  a  devise  or  a  legacy  to  the  other,  such 
devise  or  legacy  is  void,  within  the  intent  of  our  Statute  of 
Wills,  and  this  contention  is  supported  by  decisions  of  the 
courts  in  New  York  and  Maine,  made  under  statutes  sub- 
stantially like  ours:  Jackson  v.  TTooda,  1  Johns.  Gas.  163; 
Jachon  v.  *••  Durland^  2  Johns.  Gas.  814;  Winslow  v.  Kim- 
ball,  25  Me.  493.  After  much  consideration  we  are  inclined 
to  concur  in  the  views  expressed  in  SvMivan  v.  Sullivan^  106 
Mass.  474,  8  Am.  Rep.  356,  in  regard  to  said  cases.  It  is 
there  said:  "With  great  respect  for  the  learning  and  ability 
of  the  courts  which  made  those  decisions,  and  after  carefully 
weighing  the  arguments  in  support  of  the  construction  con- 
tended for,  we  are  unanimously  of  opinion  that  it  is  founded 
rather  upon  a  conjecture  of  the  unexpressed  intent  of  the 
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legislature,  or  a  consideration  of  what  they  might  wisely 
have  enacted,  than  upon  a  sound  judicial  exposition  of  the 
statute  by  which  their  intent  has  been  manifested." 

It  may  be  suggested  that  the  legacy  and  devise  to  Georgia 
Ann  Carson,  the  wife  of  J.  J.  Carson,  were  the  separata 
property  of  the  wife,  and  that  under  section  5  of  our  Statute 
of  Evidence  and  Depositions  the  husband  is  a  competent 
witness  respecting  the  separate  property  of  the  wife.  A  Euffi* 
cient  answer  to  this  would  be,  that  it  is  expressly  provided 
in  section  8  of  that  statute  that  nothing  in  the  statute  oon- 
tained  shall  in  any  manner  affect  the  existing  laws  relating 
io  the  settlement  of  the  estates  of  deceased  persons,  or  to 
the  attestation  of  the  execution  of  last  wills  and  testaments. 
Besides  this,  even  if  under  said  section  6  J.  J.  Carson  was 
a  competent  witness  to  the  will,  the  incompetency  of  the 
other  witness,  Carrie  F.  Spence,  would  not  be  removed,  and 
under  our  Statute  of  Wills  two  or  more  credible  or  oom- 
petent  witnesses  are  required  to  a  will. 

In  our  opinion  the  county  court  and  the  circuit  court  were 
in  error  in  holding  that  J.  J.  Carson  and  Carrie  F.  Spence 
were  competent  witnesses  to  establish  the  will  of  John  A. 
Fisher,  deceased,  and  in  admitting  said  will  to  probate  as  to 
all  the  devises  and  bequests  therein  contained,  other  than 
those  to  Georgia  Ann  Carson  and  Thomas  W.  Spence.  The 
judgments  and  orders  of  said  courts  are  therefore  reversed. 


WiLLS—CoMPKTXHOT  ov  AmsTiKO  WiTNiss.— The  term  "erediUe  wit- 
neaa,"  m  applied  to  an  attesting  witnete  to  a  will,  means  a  witness  who  was 
oonipetent  at  the  time  of 'the  attestation:  Hiffgitu  r.  Carlton,  28  Md.  115;  9S 
Am.  Deo.  666.  The  witness  must  he  competent  at  the  time  of  the  attesti^ 
tion:  Havfei  ▼.  Humphrey,  9  Pick.  850;  20  Am.  Deo.  481,  and  note^ 

WiLLS^EmoT  ov  Ihtbrkst  ov  Amsmio  Wmiis&— A  wife  is  not  a 
competent  witness  to  a  will  containing  a  dsTise  to  her  hnsband:  Sultimm  t. 
BuUivan,  106  Mass.  474;  8  Am.  Rep.  356.  A  will  mnst  be  subscribed  by 
at  lesst  two  disinterested  witnesses:  Simmoni  ▼.  Lepnard,  91  Tenn.  18S;  90 
Am.  St  Rep.  875,  and  note^  with  the  oases  collected. 
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YlLLAGB  OP   DwiGHT  V.  HaYBS. 
(100  iLUKon,  23a.] 

Wjimm— Pollution  ov— iNJUMorioit.— An  injanetion  will  li«  to  rettimiii 
the  poUntioa  of  tho  waton  of  a  atream  by  emptying  therein  the  •ewege 
of  a  oity,  thereby  rendering  the  waten  nnwholetome  and  niifit  for  nie» 
and  creating  a  priTate  nniMinoe  in  the  premises  of  a  landowner  over 
which  the  ttream  flowa.  Although  aneh  nnitance  may  cause  inconsid« 
arable  damage,  a  court  of  equity  will  enjoin  ite  continuance.  Nor  is  the 
right  to  an  injunction  in  anch  oase  affected  by  the  fact  that  a  large  pop- 
idation  will  be  thereby  inconTenienced  in  the  interruption  of  the  use  of 
a  system  of  sewers. 

NuiBAiiCB— PoLLonoir  ov  STBiAiL^The  fact  that  the  stream  into  which  it 
is  proposed  to  empty  city  sewage  by  a  system  of  sewers,  near  the  com« 
plainant'a  farm,  ia  not  a  rnnning  stream  during  all  portions  of  the  year, 
hot  in  rery  dry  weather  oontains  only  small  pools  standing  in  tha 
deeper  parte  of  its  ofaannel,  senrea  only  to  aggrav^ate  the  nuisance, 
especially  when  the  complainant's  land  is  situated  but  a  little  distance 
from  the  proposed  point  for  the  discharge  of  the  sewage. 

KviSANOB — Right  to  Rklibf  bt  IiiJDMcnoM.^The  general  rule,  formerly 
enforced  with  strictness,  that  before  a  court  of  equity  would  interfera 
to  restrain  a  private  nuisance  the  complainant  mast  establish  his  right 
in  a  court  of  law,  has  been  somewhat  relaxed,  and  when  a  case  is  so 
clear  aa  to  be  free  from  any  substantial  doubt  as  to  the  right  to  relief, 
and  the  fact  that  a  nuisanca  per  se  is  sought  to  be  created  ia  evident,  the 
rule  win  not  be  enforced. 

Eabbmsnt— RioBT  TO  PoixuTs  Watbiu  09  Strbam.— Tbi  Riobt  or  A 
Villaos  to  pollute  the  watera  of  a  atream  by  the  discharge  of  sewage 
into  it  is  in  the  nature  of  an  easement,  which  can  be  created  only  by 
grant  or  preacription,  and  a  mere  oral  consent  to  such  pollution  of  the 
stream  will  rent  in  the  Tillage  no  right  not  in  the  power  of  tha  party 
giving  the  consent  at  any  time  to  recall.  And  the  fact  that  the  Tillage 
bad  expended  money  or  incurred  liabilities  in  the  matter  of  constructing 
the  sewers,  on  the  faith  of  such  parol  license,  will  present  no  obstacle  to 
anch  revocation. 

OaWKBfl  or  SnTLBHKiiT— How  RaoARDSD  nr  Law.— The  law  favors  offera 
of  settlement,  and  a'ill  not  permit  them  afterwarda  to  be  used  to  the 
prejudice  of  the  parties  who  make  them.  One  whose  rights  are  threat- 
ened with  irreparable  injury  may  offer  to  accept  a  specified  sum  of 
money  aa  full  compensation  therefor,  and  such  offer,  when  submitted 
and  rejected,  can  have  no  tendency,  aa  against  the  party  making  it,  to 
ahow  the  amount  or  nature  of  hia  damagea. 

NmBASCB — ^OrrBR  or  SnTLsyKXT  roR  thb  Injury. ~  An  offer  by  a  land- 
owner to  permit,  for  a  fixed  sum,  the  discharge  of  sewaste  into  a  stream 
flowing  over  his  bind,  and  tliereby  creating  a  private  nuisance,  if 
rejected  by  the  other  party,  cannot  be  resorted  to  for  the  purpose  of 
showing  that  the  daipages  to  such  landowner  and  hia  property,  which 
would  result  from  discharging  the  sewage  of  a  village  into  the  tftream, 
might  be  adequately  remedied  by  a  judgment  at  law. 

Mayo  and  Widmer^  Qeorge  W.  Paiton^  and  R,  S.  Mellduffy 
for  the  appellant. 

Reeve9  and  Boys^  for  the  appellee. 


868  Village  of  Dwiqht  v.  Hates.  [Illinois^ 

•^*  Batlbt,  J.  This  was  a  bill  in  chancery,  brought  by 
John  A.  Hayes  against  the  village  of  Dwight,  to  restrain  the 
Tillage  from  constructing  a  system  of  sewers,  so  that  th« 
same  will  discharge  the  sewage  of  the  village  into  Goose- 
berry creek,  a  stream  of  water  running  through  the  complain- 
ant's land.  The  complainant  owns  and  resides  on  a  farm, 
containing  about  two  hundred  and  twelve  acres,  situate  in 
Grundy  county,  and  adjoining  the  south  line  of  the  county. 
The  village  of  Dwight  is  an  incorporated  village,  having  a 
population  of  about  sixteen  hundred,  and  situated  in  *^* 
Livingston  county,  and  about  a  mile  or  a  mile  and  a  half 
south  of  the  south  line  of  Grundy  county.  Gooseberry  creek 
has  its  headwaters  several  miles  south  of  Dwight  in  two  sep- 
arate branches,  one  of  which  runs  through  Uie  village,  the 
two  forming  a  junction  about  a  half  mile  below  on  the  land 
of  David  McWilliams,  and  running  thence  in  a  northerly 
direction  across  the  complainant's  land,  which  adjoins  that 
of  McWilliams  on  the  north,  and  emptying  into  Mazon 
creek. 

Gooseberry  creek,  as  the  evidence  shows,  is  a  stream  in 
which  water  constantly  flows,  except  during  certain  portions 
of  the  dry  weather  in  summer,  and  during  that  time  it  con- 
tains pools  of  water  at  different  places  along  its  channel,  suf- 
ficient in  quantity  and  of  sufficient  purity  to  furnish  drink 
for  cattle  and  other  domestio  animals  kept  by  the  owners  of 
the  lands  through  which  it  flows.  The  complainant,  as  it 
appears,  occupies  and  uses  his  land  as  a  Btock  farm,  and  has 
been  accustomed  for  many  years  to  use  the  creek  for  water- 
ing his  stock,  and  he  has  also  been  accustomed,  during  the 
winter  season,  to  take  from  it  his  supply  of  ice  for  use  during 
the  summer. 

In  the  summer  of  1892  the  village  of  Dwight  commenced 
the  construction  of  a  system  of  sewers  which  were  to  be  so 
constructed  as  to  discharge  the  sewage  of  the  village  into 
Gooseberry  creek,  at  a  point  on  the  land  of  McWilliams  a 
short  distance  below  the  confluence  of  the  two  branches  of 
the  creek.  The  complainant  thereupon  filed  his  bill  to 
restrain  the  village  from  discharging  the  sewage  from  its 
proposed  system  of  sewers  into  the  creek,  alleging  that  there 
was  a  constant  supply  of  living  water  in  the  creek,  sufficiently 
pure  and  good  for  stock;  that  the  complainant  was  using  his 
farm  as  a  stock  farm,  and  relied  upon  the  waters  of  the  creek 
for  the  purposes  of  watering  his  stock,  and  that  be  cut  ice 
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therefrom  and  stored  the  same  at  his  residence  for  the  use  of 
his  family,  and  that  the  discbarge  of  the  sewage  into  the 
creek  would  render  the  water  thereof  unfit  for  the  domestic 
uses  above  referred  to,  and  would  also  cause  noxious  odors 
to  spread  over  the  complainant's  '^*  farm  and  about  his 
place  of  residence,  thereby  rendering  the  same  unhealthful 
and  uncomfortable  as  a  place  in  which  to  live,  and  so  would 
cause  irreparable  damage  to  the  complainant's  premises  and 
place  of  residence,  and  would  create  a  nuisance. 

On  the  filing  of  the  bill  an  injunction  pendente  lite  wag 
awarded  as  prayed  for,  and  an  answer  and  replication  having 
been  afterwards  filed,  the  cause  was  heard  on  pleadings  and 
proofs,  and  at  such  hearing  a  decree  was  entered  by  the  cir- 
cuit court,  dismissing  the  bill  at  the  complainant's  costs  for 
want  of  equity,  but  without  prejudice  to  the  complainant'i 
right  to  prosecute  an  action  at  law.  On  appeal  by  the  com* 
plainant  to  the  appellate  court  the  decree  was  reversed  and 
the  cause  remanded,  with  directions  to  the  circuit  court  to 
enter  a  decree  in  favor  of  the  complainant  making  the  injunc- 
tion perpetual.  From  the  judgment  of  reversal  the  village 
of  Dwight  now  appeals  to  this  court. 

A  large  number  of  witnesses  were  examined,  and  the  testi- 
mony in  the  record  is  very  voluminous  and  to  a  very  consid- 
erable degree  conflicting.  Among  other  things  the  opiniona 
of  many  witnesses  were  taken  as  to  what  would  be  the  prob- 
able effects  upon  the  waters  of  the  creek,  as  they  flow  acrosi 
the  complainant's  land,  and  upon  the  surrounding  atmosphere, 
of  discharging  the  sewage  of  the  village  into  the  creek  a  short 
distance  above  his  premises.  While  some  of  these  witnessei 
seem  to  be  of  the  opinion  that  no  serious  pollution  of  the 
water  would  result,  and  no  nuisance  be  created,  we  concur  in 
the  opinion  of  the  appellate  court  that  the  decided  prepon* 
deranceof  the  evidence  sustains  the  conclusion  that  the  watei 
would  thereby  become  so  polluted  as  to  render  it  unfit  foi 
domestic  use,  or  for  the  drink  of  domestic  animals.  And  this 
Tiew  is  strongly  reinforced  by  the  inherent  probabilities  ol 
the  case. 

Such  being  the  case  there  can  be  no  doubt,  as  it  seems  to 
us,  as  to  the  right  of  the  complainant  to  relief  in  equity.  Ai 
*'^  said  by  Mr.  High,  in  his  Treatise  on  Injunctions,  section 
810:  ^  Frequent  ground  of  application  for  the  preventive  aid 
of  equity  is  found  in  cases  of  the  pollution  of  water  by  ths 
flow  of  sewage  from  towns  or  cities  into  streams  whose  waten 
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are  thereby  injured  and  rendered  unfit  for  use.  In  cases  of 
this  nature  the  preventive  jurisdiction  of  equity  is  well  estab- 
lished,  the  general  doctrine  being  that  the  fouling  or  pollution 
of  water  in  a  stream  by  such  sewage  constitutes  a  nuisance 
and  afibrds  sufficient  ground  for  relief  by  injunction.  In  con- 
formity with  this  doctrine  the  owners  of  land  upon  the  banks 
of  a  river  below  a  city  may  enjoin  the  city  authorities  from 
polluting  the  river  by  sewage.'* 

In  Oould  on  Waters^  section  546,  the  rule  is  laid  down  as 
follows:  *'An  authority  over  sewage  is  not  an  authority  to 
commit  a  nuisance.  An  owner  cf  land  upon  a  stream  below 
a  city  is  entitled  to  an  injunction  against  injury  by  the  out* 
flow  of  sewage.  So  an  injunction  will  lie  to  prevent  the  open- 
ing of  additional  sewers  into  a  stream  in  such  a  manner  as  to 
render  the  water  unfit  for  use,  and  it  is  not  a  defense  that  the 
city  can  lawfully  enter  upon  the  premises  of  those  who  use 
the  sewer  for  the  purpose  of  abating  the  nuisance.  And  if  a 
few  householders  upon  the  stream  have  used  it  as  a  drain,  a 
modern  board  cannot  found  a  prescriptive  right  to  corrupt  the 
stream  upon  such  usage.  If  any  nuisance  of  this  kind  be 
shown,  though  causing  inconsiderable  damage,  equity  will 
enjoin  its  continuance.  In  deciding  upon  the  right  of  a  pro- 
prietor to  an  injunction  against  such  a  nuisance  the  court 
will  not  consider  the  convenience  of  the  public.  The  fact 
that  a  large  population  will  be  affected  by  an  interruption  of 
the  use  of  the  system  of  sewers  is  immaterial  where  the 
rights  of  an  individual  are  invaded'':  See,  also.  Wood  on 
Nuisances,  sec.  683,  et  seq.  See,  alsO|  Dierks  v.  Commtssiofi- 
er$  of  Highways,  142  111.  197. 

It  is  true  the  creek  in  question  is  not  a  running  stream 
during  all  portions  of  the  year,  hut  during  very  dry  weather 
contains  only  small  pools  or  ponds  of  water  standing  in  the 
deeper  '^^  places  along  its  channel.  But  this  fact  manifestly 
would  only  tend  to  aggravate  the  nuisance,  especially  in  those 
places  situated,  as  is  the  complainant's  land,  but  a  little  dis- 
tance from  the  proposed  point  for  the  discharge  of  the  sew- 
age. The  necessary  result  would  be  that  in  the  hot  and  dry 
weather  of  summer  the  ofiensive  substances  discharged  from 
the  sewer  would  accumulate  and  remain  at  or  near  the  point 
of  discharge,  not  only  defiling  and  polluting  the  pools  of  water 
standing  in  that  portion  of  the  channel^but  emitting  noxious 
vapors,  corrupting  and  poisoning  the  atmosphere  in  that 
vicinity. 
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The  decree  of  the  circuit  court  dismissing  the  bill  is  sought 
to  be  sustained  on  the  ground  that  before  the  complainant  is 
entitled  to  an  injunction  he  must  bring  his  suit  at  law  and 
have  his  right  determined  by  a  jury.  While  it  is  a  general 
rule,  and  one  which  was  formerly  enforced  with  very  consid- 
erable strictness,  that  before  a  court  of  equity  will  interfere 
by  injunction  to  restrain  a  private  nuisance,  the  complainant 
must  establish  his  right  in  a  court  of  law,  that  rule  has  in 
modern  times  been  somewhat  relaxed.  In  Oswald  y.  Wolf^ 
129  111.  200,  in  discussing  this  branch  of  equity  jurisdiction, 
we  said:  **Even  this  power  was  formerly  exercised  very 
sparingly  and  only  in  extreme  cases,  at  least  until  after  tha 
right  and  question  of  nuisance  had  been  settled  at  law. 
While  in  modern  times  the  strictness  of  this  rule  has  been 
somewhat  relaxed,  there  is  still  a  substantial  agreement 
among  the  authorities  that,  to  entitle  a  party  to  equitable 
relief  before  resorting  to  a  court  of  law,  his  case  must  be 
clear,  so  as  to  be  free  from  all  substantial  doubt  as  to  his 
right  to  relief 

We  are  disposed  to  think  that  the  complainant's  case  is  one 
which,  within  the  rule  as  thus  laid  down,  entitles  him  to  an 
injunction,  without  having  first  established  his  right  at  law. 
None  of  the  substantial  facts  upon  which  his  right  rests  are 
controverted.  His  title  to  and. possession  of  the  land  across 
which  the  creek  in  question  runs,  and  the  intention  of  the  vil- 
lage to  construct  its  system  of  sewers  and  discharge  its  sewage 
'^*  into  the  creek  a  few  rods  above  his  land,  are  admitted. 
It  is  true  some  witnesses  are  produced  who  express  the  opin- 
ion  that  the  proposed  discharge  of  the  sewage  of  the  village  into 
this  stream  will  not  have  the  effect  of  materially  polluting  the 
water  in  the  creek,  but,  in  our  judgment,  little  weight  is  to  be 
given  to  the  testimony  of  witnesses  who  attempt  to  swear  con- 
trary to  known  and  established  natural  laws.  That  the  sew- 
age of  a  village  of  sixteen  hundred  inhabitants  discharged 
into  a  small  stream  will  materially  pollute  the  water  of  the 
stream,  and  render  it  unfit  for  domestic  use  for  at  least  a  few 
rods  below  the  point  of  discharge,  is  a  proposition  too  plain 
and  too  thoroughly  verified  by  ordinary  experience  and  ob- 
servation to  admit  of  reasonable  doubt.  That  such  dispo- 
sition by  the  village  of  its  sewage  will  create  and  constitute  a 
nuisance  per  m  is  a  proposition  too  plain  for  serious  question* 

The  case  of  Wahle  v.  Reinback,  76  111.  322,  was  a  bill  in 
equity  for  an  injunction  to  restrain  a  threatened  nuisance. 
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the  nuisance  consisting  of  constructing  a  privy  on  a  lot  ad« 
joining  that  of  the  complainant,  within  eight  feet  of  the  com- 
plainant's dwelling-house  and  cellar,  and  within  twenty  feet 
of  the  well  from  which  the  complainant  and  his  family  were 
supplied  with  water  for  drinking,  oooking,  and  other  domestic 
purposes.  It  was  urged  by  the  defendant  that,  before  an  in- 
junction could  issue  in  a  case  of  that  character,  ii  was  neces- 
sary that  it  should  be  previously  determined  by  a  jury  in  a 
trial  at  law  that  a  nuisance  in  fact  existed.  This  contention 
was  overruled,  the  court  citing  in  support  of  its  judgmenti 
among  various  other  authorities,  the  following  passage  from 
Kerr  on  Injunctions:  "The  court  will  not,  in  general,  inter- 
fere  until  an  actual  nuisance  has  been  committed;  bat  it 
may,  by  virtue  of  its  jurisdiction  to  restrain  acts  which, 
when  completed,  will  result  in  a  ground  of  action,  interfere 
before  any  actual  nuisance  has  been  committed,  where  it  is 
satisfied  that  the  act  complained  of  will  inevitably  result  in  a 
nuisance."  It  was  accordingly  held  that  a  privy  so  con- 
structed and  located  as  to  corrupt  the  **•  water  of  a  well 
used  for  domestic  purposes,  or  so  near  the  complainant's 
dwelling-house  as  to  annoy  him  in  the  proper  enjoyment  of 
his  property,  constituted  a  nuisance  per  m,  and  that  no  pre- 
liminary declaration  of  that  fact  by  a  jury  was  necessary  to 
give  a  court  of  equity  jurisdiction. 

We  are  satisfied  that  the  same  rule  should  be  applied  here. 
The  discharge  of  the  sewage  of  the  village  into  the  creek, 
thereby  corrupting  the  waters  of  the  stream  as  it  flows  across 
the  complainant's  land,  would  create  a  nuisance  per  se,  and 
the  complainant  was  therefore  clearly  entitled  to  an  injunc- 
tion restraining  the  creation  of  such  threatened  nuisance. 

But  it  is  contended  that  the  complainant  gave  his  consent 
to  the  construction  of  the  proposed  system  of  sewers,  and  to 
the  discharge  of  the  sewage  of  the  village  into  the  creek,  and 
that  he  thereby  estopped  himself  from  any  right  to  the  relief 
now  prayed  for.  The  evidence  shows  that  when  the  construo- 
tion  of  the  proposed  system  of  sewers  was  in  contemplation,  a 
public  meeting  of  the  citizens  of  the  village  of  Dwight  was 
called  by  the  municipal  authorities,  to  consider  the  advisi- 
bility  of  constructing  the  proposed  sewers,  and  that  the  com- 
plainant was  one  of  those  who  attended  the  meeting.  It  also 
appears  that  during  the  meeting  his  views  were  called  for, 
and  that  he  thereupon  made  a  few  remarks,  in  which,  as  is 
claimed,  he  expressed  his  approbation  of  the  enterprise,  and 
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his  willingness  that  the  sewers  should  be  so  constrticted  as 
to  discharge  the  sewage  into  the  creek.  He  testifies,  on  the 
other  band,  that  he  at  the  time  supposed  tbat  the  sewer 
under  consideration  was  merely  a  sewer  to  convey  off  the 
sewage  from  the  buildings  of  the  Eeeley  Institute,  and  not  a 
general  system  of  sewers  for  the  entire  village,  and  that  what^ 
ever  he  may  have  said  had  reference  solely  to  that  one  sewer, 
and  that  he  did  not  intend  to  be  understood  as  consenting  te 
a  discharge  into  the  creek  of  all  the  sewage  of  the  village,  and 
there  are  some  circumstances  corroborative  of  the  complain- 
ant's  account  of  the  matter. 

*^'  How  far,  if  at  all,  the  subsequent  action  of  the  village 
authorities  was  taken  in  reliance  upon  what  was  said  by  the 
complainant  at  this  meeting  does  not  appear,  but  the  evi- 
dence shows  that  they  subsequently  caused  plans  and  speci- 
fications  of  the  proposed  system  of  sewers  to  be  prepared  at 
considerable  expense,  adopted  the  necessary  ordinance  pro- 
viding for  its  construction,  and  entered  into  a  contract  with 
certain  parties  to  construct  the  sewers  at  a  stipulated  price. 
It  also  appears  that  the  contractors,  after  the  execution  of 
the  contract,  commenced  its  performance  by  placing  on  the 
ground  considerable  quantities  of  brick  and  tile  for  the  sewers. 
After  this  was  done  the  authorities  of  the  village  applied 
to  the  complainant  for  a  deed  granting  to  them  the  right  to 
discharge  the  sewage  into  the  creek,  but  that  the  complainant 
refused  to  give,  and  it  is  conceded  that  he  then  or  thereafter 
revoked  any  oral  license  which  he  may  have  given  to  the 
village  to  discharge  its  sewage  in  that  manner. 

The  most  that  can  be  said  of  the  complainant's  consent  to 
the  proposed  system  of  sewers,  if  he  in  fact  gave  such  consent, 
is  that  it  was  a  mere  oral  license  which  was  revocable  at  any 
time  by  the  licensor.  The  right  to  pollute  the  waters  of  the 
creek  by  discharging  the  sewage  into  it  was  in  the  nature  of 
an  easement,  which  could  be  created  only  by  grant  or  pre- 
scription, and  a  mere  oral  consent  to  such  pollution  of  the 
stream  vested  in  the  village  no  right  which  it  was  not  in 
the  power  of  the  complainant  at  any  time  to  recall.  Nor  did 
the  fact  that  the  village  had  expended  muney  or  incurred  lia- 
bilities in  the  matter  of  constructing  the  sewers  present  any 
obstacle  to  such  revocation:  St.  Louis  A^af.  Stock  Yards  v« 
Wig(iins  Ferry  Co.,  112  111.  384;  54  Am.  Rep.  243;  Woodward 
V.  Seely,  11  111.  157;  50  Am.  Dec.  445;  Tiedeman  on  Real 
Properly,  sec.  653,  and  cases  cited  in  note. 
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So  far  as  the  village  expended  money  or  incurred  liabilities 
in  the  matter  of  constructing  the  proposed  sewers  it  roust  be 
held  to  have  done  so  with  full  knowledge  of  the  fact  that  the 
complainant  had  in  no  way  obligated  himself  to  allow  the 
*®'  sewage  to  be  discharged  into  the  creek,  by  any  binding 
act  or  instrument,  and  that  he  was  at  liberty  at  any  time  to 
recall  the  consent  which  he  had  orally  given.  And  if,  under 
these  circumstances,  and  without  seeking  to  obtain  from  him 
any  grant  of  the  right  of  way  over  his  land,  or  the  execution 
by  him  of  any  other  binding  obligation  in  the  premises,  the 
village  authorities  saw  fit  to  take  steps  towards  the  construc- 
tion of  the  sewers,  they  are  hardly  in  a  position  to  invoke  the 
doctrine  of  estoppel  for  the  purpose  of  precluding  the  complain- 
ant from  the  assertion  of  his  legal  or  equitable  rights  in  the 
premises. 

It  is  finally  insisted  that  the  complainant  has  a  complete 
and  adequate  remedy  at  law,  and  that  relief  in  equity  should 
be  denied  for  that  reason.  We  do  not  understand  counsel  as 
denying  that,  ordinarily,  in  cases  of  private  nuisances  of  this 
character,  the  threatened  damage  is,  in  a  legal  sense,  irrepa* 
rable,  so  as  to  call  for  the  interposition  of  equity,  but  it  is 
claimed  that  because  the  complainant,  at  the  request  of  the 
village  authorities,  submitted  a  proposition  or  offer  to  permit 
the  discharge  of  sewage  into  the  creek  upon  certain  specified 
terms,  he  thereby,  conclusively  admitted  that  his  damages 
were  capable  of  admeasurement  in  money,  and  therefore 
capable  of  being  completely  compensated  at  law.  The  prop* 
osition  submitted  was  as  follows: 

"  DwiQHT,  III.,  7/28, 1892. 
*•  JJ.  A.  Buck, 

"  Deab  Sir:  About  the  sewer  will  say:  That  I  will  require 
the  creek  made  straight  by  the  Grosh  House,  and  cleaned  up 
through  the  willows  below  the  same,  and  the  creek  fenced 
on  both  sides,  three-board  and  two-wire  fence;  two  bridges 
made  across  the  creek;  said  fence  and  bridges  to  be  kept  in 
repair  by  the  city  without  expense  to  me,  and  for  being  de- 
prived of  the  use  of  said  creek  for  stock* watering,  ice-cutting, 
etc.,  consideration  will  be  five  thousand  dollars  ($5,000). 
This  leaves  the  stench  question  open,  J.  A.  Hayes.'' 

•*•  This,  on  being  submitted  to  the  village  board,  was 
promptly  rejected.  We  are  unable  to  see  that  any  such 
force  or  eflect  can  be  given  to  this  proposition  as  is  contended 
for.    A  party  whose  personal  or  property  rights  are  threatened 
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with  irreparable  injury,  may,  if  he  sees  fit,  offer  to  accept  a 
specified  euro  of  money  as  a  full  compensation  for  the  threat- 
ened injury,  but  such  offer,  when  submitted  and  rejected,  can 
have  no  tendency,  as  against  the  party  making  it,  to  show 
the  amount  or  nature  of  his  damages.  In  cases  of  this  char- 
acter, as  in  others,  the  law  favors  offers  of  settlement,  and 
will  not  permit  them  afterwards  to  be  used  to  the  prejudice 
of  the  parties  who  make  them.  So,  here,  the  offer  of  settle- 
ment cannot  be  resorted  to  for  the  purpose  of  showing  that 
tfae  damages  to  the  plaintiff  and  his  property  which  would 
result  from  discharging  the  sewage  of  the  village  into  the 
creek  might  be  adequately  remedied  by  a  judgment  at  law. 

We  concur  with  the  appellate  court  in  its  concIusionSi  and 
its  judgment  will  be  affirmed. 

Injuvctton  to  RnTRATR  Pollution  ot  Waters. — To  prevent  the  pol* 
Intion  of  water  an  injunction  will  iaene  at  the  instance  of  the  iMirty  injured; 
OAapnum  ▼.  GUif  0/ JRodteater,  110  K.  Y.  273;  6  Am.  8t  Rep.  366,  and  note; 
Barton  ▼.  Union  CattU  Co,^  28  Neb.  350;  26  Am.  St.  Rep.  340,  and  note. 
See,  alto,  the  note  to  OriglUon  ▼.  Dahmer,  35  Am.  St.  Rep.  673. 

Nuisance. — ^Pollution  oy  Watkbs:  See  the  note  of  Mis$h$^ppi  JliUi$  Co. 
w.  Smith,  30  Am.  St.  Rep.  551. 

Injunction. — Restrain ikq  Nuisanos  bt  Pbiyatb  Action:  See  the  noU 
to  Jack9on  ▼.  KUl,  16  Am.  St.  Rep.  209. 

Sbttlbmbnts. — A  fair  settlement  of  oooflicting  claims  betweeo  parties  Is 
binding  upon  them,  though  they  may  have  yielded  legal  rights,  and  the  law 
•hoald  favor  and  encourage  such  settleuientss  Converar*  Blumrkk,  14  Mich. 
109;  90  Am.  Dm.  230. 


Lester  v.  People, 

[100  Illinois,  406.] 

Piucmnfr— Ebbobboos  Order  ot  Court— Appeal. — Mere  errors  in  making 
interlocntory  orders  will,  in  general,  furnish  no  justification  for  dis- 
obedienco  thereto  if  they  do  not  subject  the  party  to  the  payment  of 
money  or  imprisoument.  If  the  party  against  whom  such  order  is  made 
wishes  to  contest  its  validity  or  propriety  he  may  refuse  to  obey,  and  in 
the  further  proceedings  for  coulempt  may  show  in  defense  that  the 
court  had  no  authority  to  make  the  order,  and  if  his  defense  is  disal- 
lowed and  judgment  is  entered  against  him  for  a  sum  of  money  by  way 
of  fine,  enforceable  by  execution  or  imprisonment,  an  appeal  in  his  favor 
will  lie. 

Fbacttiob — Oyer  or  Instrumbnt. — At  common  law,  in  suits  upon  sealed 
instruments,  of  which  it  was  necessary  to  make  profert,  the  defendant 
might  demand  oyer,  and  thereby  have  an  inspection  of  the  instrument 
■oed  upon.  And,  by  the  Illinois  statute  relating  to  practice,  this  rule 
ia  extended  to  all  instruments  declared  on,  whether  under  seal  or  nol^ 
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Tb«  eommon  Uw  alto  fnmisliad  another  mode,  not  confined  to  tnstni- 
mente  nndor  tea],  which  waa  by  application,  pending  the  action,  to  the 
equitable  jnriediotion  of  the  conrt  for  an  order  to  inspeeti  but  anch  order 
waa  obtainable  onlj  in  a  very  limited  number  of  casea. 

Pluonoi.-»OTiK  OH  iNSricnov  a  Coniiiibd  to  instruments  in  writing  de- 
clared upon,  and  constituting  the  cause  of  action,  or  set  up  in  a  plea  bj 
wa J  of  defense^  and  doea  not  apply  when  the  deed  ia  atated  aa  mere  in- 
ducement. 

OoNBTiTUTioifAL  Liw^PRODUcnoir  ov  Partt's  Books  ahd  Papkrs  os 
Trial. — An  order  for  the  production  of  a  party's  books  on  the  trial,  to 
be  used  aa  CTidence,  in  proper  oases  and  upon  proper  showing,  ia  not 
an  unreaaonable  seizure  of  them.  But  an  order  by  which  his  books  are 
taken  from  hia  cnatody  and  committed  to  that  of  a  third  person,  for  aa 
indefinite  period  of  time,  for  aa  inspection,  generally,  into  all  his  afiairs 
by  the  opposite  party  and  hia  counsel,  with  leare  to  take  copies  of  the 
entries  therein,  is  unwarranted  by  the  law,  amounts  to  an  unlawful  depri- 
▼ation  of  his  property  rights,  and  ia  in  palpable  ▼iolation  of  his  consti- 
tntional  right  to  be  secure  againat  unreaaonable  aeisure  of  hia  paper* 
and  effects, 

Statutort  CovsTRncTioK — Produci-iov  ov  Books  and  Paprrr. — ^Under 
the  niinoia  statute  relating  to  the  production  of  books  and  papera  (OL 
ReT.  Stats,,  c.  51,  sec  9),  the  court  may  compel  the  production  of  the 
books  of  a  party,  to  be  used  in  CTidence  on  the  trial  by  hia  adTenary, 
upon  proper  showing  that  they  contain  entries  tending  to  prove  the 
issues.  But  the  statute  cannot  be  construed  aa  giviog  the  court  power 
to  take  the  books  and  papers  of  the  party  and  impound  them  with  an 
oiBoer  of  the  court  for  inspection  or  examination  out  of  the  presence  of 
the  court.  It  does  not  give  the  right  to  compel  the  aubmission  of  the 
books  of  a  party  to  general  inspection  or  examination  for  fishing  pur- 
poaes,  or  with  a  Tiew  to  find  eTidenoe  to  be  used  in  other  suits  or  pros- 
ecu  tiona. 

CkmRMTT— Right  to  Qurstion  Proprirtt  ov  UNAtnnoRiZRO  Ordrr.— 
The  court  exceeds  its  power  in  requiring  the  defendant  to  place  hia 
books  of  account  in  the  hands  of  the  clerk,  there  to  remain  indefinitely, 
with  leave  to  the  plaintiff  to  make  copiea  of  the  entries  therein,  solely 
for  the  purpose  of  enabling  him  to  prepare  hia  case,  and  the  defendant 
may  diaobey  such  order,  and  will  not  be  liable  to  attachment  aa  for  a 
contempt. 

OoHTRMFT— Whrm  A  ORnciHAL  Proorbdiro. — When  the  contempt  consists 
of  something  done  or  omitted,  in  the  presence  of  the  courts  tending  to 
impede  or  interrupt  its  proceedings  or  lessen  its  dignity,  or,  out  of  its 
presence,  in  disregard  or  abuse  of  its  process,  or  in  doing  some  act  in- 
jnrioas  to  a  party  protected  by  the  order  of  the  courti  which  has  been 
forbidden  by  its  order,  the  proceeding  is  punitive,  and  by  way  of 
punishment  for  the  wrongful  act,  and  to  vindicate  the  authority  and 
dignity  of  the  people^  aa  represented  in  and  by  their  judicial  pro- 
oeedings. 

OoHTXMPT^CoKDUOT  Of  Procrrdiko. — When  the  proceeding  is  for  criminal 
contempt  the  more  appropriate  and  general  practice  ia  to  prosecute  in 
the  nsme  of  the  people;  but  where  the  proceeding  is  really  but  an  inci- 
dent of  the  principal  suit  the  practice  seems  to  be  to  entitle  and  file  the 
papera  in  the  original  caussw 
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CoHTncpT— CiTiL  PROcxBDniQ^ArrsAL.— Where  a  parij  to  m  elvil  snit* 
lutTiDg  the  right  to  demand  that  the  other  partj  do  some  net  for  hie 
benefit  and  to  his  adTantage  in  the  litigation,  obtains  an  order  of  the 
eonrt  oommanding  it  to  be  done^  and,  npon  refntal,  the  eourt,  by  way 
•C  ezeontion  of  its  order,  proceeds  as  for  oontempt,  for  the  purpose  of 
adTaneing  the  oiTil  remedy  of  the  other  party  to  the  sniti  it  is  a  civil 
proceeding,  and  an  appeal  lies  from  the  final  order  as  in  other  eivil  canses. 

Obdbr  to  P&oducb  Books— Di80Bn>niiCB  to  Oadbk— Appbau— A  pro* 
seeding  to  pnnish  a  party  to  a  oivil  action  for  disobeying  an  order  of 
the  court  to  prodnoe  lus  books  of  account  for  the  inspection  of  the  ad* 
▼erse  party,  and  to  enable  him  to  prepare  his  case  for  trial,  is  civil,  and 
not  criminaL  Such  order  of  the  eonrt,  before  any  proceedings  are  taken 
in  execution  thereof,  is  not  a  final  judgment,  reviewable  npon  appeal  or 
writ  of  error;  but  if  the  oonrt  has  attempted  to  enforce  obedience  to  its 
order  by  the  imposition  of  a  fine,  or  by  a  definite  term  of  imprisonment| 
as  for  a  contempt,  the  judgment  of  the  eonrt  impoeing  snoh  fine  or  im» 
prisonment  will  be  final,  and  an  appeal  will  lie  therefrom. 

Afpsai.— JuRUDUTriON  or  SuFRSMS  CouKT.— In  an  order  or  proceeding  ia* 
voWing  the  construction  of  a  constitutional  proTision  the  supreme  court 
has  jurisdiction  on  direct  appeal  from  the  trial  court. 

ATFMAin-OYwsMVJJMa  MoTiOK  TO  DiaMiss.— Judgment  of  rerersal  by  tlM 
supreme  oonrt  is,  in  effoct,  an  overmling  of  a  motion  to  dismiss* 

BsusAamo — Ejfsct  op  Filino  Pititioh  iob.— The  filing  of  a  petition  for 
a  rehearing  can,  under  the  rules  of  the  supreme  oonrt»  have  no  greater 
effect  than  to  stay  the  execution  of  the  judgment  pending  the  petition. 
An  order  oTerruling  the  petition  will  leave  the  judgment  in  full  force 
as  of  the  date  of  its  rendition. 

Appeal  from  an  order  of  the  circuit  court  in  the  Buit  of 
Berkowitz  ▼•  Lezter  et  al.,  imposing  a  fine  upon  John  T.  Lester 
for  contempt,  in  refusing  to  comply  with  an  order  of  that 
court  to  produce  certain  books  for  inspection  of  the  plaintiff 
and  bis  attorney.  Lester  brought  this  appeal,  and  among  the 
assignments  of  error  are  the  following:  That  said  order  was 
unconstitutional  and  void;  that  the  court  had  no  power  to 
make  and  enter  said  order  at  common  law  or  under  the  stat- 
utes of  Illinois;  that  the  court  had  no  power  to  enforce  said 
order  by  contempt  proceedings,  and  it  was  erroneous  to  so 
attempt  to  enforce  the  same. 

John  S.  Cook  and  John  N.  Jeweit^  for  the  appellant. 

ThovMu  J.  Suiherlandy  for  the  appellees. 

**•  Shope,  C.  J^  In  the  original  suit  of  Berlowitz  v.  Leater 
et  al.^  out  of  which  this  controversy  arises,  the  circuit  court 
made  an  order  upon  the  defehdants  to  place  the  books  in 
which  the  business  transactions  of  the  defendants  with  the 
plaintiff  and  other  persons  were  entered,  and  showing  all 
transactions  in   which   the  defendants,  as  a  firm   and  iB 
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inJifiduals,  were  in  any  way  interested,  in  the  posaessioD  of 
the  clerk  of  the  court,  that  they  might  be  inspected  by  the 
plaintiff  and  hia  attorney,  Tvith  leaye  to  examine  and  take 
copies,  in  order  that  they  might,  as  it  was  ***  claimed, 
prepare  for  the  trial  of  said  cause.  Before  any  proceedings 
were  taken  in  execution  of  that  order  the  defendants  brought 
the  case  to  this  court  by  writ  of  error,  for  the  purpose  of  hav- 
ing that  order  of  the  circuit  court  reversed.  We  then  dis- 
missed the  writ  of  error,  upon  the  sole  ground  that  the  order 
was  not  a  final  judgment,  reviewable  upon  appeal  or  error. 
In  delivering  its  opinion  in  that  case  this  court  said:  ^'Itwas 
the  privilege  of  the  defendants  either  to  obey  the  order  or  to 
stand  in  defiance  of  the  power  of  the  court.  Had  the  court 
attempted  to  enforce  obedience  to  its  order  by  the  imposilion 
of  a  fine,  with  an  order  for  execution,  or  by  a  definite  term  of 
imprisonment,  as  for  a  contempt  of  court,  the  judgment  of 
the  court  imposing  such  fine  or  imprisonment  would  be  final, 
and  from  which  an  appeal  might  be  taken  or  to  which  a  writ 
of  error  would  lie.  That  would  conform  exactly  with  the 
rule  stated  by  the  court  in  Blale  v.  Blake,  80  III  523.  On 
the  reviewing  of  such  a  judgment  of  the  court  that  might 
deprive  defendants  either  of  their  property  or  of  their  liberty, 
the  propriety  of  the  preliminary  or  interlocutory  order  could 
be  considered,  otherwise  not*':  Lester  y.  Beihowitz,  125  III 
307.  After  this  decision  the  circuit  court  attached  the  de- 
fendant for  contempti  for  refusing  to  obey  said  order,  and 
imposed  a  fine  of  two  hundred  dollars  upon  the  defendant^ 
Lester,  and  ordered  that  be  stand  committed  until  the  fine 
and  costs  of  the  proceeding  were  paid,  thus  bringing  the  case 
within  the  rule  there  announced,  and  making  the  case  one  in 
which  an  appeal  will  lie. 

As  a  general  rule  mere  errors  in  making  interlocutory 
orders  will  furnish  no  justification  for  refusing  to  obey  the 
same,  where  they  do  not  subject  the  party  to  the  payment 
of  money  or  imprisonment.  If  the  party  against  whom  such 
order  is  made  wishes  to  contest  the  vali<lity  or  propriety  of 
the  order  he  may  refuse  to  obey,  and  in  the  further  proceed- 
ing for  contempt  he  may  show  in  defense  that  the  court  had 
no  authority  to  make  the  order,  and  if  his  defense  is  disal- 
lowed, and  judgment  *^^  is  entered  against  him  for  a  sum  of 
money  by  way  of  fine,  enforceable  by  execution  or  imprison- 
ment, an  appeal  in  his  favor  will  lie. 

At  common  law,  in  suits  upon  sealed  instruments,  of  which 
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it  was  necessary  to  make  profert,  the  defendant  might  demand 
ojer^  and  thereby  have  an  inspection  of  the  instrument  sued 
Upon.  This  was  limited  to  contracts  or  other  instruments 
under  seal,  and  technically  known  as  deeds.  By  section  20, 
chapter  110,  of  our  statute  relating  to  practice,  this  rule  is 
extended  to  all  instruments  declared  on,  whether  under  seal 
or  not  It  reads:  ^^It  shall  not  be  necessary,  in  any  pleading, 
to  make  profert  of  the  instrument  alleged,  but  in  any  action 
or  defense  upon  an  instrument  in  writing,  whether  under  seal 
or  not,  if  the  same  is  not  lost  or  destroyed,  the  opposite  party 
may  have  oyer  thereof,  and  proceed  thereon  in  the  same  man- 
ner  as  if  profert  had  been  properly  made  according  to  the 
common  law."  And  it  was  held,  under  this  statute,  that  the 
court  might  compel  the  production  of  the  original  instrument 
sued  on:  Maion  v.  Buckmaster^  Beecher's  Breese,  27. 

Oyer  or  inspection  is  confined  to  instruments  in  writing 
declared  upon  and  constituting  the  cause  of  action,  or  set  up 
in  a  plea  by  way  of  defense.  It  does  not  apply  when  the  deed 
is  stated  as  mere  inducement.  The  common  law  also  fur- 
nished another  mode,  which  was  not  confined  to  instruments 
under  seal.  This  was  by  application,  pending  the  action,  to 
the  equitable  jurisdiction  of  the  court  for  an  order  to  inspect: 
Pollock  on  Documents,  1.  The  order  for  inspection  was 
obtainable  ^only  in  a  very  limited  number  of  cases,  as  where 
one  party  could  be  considered  as  holding  a  document  as  agent 
or  trustee  of  the  party  seeking  inspection,  or  where  the  appli- 
cant was  a  party  to  a  written  contract,  of  which  but  one  part 
is  executed,  or  where  one  part  has  been  lost  or  destroyed,  and 
it  was  also,  in  general,  considered  necessary  that  the  party 
applying  should  be  a  party  to  the  instrument  which  he  sought 
to  inspect;  and  although  a  trial  was  sometimes  postponed  for 
^^®  the  purpose  of  enabling  a  party  to  take  proceedings  in 
equity,  yet,  whenever  an  application  to  the  court  of  law  was 
in  the  nature  of  a  bill  for  discovery,  they  invariably  refused 
to  grant  inspection:  Pollock  on  Documents,  3. 

It  is  claimed,  however,  that  the  order  for  the  production 
and  inspection  of  the  defendants'  books  is  authorized  by  the 
statute  relating  to  evidence  (c.  51,  sec.  9),  which  provides 
that  "the  several  courts  shall  have  power,  in  any  action  pend- 
ing before  them,  upon  motion,  and  good  and  suflScient  cause 
shown,  and  reasonable  notice  thereof  given,  to  require  the 
parties,  or  either  of  them,  to  produce  books  or  writings  in 
their  possession  or  power  which  contain  evidence  pertinent  to 
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the  issae/'  The  evident  purpose  and  design  of  this  statute 
was  to  furnish  to  a  party  litigant  a  speedy  and  summary 
mode  by  which,  under  the  order  of  the  court,  to  obtain  writ- 
ten evidence  pertinent  to  the  issue  which  might  be  in  the 
possession  and  control  of  his  adversary,  and  thus  obviate  the 
necessity  of  a  bill  of  discovery  seeking  the  same  end.  It  is 
manifest  that  it  contemplates  the  production  of  evidence  on 
the  trial  of  the  cause  which  the  party  applying  therefor  is 
entitled  to  introduce  in  support  of  his  case,  and  which  the 
other  party  withholds.  It  is  only  such  books  or  writings 
as  contain  evidence  pertinent  to  the  issue  that  are  required 
to  be  produced,  and  it  is  for  the  purpose  of  enabling  the 
party  demanding  their  production  to  introduce  such  perti- 
nent matter  in  evidence  on  the  trial.  A  defendant  is  not 
required  to  disclose  matters  of  evidence  relied  upon  in  the 
defense,  and  thus  inform  the  plaintiff  of  his  case  farther  than 
the  pleadings  show.  Matters  purely  of  defense  are  the  prop- 
erty rights  of  the  defendant,  which  he  may  disclose  or  not 
upon  the  trial:  2  Phillips  on  Evidence,  330;  Lawrence  v. 
Ocean  In$,  Co,,,  11  Johns.  246;  Strong  v.  Strong^  1  Abb.  Pr. 
233.  This  is  undoubtedly  the  rule,  and  unless  a  showing  is 
made,  upon  good  and  sufficient  cause,  that  the  evidence 
sought,  or  that  the  books  and  papers  required  to  be  produced, 
contain  evidence  ^^*  pertinent  to  the  issae  on  behalf  of  the 
party  applying  therefor,  the  application  should  be  denied 

The  plaintiff  in  his  motion,  and  affidavits  in  support 
thereof,  failed  entirely  to  show  that  the  books  of  the  defend- 
ants  which  he  asked  to  inspect  were  required  for  any  purpose 
of  evidence  in  the  case.  Indeed,  it  is  apparent  that  the  ap- 
plication was  not  for  the  production  of  such  books  to  be  used 
on  the  trial  of  the  cause,  but  for  the  inspection  of  plaintiff 
and  his  counsel  out  of  court,  and  for  the  purpose  of  preparing 
the  case  of  the  plaintiff  for  trial.  It  was  shown  on  the  hear^ 
ing  by  the  affidavits  filed  by  defendants,  that  full  and  com* 
plete  statements  of  all  the  plaintiff's  dealings  with  the  de- 
fendant firm,  or  through  them,  had  been  furnished,  together 
with  a  full  transcript  of  his  account,  and  which  were  attached 
to  the  affidavit  of  the  defendant  Peters,  filed  on  the  hearing 
of  the  contempt  case.  The  object  and  purpose  of  the  applica. 
tions  were  to  enable  the  plaintiff  and  his  attorney  to  inspect 
not  only  the  accounts  of  the  plaintiff  with  the  defendants, 
and  all  entries  made  on  tlieir  books  in  respect  of  the  dealings 
between  ihem,  but  also  the  inspection  of  daily  purchases  and 
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Eales  of  Blocks  by  the  defendants  during  the  time  of  the  trans- 
actions between  plaintiff  and  defendants,  irrespective  of  to  or 
for  whonQyOr  for  whose  account  such  sales  or  purchases  were 
made,  and  the  entry  of  all  stocks  carried  by  the  defendants 
for  themselves  or  others,  from  day  to  day,  and  on  each  day 
during  the  same  period.  It  was  sought,  and  such  was  the 
order  of  the  court,  that  the  books  of  the  defendants  should  be 
impounded  with  the  clerk  of  the  court  indefinitely,  for  the 
purposes  of  such  examination  and  inspection  by  counsel. 
Under  the  statute  quoted  the  court  has  power  to  compel  the 
production  of  the  books  of  a  party  to  be  used  in  evidence  on 
the  trial  by  his  adversary,  upon  proper  showing  that  they 
contain  entries  tending  to  prove  the  issues;  but  the  statute 
cannot  be  construed  as  giving  the  court  power  and  authority 
to  take  the  books  and  papers  of  the  party  and  impound  them 
with  an  ^^^  officer  of  the  court  for  inspection  or  examination 
out  of  the  presence  of  the  court.  The  books  sought  to  be  in- 
spected in  this  case  were  the  property  of  the  defendants,  and 
contained  many  entries,  as  it  is  shown,  of  business  transac- 
tions of  the  defendants  with  many  other  persons,  and  to  large 
amounts,  in  which  the  plaintiff  had  no  interest  whatever. 
The  right  to  compel  the  proiluction  of  books  as  evidence  is 
clear.  The  right  to  compel  their  submission  to  a  general  ex* 
amination  and  inspection  out  of  the  presence  of  the  court, 
even  though  in  the  possession  of  one  of  its  oflScers,  is  entirely 
a  different  matter.  It  will  not  be  understood  that  the  rule  for 
the  production  of  books  before  a  master  in  chancery,  in  proper 
cases,  is  here  sought  to  be  stated.  It  is  only  such  entries  as  in 
someway  tend  to  prove  a  matter  material  to  the  issue  that  are 
competent  to  be  considered  upon  compliance  with  the  order 
to  produce  the  same.  It  might  be  that  these  books  of  the  de* 
fendants  might  contain  entries  tending  to  show  illegal  trans- 
actions upon  the  stock  exchange,  or  upon  the  board  of  trade, 
of  which  the  entries  in  such  books  might  become  competent 
evidence  against  the  defendants  in  penal  prosecutions;  but 
Bach  fact,  if  it  existed,  or  was  shown  by  aflSdavit  to  existi 
would  furnish  no  ground  or  justification  for  the  order  made. 
Tke  statute  does  not  give  the  right  to- compel  the  submission 
of  the  books  of  a  party  to  general  inspection  or  examination 
for  fishing  purposes,  or  with  a  view  to  find  evidence  to  be 
used  in  other  suits  or  prosecutions:  Updyhe  v.  Marble^  44 
Barb.  69;  Mott  v.  Consumen^  Ice  Co.^  52  How.  Pr.  148;  CuiUf 
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y.  Poole,  54  How.  Pr.  311;  Whitman  y.  Welter,  89  IncL  515; 
2  Best  on  Evidence,  sec.  625. 

The  Btatate  under  consideration  ought,  if  possible,  to  re> 
oeive  such  a  construction  as  will  not  render  it  in  conflict  with 
the  constitution  of  the  state  or  of  the  United  States.  The 
constitution  of  this  state  provides  that  the  right  of  the  people 
to  be  secure  in  their  persons,  houses,  papers,  and  effects,  against 
unreasonable  searches  and  seizures  shall  not  be  yiolated.  ^*^ 
Cooley,  in  a  note  to  his  work  on  Constitutional  Limitations, 
page  307,  after  referring  to  a  few  cases  in  which  the  court 
has  ordered  a  production  of  private  telegrams,  says:  *'  We 
should  suppose,  were  it  not  for  the  opinions  to  the  contrary 
by  tribunals  so  eminent,  that  the  party  could  not  be  entitled 
to  a  man's  private  correspondence,  whether  he  obtained  it  by 
seizing  it  in  the  mail,  or  by  compelling  the  operator  of  the 
telegraph  to  testify  to  it,  or  by  requiring  the  servant  to  take 
from  hie  desk  his  private  letters  and  journals,  and  bring  them 
into  court  on  eubpcena  duces  tecum.  Any  such  compulsory  pro- 
cess to  obtain  it  seems  a  most  arbitrary  and  unjustiflable 
seizure  of  private  papers — such  an  unreasonable  seizure  as  is 
directly  condemned  by  the  constitution."  See,  also,  Kilboum 
V.  Thompson,  103  U,  S.  168;  Boyd  v.  United  States,  116  U.  & 
616. 

Under  the  constitution  the  defendants'  private  books  and 
papers  were  protected  against  unreasonable  searches  and  seiz- 
ures, and  we  think  that  this  constitutional  right  was  violated 
and  disregarded  by  the  order  of  the  court.  While  an  order 
for  the  production  of  a  party's  books  on  the  trial,  to  be  used 
as  evidence,  in  proper  cases  and  upon  proper  showing,  is  not 
an  unreasonable  seizure  of  them,  an  order  by  which  his  books 
are  taken  from  his  custody  and  committed  to  that  of  a  third 
person,  for  an  indefinite  period  of  time,  for  an  inspection, 
generally,  into  all  his  affairs  by  the  opposite  party  and  his 
counsel,  with  leave  to  take  copies  of  the  entries  therein,  in  our 
opinion  is  unwarranted  by  the  law,  amounts  to  an  unlawful 
deprivation  of  his  property  rights,  and  is  in  palpable  violation 
of  his  constitutional  right  to  be  secure  against  unreasonable 
seizure  of  his  papers  and  effects.  The  statute  under  consider- 
ation  was  not  intended  to  justify  such  taking  and  holding  of 
the  private  books  of  a  litigant.  As  before  said,  its  purpose 
is  met  when  the  party  is  required  to  produce,  in  open  court, 
all  books  and  papers  in  his  possession  or  power  which  contain 
evidence  pertinent  to  the  issue,  and  reasonable  opportunity 
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^^^  is  given  for  examination  thereof  in  the  presence  and 
under  the  direction  of  the  court. 

We  are  of  opinion  that  the  court  exceeded  its  power  in 
requiring  the  defendants  to  place  their  books  of  account  in 
the  hands  of  the  clerk,  there  to  remain  indefinitely,  with  leave 
to  the  plaintiff  and  his  attorney  to  make  copies  of  the  entries 
therein,  not  for  the  purpose  of  being  then  used  in  evidence 
under  the  direction  of  the  court,  but  for  the  purpose  of  ena- 
bling the  plaintiff  to  prepare  his  case,  with  the  advantage  of 
being  advised  beforehand  of  the  defendant's  defense  to  his 
action.  The  defendant  had  the  right  to  question  the  propriety 
of  such  order,  and,  as  we  have  seen,  to  do  so  he  must  refuse 
to  obey.  The  order  being  unauthorized,  he  had  a  right  to 
disregard  it,  and  there  was,  therefore,  error  in  the  imposition 
of  a  fine  for  his  disobedience  of  sucli  order. 

For  the  reasons  given,  the  order  of  July  12,  1887,  and  the 
judgment  of  the  court  in  the  attachment  proceeding,  are 
reversed. 

In  response  to  a  petition  for  a  rehearing,  the  following 
additional  opinion  was  filed: 

Per  Curiam.  In  the  petition  for  rehearing  the  point  is 
made,  among  others,  that  the  court  failed  to  determine  the 
motion  made  in  this  court,  to  dismiss  the  appeal.  The  effect 
of  the  judgment  of  reversal  was,  as  a  matter  of  course,  an 
overruling  of  the  motion,  but  it  is  probable  that  sufliicient 
attention  to  the  point  was  not  given  in  the  opinion. 

The  first  ground  upon  which  the  motion  was  predicated  is, 
that  the  proceeding  is  a  criminal  case,  and  therefore,  if  review- 
able at  all,  it  can  be  done  only  on  writ  of  error.  It  is  insisted 
that  tlie  holding  in  respect  of  this  question,  in  the  principal 
case  of  Lester  v.  Berkowitz^  126  III.  807,  cited  and  relied 
upon  in  the  opinion  in  this  case,  was  dictum  merely.  We 
are  of  the  opinion  that  this  proceeding,  although  crinn'nnl 
**•  in  form,  is  purely  a  civil  remedy,  intended  to  enforce  tlie 
private  right  of  the  party  litigant.  There  is,  as  held  in  Hon:' 
ard  V.  Durand,  86  Ga.  368,  91  Am.  Dec.  767,  a  clear  distinc- 
tion, both  upon  principle  and  by  the  authorities,  between  that 
class  of  cases  where  it  is  sought  to  vindicate  the  authority  or 
dignity  of  the  court,  and  those  where  the  proceeding  is  reme- 
dial, and  intended  to  compel  the  doing  or  omission  of  an  act 
necessary  to  the  administration  of  justice  in  enforcing  some 
private  right.  In  People  v.  Compton,  1  Duer,  612,  it  is  said 
that  *^a  solid  and  obvious  distinction"  exists  between  con- 
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tempt  caseB  Btrictly  and  those  acts  denominated  contempts 
which  are  punished  as  such  only  for  the  purpose  of  enforcing 
a  civil  remedy.  In  Crook  v.  People,  16  111.  534,  we  said:  "  Pro- 
ceedings as  for  contempt  are  recognized  as  a  right  of  the  party 
in  interest,  and  distinguishable  from  merely  criminal  con- 
tempts." The  authorities  sustaining  and  recognizing  this 
distinction  are  numerous,  from  among  which  may  be  cited, 
in  addition  to  those  already  noted:  Phillips  v.  Welch,  11  Nev.  - 
187;  Tome's  Appeal^  60  Pa.  St  285;  Cobb  v.  Black,  84  Ga, 
162;  Hawley  y.  Bennett,  4  Paige,  163;  Androscoggin  etc.  K  fi. 
Co.  V.  Androscoggin  R.  R.  Co.^  49  Me.  392;  Ruhl  v.  RuJd,  24 
W.  Va.  279;  Ez  parte  Bollig,  31  111.  96;  Buck  v.  Buck,  60  III. 
105;  Bobbins  y.  Qorham,  25  N.  Y.  588.  The  late  case  of  People 
y.  Diedrich,  141  111.  669,  is  practically  conclusive  of  every 
question  arising  upon  this  branch  of  the  case. 

When  the  contempt  consists  of  something  done  or  omitted 
in  the  presence  of  the  court,  tending  to  impede  or  interrupt 
its  proceedings  or  lessen  its  dignity,  or,  out  of  its  presence, 
in  disregard  or  abuse  of  its  process,  or  in  doing  some  act 
injurious  to  a  party  protected  by  the  order  of  the  court,  which 
has  been  forbidden  by  its  order,  the  proceeding  is  punitive, 
and  is  inflicted  by  way  of  punishment  for  the  wrongful  act, 
and  to  vindicate  the  authority  and  dignity  of  the  people,  as 
represented  in  and  by  their  judicial  tribunals.  In  such  cases, 
although  the  application  for  attachment,  when  necessary  to 
^'^  be  made,  may  be  made  and  filed  in  the  original  cause, 
the  contempt  proceeding  will  be  a  distinct  case,  criminal  in 
its  nature,  and  may  properly  be  docketed  and  carried  on  as 
such,  and  the  judgment  entered  therein  will  exhaust  the 
power  of  the  court  to  further  punish  for  the  same  act  and 
offense:  Ex  parte  Kearney^!  Whesii.  42;  CariwrighVs  case,lH 
Mass.  238;  New  Orleans  v.  Steamship  Co.,  20  Wall.  392; 
Ingraham  v.  People,  94  111.  428,  and  cases  supra. 

Cases  of  that  character  are  clearly  distinguished  from  cases 
where  a  party  to  a  civil  suit,  having  the  right  to  demand  that 
the  other  party  do  some  act  for  his  benefit  and  to  his  advan- 
tage in  the  litigation,  obtains  an  order  of  the  court  command, 
ing  it  to  be  done,  and,  upon  refusal,  the  court,  by  way  of 
execution  of  its  order,  proceeds  as  for  contempt,  for  the  pur^ 
pose  of  advancing  the  civil  remedy  of  the  other  party  to  the 
suit.  In  this  class  of  cases,  while  the  authority  of  the  court 
will  be  incidentally  vindicated,  its  power  has  been  called  into 
exercise  for  the  benefit  of  a  private  litigant,  and  not  in  the 
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public  interest  or  to  viDdicate  any  public  right,  and  the  pro* 
ceeding  is  regarded  as  coerciye,  merely.  In  People  v.  Court 
of  Oyer  and  Terminer,  101  N.  Y.  247,  54  Am.  Rep.  691,  the 
court  of  appeals  of  that  state,  referring  to  this  class  of  coercive 
orders,  saj:  **And  if  imprisonment  is  ordered  it  is  awarded, 
not  as  punishment,  but  as  a  means  to  an  end,  and  that  end 
the  benefit  of  the  suitor  in  some  act  or  omission  compelled, 
which  are  essential  to  his  particular  rights  of  person  or  prop- 
erty  If,  in  this  class  of  cases,  there  exist  traces  of  Tin- 

dication  of  public  authority  they  are  faint,  and  are  utterly 
lost  in  the  characteristic,  which  is  strongly  predominant,  of 
protection  to  private  rights  imperiled,  or  indemnity  for  such 
rights  defeated."  In  Phillips  y.  Welch,  11  Nev.  187,  the  court, 
after  saying  that  'Mf  the  contempt  consists  of  the  refusal  of 
the  party  to  do  something  he  is  ordered  to  do  for  the  benefit 
or  advantage  of  the  other  party,  the  process  is  civil,"  then 
adds,  ^**  that  this  distinction  is  consistent  with  all  the  de- 
cisions, and  in  no  other  way  can  they  be  rendered  consistent 
with  each  other. 

It  is  wholly  unimportant  whether  the  original  order  be  for 
the  payment  of  money,  for  the  delivery  of  deeds  or  writings, 
the  production  of  books,  or  the  doing  or  omitting  to  do  any 
other  act  or  thing  for  the  benefit  of  the  adverse  party  to  the 
civil  litigation.  The  order  of  which  he  is  alleged  to  be  in 
contempt  was  entered  solely  to  advance  the  private  right  in 
the  civil  proceeding,  and  any  penalty  infiicted  is  by  way  of 
execution  of  that  order:  3  Am.  &  £ng.  Ency.  of  Law,  396, 
and  cases  in  note.  Nor  is  the  mode  of  punishment  adopted 
by  the  court  at  all  important  If  punishment  is  imposed  for 
a  criminal  contempt  the  power  of  the  court  to  further  punish 
for  the  same  act  and  offense  is  exhausted.  In  the  class  of 
cases  where  the  penalty  inflicted  is  intended  to  be  coercive 
the  party  in  contempt  can  only  be  relieved  by  compliance 
with  the  order.  If  the  defendant  hnd  been  committed  until 
he  complied  with  the  former  order,  the  imprisonment  would 
cease  upon  such  compliance.  The  imposition  of  a  fine  was 
no  less  coercive.  The  appellant  could  not,  by  payment  of 
the  fine,  absolve  himself  from  contempt.  The  purpose  being 
to  compel  obedience  to  its  former  order,  the  court  would  im- 
pose other  penalties  until  there  was  full  compliance.  If, 
from  the  proceeding  for  criminal  contempt,  a  private  party  is 
benefited  or  his  remedy  advanced  it  will  be  simply  because 
the  conviction  operates  in  terrorem  upon  the  wrongdoer,  in 
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like  manner  m  would  the  enforcement  of  a  criminal  statuta 
or  penal  proyision;  in  the  other,  the  purpose  is  the  advance- 
ment of  the  private  right  of  the  partj  in  his  civil  suit  In 
one  class  the  object  of  the  proceeding  is,  by  punishment  of 
the  wrongdoer,  to  yindicate  and  preserve  the  dignity  of  and 
respect  for  the  public  authority;  in  the  other,  to  afford  relief 
inter  pariei.  Both  upon  principle  and  authority  this  proceed- 
ing was  therefore  a  civil  proceeding,  and  au  appeal  therefore 
lies  from  the  ^^^  final  order  as  in  other  civil  causes:  Blah  J, 
Blake^  80  111.  623;  Tolman  r.  Jones,  114  111.  147;  Walton  v. 
Develing,  61  IlL  206;  People  y.  Diedrieh,  141  111.  669,  and 
eases  eited. 

It  is  insisted,  also,  that  the  appeal  should  have  been  dis- 
missed, for  the  reason  that  this  court  was  without  jurisdiction, 
and  that  if  appeal  was  allowable  it  should  have  been  taken 
to  the  appellate  court.  A  construction  of  the  constitutional 
provision  providing  for  security  against  unreasonable  searches 
and  seisuresof  papers  and  effects  of  the  citizen  is  fairly  raised 
and  pressed  in  argument.  We  are  of  opinion  that  a  construc- 
tion of  the  provision  of  the  constitution  is  so  far  involved  as 
to  give  this  court,  under  the  statute,  jurisdiction  on  direct 
appeal.  The  motion  to  dismiss  the  appeal  was  properly  over- 
ruled. 

It  is  also  insisted  in  the  petition  for  rehearing  that  the  orig- 
inal order  and  the  record  in  the  original  cause  showing  the 
stepa  taken  precedent  to  the  entry  of  the  order  holding  the 
appellant  to  be  in  contempt  and  imposing  the  penalty,  is  not 
properly  before  us,  and  a  motion  was  made  in  this  court 
originally  to  strike  out  the  transcript  of  the  record  and  bill  of 
exceptions  therein.  The  holding  in  respect  of  whether  the  con- 
tempt proceeding  should  be  entitled  and  prosecuted  as  an  in. 
dependent  proceeding  in  the  name  of  the  people,  or  carried  on 
as  a  part  of  the  civil  proceeding  to  which  it  is  incident,  is  not 
uniform.  The  question  has  ordinarily  been  treated,  as  it  neces- 
sarily is,  of  comparatively  little  importance.  When  the  pro- 
ceeding is  for  criminal  contempt  it  would  be  more  appropriate 
to  prosecute  in  the  name  of  the  people,  and  such  is  the  general 
practice:  CartwrighVe  ecLse,  1 14  Mass.  238.  Where  the  contempt 
proceeding  is  really  but  an  incident  of  the  principal  suit  the 
practice  seems  to  have  been  to  entitle  and  file  the  papers  in 
the  original  cause:  £uci  y.  Buek^  60  111.  105;  Blake  v.  Blake, 
80  111.  523;  Wightman  v.  Wightman,  45  111.  167;  HiU  y. 
Orandall,  52  IlL  70*  Dickey  v.  Seed,  78  111.  261;  Tolman  v. 
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***  Jbn^f,  114  III.  147;  Rapalje  on  Contempts,  nee.  95.  Bat 
in  no  event  could  the  mere  entitling  of  the  cause  change  the 
nature  or  character  of  the  proceedings,  and  render  thatcrim* 
inal  which  was  otherwise  a  civil  proceeding;  and  in  all  this 
class  of  cases  so  much  of  the  record  in  the  original  cause  as 
may  be  necessary  to  show  the  order  upon  which  the  alleged 
contempt  is  based,  and  the  proceedings  had  in  respect 
thereof,  will,  if  properly  incorporated  into  the  record,  as  is 
here  done,  be  brought  up  by  appeal  from  the  order  in  the 
contempt  proceeding,  and  may  be  considered  on  such  appeaL 
The  motion  was  in  effect  overruled,  and,  we  think,  properly  sa 

Suggestion  is  made  of  the  death  of  appellant  Lester  since 
the  rendition  of  judgment  of  reversal  in  this  court,  and  pend* 
ing  the  petition  for  rehearing.  The  filing  the  petition  for 
rehearing  can,  under  the  rules  of  court,  have  no  greater 
effect  than  to  stay  the  execution  of  the  judgment  pending  the 
petition.  It  has  no  effect  upon  the  judgment,  and,  there- 
fore,  if  rehearing  is  to  be  denied,  as  it  must  be  in  this  ease, 
no  necessity  exists  for  reviving  the  suit  in  the  name  of  the 
personal  representative  of  appellant  if  it  is  otherwise  proper 
to  do  so.  The  order  overruling  the  petition  for  rehearing 
would  leave  the  judgment  in  full  foroe  as  of  the  date  of  its 
rendition,  if  rendered  in  vacation,  and  as  of  the  last  day  of 
the  term,  if  rendered  in  term  time. 

We  are  of  opinion  that  the  petition  for  rehearing  should 
be  denied,  and  this  cause  having  been  taken  under  advise* 
ment  at  the  last  term  of  the  court,  in  the  northern  grand 
division  of  the  state,  where  the  same  is  pending,  it  is  now 
ordered,  in  vacation,  that  rehearing  be  denied* 


Ooimafrr— Whxv  a  Gkimihal  PaooBBDUia.-^A  criminal  aontampt  is 
an  Mt  in  dun«p«ot  of  the  eonrt  or  of  iii  proooM  whioh  obolrnote  the 
•dninittrmtioB  of  jottioo  or  tenda  to  bring  the  oonrt  in  ditropntos  Mob  forU 
Moiiom  27  Toz.  Appw  S28;  11  Am.  8t.  Rep.  207»  and  nota. 

OoMmfFT— •PKAonoi.^Contampt,  though  a  apaoiflo  criminal  cffanaa,  ie 
proteentad  aa  a  matter  of  praotioa  in  the  oansa  or  proceeding  out  of  which 
it  aroae,  and  not  aa  a  aeparate  proceeding  with  a  title  of  ita  own:  Mm  porft 
Allien,  77  Gal.  196;  11  Am.  St.  Rep.  968. 

Svpum  OouRT^JaaiSDiarioif  or. — Wheneyer  a  oonatitnttonal  qneatloa 
b  neoeaaary  to  be  determined  in  the  adjudication  of  a  caae  the  tuprema 
eoort  baa  Jurisdiction  to  rcTiew  the  proceedings  upon  appealer  writ  of  errort 
PUfitpt  V.  Demer,  19  Col.  179;  anU,  2S0,  and  note. 

Appbal— [Ubxariko — ErpECT  or. — Granting  a  rehearing  In  equity  do« 
act  per  M  vacate  the  decree,  bat  simply  opens  it  for  reversal,  alteration,  or 
oonection:  LodaeooU  t.  Boies,  I  Del.  Ch.  433;  12  Am.  Dec.  121.    The  fil« 
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lag  of  a  notloii  for  loavo  to  protont  a  poiition  for  rehearing,  or  oTieii  the 
graoiing  of  euoh  leare^  doei  not  hare  the  effeet  to  Taeate,  annul,  or  raspend 
a  judgment  of  the  inpremo  ooort:  Athleif  ▼.  Bfde,  6  Ark.  92;  42  Am.  Deo 

Fowar  to  Oompol  Party  to  Produoo  Booka  and  Paparn  aa  BTldanea 
or  for  tha  WTamlfiation  of  Hia  Advaraary. 

O/tke  Power  in  QeneroL-^'Bj  tha  ancient  rule  of  the  common  law  no  man 
waa  bound  to  furnish  his  adversary  with  evidence  to  be  uaed  against  him- 
•alf;  See  Anowffmom,  3  Salk.  363.  And  parties  not  being  competent  wit- 
nesses at  common  law,  notice  to  produce  was  the  only  remedy  of  a  party  in 
a  snit  at  law,  ntiless  ho  resorted  to  equity,  in  case  tiie  other  party  to  the 
rsoord  had  in  his  possession  books  or  papers  containing  ovidenoe  materisl 
to  the  trial,  and  such  notice  never  enabled  the  party  to  compel  the  produo* 
tion  of  such  books  or  papers.  All  the  effect  it  had  was  to  lay  the  founda- 
tion for  the  introduction  of  parol  or  seooudary  proof  of  their  contents,  in 
ease  it  appeared  that  the  books  and  papers  described  in  the  notice  were  in 
the  possession  of  tha  party  notified,  and  that  he  refused  to  produce  them  at 
the  trial  as  requested:  MtrehanU'  NaL  Bank  v.  Siaie  NaL  Bant,  3  Cliff.  201, 
203;  Smith  v.  Benin,  131  N.  Y.  169,  175;  and  see  AwUin  v.  Thomnm,  45 
K.  H.  113.  Even  orders  for  the  inspection  of  documents  could  not  be  made 
by  a  court  of  common  law,  except  when  the  document  was  conn  tod  cr  pleaded 
on,  or  might  be  considered  as  held  in  trust  for  the  moving  party:  Union 
Pac  i?y.  Co.  V.  Bottford,  141  U.  S.  260,  254.  In  later  times,  however,  the 
•triotness  of  the  old  rule  was  considerably  relaxed,  and  it  became  the  estab- 
lished English  practice  for  the  court  to  order  a  party  to  furnish  papers  to 
his  adversary,  or  allow  oopies  of  them  to  be  taken,  if  material  to  his  suit 
or  defense:  Black  v.  Qomporin,  7  Ex.  67;  Bend  ▼.  Coieman,  2  DowL  P.  C 
854;  2  Car.  &  M.  456;  Doe.  dem  v.  Slight,  1  Dowl.  P.  C.  163;  Pric«  t.  Bar- 
rieon,  8  Com.  B.,  N.  S.,  617;  Steadman  v.  Arden,  15  Mees.  &  W.  587.  But 
the  New  York  court,  in  the  earlier  decisions,  declined  to  follow  the  Eng- 
lish practice,  except  in  certain  cases,  as  where  the  instrument  to  be 
inspected  or  copied  was  tiie  immediate  foundation  of  the  action,  and  in 
a  few  other  cases  depending  upon  peculiar  circumstances.  It  was  held 
that  tha  exercise  of  the  power  of  courts  at  common  law  to  compel  the 
production  of  writings  in  actions  therein  was  confined  to  thoee  which 
were  the  foundation  of  the  action,  excluding  thoee  which  were  evidentiary 
only:  Willis  r,  Bailey,  19  Johns.  268;  Bank  of  Utica  ▼.  Hiiiard,  6  Cow. 
62.  The  broader  ground  was  taken,  however,  in  decitiona  of  the  same 
court,  that  either  party  was  entitled  to  a  rule  for  the  production  of  a 
paper,  when  on  a  bill  of  discovery  he  could  obtain  what  he  asked  for,  and  the 
paper  was  necessary  to  enable  him  to  proceed  in  his  canse  with  safety:  Lony 
reneer.  Ocean  Ins.  Co,,  11  Johna  245,  note;  WcUlis  ▼.  Murray,  4  Cow.  399; 
Townsemd  ▼.  Lawrence,  9  Wend.  458.  See  McQuiffaH  v.  Delaware  etc  E.  B.  Co., 
129  N.  Y.  54;  26  Am.  St.  Rep.  507.  And  it  is  a  matter  of  course  in  courts 
of  law  to  compel  a  party  who  has  the  possession  of  a  document  belonging 
equally  to  both,  to  produce  the  same  for  the  inspection  of  his  adversary, 
for  the  purposes  of  tha  suit:  Kelljf  t.  ISck/ord,  6  Paige,  548b  A  plaintiff 
who^  in  whateTcr  manner  or  nnder  whatever  name,  is  entitled  to  a  portion 
of  the  proceeds  of  a  common  venture^  is  prima  /ado  entitled  to  an  inspeo* 
tion,  when  necessary,  of  the  books  containing  the  records  thereof,  unless 
it  appears  that  the  appUoation  ia  ia  bad  faitht  VieUor  ▼•  OppenMait  31 
Abb.  M.  a  181. 
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A  eonrt  of  aquity  hat  the  podrw  to  compel  tb«  ditooTery  Ukd  prodao- 
tUm  of  papers  in  viitne  of  ito  inherent  and  general  Jnrisdtetion.  knd, 
aecording  to  tho  principlea  and  practioe  of  snch  courts,  a  bill  called  a  bUl 
of  diacorary  maj  be  filed  for  the  discoTcry  of  facts  in  the  knowledge  of  aa 
adverse  party,  or  of  deeds  or  writings,  or  other  things  in  his  custody  and 
power,  and  is  nsnally  employed  to  enable  the  complainant  to  prosecnte  or 
defend  an  action:  Town$end  r.  Lawrence,  9  Wend.  458.  460.  And  if  deeds, 
letters,  or  other  writings  are  referred  to  in  an  answer  the  same  will,  on  the 
plaintiff's  motion,  be  ordered  to  be  left  with  an  officer  of  the  conrt  for  the  in* 
speeiion  of  the  compUinantor  his  counsel :  Tawnsendr.  Lawrence,  9  Wend. 
458,400  J%n«  t.  Wrighi,  14  Yes.  211,214;  Bigchofehcimv.  Brown,29Ved. 
Repi  341 ,  342L  Where  the  books  or  papers  of  the  plaintiff  are  required  by  the 
defendant  for  the  purposes  of  his  defense  in  the  snit  he  ought  to  file  m 
cross-bill  against  the  plaintiff  for  a  discoTcry  of  them:  KeUjf  t.  Ec^ford^  5 
Paige,  548;  MUUape  t.  Pffeifer,  44  Miss.  806. 

The  production  and  inspection  of  documents  in  the  hands  of  the  adverse 
party,  both  in  suits  at  law  and  in  equity,  are  now  obtained  and  regulated  by 
statute,  not  only  in  England,  but  very  generally  in  this  country.  And  it 
was  not  until  the  enactment  of  such  statutes,  conferring  upon  common-law 
courts  the  same  power  to  compel  the  discovery  and  inspection  of  books  and 
papers,  which  was  exercised  by  courts  of  chancery,  that  courts  of  common  law 
claimed  or  exercised  full  power  over  the  subject:  See  MeQuigan  v.  Delaware 
eie.  S.  R.  Ca.^  129  N.  Y.  60,  54;  26  Am.  St.  Rep.  507.  The  matter  is  regulated 
in  English  practice  by  Statutes  14  and  16  Victoria,  chapter  99,  section  6,  and 
17  and  18  Victoria,  chapter  125,  sections  50,  58,  which  confer  upon  the  superior 
courts  of  common  law  in  Great  Britain  and  Ireland  the  equitable  power  to 
compel  the  production  and  inspection  of  documents  relating  to  the  subject  in 
dispute.  But  it  has  been  said  of  these  statutes  that  they  are  to  be  considered 
rather  as  declaratory,  than  creatiye,  of  the  jurisdiction  of  the  courts  of  com* 
mon  law  in  this  respect:  Elp  v.  Mowry,  12  R.  I.  570,  571;  and  see  HUyard 
T.  TownMpt  Zll^.  J.Im  170.  Under  the  English  statutes  the  right  to  discov* 
ety  is  regulated  by  the  rules  previously  existing  in  the  court  of  chancery  t 
Anderaon  r.  Bank  of  Britieh  Colttmbia,  2  Gh.  Div.  644;  the  old  practice  fur- 
nishss  a  guide  by  analogy  to  the  present  practice:  Ca$hin  v.  Oraddock,  2  Ch. 
Div.  140,  147.  So,  it  is  observed,  generally,  that  the  application  under  stat* 
utes  providing  for  the  production  of  writings  is  clearly  intended  as  a  sub- 
stitute for  the  more  ancient  and  cumbersome  method  of  a  bill  of  discovery, 
and  that  whencTor  the  application  shows  a  case  which  would  entitle  the  party 
to  relief  under  such  a  bill  he  may  have  such  relief  under  the  statute:  See 
Arnold  v.  PawUaei  etc  Waier  Co.,  18  R.  I.  Towneend  v.  Lawt-enee,  9 

Wend.  458;  Owld  ▼.  McCaHy,  11  N.  Y.  575;  Faircloth  v.  Jordan,  15  Ga. 
511.  And  it  is  held  in  Massachuaetts  that  the  statutory  provisions  whereby 
parties  are  made  competent  witnesses,  and  are  permitted  in  suits  at  law  or 
in  equity  to  obtain  from  each  other  the  discovery  of  facts  and  documents  by 
filiug  interrogatories,  have  not  taken  away  the  jurisdiction  of  the  court  to 
entertain  bills  ol  discovery:  Poet  v.  Toledo  etc  R,  R  Co,,  144  Mass  341.  69 
Am.  Rep.  86;  And  see  Handky  v.  HeJUn,  84  Ala.  600;  Oliviem  t.  (Tnivereiiy, 
PhiU.  Eq.  69;  Bryant  v.  Leyiand,  6  Fed.  Rep.  125,  126. 

In  the  trial  of  actions  at  law  in  the  courts  of  the  United  States  the  pro- 
ceeding for  the  production  of  books  or  papers  in  the  possession  of  the  par- 
tios  is  regulated  by  the  Revised  Statutes:  U.  S.  Rev.  Stats.,  seo.  724.  The 
provision  authorising  the  proceeding  was  framed  in  order  to  confer  power 
which  did  not  previously  exist  at  oonunon  law  in  compelling  the  production 
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of  doenmentt  bj  partl«t  upon  motiofi,  and  it  bu  no  applicatton  to  aiiti  in 
•quity.  The  ottabliahed  praetieo  in  equity  is  deemed  adequate  on  that  lide 
of  the  court:  BUchqftheim  t.  Brwon,  24  BUtchf.  178;  29  Fed.  Bap.  341; 
UnUed  8kUe$  t.  Babcoek,  8  DilL  666.  Ae  to  the  proper  practice  under  the 
•tatute,  eee  LowetuUin  r,  Carq/^  12  Fed.  Bep.  811,  812;  Qrtgonf  t.  Chicago 
tie,  B.  B.  Co.,  10  Fed.  Rep.  529;  Jcuquea  r.  Collins,  2  Blatehf.  23.  Briefly 
•tated,  the  motion  for  a  rule  to  produce  must  be  in  a  eaae  at  law,  and  on  due 
notice  to  the  opposite  party,  and  it  mutt  appear  that  the  books  or  writings 
are  in  the  possCMion  or  power  of  the  other  party,  and  that  they  contain  eri- 
dence  pertinent  to  the  issue,  and  that  the  case  and  circnmstanceo  are  snch 
that  the  party  might  be  compelled  to  produce  the  same,  as  therein  provided: 
MtrchanU"  Nat.  Bank  ▼.  SUxU  Nat.  Bank,  8  Cliff.  201, 203.  The  power  given 
by  the  statute  to  the  federal  courts  to  order  the  production  of  books  and 
papers  is  held  to  include  power  to  grant  an  inspection  before  trial,  with  per^ 
mission  to  make  copiesi  Exchange  NaL  Bank  t.  Wasliiia  CaUit  Co.,  61  Fed. 
Rep.  190;  Bank  r.  Tayloe,  2  Cranch  C.  G  427.  It  is  to  be  obsenred  that  parties 
to  suits  iu  equity,  as  well  as  in  suits  at  law,  are  now  competent  witnesses  in 
the  courts  of  the  United  States  by  statute,  and  may  now  be  examined  at  the 
instance  of  their  adversary.  And,  as  a  witness,  a  party  can  bo  compelled 
by  a  $uhpcena  duee$  tecwn  to  produce  books,  documents,  and  papers  in  his 
possession  the  same  as  any  other  witness:  Buekofsheim  v.  Brown,  24  Blateht 
173;  29  Fed.  Rep.  341;  Cnited  State»  t.  Babcock,  3  Dill.  566.  But  the  mere 
fact  that  statutes  have  conferred  upon  courts  of  law  the  power  to  compel 
parties  to  the  record  to  testify  as  witnesses  does  not  deprive  a  party  in  courts 
of  the  United  States  of  the  right  of  discovery  in  equity  when  seeking  equi- 
table relief.  Such  legal  remedy  is  not  as  effectual  as  the  equitable  remedy: 
Smjfihe  V.  Henry,  41  Fed.  Rep.  705,  715. 

When  the  Power  to  Compel  the  Production  qfBooka,  etc.,  wiU  be  Mxerdted.^ 
It  is  said  that,  unless  for  some  satisfactory  reason  to  be  made  apparent  to 
the  court,  each  party  ought  to  be  required,  when  it  is  desired,  to  diseloee  to 
the  other  any  books,  papers,  and  documents  within  his  power  which  may 
contain  evidence  pertinent  to  the  issue  to  be  tried:  Powere  t.  JKmendorf,  4 
How.  Pr.  60.  And  the  discretion  vested  in  the  conrt  on  such  an  application 
should  be  liberally  exercised  to  enable  parties  to  properly  prepare  for  trial: 
ffart  ▼.  Ogdensburg  etc,  B.  B.  Co.,  69  Hun,  497;  compare  Bkhmontfe  Affpeai, 
69  Conn.  226;  21  Am.  St.  Rep.  85.  But  the  enactments  upon  the  subject  gen* 
erally  make  it  a  condition  that  the  books,  etc.,  required  shall  contain  evidence 
relating  to  the  merits  of  the  case:  Keeler  v.  Jhuenbwry,  1  Duer,  660.  And 
it  is  held  that  the  party  desirous  of  a  discovery  must  show,  to  the  satii^ 
faction  of  the  court  or  officer,  that  the  books  or  papers  which  he  seeks  to 
have  produced  contain  evidence  relating  to  the  merite  of  the  action.  He 
must  state  the  facts  and  circumstances  upon  which  the  discovery  is  claimed, 
and  the  statement  of  the  facts  must  be  sn£Bcient  to  satisfy  the  oourt  or  offi- 
cer that  there  is  reason  to  believe  that  the  books  or  papers  whioh  the  psrty 
seeks  to  obtain  do  in  fact  contain  material  evidence:  Dame  t.  Dunham,  13 
How.  Pr.  425;  New  England  Iron  Co.  ▼.  New  York  etc.  Imp.  Ob.,  65  How.  Pr. 
351;  T/iompeonv.  ErieBy.  Co.,  10  Abb.  Pr.,  N.  a,  212,  225.  Enough  must  bs 
stated  to  justify  a  presumption  that  the  documents  relating  to  a  spedBed 
subject  matter  exist,  are  in  possession  or  control  of  the  other  party,  and 
that  they  will  tend  to  establish  some  claim  or  defense  of  the  party  seeking 
for  the  discovery:  Hoyt  v.  Ameriean  Exchange  Bank,  1  Doer,  656;  Ahlymqfer 
V.  Uealy,  12  N.  Y.  St  Rep.  677.  Some  necessity  for  inspection  must  exist 
before  it  can  be  directed,  and  curiceity  alone  will  not  suffice:   ffoUe  v. 
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SOmidt,  2  Johm  k  8.  28;  Bkn  t.  HeUrnan,  2  Hue.  K.  Y.  168;  18  K.  T. 
Snpp.  860.  An  order  sfaonld  not  be  made  to  prodnce  doenmenU  whieh 
may  be  of  no  use  when  produced:  WhUmtm  t.  Welter,  89  Ind.  61 6u  Hie 
booka  or  papers  called  for  ahonld  be  deaignated  with  a  reaaonable  degrao 
of  certainty,  and  the  facta  expected  to  be  proved  by  them  ahonld  be  atated, 
80  that  they  may  appear  to  be  pertinent  to  the  iasne,  or  relatiTe  to  the 
roattera  in  dispute:  Bsehbaek  ▼.  Lightner,  31  Md.  628;  ComUk  ▼.  Womutr, 
53 Hon,  40;  HaUtedr.  ^ToiiM,  23 N.  Y.  Sapp.  191;  DieUe  r.  Amtin,  66  How. 
Pr.  420.  Snch  are  a  few  of  the  more  general  rulea  applioable  where  the 
production  of  booka  and  papera  is  deaired  before  triaL 

But  the  right  to  the  inspection  of  booka  and  papers  with  a  tIow  to  \h% 
diacovery  of  evidence  ia  not  to  be  confounded  with  the  production  of  them 
on  the  examination  of  a  party  aa  a  witneaa  before  triaL  A  party  examined 
before  trial  may  be  required  by  tubpoma  dueu  tecum  to  prodnce  books  and 
papera,  bat  tbey  will  be  need  upon  the  examination  in  the  same  way  only 
aa  if  produced  on  hia  examination  as  a  witness  at  the  trial:  8miih  t. 
McDonaid,  I  AbU  N.  C.  350.  Snch  production  does  not  entitle  the  adTcrse 
party  to  a  diacovery  of  their  contents,  nor  to  an  inspection  or  examination 
of  them,  nor  to  a  conducting  of  the  examination  with  reapeot  to  them 
otherwise  than  as  at  the  trial:  McOuffin  v.  Dinnnore,  4  AbU  N.  O.  241; 
De  Barry  v.  Stanley,  6  Daly,  412.  And  see  Keenan  v.  O'Brien^  4  N.  Y.  Supp. 
66;  BUwm  v.  Pond'9  Bxtrad  Co,,  27  Abb.  N.  C.  366;  LeferU  v.  Brampion, 
24  How.  Pr.  257. 

To  justify  an  order  for  the  production  of  a  book  or  paper  it  ahonld  be 

shown  to  be  in  the  hands  of  the  party  agaioat  whom  such  order  is  aaked: 

Whiinutn  v.  WeUer,  39  Ind.  515;   Woods  v.  DeFiganiere,  25  How.  Pr.  522; 

MeCaU  v.  MoeehcowUa,  10  Civ.  Proc  107,  129;  though,  if  ahown  to  be  in 

the  poesession  of  the  servant  or  agent  of  such  party,  it  is  sufficient:  Far' 

qukcarsonY.  Balfmr,  1  Turn,  k  R.  190;  Eager  v.  Wiawall,  2  Paige.  369;  Beid 

V.  LangloiB,  1  Macn.  k  Q.  627,  636.     In  an  action  of  treapasa  to  land  against 

the  committee  of  a  lunatio  whose  title  deeds  were  in  the  custody  of  the 

coart^  having  jurisdiction  in  lunacy,  it  waa  held  that  an  order  on  the 

defendant  for  inapection  of  the  documents  ought  not  to  be  made,  aa  they 

were  not  in  his  possession  or  control:   Vician  v.  LiUle,  11  Q.  Bw  Div.  370. 

And  a  peraon  not  a  party  litigant  cannot  be  ordered  to  produce  a  document 

belonging  to  him,  nnleaa  the  parties  to  the  proceedings  are  entitled  to  its 

production  for  the  purpose  of  justice  at  the  moment  the  order  is  made,  as 

for  the  purpose  of  a  pending  trial,  hearing,  or  application,  or  in  order  to 

carry  out  or  complete  an  order  which  haa  already  been  obtained:  Elder  v. 

Carter,  23  Q.  K  Div.  194.     Compare  Davenbagh  v.  MeKinnie,  5  Cow.  27. 

And  an  infant  party  to  an  action  cannot  be  compelled  to  make  a  discovery 

of  docnments:  Curtie  v.  Mundp  (1892),  2  Q.  K  178;  Mayor  v.  CoUine,  24 

Qi  B.  Div.  361.    But  officers  of  a  corporation   may,  in  proper  cases,  be 

required  to  produce  books  and  papers  of  the  corporation  for  inspection:  La 

Forge  y.  La  Fargo  Fire  Ino,  Co.,  14  How.  Pr.  26;  Post  v.  Toledo  etc  B.  B,  Co,, 

144  Mass.  341;  59  Am.  Rep.  86.     And  it  was  held  that  a  corporation  not  a 

party  to  the  suit  might  be  compelled  to  produce  its  books  and  papers  in 

evidence,  which  might  be  necessary  and  vital  to  the  rights  of  litigants,  and 

that  considerations  of  inconvenience  must  give  way  to  the  paramount  righto 

of  parties  to  the  litigation:   Weriheim  v.  Continental  By,  and  Trust  Co,,  15 

Fed.  Bep.  716.     But  see  Morgan  v.  Morgan,  16  Abb.  Pr.,  N.  S.,  291. 

It  is  not  necessary,  in  order  to  warrant  the  court  to  order  the  prodnotioa 
of  a  document^  that  the  applicant  ahould  show  a  property  interest  or  titU 
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lh«r«iii,  Init  It  !■  lafficient  for  him  to  show  thAt  he  is  jnatly  entatlod  thereto 
bj  w»j  of  eridonoe  in  the  preparmtion  and  trial  of  hie  case,  and  that  snch 
•▼idenoe  is  nooeeiary  to  enable  him  fally  to  prosecote  or  defend:  ArmoU  v. 
PawUaoei  ete.  Water  Co.,  18  R.  L  He  ehould,  howoTer,  aet  forth  par- 

tioolarly  the  reasons  which  render  it  essential  to  the  preparation  of  his  case 
that  the  order  asked  for  should  be  made,  so  that  the  court  may  determine 
whether  or  not  the  necessity  exists:  £1^  v.  Mowry,  12  R.  L  670.  And  if 
the  application  shows  that  it  is  merely  an  attempt  to  ''fish  for  evidence,'' 
or  to  *'draw  the  fire"  of  the  opposite  party,  for  the  purpose  of  either  mak- 
ing a  case  or  of  "  cooking  up*'  a  defense,  or  stated  negatively,  if  it  does  not 
show  that  the  applicant  is  fairly  entitled  to  the  evidence  sought,  in  order 
to  enable  him  to  properly  prepare  and  try  his  case,  it  shoald  be  denied: 
Armold  ▼.  Poiotesrt  etc  Water  Co.,  18  R.  L  And  the  application  will 

bo  denied  where  it  appears  that  the  applicant  might  have  access  to  the 
books  or  papers  without  an  order:  McAUuier  t.  Fond,  15  How.  Pr.  299; 
6  Dner,  702.  Under  a  general  power  of  the  court  to  allow  the  inspection  of 
papers,  such  power  msy  be  exercised  even  in  cases  of  libel  when  the  plead- 
fngs  refer  to  any  document:  Kram  v.  Sentmd  Co ,  62  Wis.  660;  Davepr. 
PomberUm,  11  Com.  B.,  N.  8.,  628. 

In  an  action  to  recover  penalties  under  a  statute  the  defendant  can 
neither  be  compelled  to  testify  against  himself,  nor  to  produce  his  books 
and  papers  to  be  used  as  evidence  against  him.  The  conrt  is  bound  to 
protect  him  in  the  enjoyment  of  his  privilege  in  this  respect,  snd  his  refusal 
to  produce  his  books,  etc.,  cannot  be  commented  on  or  used  as  a£Fording 
any  presumption  against  him:  Loffan  v.  Penmtjfhania  R.  B.  Co.,  132  Pa.  St 
408;  Boyle  v.  Smiikman,  146  Pa.  St.  255,  274.  The  seizure  or  oompuUory 
production  of  one*s  private  papers  to  be  used  in  evidence  against  him  is 
equivalent  to  compelling  him  to  be  a  witness  against  himself,  and,  in  a  proi- 
•Ctttion  for  a  crime,  penalty  or  forfeiture  is  held  to  be  equally  within  tho 
prohibition  of  the  fifth  amendment  to  the  federal  constitution,  which  declares 
that  no  person  *'  shall  be  compelled  in  any  criminal  case  to  be  a  witness 
against  himself,**  Inspection  may  be  had,  not  only  as  between  plaintiffs  and 
defendants,  but  as  between  two  defendants,  if  there  are  rights  which  have 
to  be  adjusted  between  them  in  the  action,  and  to  which  such  inspection  is 
BiateriaL  But  inspection  to  one  defendant  of  property  belonging  to  another 
defendant  was  denied,  there  being  no  right  in  question  as  between  them  in 
the  action:  Shaw  v.  Smith,  18  Q.  B.  Div.  193. 

Discovery  and  inspection  of  accounts  may  be  had  not  only  in  a  suit 
between  partners  for  an  accounting,  but  also  where  the  relation  between 
the  parties  has  been  that  of  employee  and  employer,  or  of  oo- workers,  as 
where  the  plaintiff  had  been  employed  for  a  share  of  profits  in  lieu  of  salary: 
VieUer  v.  Oppenhdm,  81  Abb.  N.  C.  181;  Bopd  ▼.  duUfd  StateB,  116  U.  S. 
616.  The  objection  that  the  production  of  documents  will  tend  to  criminate 
the  party  in  whose  possession  they  are  must  be  taken  by  the  party  himself 
on  oath:  Kram  v.  Sentinel  Co.,  62  Wis.  660. 

What  Booke,  Papers,  or  Documents  are  Subject  to  Discovery  and  fnepecthn." 
Documentary  evidence  is  held  to  include  books,  papers,  acc(»unt8,  and  the 
like:  In  re  Shephard,  3  Fed.  Rep.  12;  Aneen  v.  Tusta,  19  Abb.  Pr.  391.  A 
book  kept  by  the  plaintiff  as  a  medical  officer,  and  containing  entries  of 
professional  visits,  was  referred  to  as  a  '*  document  '*:  Merrick  v.  WaMey,  8 
Ad.  &  B.  170,  172.  The  book  containing  a  record  of  the  transactions  and 
proceedings  of  an  association,  prior  to  and  after  its  incorporation,  is  held  to 
ba  a  document  within  the  meaning  of  a  statute  providing  for  the  prodactioo 
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in  ooiart^  or  for  the  inspection  of  one  of  the  partiee,  of  mnj  doonment  in  the 
po— ewion  or  eontrol  of  the  opposite  party:  ArmM  ▼.  Pawiuaoet  etc  Waitr 
Oo^9  18  &.  L  Telegrmphie  meeMtgee  ia  the  bends  of  the  offioers  of  the 

telegraph  oompao  j  mnst  be  prodnood  when  ordered  by  a  tubpema  duee»  tecum: 
Mx  ptnrUBromn,  72  Mow  83;  37  Am.  St.  Rep.  426;  United  SUeUb  t.  HuiUer,  16 
Fed.  Rep.  712;  UnUed  Statet  v.  Bdbcock.  3  Dill  566;  HtnaUr  t.  Fretdman,  2 
Pkra.  8ei.  Gas.  274.  And  it  was  held  that  a  ntf^pcena  duces  tecum,  requiring  a 
witness  not  k  party  to  the  suit  to  prodnce  certain  drawings,  mnst  be  obeyed, 
althoogh  the  papers  related  to  a  Tsluable  secret  method  of  prodaoing  a 
manafactnred  article:  Johuon  Steel  Street  Rail  Co.  t.  North  Branch  Steel 
Gdu,  48  Fed.  Rep.  191.  But  each  a  writ  can  only  be  nsed  to  require  the 
prodnetioQ  of  doenraents,  and  a  piece  of  metal  in  the  nature  of  a  form  or 
model  is  not  the  subject  thereof:  Johnmm  Steel  Street  Rail  Co.  v.  North 
Branch  Steel  Co.^  48  Fed.  Rep.  191;  and  so  of  patterns  for  stove  castings: 
In  re  Shephard,  3  Fed.  Rep.  12. 

A  perMn  is  not  exempted  from  producing  books  or  papers  material  to  an 

inquiry  in  the  courts  of  justice  merely  because  they  are  priTate:  Bumham 

T.  MorriMeeff,  14  Gray,  226;  74  Am.  Dea  676;  In  re  Dunn,  9  Ma  App.  265. 

But  when  the  book  oontains  other  entries  of  a  priTate  nature  inspection  will  be 

ordered  of  only  so  much  as  relates  to  the  matter  in  suit:  Elder  t.  Bogardue^ 

Sdm.  SeL  Gas.  110.   Letters  between  a  party  and  his  friends  or  agents  are  not 

privQegedfrom  discoTery:  Taylor  r.  Ililner,  11  Ven.  41;  Oreenlawr.  King,  1 

Bear.  137;  Wk^>read  t.  Oumep,  1  Tonuge,  641 ;  HopkinMm  t.  Lord  Burgh- 

ley,  L.  Bh  2  Oh.  447.     And  a  discovery  was  ordered  where  the  plaintiff  had 

in  bis  possession  a  letter  written  to  him  by  the  defendant,  and  the  answer 

thereto,  written  upon  the  same  paper,  and  containing  evidence  material  to 

the  defense:  Lwermore  ▼.  St.  John,  4  Robt  12.     But  an  attorney  cannot  be 

compelled  to  produce  papers  of  his  client's  in  his  possession;  Durkee  r.  Le* 

kmd,  4  Vt  612;  Crosby  t.  Berger,  11  Paige,  377;  42  Am.  Dec.  117;  MUcheWe 

caae,  12  Abb.  Pr.  264;  State  t.  Douglass,  20  W.  Va.  770;  Commonwealth  ▼. 

Moger^  15  Phila.  397.     And  it  was  held  that  where  the  party  against  whom  a 

discovery  is  sought  is  a  physician  and  surgeon,  and  resists  an  inspection  of 

his  books  upon  the  ground  that  they  contain,  as  part  of  his  records,  infer* 

mation  derived  from  his  patients,  which  is  of  a  privileged  character,  the 

application  will  be  denied;  MoU  v.  Consumti's*  Ice  Co.,  52  How.  Pr.  148,  244. 

And  where  papers  called  for  cannot  be  exhibited  without  injury  to  the  public 

their  production  will  be  denied:  Reginav,  Russell,  7I>owl.  Pr.  693.    And  see 

Corbett  v.  Oibson^  16  Blatchf.  334.    But  a  transcript  of  shorthand  notes  of 

prooeedings  in  open  oourt  is  not  privileged:  In  re  Worswlek,  38  Oh.  Div. 

870L     A  party  to  a  suit  cannot  be  required  to  prodnce  documents  relating 

to  the  compromise  of  a  dispute  between  himself  and  a  person  not  a  party  to 

the  suit:   Warrick  v.  Queen's  College^  L.  R.  4  Eq.  254. 

Where,  under  an  order  for  discovery,  a  book  is  produced  containing  also 
matter  which  is  not  proper  evidence  in  the  cause,  the  party  producing  the 
book  is  at  liberty  to  seal  up  such  portion:  Titus  v.  Corietyou,  1  Barb.  444; 
Carcw  ▼.  White,  5  Beav.  172;  Bunt  ▼.  Hewitt,  7  Ex.  236.  A  statutory 
provision  for  the  inspection  of  books,  papers,  or  documents  in  the  hands  of 
the  adverse  party  has  no  application  to  copies  of  a  public  record  open  to 
the  inspection  of  both  parties,  and  a  copy  of  which  may  be  obtained  by 
either  or  both  parties  upon  payment  of  the  required  fees:  Sfsehnan  v. 
Flynn,  19  Neb.  342. 

The  principle  upon  which  courts  of  equity  proceed  in  compelling  a  dlscov- 
sry  of  books,  papen^  and  documents  has  been  held  to  cover  and  authorize 
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fth«  oompalsory  diaooTery,  in  a  proper  caae»  of  tilings  or  talMtaoces  othtar 
than  books,  papon»  oto.:  8m  Lwkb  v.  BtaamcffU,  27  Ch.  Dit.  306;  Mmri§  w, 
HwkU,  L.  B.  22  It.  77.  And  the  doctrine  that  the  eonrt  has  inhei«at 
power  to  eompel  a  party  to  aubmit  to  an  examination  of  hia  person,  in  a 
proper  ease,  has  been  maintained,  and  an  order  for  the  inspection  of  the  bodx 
of  the  plain tiflf  in  an  action  for  a  personal  injury  in  adranee  of  the  trial  hmm 
been  sustained  in  numerous  instanoee:  See  Schroederr.  Chieagoeic  R.  R,  Col» 
47  Iowa,  375;  Atchi9(m  etc  i?.  R.  Co.  t.  Thul,  29  Kan.  466;  44  Am.  Rep.  6M; 
WkiU  V.  MUvKudoee  /2^.  Od..  01  Wis.  636;  50  Am.  Rep.  154;  Alabama  tUuR.R 
Co.  y.  BHi,  90  Ala.  71;  24  Am.  St  Rep.  764,  endnote;  Sidekumv.  Wdbathei^ 
R  R.  Co.,  93  Mo.  400;  3  Am.  St.  Rep.  549,  and  extended  note  on  the  sa1». 
ject;  Richmond  dtc  R.  R.  Co.  ▼.  Childitt,  82  Ga.  719;  14  Am.  St.. 
Rep.  189;  HatJMd  t.  8L  Paul  etc  R.  R.  Co.,  33  Minn.  130;  53  An. 
Rep.  14^  On  the  other  hand,  the  power  of  the  oonrt  to  make  aaoli 
order  is  peremptorily  denied  in  the  absence  of  a  statute  conferring  th« 
right:  McQuiffan  t.  Delaware  eU.  R,  R.  Co.,  129  N.  Y.  50;  26  Am.  St.. 
Rep.  607;  RoberU  t.  OgdetuKmrgh  etc  R.  R.  Co.^  29  Hun,  164;  Parker  w. 
Enilow,  102  111.  272;  Penm^lvatua  Co,  t.  Newmeyer,  129  Ind.  401.  And  it 
is  held  by  the  supreme  court  of  the  United  States  that  an  order  in  an  ao» 
tion  for  a  personal  injury,  subjecting  the  plaintiff's  person  to  ezaminaticna 
by  a  surgeon,  without  the  plaintiff's  consent  and  in  advanoe  of  the  trial,  la 
not  according  to  the  common  law,  to  common  usage,  or  to  the  statutes  of  ihm 
United  States,  and  a  federal  court  has  no  power  to  subject  a  party  to  auob 
an  examination:  Unhn  Pac  Ry.  Co.  ▼.  Bot^ord,  141  U.  S.  260,  257. 

The  role  ia  changed  in  New  York  by  statute  (Laws  of  1893^  &  721), 
amending  section  873  of  the  Code  of  Civil  Procedure,  providing  that,  in  ao- 
tions  for  personal  injuries,  the  court  or  judge,  in  granting  an  order  for  the 
examination  of  the  plaintiff  before  trial,  may,  if  the  defendant  applies 
therefor,  direct  that  the  plaintiff  submit  to  a  physical  examination.  Bat 
such  amendment  does  not  authorize  an  order  directing  a  physical  examina^ 
tion  apart  from  or  independent  of  an  examination  of  the  plaintiff  aa  a  wife* 
noss  before  triaL  And  the  power  conferred  by  the  amendment  ahould  nevev 
be  used  in  such  a  way  as  to  leave  any  doubt  as  to  the  fairness  and  good  faltb 
of  the  proceeding:  Lyon  v.  Manhattan  Rff.  Co.,  27  N.  Y.  Supp.  966;  7  Misou 
401;  affirmed  142  N.  Y.  298. 

In  England  the  court  of  common  bench  refused  an  order  for  the  inspeotioii 
of  a  building,  on  the  application  of  the  plaintiff  in  an  action  for  work  and 
labor  performed  by  him  thereon,  on  the  ground  of  want  of  power:  Newham 
V.  Tafe,  1  Arnold,  244;  6  Scott,  674;  Turquand  ▼.  Strand  Union,  8DowL  Pr. 
201.  And  see  Z)oi0Rey  V.  MaeAleenan,  16  N.  Y.  Supp.  916;  Anten  v.  Tutba^ 
19  Abb.  Pr.  391;  Coohe  t.  Lalance  etc.  Mfg.  Co.,  29  Hun,  641.  But  it  \m 
held  to  be  within  the  power  of  the  oourt  to  allow  a  party  to  an  action  to 
take  photographa  of  documents  in  the  possession  of  the  other  party:  KrookM 
V.  L.  A  C.  Wire  Co.  (1893),  2  Q.  B.  191.  And  see  Monroe'eSatate,^^  AbK 
N.  C.  83. 

Deeisione  Relating  to  Procedure,  etc.,  on  AppUcatSon  for  Order  to  Pro* 
duce  Booh  or  Paper; — Under  the  federal  statute  (U.  8.  Rev.  State.,  see. 
724),  the  applicant  should  move  for  a  role  requiring  the  production  of  th* 
books  or  papers  desired,  describing  them  with  sufficient  certainty,  and  stat- 
ing, to  the  best  of  his  knowledge,  information,  and  belief^  that  they  will  tend 
to  prove  the  issue  in  his  favor.  The  motion  should  further  state  the  facta 
which  the  books  or  papers  will  tend  to  prove  pertinent  to  the  issue. 
And  the  truth  of  the  allegations  stated  in  the  motion  should  be  veii. 
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iM  bj  the  affidftTit  of  the  mover  or  bis  agents  and  the  nateriality  of 
llie  testiiDony  ought  to  be  certified  to  by  coudmI  of  the  norer.  Notiee 
mnet  be  giTon  the  party  required  to  produce  the  booke  or  papers,  or  hie  at- 
ioniey,  in  aufficieiit  time  for  the  pariy  to  appear  and  show  eauae  why  the 
role  dionld  not  be  made,  and,  if  iaaue  ia  made  on  the  motion,  the  ooart  may 
grant  or  refuse  the  rule  according  to  the  proof:  Lowemtein  v.  Carty^  12  Fed. 
Repi  812;  Jatqw  t.  CMHim,  2  Blatehf.  23;  B<x»  t.  BUeU,  8  Wash.  C.  C  881; 
Tkompmn  r.  SMem^  20  How.  U.  8.  194. 

The  proceeding  to  compel  the  production  of  books  or  papars  under  the 
Hew  York  Code  of  CiYil  Procedure  must  be  by  a  verified  petition  praying  for 
the  discovery  or  inspection  sought,  and  the  only  order  that  can  be  made  in 
the  first  instance  is  one  directing  the  party  against  whom  the  discovery  or 
inspection  is  asked  to  allow  it^  or,  in  default  thereof,  to  show  cause  why  it 
■hould  not  be  done.  In  other  words,  »  peremptory  order  compelling  the 
production  of  books  or  papera  for  examination  and  inspection  cannot  be 
granted  ex  parU:  Dkk  v.  Phillip$,  41  Unn,  603.  Compare  CutUr  v.  Pool,  54 
How.  Tt,  311;  3  Abb.  N.  C.  130.  The  petition  must  state  poeitirely  what 
information  is  wanted,  and  that  the  hooka  or  papers  referred  to  contain  such 
entries.  It  is  not  enough  to  show  that  they  probably  will  furnish  the  de- 
sired information,  but  the  petition  should  point  to  the  places  where  the  in* 
formation  sought  for  exists,  and  describe  the  entries:  Dickie  v.  AtMn,  66 
How.  Pr.  420;  Jackttng  v.  Edmonds,  3RD.  Smith,  539;  Httni  v.  Hewitt,  7 
Bx.  286;  Watker  v.  Graniie  Bank,  44  Barb.  39.  But  it  is  held  that  abso- 
lute  proof  that  the  documentary  evidence  ezista  ia  not  required:  AM^meyer 
▼•  Healy,  12  N.  Y.  St.  Bep.  677. 

The  court  haa  power,  in  a  proper  case,  to  order  a  discovery  or  inspection 
of  books  and  papers  to  enable  a  party  to  frame  a  bid  of  particulars:  Prince 
w.  Ounrie,  2^How.  Pr.  119;  Bail  v.  Evening  Poet  Pub.  Co,,  48  Hun,  149.  But 
the  affidavit  and  order  in  such  a  proceeding  should  definitely  describe  the 
books  and  papers  to  be  produced,  so  that  the  party  proceeded  against  may 
know  what  to  admit  or  deny,  and  that  the  court  may  know,  when  booka 
and  papers  prodnced,  whether  or  not  they  are  such  aa  the  order  calls  for. 
The  general  rule  applies  that  an  order  for  discovery  must  be  reasonably 
definite  and  explicit,  and  cannot  be  so  vague  that  what  books  and  papera 
are  deaired  cannot  be  determined  by  the  court  upon-  a  reading  thereof: 
Oormeh  v.  Wormser,  63  Hun,  40.  The  moving  party  should  show,  at  leaat 
prima /ade,  such  fact  or  facta  aa  would  enable  the  court  to  exercise  its  dis- 
cretion as  to  whether  the  order  should  be  grauted.  The  bold  statement 
that  the  papers  desired  to  be  inspected  "  contain  evidence  relating  to  the 
merits  of  the  action"  is  held  to  be  nothing  more  than  an  expression  of  the 
plaintiff's  opinion,  and  cannot  be  regarded  aa  a  statement  of  any  fact: 
Jenkins  v.  Bennett,  40  S.  a  393.  If  the  discovery  is  plainly  attainable 
by  competent  and  available  testimony  a  production  of  books  should  not 
ba  allowed  without  special  circumstances:  Dickie  v.  Austin,  65  How.  Pr. 
420.  And  the  applicant  must  have  demanded  and  been  refused  the  privi. 
lege  of  inspection  before  an  order  for  production  and  inspection  will  be 
made:  Gross  v.  Bock,  16  N.  Y.  St.  Rep.  965;  14  Civ.  Proc.  314;  Walmsley  v. 
Nelson,  3  Abb.  N.  C.  127.  And  the  right  to  an  order  for  production  may 
be  lost  by  kches:  Hooker  v.  Mattkew,  3  How.  Pr.  329.  And  the  fact  that 
the  documents  can  be  procured  by  a  snbpana  duces  tecum  is,  in  general, 
ground  for  a  denial  of  the  application:  Low  v.  Oraydon,  14  Abb.  Pr.  443; 
McKeon  v.  Lane,  2  Hall,  520;  SUieker  v.  Qaunt,  12  N.  Y.  Leg.  Obs.  132. 
And  it  is  well  settled  that  a  mere  fishing  examination  will  not  be  alloweds 
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BrowMi!  ▼.  Btmk  tfOkmtnM^  SO  Hvn,  517.  8a^  if  ft  defradaat  in  posifcir* 
ttrms  denlM  thai  h«  has  p  on  ■■■ion  of  tiM  booki  or  popon  eolled  for,  an 
order  for  their  prodnetion  wili  bo  doniods  Jfc/AomMy  t.  Maqk^  IS  Civ. 
Proa  R.  16w  Bnt  the  more  faet  that  the  pUiatiff  haa  had,  from  tioM  to 
time,  opportnnitj  to  examtno  tho  books  or  papera,  ia  not  alone  aoffieiea^ 
gronnd  for  refusing  an  applieation  for  diaeoTciy  and  inspection  in  which  he 
■laj  haTO  the  aid  of  an  expert:   YkSkr  t.  OppeiOeiin,  SI  Abb.  N.  G  181. 

(huiodif  ^  tkt  DoemmeuU  to  he  /nipeetel.— When  a  doonment  is  prodnood 
for  inspection,  nnder  an  order  of  tho  oonrt^  the  oonrt  will  not  compel  tho 
impounding  of  it^  or  the  depositing  of  it  with  an  officer  of  the  oonrt  or  a 
third  person.  Bnt  the  owner  is  allowed  to  retain  the  possession  of  it,  tho 
order  merely  permitting  its  inspection  in  his  hands,  or  in  the  hands  ol  haa 
attorney,  by  the  opposite  party  or  by  witnesaee:  Efy  r.  Mowiy,  12  &  I. 
570,  572;  BU^ard  ▼.  Towiuhip  qf  ffarrimm,  S7  N.  J.  L.  170,  174.  Tho 
oonrt  will  not  go  beyond  an  order  for  inspection,  by  an  order  to  deposit  f<ir 
safe  custody,  nniesa  in  a  special  case  establishing  danger  that  the  doon* 
meats  may  not  bo  produced:  Bedford  ▼.  WUdnum,  16  Ves.  438.  And  if  a 
party  has  deposited  his  books  in  the  clerk's  office,  nnder  an  order  to  pro- 
duce, he  is  entitlod  to  withdraw  them  after  a  reasonable  time  allowed  for 
inspection  and  making  extracts:  Siow  ▼.  BetUt  7  Wend.  535. 

Although  a  defendant  caooot  refuse  to  produce  private  and  confidontial 
letters  from  a  stranger,  on  the  gronnd  that  the  writer  forbids  their  produo- 
tion,  yet  the  plaintiff  will  be  put  under  an  undertaking  not  to  use  them  for 
any  collateral  object:  ffopHntom  t.  Lord  BurghUjf.  I*  R.  2  Ch.  App.  447. 
And  if,  nnder  an  order  of  conrth  booka  are  deposited  in  the  master's  office 
with  the  parts  not  relating  to  the  controversy  sealed  up,  and  tho  adverao 
party  surreptitiously  breaks  open  the  parts  so  sealed  up,  such  act  is  a  con* 
tempt  of  court,  and  ia  punishable  as  a  contempt:  Burrom^M  ease,  8  Ves.  536; 
Baieman  v.  Obntoiiy.  5  Brown  ParL  a  84;  DUu  v.  Merk^  2  Paige,  494.  It  in 
not  to  be  assumed  in  advance,  howe? or,  that  an  abuse  of  the  privilege  of 
inspecting  books  or  papers  is  intended,  so  as  to  warrant  a  modification  of 
the  order  granting  such  inspection,  before  facts  arise  which  show  an  attempt 
to  abuse  the  privilege,  or  to  make  use  of  it  for  a  purpose  other  than  that  for 
which  it  was  granted:  VeUkr  v.  Oppenhekm^  75  Hun,  21. 

Ei^orctmeni  qf  Order  for  Production. — An  order  for  the  prodnotion  of 
documents  is  enforced  by  attachment^  or  other  process  of  contempti  in  tho 
usual  manner:  2  Daniell  s  Chancery  Pleading  and  Practice,  6th  Am.  ed.^ 
1841.  It  was  held  that  a  rule  to  show  cause  why  an  attachment  should  not 
issue  will  be  ordered  on  a  petition  for  the  production  of  papers  to  enable  a 
party  to  declare:  Bkdoail  v.  P£E/y,  3  Wend.  425. 

The  insertion  of  a  clause  in  an  order  for  production,  declaring  the  oott80-> 
quences  of  an  omission  to  comply  therewith,  cannot  affect  the  validity  of 
Uie  order.  Such  clause  is  entirely  harmless:  Bieo  v.  JS^le,  66  Barbw  185; 
55  N.  T.  518. 

Appeal — In  New  York  the  supreme  court,  at  general  term,  has  power 
to  review  the  exercise  by  the  special  term  of  its  discretionary  powers  on  an 
application  for  a  discovery  of  books  and  papers  nnder  the  provisions  of  tho 
Code  of  Civil  Procedure:  Thompoon  ▼.  Brie  J?y.  Co.,  9  AbK  Pr.,  N.  S.,  211^ 
230;  Hart  v.  OgdentburgK  etc  R,  R,Co.,t/A  Hun,  497.  Bnt  the  matter  is  ono 
within  the  discretion  of  the  supreme  court,  and  its  decision  based  upon  tho 
merits  of  the  application  ia  not  reviewable  in  the  oonrt  of  appeals:  ndm^ 
V.  Chaipttum,  119  N.  Y.  404. 
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[IfiO  IILDIOII,  660.] 

DowsB  nr  Uoiv — Wastb. — One  oconpying  laodlM  dower  eannot  aommit 
waste  on  loeh  land,  and  the  opening  of  coal  or  other  minee  thereon 
amoants  to  waste.  Bat  it  is  settled  in  Illinois  that^  where  mines  ar« 
already  opened  npon  land  assigned  as  dower,  the  widow  has  the  right  to 
operate  them  and  receive  the  proceeds  thereof. 

Widow  kat  bi  Ejiix)Wkd  or  Mines  opened  by  the  heir  or  owner  of  the  fee 
after  her  dower  attaches  and  before  there  has  been  any  assignment,  and 
it  is  not  waste  for  her  to  work  mines  opened,  although  they  had  beea 
abandoned  before  the  death  of  her  hosband.  She  may  ooostmot  new 
approaches  and  not  be  gnilty  of  waste. 

DowBR  IN  Lbasxd  Lands^Bxnt  or  Rotaltt  to  Widow.— Where  there 
is  a  valid  snbsisting  lease,  ezecnted  by  the  husband  in  his  lifetime, 
under  which  the  lessees  may,  at  any  time,  open  mines,  and  by  the  terms 
ol  which  one  dollar  per  acre  rent  or  royalty  is  to  be  paid  annnaHy  to 
the  lessor,  his  heirs,  or  other  legal  representatives  who^  at  the  time^  shall 
be  legally  entitled  to  the  life  estate  or  fee  simple  title  to  the  land,  until 
tho  mines  are  opened,  and  certain  fixed  royaltiee  after  the  mines  are 
opened  and  worked,  the  widow  of  the  lessor  will  be  entitled  to  the  rent 
or  royalty  upon  lands  assigned  as  dower  after  the  assif^nment.  And 
should  the  lessees  open  mines  on  the  lands  assigned  as  dower,  without 
the  eonsent  of  the  widow,  she  would  be  entitled  to  the  royalty  named 
in  the  lease. 

Mdhko  Lakds— GoMSTxvcnnoic  or  LxAss^BoYALTna.— A  lease  of  coal 
lands  conferring  mining  rights  and  fixing  the  royalty  to  be  paid  for 
ooal  taken  out  also  provided  that,  until  the  mines  should  be  opened,  the 
lessee,  or  its  successor  or  assigns,  should  pay  on  the  first  day  of  January 
to  the  lessor,  or  those  succeeding  to  his  rights,  one  dollar  per  acre  of  the 
tract  leased.  It  was  held  that,  under  the  terms  of  this  lease,  the  one 
dollar  per  acre  should  be  treated  as  the  annual  rental  for  lands,  and 
not  mines,  and  that  the  widow  of  the  lessor  was  entitled  to  such  rental 
after  the  assignment  of  her  dower  and  until  the  opening  of  mines,  if 
any  were  opened  on  her  lands,  after  which  she  should  receive  the  royalty 
fixed  in  the  lease. 

TiNBLEY  Pbiddy,  and  his  wife,  Sarah  Priddy,  leased  coal 
lands  for  mining  purposes  to  certain  parties,  which  mining 
rightSy  by  assignment,  afterward  became  the  property  of  the 
Carbondale  Coal  and  Coke  Company.  The  assignee  and 
lessors  then  made  a  new  contract,  covering  the  same  lands, 
by  the  terms  of  which  the  lessee,  its  successor  or  assigns, 
should  pay  on  the  first  day  of  January  to  the  lessors,  their 
heirs,  or  other  legal  representatives  who,  at  the  time,  should 
be  legally  entitled  to  the  life  estate  or  the  fee  simple  owner- 
ship of  the  land,  the  sum  of  one  dollar  for  each  acre  of  tha 
tract  out  of  which  no  coal  should  at  that  time  have  been 
mined  and  removed^  and  a  royalty  to  be  paid  after  the  open* 
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ing  and  working  of  the  mines  was  also  fixed.  Tinslej  Piiddr 
died  in  1885  while  residing  on  this  land,  with  his  family,  as  a 
home.  In  1891  suit  was  brought,  seeking  the  assignment  of 
dower  and  homestead  to  the  widow,  Sarah  Priddy,  and  tba 
partition  of  the  remainder  of  said  land  among  the  heirs, 
and  for  the  distribution  of  mining  royalty  accumulated,  and 
a  deelaratien  of  the  rights  of  the  parties  as  to  the  fnture 
aocumulations  of  royalty,  the  parties  to  the  suit  being  the 
widow,  Sarah  Priddy,  and  the  heirs  of  Tinsley  Priddy«  de- 
oeased.  As  to  the  royalties  or  rents  for  the  years  suboequent 
to  1886,  it  was  decreed  that  the  widow  had  no  rights  therein, 
and  that  the  future  royalties  on  the  whole  lands,  including 
that  assigned  as  dower  and  homestead,  should  be  the  property 
of  the  heirs  or  other  assigns,  and  the  widow  was  entitled  to 
no  portion  of  sueh  royalty.  The  widow,  Sarah  Priddy,  and 
others,  brought  writ  of  error. 

OUm$n$  and  IFordsr,  for  the  plaintiffs  in  error. 

V,  A,  8ehwart9f  for  the  defendants  in  error. 

*^  Bakbb,  J.  There  is  no  objection  urged  against  the 
decree  assigning  dower  or  partition  of  the  land.  The  only 
question  presented  to  this  court  by  the  record  is,  Did  the  ^r- 
cuit  court  err  in  holding  *^  that  the  widow  was  not  entitled 
to  the  rents  or  royalties  due,  and  to  become  due,  by  the  terms 
of  the  foregoing  lease  from  the  coal  company? 

It  is  a  well-established  rule  of  law  that  a  person  occupying 
land  as  dower  cannot  commit  waste  upon  such  land,  and  that 
the  opening  of  coal  or  other  mines  thereon  amounts  to  waste. 
But  it  is  equally  well  settled  in  this  state  that,  where  mines 
are  already  opened  upon  land  assigned  as  dower,  the  widow 
has  the  right  to  operate  the  same  and  receive  the  proceeds 
thereof:  Lenfers  y.  Henke,  73  III.  406;  24  Am.  Rep.  263,  and 
cases  there  cited.  It  is  true,  in  this  case,  the  mines  have  not 
been  actually  opened  upon  the  lands  assigned  as  dower,  but 
there  being  a  valid  subsiBting  contract,  executed  by  the  hus- 
band in  his  lifetime,  under  which  the  lessees  may,  at  any 
time,  open  the  mines,  and  by  the  terms  of  which  one  dollar 
per  acre  rent  or  royalty  is  to  be  paid  annually  to  the  lessor, 
his  heirs,  or  other  legal  representatives  who,  at  the  time,  shall 
be  legally  entitled  to  the  life  estate  in  or  fee-simple  title  to  the 
land,  until  the  mines  are  opened,  and  certain  fixed  royalties 
after  the  mines  are  opened  and  worked,  it  seems  clear  to  us, 
that  in  justice  the  widow  is  entitled  to  that  rent  or  royalty 
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after  the  aseignment  of  her  dower.  Should  the  lessees  open 
mines  on  the  lands  assigned  as  dower,  as,  by  the  terms  of  the 
lease,  they  may,  without  the  consent  of  the  widow,  she  cer- 
tainly would,  upon  the  principle  announced  in  the  aboye-cited 
case,  be  entitled  to  the  royalty  named  in  the  lease.  The  act 
of  opening  the  mine  would,  in  such  case,  be  practically  the 
act  of  the  husband,  viz.,  authorized  by  him.  Then,  in  con- 
templation of  law,  for  the  purposes  of  this  case,  the  mine  may 
be  treated  as  already  opened  when  the  widow's  right  of  dower 
attached* 

In  the  case  of  Lenfen  r.  Henk$^  78  III.  406,  24  Am.  Rep.  268, 
the  question  was.  Had  the  widow  the  right  to  the  mineral  rents 
and  profits  of  mines  opened  by  the  owner  of  the  fee  after  the 
right  of  dower  had  attached?  This  court  said:  *'0n  princi« 
pie,  why  may  she  not  be  endowed  of  mines  open  by  the  heir 
or  owner  ^^  of  the  fee,  after  dower  attaches  and  before  there 
has  been  any  assignment?  By  all  the  decisions  it  is  not 
waste  for  her  to  work  mines  opened,  although  the  same  had 
been  abandoned  before  the  death  of  her  husband.  She  may 
construct  new  approaches  and  not  be  guilty  of  waste.  On  the 
same  principle,  if  the  cases  on  this  question  can  be  said  to 
rest  upon  any  principle,  she  could  work  mines  opened  by  the 
heir  without  being  guilty  of  waste,  •  •  •  •  there  is  no  reason 
why  the  wife  may  not  be  entitled  to  be  endowed  of  mines 
opened  by  the  heir  or  owner  of  the  fee  after  the  right  of  dower 
attaches,  and  before  there  has  been  any  assignment,  as  well 
as  in  mines  opened  by  the  husband. 

We  think,  upon  the  reasoning  of  said  case,  appellant  is  en- 
titled to  the  one  dollar  per  acre  after  the  assignment  of  her 
dower  and  until  the  opening  of  mines,  if  any  are  opened,  on 
her  land,  after  which  she  should  receive  the  royalty  men- 
tioned in  the  lease.  It  is  also  clear  from  the  terms  of  the  lease 
under  which  the  fund  in  question  accrued,  that  the  one  dollar 
per  acre  rent,  to  be  paid  until  the  mines  should  be  opened,  is 
to  be  treated  as  the  annual  rental  for  lands,  and  not  mines, 
and,  if  so  treated,  appellant  is  clearly  entitled  to  the  rent  aris- 
ing from  the  land  set  off  to  her  by  the  assignment  of  her 
dower* 

The  bill  in  this  case  seeks  the  distribution  of  funds  accru- 
ing before  and  after  the  assignment  of  dower.  As  to  that 
part  accruing  before  the  assignment,  no  right  exists  in  the 
widow,  but,  for  the  reasons  stated,  she  should  receive  all  that 
has  accrued  or  will  accrue,  during  the  continuance  of  her 
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life  estate,  from  the  lands  set  off  to  her  by  tlie  assignment  of 
her  dower  and  homestead. 

The  decree  of  the  circuit  court  will  be  reversed,  and  the 
cause  will  be  remanded  to  that  court,  with  directions  to  enter 
a  decree  in  conformity  with  the  views  here  expressed. 


Dowsa  m  MmiKO  Propbktt. — A  widow  it  en  titled  to  dower  in  minee 
opened  and  worked  at  the  time  of  her  hosUand's  death:  Hendrix  v.  MeBetk^ 
61  Ind.  473;  28  Am.  Rep.  680;  Len/ert  r.  Henke,  73  III.  405;  24  Am.  Bep^ 
263.  A  widow  ia  entitled  to  dower  in  the  whole  of  a  elate  quarry  of  which 
her  husband  died  eeised,  which  lay  moetly  naderground,  but  partly  above 
groand,  although  but  one  qoarter  had  been  dng  orer:  BiUmfft  t.  Taglar^  10 
Pick  460;  20  Am.  Dec.  033L 

Dow  BR  III  Rent. — A  widow  may  be  endowered  of  rent:  Ckate'a  eoee;  1 
BUnd,  206;  17  Am.  Dea  277«  See  the  extended  note  to  Sawdan  ▼• 
McMiUkm,  S9  Am.  Sk  Bep.  88. 
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PuBUO  Strerb — To  What  Usis  mat  bb  Afpropriatbo  ^  Railwatb 
Thbrbik. — Having  the  free  and  ezeliisive  control  over  streets,  mnnioi« 
pal  anthorities  may  appropriate  them  to  any  use  not  incompatible  with 
the  primary  object  for  which  they  were  established,  namely,  ordinary 
passage  and  traveL  In  the  application  of  this  rule  a  city  conncil  may 
lawfully  authorise  the  laying  of  railroad  tracks  npou,  and  water,  sewer, 
Rnd  gas  pipes  under,  public  streets,  and  {M^perty  owners  cao  neithet 
enjoin  such  use,  nor  recover  damages  to  property  occasioned  thereby. 

PiTBUO  Strbbts  —  Obstrcctionb  III  —  Stan D-PiPB. — Water  and  gas  pipes^ 
with  hydrants,  lamp- posts  and  other  appliances,  are  necessary  for  thA 
distribution  of  water  and  light  throughout  the  municipality,  and  the 
streets  may  be  legitimately  used  for  that  purpose,  but  water  or  gam 
works  themselves  cannot  beglaw fully  built  in  a  public  street,  as  not 
being  inconsistent  with  tfa%  public  use.  And  placing  a  stand-pipe  in  • 
public  street,  near  the  building  thereon,  is  an  unlawful  use  of  such  street^ 
and  the  dimensions  of  the  structure,  and  the  manner  of  operating  it 
affect  only  the  question  of  damages. 

PuBUO  STRRBT3~OBsrrRUCTio58  iv—RiOHT  OP  AcTiON.  ~Ko  action  will  lis 
for  an  obstruction  in  a  public  street  if  it  does  not  practically  affect  the 
nse  or  enjoyment  of  neighboring  property,  and  thereby  impair  its  value. 
To  warrant  a  recovery  it  must  appear  that  there  has  been  some  direct 
physical  disturbance  of  a  right,  either  public  or  private,  which  tho 
plaintiff  enjoys  in  connection  with  his  property,  and  which  gives  to  i% 
Rn  additional  value,  and  that  by  reason  of  such  disturbance  he  has  sua* 
tained  a  special  damaj^e  with  respect  to  his  property  in  excess  of  that 
Bostained  by  the  public  generally.  When  the  action  is  by  an  individQal 
the  special  injury  is  the  gist  of  the  Rctioii»  and  nnlest  it  is  allcigod  and 
proved  there  can  be  no  reooveiy* 
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Aonoir  ior  Obstrvctiho  STRVxr— FuLiDiKO.— In  an  netion  agabui  a  dty 
for  aa  injury  to  the  plaintiff's  property  oaneed  by  the  ereetioB  of  a 
stand-pipe  in  the  street^  oertain  oonnts  of  the  declaration  alleging  thai 
the  plaintiff's  property  had  been  depreciated  in  Talne  beeanse  of  the  dan* 
ger  of  the  building  being  destroy ed  or  damaged  by  the  stand-pipe  falling 
or  being  blown  npon  it^  or  by  bursting  and  flooding  it  with  water,  bni 
alleging  no  fact  npon  whioh  the  apprehension  of  snoh  danger  ooald  be 
baaed,  fail  to  state  a  good  cause  of  action.  Bot  a  count  in  such  declaration 
aTening  that  "said  stand-pipe  obstructs  the  light  to  said  plaintiff's 
hotel  building^  and  particularly  to  the  parlor  and  sitting-room  in  tho 
•onthweat  comer,"  etc,  is  a  sniBdent  aUsgatioo  of  special  injury  to 
entitle  the  plaintiff  to  a  reoorery, 

BnuKT  OBSTBuonoMs—DAiuiiJif  Absqus  I9JVXIA.— Certafai  injuries  necee* 
sarily  incident  to  the  ownership  of  property  in  towns  or  cities  which 
directly  impair  the  ralne  of  prirate  property,  as,  iw  instance^  the  builds 
ing  of  a  jmil,  police  station,  or  the  like,  causing  a  direot  depreciation  in 
the  value  of  neighboring  property,  are  classed  among  cases  of  rfoiiiniwi 
almque  inJuriOf  for  which  the  law  affords  no  relieC. 

The  Pubuo  Alonx  oas  Comflain  of  OanrBvcmovB  to  8nsn  iwnltiaf 
in  no  special  injury  to  an  indiTidual. 

Jone$  and  Roger$^  for  the  appellant. 
Games  and  Dunton,  for  the  appellee. 

**^  WiLKiN)  C.  J.  This  is  an  action  on  the  case,  by  appel* 
lant,  against  appellee,  in  the  circuit  court  of  De  Ealb  county 
to  recover  damages  for  an  alleged  injury  to  real  property. 
The  circuit  court  sustained  a  demurrer  to  the  declaration,  and 
rendered  judgment  against  the  plaintiff  for  costs,  from  which 
she  appealed  to  the  appellate  court  for  the  second  district,  and 
from  a  judgment  of  aflSrmance  in  that  court  she  prosecutes 
this  appeal. 

The  cause  of  action  set  up  in  the  declaration  is,  that  plain* 
tiff  is  the  owner  of  a  certain  lot  in  the  city  of  Sycamore,  with 
A  two-story  building  on  the  southwest  corner  thereof,  fronting 
sooth  and  west,  on  State  and  Main  streets,  which  she  used  and 
occupied  as  a  residence  and  hotel;  that  the  city  **  injuriously, 
unjustly,  and  wrongfully  constructed,  or  caused  to  be  con- 
fltrncted  and  erected,  at  or  near  the  center  of  the  intersection 
of  said  streets,  and  at  a  distance  of  about  fifty-six  and  one- 
half  feet  from  said  hotel  building,  a  stand-pipe  or  water-tower," 
fifteen  feet  in  diameter  and  about  one  hundred  and  thirty-five 
feet  high,  having  a  capacity  of  one  hundred  and  seventy-nine 
thousand  gallons,  made  of  steel  or  iron  plates  five  feet  wide, 
riveted  together,  the  lower  course  being  nine-sixteenths  of  an 
inch  thick,  and  those  above  diminishing  to  the  upper  course, 
which  was  three-sixteenths  of  an  inch.     This  structure  ii 
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alleged  to  have  caused  an  injury  to  plaintiff's  buildinjir,  which 
Is  set  forth  in  each  of  the  four  counts  of  the  declaration,  as 
follows: 

First  count:  ^  Which  stand-pipe,  by  reason  of  the  fact  that 
there  is  a  constant  apprehension  that  it  may  fall  over  upon 
said  hotel  building,  and  by  its  great  weight  injure,  crush,  or 
**i  destroy  the  same,  or  that  it  might  blow  over  upon  said 
property,  or  burst  and  flood  the  same,  greatly  depreciates  in 
Talue  the  premises  for  resident,  hotel,  and  business  purposes, 
and  especially  greatly  depreciates  in  price  the  market  value 
of  said  premises/' 

Second  count:  ^*  Which  stand-pipe  is  liable  to  fall  or  blow 
over  upon  said  premises,  and  by  its  great  weight  injure,  crush, 
or  destroy  said  hotel  building,  and  is  liable  to  burst  and  flood 
said  premises,  and  thus  injure  the  same,  or  destroy  the  said 
hotel  building,  and  thereby  greatly  depreciates  in  value  said 
preniisee,"  etc. 

Third  count:  **  Which  stand-pipe  is  of  a  dangerous  charac- 
ter, and  is  liable  to  fall  or  blow  over  upon  said  hotel  building, 
and  by  its  great  weight  injure,  crush,  or  destroy  the  same,  and 
is  liable  to  burst  and  flood  said  premises,  and  thus  injure  the 
same,  or  destroy  the  said  hotel  building,  and  the  stand-pipe 
is  a  constant  menace  to  plaintiff^s  property,  and  the  liability 
of  said  structure,  and  structures  of  lilce  character,  to  fall  or 
blow  over  or  burst,  has  thereby  greatly  depreciated  in  value 
said  premises  for  resident,  hotel,  or  other  business  purposes, 
and  especially  greatly  depreciates  in  price  the  market  value 
of  said  premises." 

Fourth  count:  ''And  by  reason  of  defendant  constructing, 
or  causing  to  be  constructed,  said  stnnd-pipe,  as  above  stated. 
In  the  public  streets  of  said  city,  and  so  near  to  plaintiff's 
hotel  building,  said  stand-pipe  obstructs  the  light  to  said 
plaintifi^s  hotel  building,  and  particularly  to  the  parlor  and 
sitting-room  in  the  southwest  corner  of  said  hotel  building, 
and  obstructs  the  view  from  said  hotel  building;  and  said 
stand-pipe  being  of  so  great  height,  and  in  front  of  and  near 
said  plaintiff's  said  premises,  oasts  a  shadow  upon  said  hotel 
building,  and  makes  the  appearance  of  said  premises  un- 
sightly, and  otherwise  injuriously  affects  said  premises,  and 
thus  plaintiff's  said  premises  are  less  convenient  and  com- 
fortable for  resident  and  hotel  purposes;  and,  by  reason  of  the 
**'  wrongful  acts  and  doings  of  the  defendant,  as  aforei^aid, 
and  the  injuries  done  to  plaintiff's  property,  as  aforesaid,  the 
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market  yalae  of  plaintiff's  said  premises  is  thereby  greatiy 
decreased." 

Each  of  these  counts  concludes  with  the  ayerment,  ^  that  by 
means  of  the  premises  the  said  defendant  has  greatly  injured 
and  damaged  the  said  property  of  plaintiff,  within  the  mean- 
ing of  the  constitution  and  laws  of  the  state  of  IlHnois,  yet 
the  said  defendant  has  never  paid,  nor  offered  to  pay,  to  the 
said  plaintiff  any  of  the  damage  so  injuriously  and  unjustly 
caused  to  the  plaintiff's  said  property,  nor  has  any  proceeding 
been  instituted  by  the  defendant  for  the  purpose  of  having 
just  compensation  therefor  ascertained;  and  the  plaintiff 
avers,  that  by  reason  of  the  premises  above  set  forth  the  plain* 
tiff's  said  property  has  been  greatly  damaged  and  depreciated 
in  value,  to  the  damage  of  said  plaintiff  of  the  sum  of  thre^ 
thousand  ($3,000),  and  therefore  she  brings  her  suit,"  etc. 

It  thus  appears  that  the  declaration  proceeds  both  upon 
the  ground  that  placing  the  stand-pipe  in  the  street  was 
wrongful,  and,  even  if  authorized  by  law,  plaintiff's  property 
could  not,  under  the  constitution,  be  damaged  thereby  with* 
out  just  compensation,  which  had  not  been  ascertained. 
The  demurrer  was,  in  effect,  general  to  each  count,  vis:  it 
made  no  objection  to  the  declaration  on  account  of  duplicity, 
or  the  mere  form  of  pleading,  and  therefore  the  only  question 
presented  for  our  decision  is.  Does  either  of  the  counts  state, 
in  substance,  a  good  cause  of  action? 

It  is  insisted  on  behalf  of  the  city,  that  being  the  owner  of 
the  fee  in  the  streets,  and  having  the  absolute  control  over 
them,  it  had  a  right  to  build  the  stand-pipe  in  them,  and  that 
if  injury  resulted  thereby  to  plaintiff's  property,  it  is  damnum 
ahtqne  injuria.  The  soundness  of  this  position  depends  upon 
whether  the  placing  of  a  structure,  like  that  described  in  the 
declaration,  in  the  streets  of  a  city,  is  consistent  with  the 
objects  for  which  streets  are  established  and  held  by  municipal 
authorities  in  trust  for  the  public  use.  The  general  rule  long 
**'  recognised  by  this  court  is,  that  having  the  fee  and  exclu* 
sive  control  over  streets,  municipal  authorities  may  appro- 
priate  them  to  any  use  not  incompatible  with  the  object  for 
which  they  were  established:  City  of  Quincy  v.  Bullj  106  111. 
337,  and  cases  there  cited.  In  the  application  of  the  rule  it 
has  been  held  in  the  case  cited  and  others  that  a  city  coun- 
cil may  lawfully  authorize  the  laying  of  railroad  tracks  upon, 
and  water,  sewer,  and  gas  pipes  under,  public  streets,  and , 
that  property  owners  could  neither  enjoin  such  use,  nor 
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raooTer  damages  ti  property  occasioned  theieby.  Laying 
pipes  under  the  streets  for  the  purpose  of  distributing  water 
and  gas  and  carrying  off  sewage  is  lawful,  both  because  it  is 
necessary  for  the  health,  comforty'and  convenience  of  the 
inhabitants,  and  because  it  in  no  way  interferes  with,  and  is 
not  incompatible  with,  the  use  of  such  streets  for  public  travel. 
Railroad  tracks  may  be  lawfully  laid  in  streets  for  the  reason, 
as  stated  in  MoBe$  v.  PiiUburgh  etc.  R.  IL  Co.,  21  111.  522, 
cited  in  Quiney  ▼.  Bull,  106  111.  837:  ''A  street  is  made  for  the 
passage  of  persons  and  property,  and  the  law  cannot  define 
what  exclusive  means  of  transportation  and  passage  shall  be 
used."  It  was,  however,  held  in  Stack  v.  East  Si.  LouU^  85 
111.  877,  28  Am.  Rep.  619,  and  cases  cited  to  the  same  effect 
in  Legare  v.  City  of  Chicago,  1S9  111.  46,  82  Am.  St  Rep.  179, 
that,  in  permitting  the  use  of  streets  for  other  purposes  than 
public  thoroughfares,  *'the  city  has  no  right  to  so  obstruct 
them  as  to  deprive  the  public  and  adjacent  property  holders 
of  their  use  as  streets.  The  primary  object  is  for  ordinary 
passage  and  travel,  and  the  public  and  individuals  cannot  be 
rightfully  deprived  of  such  use." 

It  does  not  follow,  therefore,  that  because  railroad  tracks 
may  be  put  on  or  pipes  under  the  streets,  structures  like  the 
one  described  in  this  declaration  can  be  built  in  them.  Water 
and  gas  pipes,  with  hydrants,  lamp-posts,  and  other  appli- 
ances, are  necessary  for  the  distribution  of  water  and  light 
over  the  city,  and  the  streets  may  be  legitimately  used  for 
that  purpose;  but  it  would  scarcely  be  contended  that  the 
**^  water  or  gas  works  themselves  could  be  lawfully  built  in  a 
public  street,  as  not  being  inconsistent  with  the  public  use. 
In  fact,  directly  the  contrary  was  held  in  City  of  Morrison  t. 
Hinkson,  87  111.  687,  29  Am.  Rep.  77,  as  to  water-works.  It 
was  there  said:  ''But  it  is  not  conceded  that  the  erection  of 
a  water-tank  in  the  center  of  the  street,  occupying  one-half  of 
the  width  thereof,  and  the  erection  and  operating  of  a  steam- 
engine  in  connection  therewith,  even  for  the  purposes  of  sup- 
plying the  city  and  the  residents  thereof  with  water,  is  one  of 
the  uses  of  a  street,  as  such,  for  which  the  ground  may  be 
appropriately  used  under  a  dedication  thereof  as  a  street. 
The  owner  of  a  lot  adjoining  a  street  does  not  take  the  same 
subject  to  any  such  easement."  It  is  true,  it  was  stated  in 
that  case  that  the  proof  did  not  show  in  whom  the  fee  of  the 
.street  was  vested;  but  if  the  same  could  not  be  said  here, 
there  being  no  allegation  in  the  declaration  as  to  that  £act| 
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itiU,  as  shown  by  SUul  t.  Ea$t  St.  LouU,  85  III.  877,  28  Am. 
Rep.  619,  and  cases  there  referred  to,  the  fact  that  the  title  is 
in  the  city  gives  it  no  right  to  pervert  its  use  as  a  street.  The 
fee-simple  title,  though  in  the  city,  is  held  in  trust  for  the 
poblic  Qse  as  a  street.  Nor  do  we  regard  the  fact  that  the 
tank  in  City  of  Marruan  r.  Hinkson,  87  111.  587,  29  Am.  Rep. 
77,  occupied  more  of  the  street,  and  was  filled  by  machinery 
immediately  attached,  also  in  the  street,  distinguishes  that 
case  in  principle  from  this.  A  stand-pipe  is  but  a  part  of 
the  machinery  and  appliances  with  which  water  is  forced  into 
the  pipes  throughout  the  city.  There  is  no  necessity  for 
placing  it  in  a  public  street,  and,  so  far  as  appears  in  this 
case,  neither  the  health,  comfort,  nor  convenience  of  the  pub- 
lie  or  individual  citisens  is  promoted  by  so  doing.  Therefore, 
placing  it  there  was  an  unlawful  use  of  the  street,  and  the 
dimensions  of  the  structure,  and  the  manner  of  operating  it, 
in  the  decision  of  this  case,  affect  only  the  question  of  dam- 
ages to  be  hereafter  considered. 

Our  opinion  then  is,  that  the  allegations  of  the  declara- 
tiou  admitted  by  the  demurrer  show  that  the  city  wrongfully 
placed  ***  the  structure  in  its  streets.  It  does  not,  however, 
follow  that  a  good  cause  of  action  in  the  plaintiff  is  shown 
by  her  declaration.  It  is  well  settled  that  for  obstructions 
to  streets,  resulting  in  no  special  injury  to  an  individual,  the 
public  alone  can  complain:  McDonald  t.  English^  85  IlL  282; 
City  of  Morrison  v.  Hink$on,  87  111.  587;  29  Am.  Rep.  77. 
The  individual  right,  under  our  present  constitution,  is  thus 
stated  in  Rigney  t.  City  of  Chicago,  102  111.  80:  '*  While  it  is 
clear  that  the  present  constitution  intended  to  afford  redress 
in  a  certain  class  of  cases  for  which  there  was  no  remedy 
under  the  old  constitution,  yet  we  think  it  equally  clear  that 
it  was  not  intended  to  reach  every  possible  injury  that  might 
be  occasioned  by  a  public  improvement.  There  are  certain 
injuries  which  are  necessarily  incident  to  the  ownership  of 
property  in  towns  or  cities,  which  directly  impair  the  value  of 
private  property,  for  which  the  law  does  not,  and  never  has, 
afforded  any  relief.  For  instance,  the  building  of  a  jail, 
police  station,  or  the  like,  will  generally  cause  a  direct  depre- 
ciation in  the  value  of  neighboring  property,  yet  that  is  clearly 
a  case  of  damnum  absque  injuria.  8o,  as  to  an  obstruction  in 
a  public  street,  if  it  does  not  practically  affect  the  use  or  en- 
joyment of  neighboring  property,  and  thereby  impair  its  value, 
no  action  will  lie.    In  all  cases,  to  warrant  a  recovery,  it  must 
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appear  there  has  been  eome  direct  physical  dietarbance  of  a 
right,  either  public  or  private,  which  the  plaintiff  enjoys  in 
connection  with  his  property,  and  which  gives  to  it  an  addi- 
tional value,  and  that  by  reason  of  such  disturbance  he  haa 
sustained  a  special  damage  with  respect  to  his  property  in 
excess  of  that  sustained  by  the  public  generally.  In  the  ab- 
sence of  any  statutory  or  constitutional  provisions  on  the  sub- 
ject, the  common  law  afforded  redress  in  all  such  cases,  and 
we  have  no  doubt  it  was  the  intention  of  the  framers  of  the 
present  constitution  to  require  compensation  to  be  made  in 
all  cases  where,  but  for  some  legislative  enactment,  an  action 
would  lie  by  the  common  law.  When  the  action  is  by  an 
individual  the  special  injury  is  the  **^  gist  of  the  actiony 
and  unless  it  is  alleged  and  proved  there  can  be  no  recovery": 
McDonald  v.  Engluh,  86  111.  232. 

Under  this  rule  it  is  too  clear  for  argrument  that  neither  of 
the  first  three  counts  of  the  declaration  shows  a  right  of  action 
in  the  plaintiff.  The  special  injury  attempted  to  be  set  up  in 
each  of  these  counts  is,  that  her  property  has  been  depreciated 
in  value  because  of  the  danger  of  the  building  being  destroyed 
or  damaged  by  the  stand-pipe  falling  or  being  blown  upon  it^ 
or  by  bursting  and  flooding  it  with  water,  but  not  a  single 
fact  is  alleged  upon  which  the  apprehension  of  such  danger 
can  be  based.  In  the  first  count  nothing  but  the  apprehension 
itself  is  alleged,  and  in  the  second  and  third  merely  that  it 
(the  stand-pipe)  is  liable  to  fall,  blow  over,  or  burst.  Why 
the  apprehension  exists,  or  why  it  is  liable  to  fall,  etc,  is  left 
wholly  to  conjecture.  It  certainly  will  not  be  contended  that 
the  manner  in  which  it  is  constructed,  as  shown  by  the  decla- 
ration, necessarily  renders  it  dangerous.  No  one  will  deny 
that  such  a  structure  could  be  rendered  reasonably  secure  by 
proper  stays  and  braces,  though  it  might  not  be  so  without. 
True,  as  in  the  instances  referred  to  by  counsel  for  appellee, 
water-towers  and  stand-pipes  have  fallen  or  been  destroyed; 
but  the  same  is  true  of  buildings  of  every  kind^-perhaps  of 
all  superstructures.  If  this  one  is  liable  to  fall,  blow  down,  or 
burst,  that  liability  must  arise  from  certain  facts,  and  Uiose 
facts  must  be  pleaded.  Here  we  have  nothing  but  the  mere 
conclusion  of  the  pleader. 

The  fourth  count  avers  that  *'  said  stand-pipe  obstructs  the 
light  to  said  plaintiff's  hotel  building,  and  particularly  to  the 
parlor  and  sitting-room  in  the  southwest  corner,"  etc.  We 
are  unable  to  see  why  this  is  not  a  sufficient  allegation  of 
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fpechl  injury  to  plaintiff's  property  to  entitle  her  to  recover: 
Jttgnejf  T.  City  of  Chicago^  102  UI.  80.  The  extent  of  the  in- 
JDiy  is  ^  question  of  &ct,  to  be  determined  upon  plea  and 

We  thinlc  tbe  oircait  cotirt  erred  in  aoataining  the  demnr- 
rer  to  the  fourth  count 
Jadgmeot  reversed. 


MuiricsErAX.  Ck>BpoRATioir8— SrBiim— LiosNix  to  OB8Tavor.~lf anidpel 
aath<»ritiea  h»Te  tbe  pow«r  to  antboriie  and  rendtr  Uwfal  obairnotions  and 
aneUona  in  the  atraata  for  a  poblio  parpoaa,  whieb  would  otbarwiaa  be 
deenaed  niiisikaoaa,  oa  tbe  ground  thai  tbia  ia  maraly  pnttinx  iba  atraat  to  a 
naw  and  improTod  ua  demanded  by  tbe  necetsitiea  of  tbe  timea  and  mod^ 
am  eonvenienoea  and  applianoee:  Btnagt  t.  Ciiy  qf  Salem,  23  Or.  8S1;  S7 
Am. -8k  Rep.  688,  and  note,  witb  tbe  oaeaa  collected. 

MoifiCTFAi*  CoEPOBATioiis.— Right  to  Grant  Usb  or  SraBira  to  Rail- 

watb:  See  White  t.  NwihoeUem  eU.  R.  R,  Co,,  113  N.  0.  610;  87  Am.  8t 

Rapw  630,  and  note;  Bvcme  t.  ChUago  ete.  Ry.  Co.,  86  Wia.  697;  39  Am.  Sk 

Rap.  908,  and  note;  Ligare  r.  OMeoffo,  139  IlL  46;  32  Am.  8t  Rep.  179,  and 

note.    And  aea  partienlarly  the  extended  note  to  VmnderUp  r,  Orand  Rapide, 

18  Am.  St.  Bap.  6I2L 

RxAx.  Propibtt— DAmoM  AssQini  Injuria.— There  are  many  caaes  in 
whioh  the  lawful  naa  of  one'a  property  eausea  injury  to  adjaoent  property 
lor  which  there  ia  no  remedy,  beoauea  no  right  of  tbe  adjaoent  owner  ia  in* 
Tmded:  Booth  t.  Rome  etc.  R.  R.  Co.,  140 'S.  T.  267;  37  Am.  St.  Rep.  662; 
Oregorp  t.  XoyCM,  86  8.  0.  93;  31  Am.  81  Rep.  867,  and  note,  witb  the 
aaaaa'eoUeoted. 

Aonov  BT  Pbivatb  Fxbsow  ior  OBSTBUonov  tm  Hishwats  8ae  tha 
Mta  to /odboa  V.  J34  16  As.  81  Bap.  809. 


OASES 


SUPREME    COURT 


INDIANA. 


Gabb  v.  Stati. 

(tennviii  Liw^SmsaoB  car  RapoTATiov  iob  Pbaib  av» 
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F.  T.  Hwrd^  L.  P#rUfw,  anil  W.  H.  H.  MUUr^  for  the  appel- 
lant 

A.  O.  Smiih^  attorney  general^  /•  W.  J3oICsiiiaii|  and  J.  M. 
L§ath$r$^  for  the  state. 

*  Hacknbt,  J.  Id  the  court  below  the  appellant  was  tried, 
eonyictedy  and  sentenoed  to  a  life  imprisonment  *  upon  an 
indiotment  charging  her  with  the  crime  of  murder  in  the  first 
degreCi  in  the  killing  of  her  child,  Conwell  Carr,  by  admin, 
istering  to  him  a  deadly  poison.  In  the  course  of  the  trial, 
and  as  a  part  of  her  defense,  it  was  proposed  to  prove,  by  a 
competent  witness,  that  her  character  and  reputation  for  peace 
and  quietude  were  good.  Upon  the  objection  of  the  proee- 
cutor,  the  evidence  was  excluded  by  the  court  upon  the  ex« 
pressed  ground  that  such  trait  of  character  was  not  involved 
in  the  offense  charged. 

The  questions  by  which  such  evidence  was  sought  were 
informal,  but,  as  the  objection  was  sustained  with  express 
reference  to  the  subject  matter,  and  as  objection  is  not  made 
here  as  to  the  form  of  such  questions,  we  will  determine  the 
eorrectness  of  the  ruling  as  made* 

In  Hall  r.  SiaU,  182  Ind.  817,  this  court  passed  upon  the 
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point  here  in  issue.  It  ie  there  said:  "The  appellant  offered 
to  prove  hie  general  reputation  for  peaoe  and  quietude,  and 
the  court  excluded  it  In  this  the  court  committed  an  error. 
Evidence  of  the  general  reputation  of  the  accused  for  peaoe 
and  quietude  is  permissible  in  a  prosecution  for  murder, 
though  the  murder  may  have  been  committed  by  poisoning.'* 

In  Warner  y.  StaU,  114  Ind.  187,  this  court  held  that  an 
assault  is  a  constitutent  element  of  the  crime  of  murder. 

In  CammonweaUh  r.  Straitonf  114  Mass.  803,  19  Am.  Rep. 
850,  the  court  says:  *' Although  foroe  and  violence  are  included 
in  all  definitions  of  assault,  or  assault  and  battery,  yet,  where 
there  is  physical  injury  to  another  person,  it  is  sufficient  thai 
the  cause  is  set  in  motion  by  the  defendant,  or  that  the  person 
is  subjected  to  its  operation  by  means  of  any  act  or  control 
which  the  defendant  exerts,"  citing  8  Chitty  on  Criminal 
Law,  799;  1  Oabbett's  Criminal  Law,  82;  Rose's  Criminal 
'  Evidence,  8th  ed.,  296;  8  Blackstone's  Commentaries,  120, 
and  notes,  and  2  Oreenleaf  on  Evidence,  sec.  84. 

It  is  there  further  said:  ^^If  one  should  hand  an  explosive 
substance  to  another,  and  induce  him  to  take  it  by  misrep- 
resenting or  concealing  its  dangerous  qualities,  and  the  otheri 
ignorant  of  its  character,  should  receive  it  and  cause  it  to 
explode  in  his  pocket  or  hand,  and  should  be  injured  by  it, 
the  offending  party  would  be  guilty  of  a  battery,  and  that 
would  necessarily  include  an  assault.  •  •  •  •  It  would  be  the 
same  if  it  exploded  in  his  mouth  or  stomach.  If  that  which 
causes  the  injury  is  set  in  motion  by  the  wrongful  act  of  the 
defendant  it  cannot  be  material  whether  it  acts  upon  the 
person  injured  externally  or  internally,  by  mechanical  or 
chemical  force":  Begina  v.  Button^  8  Car.  &  P.  660. 

The  contrary  is  not  suggested,  but  it  is  practically  con- 
ceded, as  it  must  be«  that  the  character  for  peace  is  involved 
in  the  offense  of  an  assault  or  an  assault  and  battery.  This 
being  true,  and  having  reached  the  conclusion  that  an  assault 
is  involved  in  the  unlawful  infliction  of  an  injury  by  admin- 
istering  poison,  the  action  of  the  court  in  refusing  the  offered 
evidence  was  erroneous. 

The  judgment  of  the  criminal  court  is  reversed,  with 
instructions  to  sustain  the  appellant's  motion  for  a  new 
triaL  ^^ 

Hoiiioa>a— 'EviDnroft— Good  Obaractu  ov  Aoousto.— A  person  on  trial 
for  Bwrdor  u  permitted  to  prore  hii  good  character  for  peace  in  the  neigh. 
borhood  whne  ho  reaidea:  Gibtcm  t.  Slate,  89  Ala,  121;  18  Am.  St  Rep.  9S. 
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The  ehftnoter  of  a  prisoner  for  paacefnl  habits  siid  disposition  is  competent 
proof  for  him:  Duprf  T.  SiaU^  8S  Ala,  880;  73  Am.  Dee.  422»  and  notOb 
Proof  of  the  good  character  of  the  aocnsed  is  admissible  in  all  criminal  cases, 
not  only  where  doabt  exists  on  the  other  proof,  bnt  also  to  generate  a  doubts 
SyringfiM  T.  BUUe,  96  Ala.  81;  38  Am.  St.  Rep.  85,  and  note;  CommoinoeaUh 
T.  WebKUr^  6  Cash.  295;  62  Am.  Dec.  711.  and  note.  On  the  trial  of  a  pris- 
oner for  mnrder,  where  the  fact  of  the  killing  is  proved,  it  is  inadmissible 
to  show  the  oharaoter  of  the  aoonsed  for  peace  or  violence,  bnt  his  general 
character,  without  reference  to  particular  facts,  may  be  shown;  evidence  of 
good  character  in  relation  to  the  crime  charged,  it  seems,  is  admissible  only 
in  cases  where  the  gailt  of  the  party  accused  is  doabtfnl:  McDamd  v.  StaU^ 
8  Smedes  h  M.  401;  47  Am.  Deo.  93.  Bvidenoe  as  to  temperament,  dis- 
position, and  oondition  of  the  mind  of  the  defendant  is  not  sdmissible  on 
the  trial  of  an  indictment  for  murder  where  insanity  at  the  time  of  the 
homicide  is  not  set  up  as  a  plea:  Jaeobt  v.  Oommomo^ilthy  121  Pa.  St.  686* 
e  Am.  Sti  Rep.  802;  Mid  note.  See  the  note  to  FiekU  t.  SUUe^  11  Am.  Bop. 
778^ 
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[Its  IMSIAVA,  2L] 

OojiSTrruTioKAL  Law— TiTLB  ov  STATura—If  the  subject  matter  of  a 
statute  is  composed  of  two  or  more  essential  elements,  one  only  of 
which  is  expressed  in  its  title,  it  is  insufficient  under  a  oonatitutional 
requirement  that  '*  every  act  shall  embrace  but  one  subject  and  matters 
properly  connected,  which  subject  shall  be  expressed  in  the  title.** 
Thus,  when  one  of  the  objects  of  the  subject  matter  of  an  act  is  to 
eollect  funds  from  foreign  insarance  companies,  and  another  object  is  to 
dispose  of  such  funds  for  the  relief  of  firemen,  the  expression  of  ona 
only  of  such  objects  in  the  title  of  the  act  renders  the  statute  void. 

CoHsnTunoHAL  Law— Equal  and  Umitorm  Taxation. — A  statute  having 
for  its  objects  the  collection  of  funds  from  foreign  insurance  compaaiea 
by  taxation,  and  the  disposition  of  such  funds  for  the  relief  of  firemen, 
in  cities  having  paid  fire  departments,  is  unconstitutional,  as  not  being 
a  uniform  and  equal  rate  of  taxation,  and  as  applying  to  a  portion  of  a 
olass  only. 

PvBUO  Offiosrs— FiBKMKN — ^TAXATION  TOR  BxNKTiT  OF. — Firemen  are  not 
servants  of  the  state,  nor  of  a  county,  bnt  of  the  municipality  ia 
which  they  serve,  and  the  taxing  power  of  the  state  cannot  be  exerted 
lor  their  benefit  upon  only  a  portion  of  a  class  of  the  citisens  of  the 
state. 

CoHBTiTUTiONAL  Law — Equal  AND  UNIFORM  TAXATION.— The  taxing  power 
of  the  state  cannot  be  made  the  means  of  levying  municipal  taxes  npoa 
a  portion  of  a  class  of  citiaens,  and  of  bestowing  the  tax  so  levied 
upon  a  small  fraction  of  the  eitisens  of  the  state. 

Btatb  Taxation  is  not  of  Uniforv  and  Equal  Ratb  when  applied  to  a 
portion  only  of  a  class  of  citiiens,  omitting  a  fraction  of  the  sane  dssi^ 
although  such  class  is  divided  by  county  lines.  The  same  lats  of 
ation  aaust  apply  alike  to  all  in  any  given  taxing  distriot^ 
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A.  O.  Smithy  attorney  general^  F.  M.  Fineh^  /.  A*  Finehf  /• 
5.  Duncan^  and  (7.  W.  Smithy  for  the  appellant. 

J.  W»  Kem  and  T,  Bates^  for  the  appellee. 

*^  Hacknky,  J.  The  appellee  brought  this  aetion  in  the 
lower  court  to  enjoin  the  appellant,  as  auditor  of  state,  from 
reyoking,  or  attempting  to  revoke,  the  license  or  authority  of 
the  appellee,  as  a  foreign  insurance  company,  to  do  business 
in  the  state  of  Indiana. 

The  petition  alleged  that  the  appellee  was,  and  for  a  num- 
ber of  years  had  been,  engaged  in  business  in  the  counties  of 
this  state;  that  since  the  third  day  of  March,  1877,  it  had 
fully  complied  with  the  act  of  the  general  assembly,  in  force 
from  that  date  (Rev.  Stats.  1881,  sec.  8765),  alleging  in  detail 
the  steps  taken  in  compliance  with  said  act,  and  in  otherwise 
obeying  the  laws  of  the  state  relating  to  the  transaction  of  its 
boeiness  in  this  state;  that  it  now  holds,  and  ever  since  the 
third  day  of  March,  1877,  it  has  held,  proper  certificates  of 
authority  from  said  auditor  to  transact  business  in  the  various 
counties  of  this  state,  as  a  foreign  insurance  company;  that 
said  auditor  is  threatening  to,  and  will,  if  not  restrained, 
revoke  the  authority  so  held  by  said  company,  said  auditor 
therein  acting  under  the  act  of  the  general  assembly,  approved 
March  9,  1891,  for  the  creation  of  a  fireman's  pension  fund, 
etc:  Acts  1891,  p.  415. 

It  is  not  alleged  that  said  company  complied  with,  or 
attempted  to  comply  with,  said  act  of  March  9,  1891,  in 
reporting  its  business  done  in  Marion  county,  but  it  is  alleged 
that  said  act  is,  as  to  foreign  insurance  companies,  unconsti- 
tutional, and  confers  no  legal  power  to  revoke  the  authority 
of  such  companies  to  transact  business  within  this  state. 

The  superior  court,  in  special  term,  overruled  the  appel- 
lant's demurrer  to  the  petition,  and,  upon  exception  to  said 
ruling,  the  judgment  was  aflSrmed  by  said  court  in  general 
term.  The  error  assigned  in  this  court  is  said  ruling  of  the 
superior  court  in  general  term. 

The  title  and  first  three  sections  of  the  act  of  March  ^ 
9, 1891,  the  act  the  constitutionality  of  which  is  here  ques- 
tioned, are  as  follows: 

^'An  act  to  create  a  fireman's  pension  fund,  for  the  pen* 
stoning  of  disabled  firemen,  and  the  widows  and  the  depend* 
ent  children,  mothers,  and  fathers  of  deceased  firemen,  to 
create  a  board  of  trustees  of  such  fund,  to  authorize  the  re- 
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tirement  from  senrice  of  disabled  members,  and  of  all  mem- 
bers  after  a  service  of  twenty-five  years,  and  pensioning  of 
such  members,  and  for  other  purposes  in  connection  tber^ 
with  in  cities  in  this  state  having  paid  fire  departments,  and 
declaring  an  emergency. 

**  SscnoN  1.  Be  it  enaeUd  by  the  general  aseembly  of  the  eiate 
of  IndiafM^  That  every  fire  insurance  company  doing  business 
in  this  state,  and  not  organised  under  the  laws  of  this  state, 
shall,  in  the  months  of  January  and  July  of  each  year,  report 
to  the  auditor  of  each  county  in  the  state  wherein  there  is  a 
city  having  a  fire  department  paid  by  said  city,  under  oath 
of  the  president  and  secretary  of  such  company,  the  gross 
amount  of  all  receipts  received  by  such  company  on  account 
of  insurance  premiums  for  insurance  upon  property  in  said 
county  for  the  six  months  preceding  the  last  day  of  the  last 
preceding  December  and  June,  and  of  the  losses  actually  paid 
during  the  same  period,  and  shall,  at  the  time  of  making 
such  report,  pay  into  the  county  treasury  of  such  county  one 
dollar  on  every  one  hundred  dollars  of  the  excess  of  said  re- 
ceipts over  and  above  said  losses.  Any  fire  insurance  com- 
pany  which  shall  fail  or  refuse  to  render  an  accurate  account 
of  its  receipts  and  losses,  as  herein  provided,  or  to  pay  the 
required  tax  thereon  into  the  county  treasury,  shall  forfeit, 
for  the  benefit  of  said  fund  in  said  county,  one  hundred  dol- 
lars for  each  day  such  report  or  payment  shall  be  delayed,  to 
be  recovered  in  an  action  in  the  name  of  the  state  of  Indiana 
**  on  the  relation  of  the  auditor  of  said  county,  in  any  court 
of  competent  jurisdiction;  and  in  case  of  such  failure  or  re- 
fusal of  any  such  fire  insurance  company  to  make  report  or 
payments  as  herein  provided,  it  shall  be  the  duty  of  such 
county  auditor,  within  ten  days  thereafter,  to  report  such  faiL 
ure  and  refusal  to  the  auditor  of-state,  who  shall,  upon  the  re- 
ceipt of  such  notice,  forthwith  revoke  all  authority  or  license 
heretofore  granted  to  such  defaulting  insurance  company  to 
do  business  in  this  state;  and  no  further  authority  or  license 
to  do  business  in  this  state  shall  be  granted  or  issued  to  such 
insurance  company,  until  the  county  auditor  aforesaid  shall 
have  certified  to  the  auditor  of  state  that  such  insurance 
company  has  fully  complied  with  the  provisions  of  this  act. 

^  Sbo.  2.  Any  county  auditor  knowing  that  any  fire  insar* 
ance  company  is  doing  business  in  any  city  in  said  county 
having  a  fire  department  paid  by  said  city  contrary  to  the 
provisions  of  this  act,  who  shall  fail  for  ten  days  after  knowl* 
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edge  thereof  to  report  such  fact  to  the  auditor  of  state,  shall 
forfeit  and  pay  for  the  firemen's  pension  fund  in  said  county^ 
for  each  day's  failure  after  the  expiration  of  said  ten  days, 
the  sum  of  twenty-five  dollars,  to  be  recovered  in  an  action 
brought  in  any  court  of  competent  jurisdiction  by  the  board 
of  trustees  of  the  fire  department  of  such  city* 

**  And  if  the  auditor  of  state,  after  receiving  notice  from  the 
county  auditor  of  any  county  that  any  fire  insurance  com* 
pany  is  doing  business  in  such  county  contrary  to  the  provi- 
sions of  this  act,  shall  fail  or  refuse  forthwith  to  revoke  the 
authority  or  license  of  such  company  to  do  business  in  this 
state,  such  auditor  of  state  shall  forfeit  and  pay  for  the  bene- 
fit of  the  firemen's  pension  fund  in  said  county  the  sum  of 
fifty  dollars  for  each  day's  failure,  the  same  to  be  recovered 
in  an  action  '^  brought  by  said  county  auditor  in  any  court 
of  competent  jurisdiction  in  Marion  county. 

'*  Sec.  8.  The  sum  so  paid  into  the  county  treasury  of  each 
county,  as  provided  in  section  1  of  this  act,  shall  be  set  apart 
and  designated  as  a '  Firemen's  Pension  Fund,'  and  the  same 
shall  be  held  and  disbursed  for  the  purposes  and  objects  and 
in  the  manner  provided  for  in  this  act" 

The  remaining  sections  of  the  act  provide  for  the  election, 
service,  and  duties  of  trustees  for  such  pension  fund,  the 
manner  of  distributing  and  controlling  such  fund  by  such 
trustees,  and  that  the  act  shall  not  be  so  construed  as  to  affect 
existing  legislation  requiring  insurance  companies  to  pay 
taxes  into  the  treasury  of  the  state. 

The  first  objection  to  the  act  is  that  it  violates  section  19, 
article  4,  of  the  state  constitution,  which  is  as  follows:  *^  Every 
act  shall  embrace  but  one  subject  and  matters  properly  con- 
nected therewith;  which  subject  shall  be  expressed  in  the 
title.  But,  if  any  subject  shall  be  embraced  in  an  act  which 
shall  not  be  expressed  in  the  title,  such  act  shall  be  void 
only  as  to  so  much  thereof  as  shall  not  be  expressed  in  the 
title.*' 

It  is  important  to  ascertain  the  full  scope  and  meaning  of 
this  provision  of  the  constitution,  and,  as  has  often  been  said 
by  this  court,  one  obvious  purpose  was  to  limit  an  act  to  one 
subject  and  matters  properly  connected  therewith;  another 
purpose  was  that  such  subject — not  the  matters  connected 
therewith — should  be  expressed  in  the  title,  and  still  another 
purpose  was  to  limit  the  invalidity,  by  reason  of  any  failure 
to  so  express  the  subject  in  the  title,  to  so  much  of  the  sub- 
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Jeot  as  might  not  be  so  ezpresaecL    But  can  w«  say  that  these 
were  the  only  purposes? 

In  Grvbbi  t.  SiaU,  24  Ind.  296,  it  was  declared  that  the 
provision  was  designed  to  prevent  mischief  in  legislation,  ** 
which  bad  prevailed  before  its  adoption.  Said  Justice  Fraser: 
''  One  of  them  was  stated  to  be  the  enactment  of  laws  under 
false  and  delusive  titles,  whereby  measures  had  procured  the 
support  of  legislators,  who  were  thus  deceived  as  to  the  char- 
acter of  the  laws;  and  another  was  deemed  to  be  the  conjunc- 
tion, in  one  act,  of  two  or  more  subjects  having  no  legal 
connection,  for  the  purpose  of  procuring  the  passage  of  laws 
which  might  not  alone  command  legislative  sanction,  upon 
the  strength  of  popular  measures  embraced  in  the  same  acf 

Judge  Cooley,  in  his  work  on  Constitutional  Limitations, 
sixth  edition,  page  171,  in  speaking  of  the  purpose  of  this  pro. 
vision  in  the  constitutions  of  the  states,  says:  **It  may  there- 
fore be  assumed  as  settled  that  the  purpose  of  these  provisions 
was:  1.  To  prevent  hodge-podge  or  Mog-rolling' legislation; 
2,  To  prevent  surprise  or  fraud  upon  the  legislature  by  means 
of  provisions  in  bills  of  which  the  titles  gave  no  intimation, 
and  which  might  therefore  be  overlooked  and  carelessly  and 
unintentionally  adopted;  and  8.  To  fairly  apprise  the  people, 
through  such  publication  of  legislative  proceedings  as  is  usu- 
ally  made,  of  the  subjects  of  legislation  that  are' being  consid- 
ered, in  order  that  they  may  have  an  opportunity  of  being 
heard  thereon,  by  petition  or  otherwise,  if  they  shall  so  de- 
sire": See,  also,  In  r$  Road  etc.  of  PkanixjnlUy  109  Pa.  SL  44. 

At  a  time  when  the  constitution  was  fresh  from  the  hands 
of  its  framers  this  court  held  that  one  of  the  objects  of  this 
provision  was  to  promote  the  codification  of  the  enactments 
of  the  legislature:  Indiana  Cent.  Ry.  Co.  v.  PottSy  7  Ind.  681. 

We  could  multiply  the  desired  ends  and  laudable  objects 
of  this  provision  as  expressed  by  the  courts,  but  we  '*  deem 
those  already  stated  as  sufficient  for  the  proper  determination 
of  the  question  under  consideration. 

Counsel  for  the  parties  have  cited  many  cases  where  acts 
covering  very  many  subjects  have  been  construed.  Some  of 
these  manifest  the  spirit  of  liberality  in  construing  statutes 
with  reference  to  this  provision,  while  others  look  more  closely 
to  the  letter  of  the  provision.  It  is  observed,  however,  that, 
owing  to  the  diversity  of  the  subjects  legislated  upon,  and  the 
varied  forms  of  expressing  those  subjects,  precedents  are 
without  assistance  furtlier  than  as  they  apply  general  rulea. 


June,  1893.]    Hbndsbson  v.  Loodon  xtc.  Ins.  Co.  416 

In  conRtruing  the  enactmenti  of  the  legislature,  with  refer, 
enoe  to  their  form  under  the  constitution,  we  are  fully  iin« 
pressed  with  the  importance,  as  well  as  the  delicacy,  of  our 
task.  Due  respect  for  the  rights,  privileges,  and  powers  of 
the  legislative  department  of  the  state  government,  and  a 
proper  regard  for  the  direction  of  the  fundamental  laws,  make 
it  our  duty  to  uphold  legislation,  where  it  is  nov  clear  that 
the  constitutional  command  has  been  violated  or  neglected, 
and,  where  it  has  clearly  been  violated  or  neglected,  to  so 
decide  without  regard  to  the  objects  sought  or  the  interests 
involved  in  such  legislation. 

To  properly  apply  the  rules  suggested  for  our  guidance  we 
should  first  ascertain  the  subject  of  the  act  in  question. 

From  the  sections  of  the  act  as  quoted  above  it  will  bo 
seen  that  the  object  was  to  make  a  certain  class  of  firemen 
pensioners  upon  a  certain  class  of  insurance  companies,  and 
to  provide  and  direct  the  instrumentalities  through  which 
this  end  should  be  accomplished.  We  realize  that  exception 
may  be  taken  to  this  statement  of  the  object,  since  it  is  con- 
tended that  the  act  is  not  only  an  exercise  of  the  taxing 
power,  but  is  in  a  sense  one  of  the  penal  conditions  upon 
which  such  companies  are  '^  permitted  to  do  business  in 
the  state.  Of  this  contention  we  will  speak  hereafter.  That 
we  give  correctly  the  object  of  the  act  is  supported  by  the 
further  contention  that  such  insurance  companies  have  an 
interest  in  the  preservation  of  the  property  insured,  which 
interest  is  advanced  by  the  maintenance  of  a  wise,  diligent^ 
and  faithful  service  of  the  fire  companies,  and  that  they  owe 
some  duty  in  maintaining  such  service.  It  is  in  this  line 
that  the  act  finds  its  chief  support  as  a  just  measure. 

It  will  be  found  difiBcult,  if  not  impossible,  to  discrimina^ 
between  a  statement  of  the  object  of  this  act  and  a  stateu»tfn^ 
of  its  subject.  This  may  not  be  true,  as  a  general  rule,  with 
enactments,  but  we  find  it  so  in  this  instance.  Possibly,  U 
may  not  be  necessary  in  expressing  the  subject  of  this  act,  in 
order  to  comply  with  the  constitutional  provision,  that  th^ 
instrumentalities  through  which  the  end  is  accomplished 
should  be  stated  as  a  part  of  the  subject,  but,  to  our  mind,  it 
is  clear  that  the  subject  cannot  be  less  than  the  object  in 
other  respects,  as  we  have  stated  it.  "An  act  concerning  pen* 
sions*'  would  have  been  a  general  statement  of  the  subject  of 
the  act,  but  it  would  have  been  too  general  to  advise  any  one 
intelligently  of  its  character.      Being   an  expression  of  the 
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legislatarei  one  of  whose  functions  is  to  deal  with  public  reT- 
•nueSy  it  would  be  supposed  that  pensions  were  to  be  pro* 
vided  from  such  revenues,  but  suppositions  are  not  to  Do 
indulged^  when  the  legislature  is  directed  to  express  the  sub- 
ject— certainly  with  enough  particularity  that,  at  least,  one 
accustomed  to  reading  such  expressions  might  understand 
something  of  its  objects  and  effects. 

It  should  be  more  than  a  mere  warning  to  the  reader  that 
unless  he  shall  read  the  act  and  learn  if  his  interests  :se  in- 
volved his  property  may  be  affected  by  it. 

Ordronaux's  Constitutional  Legislation  states,  page  *^  590, 
that  '*  titles  should  distinctly  recite  what  the  particular  sub- 
ject  of  the  law  is.''  This  may  often  be  done  by  language 
quite  general;  then,  again,  there  are  instances  which  require 
particularity.  If  the  subject  is  composed  of  two  or  more 
essential  elements,  the  expression  of  one  of  such  elements  in 
the  title  would  not  suffice.  The  absence  of  one  of  such  ele- 
ments in  the  title  would  be  as  misleading,  and  might  be  as 
pernicious,  as  the  evils  sought  to  be  obstructed  by  the  consti- 
tution. The  subject  of  this  act,  as  we  have  indicated,  is  to 
gather  funds  from  foreign  insurance  companies  and  to  dis- 
pose of  such  funds  for  the  relief  of  firemen.  The  title  ex* 
presses  the  first  of  these  objects  included  within  the  subject, 
but  wholly  omits  the  other  of  such  objects. 

In  State  v  Young ^  47  Ind.  160,  a  test  was  prescribed  for 
determining  if  the  subject  is  expressed  in  the  title.  It  was 
said,  in  speaking  of  that  element  of  the  subject  claimed  to  be 
absent  from  the  title:  **  Suppose  that  there  was  no  other  pro- 
vision in  the  act If  the  section  could  not  thus  stand 

alone  under  the  title  it  must  fall."  We  apprehend  that  this 
is  always  true  where  only  a  part  of  the  subject  is  expressed, 
and  that  it  is  especially  true  where  that  part  of  the  subject 
omitted  from  the  title  is  not  naturally  or  ordinarily  connected 
with  that  part  of  the  subject  which  is  expressed  in  the  title. 

Omitting  that  part  of  the  act  relative  to  the  bestowal  of 
such  fund  upon  firemen,  the  provision  requiring  such  compa- 
nies to  contribute  to  such  fund  could  not  stand  alone,  under 
the  title  of  the  act,  as  the  subject  is  expressed.  The  require- 
ment that  the  subject  expressed  should  apprise  the  people  of 
the  subject  of  legislation,  in  order  that  an  opportunity  for  a 
hearing  or  for  petition  may  be  had,  is  far  from  being  complied 
with  in  the  act  before  us.  No  notice  whatever  to  thosef^x- 
pected  to  contribute  '*  to  such  fund  is  given.    It  may  bo 
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said  that  other  taxing  acts  haye  been  held  Talid  without 
expressing  in  the  title  the  classes  affected  by  them,  bat  we 
think  this  will  not  be  found  true  where  the  source  is  not  gen* 
eralf  and  in  the  exercise  of  the  natural  and  ordinary  powers 
of  taxation.  Here  we  have  an  unusual  and  extraordinary 
exercise  of  the  power,  not  only  in  the  object  or  purpose,  but 
in  the  source  from  which  the  fund  is  to  be  raised,  and  in  the 
manner  of  levying  it. 

The  act  under  consideration  is  attacked  as  violating  sev* 
era!  other  provisions  of  the  constitutions  of  the  United  States 
and  of  the  state  of  Indiana,  but  we  do  not  deem  it  our  duty 
to  determine  but  one  of  the  questions  so  presented,  having 
already  held  the  act  insufficient  as  to  its  title. 

It  is  said  that  the  act  is  an  attempted  exercise  by  the  legis- 
lature of  the  power  of  taxation,  and  that,  being  local,  not 
uniform,  and  for  no  public  purpose,  is  in  violation  of  the  tax* 
ing  power  as  conferred  by  the  constitution,  article  10,  section 
1.  That  provision  of  the  constitution  is  as  follows:  ^  The  gen- 
eral assembly  shall  provide  by  law  for  a  uniform  and  equal 
rate  of  assessment  and  taxation;  and  shall  prescribe  such 
regulations  as  shall  secure  a  just  valuation  for  taxation  of  all 
property,  both  real  and  personal,  excepting  such  only,  for 
municipal,  educational,  literary,  scientific,  religious,  or  char- 
itable purposes,  as  may  be  specially  exempted  by  law." 

Is  the  enactment  of  the  law  before  us  an  attempted  exer- 
cise of  the  power  of  taxation  as  conferred  by  the  constitution? 

In  several  states  this  character  of  legislation  has  been  before 
the  courts  for  construction,  and  we  find  the  decided  weight  ol 
authority  holding  that  it  is  such  an  attempt:  San  Franeiseo 
V.  Liverpool  **  etc.  Ins.  Co.,  74  Cal.  113;  5  Am.  St.  Rep.  425; 
State  V.  Wheeler,  33  Neb.  563;  Philadelphia  Asen^  etc.  v.  TTood, 
89  Pa.  St  73;  StaU  v.  Merchants'  Ins.  Co.,  12  lia.  Ann.  802. 

The  only  cases  holding  it  as  the  exercise  of  any  other  powei 
are  Trxisteee  etc.  v.  Roome,  93  N.  Y.  818,  45  Am.  Rep.  217, 
where  it  is  expressly  held  that  such  power  is  in  the  exaction 
of  a  license  fee,  or  the  fixing  terms  upon  which  such  com- 
panies may  transact  business  in  the  state;  and  Fire  Depart* 
ment  of  Milwaukee  v.  Helfenstein,  16  Wis.  136,  where  it  is 
expressly  held  that  the  power  exercised  is  ''the  police  power 
inherent  in  the  sovereignty  of  the  state."  Another  case,  that 
of  the  Firefnen'e  Benevolent  Aeen.  v.  Lounsbury^  21  111.  511,  74 
Am.  Dee.  115,  stands  alone  in  declaring  it  is  not  only  the 
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taxing  power,  but  that  such  power  was  correctly  exercised, 
under  the  peculiar  form  of  the  constitution  of  that  state.  - 

We  are  not  called  upon  to  decide  whether  the  legislature 
might  properly  have  required  the  exaction  here  levied,  as  a 
condition  upon  which  such  companies  could  do  business  in 
this  state,  as  it  was  held  in  New  York,  but  we  are  of  the 
opinion  that  no  such  attempt  was  made.  Since  March,  1877, 
as  we  have  shown, our  legislation  has  prescribed  the  terms  upon 
which  such  companies  may  transact  business  in  this  state 
(Rev.  Stats.  1881,  sec.  8765),  and,  as  alleged  in  the  complaint, 
this  appellee,  during  that  period,  has  fully  complied  with 
sach  terms.  The  act  in  question  does  not  purport  to  add/its 
exaction  to  the  conditions  so  prescribed  by  the  act  of  1877; 
on  the  contrary,  it  expressly  denominates  the  levy  a  '^  tax." 

If  there  were  room  for  question  as  to  the  correctness  of  our 
conclusion  we  should  find  support  from  the  concession  of 
appellant's  able  counsel,  that  it  must  be  tre;ited  as  an  effort 
to  exercise  the  taxing  power. 

Counsel  for  appellant  further  say:  "Of  course,  we  •*  con- 
cede that  the  legislature  cannot  levy  taxes  for  any  thing  bat 
public  purposes,  as,  for  instance,  to  assist  a  private  person 
in  his  business,  or  even  to  aid  him  in  misfortunes  from  fire, 
or  flood,  or  other  casualty."  But  it  is  insisted  that  the  de- 
clared burden  is  for  a  public  purpose,  in  that  it  is  levied  for 
the  benefit  and  compensation  of  those,  and  the  families  of 
those,  whose  lives  have  been  or  may  be  imperiled  or  lost  in 
pursuing  the  arduous  and  dangerous  duties  of  saving  from 
the  flames  the  property  of  the  citizens;  that  in  the  discharge 
of  these  duties  the  firemen  sustain  such  relation  to  the  public 
as  to  become,  in  the  true  sense,  public  servants;  that  the 
public  demands  the  highest  degree  of  skill,  diligence,  and 
good  faith  from  these  servants,  and  that  this  degree  is  best 
attained  by  holding  out  to  them  the  certainty  of  care  when 
injured,  and  family  support  when  age,  disease,  or  death  comes 
upon  them.  To  establish  this  contention,  counsel  devote 
considerable  space  in  their  briefs  to  quotations  from  text- 
writers  and  from  adjudged  cases,  principally  the  cases  we 
have  referred  to  as  not  adhering  to  the  proposition  that  this 
exaction  is  a  tax,  and  they  exhibit  marked  ability  in  building 
the  theory  so  urged  upon  us.  To  this  theory  we  are  not  in- 
clined to  give  our  adherence.  The  Wisconsin  rule  does  not 
hold  that  the  right  exists  in  behalf  of  firemen  as  public  serv- 
ants.   It  disregards  the  relationship  existing  between  fire- 
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men  and  the  public,  and  justifies  the  exaction  as  the  exercise 
of  a  police  power,  and  in  imposing  the  burden  upon  foreign 
companies  as  the  condition  upon  which  they  are  admitted  to 
do  business  in  the  state. 

The  Illinois  rule  can  best  be  given  by  quoting  from  Fir$* 
mffis'  Benevolent  Assn.  v.  Lounshury^  21  111.  513,  74  Am.  Dec. 
115.  It  is  there  said:  ''The  other  objection  is  that  here  a 
revenue  is  attempted  to  be  raised,  not  for  state  purposes,  nor 
yet  to  meet  any  public  exigency  or  want,  but  purely  ••  for 
the  benefit  of  a  private  charity.  That  it  is  not  required  to 
be  paid  into  the  state  treasury,  but  must  be  paid  to  this  pri* 
vate  corporation,  for  whose  benefit  the  burden  is  imposed. 
The  general  grant  of  legislative  power  found  in  the  constitu* 
tion  confers  upon  the  general  assembly  all  legislative  power,, 
and  authorizes  the  lawmakers  to  pass  any  laws  and  do  an/ 
acts  which  are  embraced  in  the  broad  and  general  word 
*  legislation,'  as  known  and  defined  in  the  English  language. 
It  anthorizes  the  passage  of  any  law  which  could  be  enacted 
in  the  most  despotic  government.  It  even  authorizes  every 
thing  which  the  people  could  enact  in  their  primary  capacity. 
Any  thing  which  they  would  have  a  right  to  embody  in  the 
constitution  itself." 

It  is  further  stated:  "There  is  nothing  to  be  found  in  the 
constitution  which  can  be  held  to  inhibit  the  legislature  from 
imposing  burdens  or  raising  money  from  citizens  of  the  state 
which  is  not  for  the  direct  benefit  of  the  state,  and  is  never 
designed  to  belong  to  the  state." 

The  only  reference  made  to  the  relationship  between  firemen 
and  the  public  is  as  follows:  "  With  the  view  we  take  of  this 
case  it  is  immaterial  whether  this  be  considered  a  public  or  a 
private  charity.  But  it  should  more  properly  be  considered 
a  public  charity." 

Our  constitution  gives  no  such  unlimited  power  to  the  legis- 
lature, and,  as  an  authority  for  the  construction  of  powers 
under  our  constitution,  we  cannot  accept  this  decision.  Nor 
are  we  inclined  to  give  special  weight  to  it  in  favor  of  the 
contention  of  the  appellant  that  firemen  are  public  servants 
within  that  sense  which  would  admit  of  the  exercise  of  the 
taxing  power  of  tlie  state.  The  New  York  rule  is  that  the 
percentage  of  receipts  is  exacted  as  a  condition  upon  which 
companies  are  admitted  to  transact  business  in  the  state,  aa 
the  terms  of  such  '^  admission,  or  the  license  fee  for  such 
privilege.    This  is  not  in  the  exercise  of  the  taxing  power, 
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bat|  so  far  as  it  may  be  lecognized  as  prescribing  the  terms 
upon  which  foreign  corporations  are  admitted  into  the  state, 
it  is  unimportant  whether  firemen  are  public  servants  or  not- 
When  it  is  held  that  legislation  is  for  the  purpose  of  defining 
the  terms  of  admission  there  is  in  this  state  no  question  of 
its  constitutionality.  Therefore,  the  New  York  rule  involves 
the  question  whether  firemen  are  public  servants  only  as  to 
the  distribution  of  a  fund  conceded  to  be  raised  by  proper 
methods,  namelyi  as  the  condition  of  admission  into  the  state. 

Such  is  not  the  whole  question  with  which  we  are  dealing. 
Here  we  have  a  law  enacted  in  the  pretended  exercise  of  the 
taxing  power  of  the  state,  exacting  a  penalty  from  that  part 
of  the  class  of  foreign  insurance  companies  which  do  business 
in  the  four  counties  of  this  state  having  cities  with  paid  fire 
departments,  and  the  fund  thus  exacted  by  the  power  of  the 
state  is  not  for  the  benefit  of  the  state,  is  not  for  the  benefit 
of  those  portions  of  the  state  whose  business  with  such  com- 
panies must  contribute  to  said  fund. 

The  business  done  in  each  of  the  four  counties  affected 
bears  the  burden  of  the  exaction,  and  the  fund  is  devoted  to 
the  benefit  of  firemen  within  four  cities  only.  The  property 
of  such  counties  outside  of  such  cities  get  no  protection  from 
such  firemen,  and  its  owners  have  no  pecuniary  interest  in 
them.  While  the  fund  for  the  benefit  of  the  city  is  obtained 
from  the  companies,  the  companies  must  first  obtain  it  from 
the  whole  people  of  the  county,  thus  requiring  the  people  of 
the  county,  indirectly,  to  contribute  to  the  pensioning  of  city 
firemen.  The  question,  therefore,  should  be.  Are  the  firemen 
benefited  the  servants  of  those  whose  taxing  powers  are  ex* 
erted  in  their  behalf  7  We  think  they  are  not,  even  if  ^  we 
should  concede  that  they  were  in  any  sense  servants,  or  de- 
pendent upon  the  bounty,  or  were  the  objects  of  the  charity 
of  the  people  of  such  cities.  It  must  be  borne  in  mind  that 
they  are  not  the  servants  of  the  state;  they  are  not  the  serv 
ants  of  the  county  in  which  they  live.  Though  they  may  de- 
serve the  highest  praise  and  the  most  liberal  rewards  for  their 
daring  and  hardships  in  combating  the  flames,  they  are  the 
creatures  and  the  servants  of  but  a  small  subdivision  of  the 
states 

Here  the  taxing  power  of  the  state  is  exerted  for  the  benefit 
of  a  few  of  the  citizens  of  the  state,  who  hold  the  obligation 
of  their  respective  cities  for  their  courage  and  their  valued 
service,  and  the  purpose  is  that  this  power  shall  be  exerted 
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for  the  discbarge  of  that  obligation.  We  do  not  regard  this 
as  tbe  most  objectionable  featare  of  tbis  act  We  have  ninety- 
two  coanties  in  this  state,  whose  united  power  is  thus  exerted 
in  leyjing  a  tax  upon  certain  foreign  insnrance  oompaniea. 
As  to  the  state,  all  foreign  insurance  eompanies  eonstitote  a 
class,  and  of  this  class  all  are  not  subject  to  the  operation  of 
this  act;  only  those  who  do  business  in  four  of  such  counties. 
The  taxing  power  of  the  state  cannot  thus  be  made  the  means 
of  levying  municipal  taxes  upon  a  fraction  ef  a  class,  and  of 
bestowing  the  tax  so  levied  upon  a  small  fraction  of  the  citi- 
zens of  the  state — all  of  her  citizens  standing  in  like  relation 
to  her,  unless  she  owes  them  some  peculiar  obligation  not 
existing  in  serving  as  firemen  for  some  city.  Tbe  taxing  dis- 
trict of  the  state,  wherein  taxes  are  directed  for  the  benefit  of 
those  serving  the  state,  is  the  whole  state.  State  taxes  sre 
not  of  uniform  and  equal  rate  when  they  apply  to  a  portion  of 
&  claas  only  and  omit  a  portion  of  tbe  same  class,  and  this  is  n* 
less  true  because  the  classes  may  be  divided  by  county  lines. 

Uniformitj  in  rate,  as  required  by  tbe  constitution^  ** 
means  that  the  same  rate  shall  apply  alike  to  all  in  any  given 
taxing  distriet:  Cletfeland  €ic.  Rf.  Co.  v.  BaehUf  133  Ind.  518; 
OiUon  V.  Board  of  Commrs.^  128  Ind.  65. 

The  four  counties  affected  have  no  power,  under  this  act, 
to  make  the  percentage  from  tbe  business  of  the  companies 
the  condition  upon  which  business  shall  be  done  by  such  com- 
panies,  and  the  act  does  not  purport  to  give  such  power;  the 
peroentage  is  not  levied  under  any  law  or  by  any  method  known 
U>  the  gathering  of  county  or  city  revenues.  The  act  is  a  plain 
and  unmistakable  effort  to  use  the  taxing  power  given  to  th* 
state,  and  for  the  purposes  of  the  state  in  behalf  of  a  farored 
clasB  in  a  few  of  the  dties  of  the  state.  As  we  have  said^  thia 
eannot  be  done. 

The  cases  of  San  Franciico  v.  Liverpool  0te.  In$.  Co.^  lA,  Cal, 
113;  6  Am.  St.  Rep.  425;  State  v.  TPAMfer^SSNeb.  568;  PhUa^ 
delphia  Awn.  etc.  v.  Wood,  39  Pa.  St  73;  State  r.  MerduaM 
iWs.  Co.,  12  La.  Ann.  802,  fully  sustain  our  conclusion. 

The  judgment  of  the  lower  court  is  afi9rmed. 


STATirras. — Strajicr  Exprssssd  »  Titlb:  Sae  Fhmeffon  t.  ymrenherg, 
HioB.  239;  88  Am.  8t.  Bap.  652,  And  note;  and  Sttdev.  iTarrttd^  95  AU.  176| 
86  Am.  St.  Rep.  195,  and  note,  with  the  cases  collected. 

Statutes. ^TfTLV  Ck>NTAiNnro  MorvthaitOnb  Subject:  SeeCamphellr, 
Cook,  86  Tex.  630;  40  Am.  St.  Rep.  878,  and  note;  and  the  extended  note  to 
Iknm  ▼•  SitUe^  61  An.  Deo.  337. 
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Taxatior  muit  BR  Gbvvral  ahd  UifiTORK:  LexinQiom  r,  MtQ^SOan,  9 
Dana,  513;  86  Am.  Dee.  169;  Peopk  ▼.  Coleman^  4  CSal.  46;  60  Am.  Dee.  581; 
Andrew  r.  King  County,  I  Wash.  46;  22  Am.  8t  Rep.  136;  Hutchinmm  r. 
Omtrk  Land  Co.^  57  Ark.  554;  88  Am.  St.  Bap.  258^  and  note.  See,  aUo^  th« 
•xtended  notea  to  8taU  r,  Hinnum,  23  Am.  St.  Rep.  26;  and  Ntw  Orkamr, 
Qfai  SpMurm  TtUpkane  ete.  On.,  8  Am.  St  Rep.  510. 


Thornburq  v.  Wiggins. 

PS5  IHDXAHA,  178.] 

TnrAVor  bt  Ehtikribs— Uusband  and  Wifb.— Tenancy  by  enttretiea  b 
to  be  preenmed  when  the  granteea  are  haeband  and  wife,  onleas  from 
the  langnage  employed  in  the  deed  it  ia  manifeat  that  a  different  pnrpoee 
waa  intended. 

JouiT  Tbbabot.— HuBBAHB  AND  WiFB  may  take  real  eetate  aa  joint  tenanti 
or  aa  tenants  in  common,  if  the  inatruments  creating  the  title  nae  apt 
words  for  the  purpose. 

JoiifT  Tbbanot^Husbaiid  akd  Wipb^Ezbootion.— a  grant  of  land  to 
husband  and  wife  "  in  Joint  tenancy**  makes  them  joint  tenants,  and  not 
tenants  by  entire tiea  therein,  and  the  interest  of  each  is  tnbjeet  to  ezo- 
cntion. 

W.  A.  Thompnon^  A.  0.  Marehf  and  J.  W,  7%omjMon,  for  the 
appellants. 

E.  L.  TFaftfon,  /.  E.  Wai%on^  ani  /.  8.  Engle^  for  the  appel- 
lees. 

^v*  Dailibt,  J.  This  was  an  action  instituted  in  the  court 
below,  in  two  paragraphs,  in  the  first  of  which  appellees 
allege,  in  substance,  that  on  and  before  December  15,  1884| 
one  Lemuel  Wiggins  was  the  owner  of  a  certain  tract  of  real 
estate  therein  described,  containing  eighty  acres;  that  on  said 
day  said  Lemuel  and  his  wife,  Mary,  executed  and  delivered 
to  the  appellees  a  warranty  deed,  conveying  to  them  the  fee 
simple  of  said  real  estate;  that  at  the  time  of  said  conveyance 
the  appellees  were,  ever  since  have  been,  and  now  are,  husband 
and  wife;  that  said  deed  conveyed  to  the  appellees  the  title 
to  said  real  estate,  which  they  took  and  accepted,  ever  since 
have  held,  and  now  hold  by  entireties  and  not  otherwise;  that 
appellees  hold  their  title  to  said  real  estate  by  said  deed  of 
Lemuel  Wiggins,  and  not  otherwise;  that  on  the  twenty-fourth 
'*day  of  April,  1877,  Isaac  R.  Howard  and  Isaac  N.  Oaston, 
who  were  defendants  below,  recovered  a  judgment  in  the 
Randolph  circuit  court  for  the  sum  of  four  hundred  and  three 
dollars  and  seventy  cents  and  costs,  against  one  John  T.  Bar- 
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roughs,  and  the  appellee,  Daniel  S.  Wiggins,  as  partners,  doing 
business  under  the  firm  name  of  Burroughs  and  Wiggins;  that 
on  May  12, 1886,  said  Howard  and  Gaston  caused  an  execution 
to  be  issued  on  said  judgment  and  placed  in  the  hands  of  the 
appellant,  Thomburg,  as  sheriff  of  said  countj,  and  directed 
him  to  levj  the  same  on  said  real  estate,  and  that  said  sheriff 
did,  on  the  twentj-fifth  day  of  May,  1886,  levy  said  executioUi 
on  said  real  estate,  or  on  the  one-half  interest  in  value  thereof| 
taken  as  the  property  of  said  appellant,  Daniel  S.  Wiggins, 
to  satisfy  said  writ;  that  pursuant  to  the  levy  thereof  said 
sheriff  proceeded  by  the  direction  of  said  Howard  and  Qas. 
ton  to  advertise  said  real  estate  for  sale  under  said  execution 
and  levy  to  make  said  debt,  and  did,  on  the  eighth  day  of 
June,  advertise  the  same  for  sale  on  the  third  day  of  July, 
1886,  and  will,  on  said  day,  sell  the  same,  unless  restrained 
and  enjoined  ^^^  from  so  doing  by  the  court;  that  said 
Daniel  8.  Wiggins  has  no  interest  in  said  premises  subject 
to  sale  thereon;  that  the  appellees  hold  the  title  thereto  as 
tenants  by  entireties,  and  not  otherwise;  that  the  sale  of  said 
tract  on  said  execution  would  cast  a  cloud  on  the  appellee's 
title/*  etc. 

.  The  second  paragraph  is  the  same  as  the  first,  in  substan- 
tial averments,  except  that  in  this  paragraph  the  appellees 
set  out  as  a  part  thereof  a  copy  of  the  deed  under  which  they 
claim  title  to  said  real  estate  as  such  tenants  by  entireties. 

The  granting  clause  of  the  deed  is  as  follows:  '*  This  inden- 
ture witnesseth,  that  Lemuel  Wiggins  and  Mary  Wiggins,  his 
wife,  of  Randolph  county,  in  the  state  of  Indiana,  convey 
and  warrant  to  Daniel  S.  Wiggins  and  Laura  Belle  Wiggins^ 
his  wife,  in  joint  tenancy,"  etc. 

Appellants  separately  and  severally  demurred  to  each  para- 
graph of  the  complaint,  and  their  demurrers  were  overruled 
by  the  court,  to  which  the  appellants  excepted,  and,  refusing 
to  answer  the  complaint,  judgment  was  rendered  in  favor  of 
appellees  on  said  demurrers. 

Appellants  appeal,  assigning  as  errors  the  overruling  of 
said  demurrers,  and  urge  that  the  appellees  under  the  deed 
took  as  joint  tenants,  and  hence  that  the  husband's  interest 
is  subject  to  levy  and  sale  upon  execution.  A  joint  tenancy 
is  an  estate  held  by  two  or  more  persons  jointly,  so  that  dur- 
ing the  livee  of  all  they  are  equally  entitled  to  the  enjoyment 
of  the  land,  or  its  equivalent  in  rents  and  profits,  but,  upon 
the  death  of  one,  his  share  vests  in  the  survivor  or  survivors 
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until  th«r»  be  but  one  euryiyory  when  the  estate  becomes  one 
in  severaltj  in  him  and  deeoends  to  hie  heirs  upon  his  death. 
It  must  always  arise  by  parohase,  and  cannot  be  created  by 
descent.  Such  eetatee  may  be  created  in  fee,  for  life,  for 
years,  or  eren  in  remainder.  But  the  estate  held  by  *^ 
eaoh  tenant  roast  be  alike^  Joint  tenancy  may  be  destroyed 
by  any  thing  which  destroys  the  unity  of  title.  Our  law  aims 
to  prevent  their  creation,  and  they  cannot  arise,  except  by  the 
inetrnment  providing  for  such  tenancy:  Oriffin  r.  Lynch^  16 
Ind.  8M. 

The  ninth  voltime  of  the  American  and  English  Encyclo- 
pedia of  Law,  page  860,  says:  ^  Husband  and  wife  are,  at 
common  law,  one  person,  so  that  when  realty  or  personalty 
Tests  in  them  both  equally  •  •  •  .  ti^y  take  as  one  person, 
they  take  but  one  estate  ae  a  corporation  would  take.  In  the 
eaee  of  realty,  they  are  seised  not  per  my  et  per  tout,  as  joint 
tenants  are,  but  simply  per  Umi;  both  are  seised  of  the  whole, 
and  eaoh  being  seised  of  the  entirety,  they  are  called  tenants 

by  the  entirety,  and  the  estate  ie  an  estate  of  entireties 

Estates  by  entiretiee  may  be  ofeated  by  will,  by  instrument 
of  gift  or  purchase,  and  even  by  inheritance*  Bach  tenant  ie 
seised  of  the  whole,  the  estate  is  inseverable — cannot  be  par- 
titioned; neither  husband  nor  wife- can  alone  affect  the  in- 
lieritance,  the  survivor's  right  to  the  whole.** 

Thie  tenancy  has  been  spoken  of  as  **that  pecuRar  estate 
which  arises  upon  the  oenveyance  of  lande  to  two  persons  who 
are  at  the  time  husband  and  wife,  commonly  called  estates 
by  entirety.*'  As  to  the  general  features  of  estates  by  entire- 
ties there  is  little  room  for  controversy,  and  there  ie  none 
between  counsel.  Our  statute  re-enacts  the  common  law: 
Arnold  v.  Arnold,  80  Ind.  805;  Dairie  v.  Clark,  26  Ind.  424; 
89  Am.  Deo.  471. 

Strictly  speaking,  estatee  by  entireties  are  not  joint  ten* 
ancies:  Chandler  v»  Cheney,  87  Ind.  891;  Hviett  v.  Inlow,  57 
Ind.  412;  26  Am.  Rep.  64;  the  husband  and  wife  being  seised 
not  of  moieties,  but  both  seised  of  the  entirety  jMr  tout,  and  not 
per  my:  Jonee  ▼•  Chandler,  40  Ind.  688;  Davie  ▼.  Clark,  26 
Ind.  424;  89  Am.  Dec.  471;  Arnold  v.  Arnold,  80  Ind.  805. 

It  has  been  said  by  this  court  in  some  of  the  earlier  ^** 
decisions  that  no  particular  words  are  necessary.  A  convey- 
ance which  would  make  two  persons  joint  tenants  will  make 
a  husband  and  wife  tenants  by  the  entirety.  It  is  not  even 
necessary  that  they  be  described  as  such  or  their  marital 
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relation  referred  to:  MorrUan  r.  Seyboldf  92  Ind.  298;  Hadlock ' 
Y.  Gray^  104  Ind.  696;  Dodg^  x.  Kinwy,  101  Ind.  102;  Htdeti 
T.  IhIow,  57  Ind.  412;  26  Am.  Rep.  64;  ChandUr  r.  Vhen€y, 
87  Ind.  391. 

But  the  court  bse  said  that  the  general  rule  may  be  defeated 
bj  the  expression  of  conditionB»  limitations,  and  stipulations 
in  the  conveyanoei  whioh  clearly  indicate  the  creation  of  a 
different  estate:  Hadlodi  t.  Gray,  104  Ind.  696;  Edwardt  ▼. 
Bcfdl,  75  Ind.  401. 

Haying  its  origin  in  the  fiction  or  common4aw  unity  of 
husband  and  wife,  the  courts  of  some  states  have  held  thai 
naarried  women's  acts,  extending  their  rights,  destroyed  estates 
by  entirety,  but  this  court  holds  otherwise:  Carv€r  t.  Smithy 
90  Ind.  222;  46  Am.  Rep.  210.  And  the  greater  weight  of 
authority  ia  in  its  CsYor.  Our  decisions  hold  that  neither 
alone  can  alienate  such  estate:  JaneB  y.  Chandler^  40  Ind.  688; 
Ml&rrimm  ¥.  &y6oU,  92  Ind.  298.  There  can  be  no  partition: 
ChandLer  r.  Cheney^  87  Ind.  89L  A  mortgage  executed  by 
the  husband  alone  is  yoid:  Jvnm  ▼.  ChandUr ^  40  Ind.  688. 
And  the  same  is  true  of  a  mortgage  executed  by  both  to  secure 
ft  debt  of  the  husband:  Dodge  r*  Kinxy^  101  Ind.  102.  And 
Uie  wife  cannoi  validate  it  by  agreement  with  the  purchaset 
lo  indemnify  in  ease  of  loss  arising  on  account  of  it:  8taU  ▼. 
KannM^  114  Ind.  160.  A  judgment  against  one  of  them  is  no 
lien  upon  it:  Batrem  Creek  DiUking  Co.  ▼.  Seek,  99  Ind  247; 
KeConnM  y.  JToitin,  62  Ind.  484;  Othwoin  ▼.  Th4mae  (111., 
Sept,  1887),  IS  N.  B.  Hep.  664. 

^^^  Upon  the  death  oi  one,  the  sunriyor  takes  the  whole  in 
file:  Arnold  y.  Amoldj  30  Ind.  805.  The  deceased  leaves  no 
estate  to  pay  debts:  Simpeoth  y.  Pearson^  31  Ind.  1;  99  Am. 
Dec.  577.  And  during  their  joint  Uycs  there  can  be  no  sale 
of  any  part  on  execution  against  either:  Carver  v.  Smith,  90 
Ind.  222;  46  Am.  Bep.  210;  Dodge  y.  Kinty,  101  Ind.  102; 
SvleU  Y.  Inlow,  57  Ind.  412;  26  Am.  Rep.  64;  Chandler  y. 
Cheney,  37  Ind.  391;  DavU  y.  Clark^  26  Ind.  424;  89  Am.  Dec. 
471 ;  MeConneU  y.  ifaHin,  52  Ind.  434;  Cox  y.  Wood,  20  Ind.  64. 

The  statutes  extending  the  rights  of  married  women  haYO 
DO  effect  whateYer  upon  estates  by  entirety:  Carver  v.  Smithy 
90  Ind.  222;  46  Am.  Bep.  210.  Such  estate  is  in  no  sense 
either  the  husband's  or  the  wife's  separate  property.  The 
husband  may  make  a  Yalid  couYcyance  of  his  interest  to  his 
wifi%  because  it  is  with  her  consent:  Enyeart  y.  KepleVf  118 
Ind.  84;  10  Am.  St  Bep.  94. 
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The  rule  that  husband  and  wife  take  by  entireties  was  en- 
acted in  this  territory  in  1807,  nine  years  before  Indiana  was 
▼ested  with  statehood,  and  has  been  repeated  in  each  sue* 
ceeding  revision  of  our  statutes.  It  has  thus  been  the  law  of 
real  property,  with  us,  for  eighty-six  years. 

Section  2922  of  the  Revised  Statutes  of  1881  provides  that 
"All  conveyances  and  devises  of  lands,  or  of  any  interest 
therein,  made  to  two  or  more  persons,  except  as  provided  in 
the  next  following  section,  shall  be  construed  to  create  estates 
in  common,  and  not  in  joint  tenancy,  unless  it  shall  be  ex- 
pressed therein  that  the  grantees  or  devisees  shall  hold  the 
same  in  joint  tenancy  and  to  the  survivor  of  them,  or  it  shall 
manifestly  appear,  from  the  tenor  of  the  instrument,  that  it 
was  intended  to  create  an  estate  in  joint  tenancy.'' 

Section  2923  provides  that  the  preceding  section  shall  not 
apply  to  conveyances  made  to  husband  and  wife. 

^^^  Under  a  statute  of  the  state  of  Michigan,  similar  in  all 
its  essential  qualities  to  our  own,  the  court  held  that  *'  Where 
lands  are  conveyed  in  fee  to  husband  and  wife  they  do  not 
take  as  tenants  in  common":  Fisher  v.  Provtn,  25  Mich.  347. 
They  take  by  entireties;  whatever  would  defeat  the  title  of 
one  would  defeat  the  title  of  the  other:  Manwaring  v.  PoweU^ 
40  Mich.  871.  They  hold  neither  as  tenants  in  common  nor 
as  ordinary  joint  tenants.  The  survivor  takes  the  whole. 
During  the  lives  of  both,  neither  has  an  absolute  inheritable 
interest,  neither  can  be  said  to  own  an  undivided  half:  ^ina 
Ins.  Co.  V.  Resh,  40  Mich.  241;  Allen  v.  AUeny  47  Mich.  74. 

While  the  rule  of  entireties  was  predicated  upon  a  fiction, 
the  legislative  intent,  in  this  state,  has  always  been  to  pre- 
serve this  estate,  and  has  continued  the  peculiar  statute  for 
this  purpose.  Estates  by  entireties  have  been  preserved  as 
between  husband  and  wife,  although  joint  tenancies  between 
unmarried  persons  have  been  abolished,  so  as  to  provide  a 
mode  by  which  a  safe  and  suitable  provision  could  be  made 
for  married  women:  Carver  v.  Smith,  90  Ind.  222;  46  Am. 
Rep.  210. 

"  Where  a  rule  of  property  has  existed  for  seventy  years,  and 
is  sustained  by  a  strong  and  uniform  line  of  judicial  decisions, 
there  is  but  little  room  for  the  court  to  exercise  its  judgment 
on  the  reasons  on  which  the  rule  was  founded.  Such  a  rule 
of  property  will  be  overruled  only  for  the  most  cogent  reasons 
and  upon  the  strongest  convictions  of  its  incorrectness.  It  is 
evident  that  the  legislature  of  1881  did  not  intend  to  repeal 
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the  Btatutes  establishing  tenancies  bj  entireties.  Tliej  sim- 
ply intended  to  enlarge,  in  some  particulars,  the  separate 
power  of  the  wife,  which  existed  already  under  the  acts  of 
1852  and  the  year  following.  •  •  •  •  *  It  did  not  ^^^  abolish 
estates  bj  entireties  as  between  husband  and  wife,  but  pro- 
Tided  that  when  a  joint  deed  was  made  to  husband  and  wife, 
they  should  bold  by  entireties,  and  not  as  joint  tenants  or 
tenants  in  common'  **:  Carver  v.  Smith,  90  Ind.  222;  46  Am. 
Rep.  210. 

In  Chandler  y.  Cheney,  37  Ind.  891,  the  court  says:  ^'  It  was 
a  well-settled  rule  at  common  law  that  the  same  form  of 
words  which,  if  the  grantees  were  unmarried  would  have  con- 
sUtuted  them  joint  tenants,  will,  they  being  husband  and 
wife,  make  them  tenants  by  entirety.  The  rule  has  been 
changed  by  our  statute  above  quoted.'* 

The  whole  trend  of  authorities,  however,  is  in  the  direction 
of  preserving  such  tenancies,  where  the  grantees  sustain  the 
relation  of  husband  and  wife,  unless  from  the  language  em- 
ployed in  the  deed  it  is  manifest  that  a  different  purpose  was 
intended. 

Where  a  contrary  intention  is  clearly  expressed  in  the  deed, 
a  different  rule  obtains. 

''A  husband  and  wife  may  take  real  estate  as  joint  tenants 
or  tenants  in  common  if  the  instrument  creating  the  title  use 
apt  words  for  the  purpose":  1  Preston  on  Estates,  132;  2 
Blackstone's  Commentaries,  Sharswood's  note;  4  Kent's  Com- 
mentaries, side  p.  863;  1  Bishop  on  Married  Women;  Free- 
man on  Cotenancy,  sec.  72;  Fladtmg  v.  Rose,  68  Md.  13  (24). 

''And  in  case  of  devise  and  conveyances  to  husband  and 
wife  together,  though  it  has  been  said  that  they  can  take 
only  as  tenants  by  entireties,  the  prevailing  rule  is  that,  if  the 
instrument  expressly  so  provides,  they  may  take  as  joint  ten- 
ants or  tenants  in  common":  Stewart  on  Husband  and  Wife, 
sees.  307-10;  Tiedeman  on  Real  Property,  sec.  244. 

''And  as  by  common  law  it  was  competent  to  make  hus- 
band and  wife  tenants  in  common  by  proper  words  ^^^  in 
the  deed  or  devfee,'*  etc.:  Hoffman  y.  Stigen,  28  Iowa,  8l0j 
Brown  v.  Brown,  133  Ind.  476. 

"So  it  seems  that  husband  and  wife  may,  by  express  words, 
be  made  tenants  in  common  by  gift  to  them  during  cover- 
ture": McDermott  v.  French,  16  N.  J.  Eq.  80. 

In  Hadloek  v.  Oray,  104  Ind.  596  (599),  a  conveyance  had 
been  made  to  Isaao  Cannon  and  Mary  Cannon,  who  were 
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koflband  and  wife,  daring  their  natural  lives,  and  the  eonrt 
says:  '^Tbe  language  employed  ia  the  deed  under  ezamina* 
tbn  plainly  declares  that  Isaac  and  Mary  Cannon  are  not  to 
take  as  tenants  by  entirety.  This  result  would  follow  from 
the  prorisiou  destroying  the  surriTorship,  for  this  is  the  grand 

and  essential  characteristic  of  such  a  tenancy The 

whole  force  of  the  language  employed  is  opposed  to  the  theory 
that  the  deed  creates  an  estate  in  foe  in  the  hnsband  and 
wife.'* 

The  court  ftirther  says:  "  It  is  true  that  where  real  prop* 
erty  is  conveyed  to  husband  and  wife  jointly  and  there  are  no 
limiting  words  in  the  deed,  they  will  take  the  estate  as  tonaots 

ia  entirety But  while  the  general  rule  is  as  wo  have 

stated  it,  there  may  be  conditions,  limitations,  and  stipulations 
in  the  deed  conveying  the  property,  which  will  defeat  the  oper- 
ation of  the  rule.  The  denial  of  this  propositioQ  involves  the 
affirmation  of  the  proposition  that  a  grantor  is  powerless  to 
limit  or  define  the  estate  which  he  grants,  and  this  would 
conflict  with  the  fundamental  principle  that  a  grantor  may 
for  himself  determine  what  estate  he  will  grant  To  deny 
this  right  would  be  to  deny  to  parties  the  right  to  make  their 
own  contracts.  It  seems  quite  clear,  upon  principle,  that  a 
grantor  and  his  grantees  may  limit  and  define  the  estate 
grunted  by  the  one  and  accepted  by  the  other,  although  the 
grantees  be  husband  and  wife»" 

i^v  ifiiQ  court  then  adopts  the  language  of  Washbnnit 
supra,  and  Tiedeman,  supra. 

In  Edward$  v.  BeaU,  75  Ind.  401,  the  court  held  that  whan 
lands  are  granted  husband  and  wife,  as  tenants  in  common, 
they  will  hold  by  moieties,  as  other  distinct  and  individual 
persons  would  do. 

If,  as  contended  hy  i^pellees,  the  rule  prevail  thai  the 
same  words  which,  if  the  grantees  were  unmarried,  would 
have  constituted  them  joint  tenants,  will,  they  being  husband 
and  wife,  make  them  tenants  by  entireties,  then  it  would  re- 
sult as  a  logical  conclusion  that  husband  and  wife  cannot  bo 
joint  tenants*  Because,  by  this  rule,  words,  however  apt  or 
appropriate  to  create  a  joint  tenancy,  would,  in  a  conveyance 
to  husband  and  wife,  result  in  an  estate  by  en  tiretiea— joint 
tenancy  would  be  superseded  or  put  in  abeyance  by  the  estate 
created  by  law  tenancy,  by  entirety. 

The  result  of  such  reasoning  would  be  to  destroy  the  eon* 
tractual  power  of  the  parties  where  this  selationship  between 
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the  grantees  is  ebown  to  exist.  Anj  other  process  of  reason- 
ing  would  carry  the  mle  too  far,  and  we  must  hold  it  modified 
to  the  extent  here  indicated*  Husband  and  wife,  notwith- 
standing tenancies  by  entirety  exist  as  they  did  under  the 
common  law,  may  take  and  hold  lands  for  life,  in  joint  ten- 
ancy, or  in  common,  if  appropriate  language  be  expressed  in 
the  deed  or  will  creating  it,  and  we  know  of  no  more  apt 
terms  to  create  a  joint  tenancy  in  the  grantees  in  this  estate 
than  the  expression  ^  convey  and  warrant  to  Daniel  8.  Wig- 
gins and  Laura  Belle  Wiggins  in  joint  tenancy." 

These  words  appear  in  the  granting  clause  of  the  deed 
coDveying  the  land  in  question,  and  the  estate  accepted  and 
held  by  the  grantees  is  thereby  limited,  and  they  hold  not  by 
entireties,  but  in  joint  tenancy.  A  joint  ^^  tenant's  interest 
in  property  is  subject  to  execution:  Freeman  on  Executions, 
126. 

Judgment  reversed,  with  instructions  to  the  circuit  court  to 
sustain  the  demurrer  to  each  paragraph  of  the  complaint. 


HusBAVD  AWD  WiR — TuTAHOT  BT  ENmtiTiBS,  Wheit  Exi8T8. — ^A  ten- 
tMCj  by  the  entirety  is  created  by  a  conveyance  of  land  to  a  hnaband  and  irife, 
which  does  not  state  the  manner  in  which  they  ehaU  hold  snch  land:  8iek 
T.  Shreek,  128  K.  T.  263;  26  Am.  St.  Rep.  475,  and  note;  Phelp§  r.  Simons, 
ise  Man.  415;  38  Am.  St.  Rep.  430;  Bramberry't  Appeal,  156  Pa.  St.  628; 
36  Am?  St.  Rep.  64,  and  note;  Baker  ▼.  Stewart,  40  Kan.  442;  10  Am.  St. 
Rep.  213,  and  note;  Bnytari  t.  Kej^,  118  Ind.  34;  10  Am.  Si.  Rep.  94,  and 
note. 

Husband  ahd  Wm— Whbv  Cotbnants. — When  it  appears  from  the 
words  of  a  grant  or  devise  to  a  husband  and  wile  that  the  intent  was  to 
create  a  tenancy  in  common,  they  take  and  hold  as  tenants  in  common: 
Mkter  t.  Brown,  133  N.  Y.  306.  If  a  devise  is  made  to  a  husband  and  wife 
they  take  as  tenants  in  common:  Sergeant  ▼.  Steinberger,  2  Obio^  305;  15 
Am.  Dec.  553.  Since  the  Married  Woman's  Act,  the  right  of  sunrivorship 
has  ceased,  and,  under  a  deed  to  a  man  and  wife,  they  take  and  hold  the 
estate  conveyed  as  tenants  in  common:  Mittel  r,  Kari,  133  111.  65.  If  a  hus- 
band and  wife  contribute  equally  from  their  separate  estates  moneys  which 
they  invest  in  a  bond  and  mortgage  taken  in  their  joint  names,  to  be  held 
by  them,  their  representatives,  or  assigns,  they  become  tenants  in  common 
thereof:  Matter  o/  Albreehi,  136  N.  Y.  91;  32  Am.  St.  Rep.  700;  and  see, 
also^  the  extended  note  to  Den  v.  Hardenbtrgh,  18  Am.  Deo.  384. 

Husband  akd  Wijb— When  Joint  TBirANT8.~At  common  law,  nnder 
a  conveyance  of  real  estate  to  a  husband  and  wife,  they  take  as  joint  tenants 
or  tenants  in  common  only  by  express  words,  or  words  strongly  implying 
snch  intention:  Baker  v.  Stewart,  40  Kan.  442;  10  Am.  St.  Rep.  213,  and 
extended  note.  A  married  woman  may  take  and  hold  real  property  as  a 
joint  tenant  with  her  husband  where,  by  a  deed  to  herself  and  her  husband, 
it  appears  plainly  that  the  intent  was- to  convey  to  her  not  merely  as  a  wife, 
but  sepaxately,  by  virtue  of  her  individual  right:  Joou  T.  Fejf,  129  N.  Y. 
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17.  A  eonrayftnee  to  a  nuui  and  wonuui  then  unmarried  t«sU  an  estate  in 
them  at  joint  tenanti  orae  tenaati  in  oommon,  and  this  estate  will  not  be 
ohanged  hj  their  snbae^aent  aurriagex  Dem  ▼.  HanMbergk,  0  HaUt.  42; 
18  Am.  Deo.  S7L 
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IirjviicrnoN  to  Pabtkit  Otbrflow  or  Lands— SvmciBKor  of  Complaint. 
An  injnnotion  lies  to  restrain  a  railroad  oompaoy  from  oonstmeting  a 
onWert  across  a  watereoarse  along  its  right  of  way,  and  from  banking 
np  snch  right  of  way  on  each  side  of  the  onWerti  so  that  the  waters  of 
the  stream  cannot  pass  away  except  through  the  caWert^  if  it  wonld  be 
insnfBoient  to  carry  off  the  waters  of  the  stream  daring  ordinarily  heavy 
rains,  thns  can  sing  the  waters  to  be  dammed  np  and  to  overflow  plain- 
tiff's lands,  destroying  his  crops,  fenoes,  and  other  improvements,  to  his 
great,  oontinuons,  and  irreparable  injury  from  year  to  year. 

Injunotion— MoDinoATiON  OF. — A  temporary  injunction  may  be  eo  modi- 
fied as  to  protect  the  rights  of  all  parties  in  interest. 

J.  W.  Lovett,  8.  M.  Keltner,  if.  S.  Fooie^  and  W.  E.  HacU- 
dom,  for  the  appellant. 

E.  E,  Hendee^  for  the  appellees. 

^^  Howard,  J.  The  appellant*8  railroad  extends  along 
its  right  of  way  through  the  lands  of  appellees,  crossing  Lilly 
creek,  a  natural  stream  of  water,  on  trestlework  about  thirty 
feet  high  and  three  hundred  and  twenty  feet  long. 

Appellant  being  about  to  fill  up  this  trestlework  with  earth, 
except  a  space  to  be  occupied  by  a  stone  arch  or  culvert,  with 
an  opening  twelve  feet  wide  and  ten  feet  and  five  inches  high 
in  the  arch,  appellees  brought  suit  to  enjoin  the  work,  claim- 
ing that  the  arch  would  be  insufficient  for  the  passage  of  the 
waters  of  Lilly  creek,  and  that  great,  continuous,  and  irrep- 
arable injury  would  be  done  appellees  by  so  impeding  the  fiow 
of  the  waters. 

A  temporary  restraining  order  was  granted  appellees  on 
their  petition.  A  motion  to  dissolve  this  order  was  over- 
ruled, as  was  also  a  demurrer  to  the  complaint  The  appel- 
lant answered  by  way  of  a  plea  in  confession  and  avoidance, 
and  also  by  a  general  denial.  A  demurrer  to  the  special  para- 
graph of  answer  having  been  overruled,  the  appellees  replied 
by  a  general  denial.  A  motion  by  appellant  objecting  to  the 
trial  of  the  cause  by  a  jury,  or  to  the  submission  to  a  jury  of 
any  ^^  question  of  fact  involved  in  the  issues,  was  over- 
ruled by  the  court. 
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A  jary  having  been  impaneled,  the  court,  of  its  own  motion, 
iubnaitted  certain  interrogatories  to  the  jury  to  find  the  facts 
for  the  information  of  the  court.  The  jury  returned  their 
answers  to  the  interrogatories  as  follows: 

^  1.  Will  the  cuWert  constructed  by  the  defendant  be  suf- 
ficient to  pass  the  water  during  the  rainy  seasons  of  the  year, 
in  times  of  ordinarily  heavy  rainfalls?    Ans.  No. 

**  Fbancis  Watkins,  Foreman. 

**2,  If  you  say  no  to  question  No.  1,  state  what  injury » 
if  any,  will  be  done  to  the  lands  of  the  plaintiffs;  state  fully 
the  character  and  extent  of  such  injury.  Ans.  That,  by  the 
further  backing  up  of  the  water  on  said  lands,  the  plaintiffs' 
said  lands  will  be  damaged,  their  fences  will  be  destroyed, 
and  the  other  improvements  upon  said  real  estate  will  be 
injured  by  the  water  thereon,  and  their  growing  crops  will  be 
drowned  out.  Plaintiffs  will  receive  great  and  irreparable 
injury,  of  such  as  we  cannot  estimate  in  dollars  and  cents, 
and  that  the  damages  thereon  will  be  continuous  from  year 
to  year.  Francis  Watkins,  Foreman." 

Pending  the  finding  and  decision  of  the  court  the  restrain- 
ing order  was  so  modified  as  to  permit  the  filling  up  of  the 
trestlework  with  earth,  except  that,  in  addition  to  the  cul- 
vert, another  opening,  not  less  than  fifteen  feet  in  width  on 
the  bottom,  at  the  natural  level,  should  be  left  free  of  earth. 

The  court,  at  the  request  of  the  appellant,  made  its  finding 
of  facts  and  conclusions  of  law  thereon,  finding  the  facts  in 
favor  of  the  appellees,  and  found,  as  conclusions  of  law  upon 
the  facts  found,  that  the  appellees  "  are  entitled  to  have  the 
injunction  and  restraining  order  hereinbefore  granted  and 
modified,  made  perpetual." 

A  decree  was  entered  in  accordance  with  the  finding. 

^^^  The  errors  assigned  and  discussed  by  counsel  have 
reference  to  the  sufficiency  of  the  complaint,  and  to  the  find- 
ings of  facts  and  conclusions  of  law. 

The  appellant  contends  that  the  complaint  shows  that  a 
right  of  action  had  not  accrued,  and,  therefore,  that  a  de- 
murrer to  it  should  have  been  sustained.  We  think  that 
counsel  have  misapprehended  the  nature  of  the  complaint. 
This  is  not  an  action  for  damages  simply,  but  a  suit  for 
injunction  to  prevent  threatened  damages. 

The  case  of  Sherlock  v.  Louisville  etc,  Ry.  Co.j  115  Ind.  22, 
upon  which  appellant  relies,  was  an  action  se'eking  various 
forms  of  relief  for  injury  to  land^  amongst  them  being  dam- 
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agei  for  overflow  of  the  land  caused  by  a  defective  constnio- 
tion  of  the  defendant's  railroad  bridge.  It  was  said  in  that 
case:  **  That  the  right  of  the  plaintiff  was  to  have  his  land  free 
from  the  overflow,  and  to  recover  the  damages  resulting  there- 
from; and  that  the  wrong  of  the  railway  company  was  the 
negligent  construction  and  maintenance  of  the  bridge."  And 
the  court  held  that  it  was  not  shown  in  the  answer  that  the  rail- 
road company  had  a  prescriptive  right  to  flood  the  plaintiff's 
land,  or  that  be  had  any  knowledge  that  the  bridge  would 
flood  the  land,  or  acquiesced  in  such  flooding.  It  did  not, 
therefore,  appear  that  the  action  was  not  brought  in  good 
time,  and  the  answer  of  the  company  was  held  bad.  In  so 
far  as  that  case  has  any  bearing  upon  the  case  before  us,  we 
think  it  is  against  the  contention  of  the  appellant 

The  material  averments  of  the  complaint,  so  far  as  they 
need  be  set  out  here,  are:  That  the  defendant  is  the  owner 
of  and  operating  a  railroad  which  runs  over  and  through 
plaintiff 's  lands,  where  it  crosses  a  natural  stream  of  water 
known  as  Lilly  creek,  along  which  stream  there  flows  a  large 
amount  of  water  daring  the  ^'^  seasons  of  the  year  when 
there  is  the  most  rainfall;  that  when  said  railroad  was  con- 
structed in  1875,  it  was  built  across  said  stream  on  said  land 
on  trestlework  about  thirty  feet  high,  the  trestles  being  fif- 
teen feet  apart,  and  extending  out  on  each  side  of  said  stream 
until  the  entire  bridge  of  trestlework  was  three  hundred 
and  twenty  feet  long,  thus  leaving  full  and  free  opening  for 
all  the  water  coming  down  said  stream;  that  the  amount  of 
water  coming  down  said  stream  in  times  of  heavy  rainfall, 
and  during  the  wet  seasons  of  the  year,  is  such  that  the  high- 
water  mark  on  said  trestlework  bridge  is  ten  feet  above  ground^ 
and  extends  to  a  width  of  the  entire  length  of  said  trestle, 
work,  and  ranging  in  depth  from  five  to  ten  feet,  and  that  it 
is  not,  and  has  not,  been  unusual  for  the  water  during  the 
rainy  season  to  run  that  high;  that  the  defendant,  at  the 
commencement  of  this  suit,  had  adopted  plans  for,  and  com- 
menced to  construct,  a  stone  arch  culvert  for  said  stream, 
under  said  railroad,  with  an  opening  twelve  feet  wide  and  ten 
feet  five  inches  high  in  the  arch,  and  to  fill  all  the  space  then 
and  now  occupied  by  said  trestlework  with  a  bank  of  earth, 
so  that  no  opening  would  remain  for  the  water  coming  down 
the  stream  save  and  except  that  of  said  stone  arch  culvert; 
that  since  the  commencement  of  this  suit  said  culvert  has 
been  constructed  as  aforesaid;  that  said  defendant  is  now 
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proceeding  to  and  is  about  to  fill  up  the  iiiteryening  epaoe 
under  and  along  said  railroad  track  where  the  trestlework 
now  is,  with  an  earth  embankment,  entirely  closing  up  the 
passageway  for  the  water,  save  and  except  said  stone  arch 
culvert;  that  during  the  rainy  seasons  of  the  year,  in  the  fall, 
winter,  and  spring,  and  during  the  times  of  ordinary  rainfalls, 
especially  in  times  of  heavy  rainfalls,  the  water  flows,  and 
will  flow,  down  said  stream  in  such  amounts  that  said  stone 
arch  culvert  will  be  wholly  insufficient  to  carry  away  said 
^'^  water  under  said  railroad;  and  by  reason  of  the  construc- 
tion of  said  culvert  and  the  filling  in  of  the  embankmeni| 
the  water  coming  down  the  stream  will  be  impeded  in  its 
flow,  dammed  up,  and  backed  upon  the  lands  of  the  plain- 
tiffs; that  said  lands  are  all  farming  lands,  subject.to  culti- 
▼ation  in  annual  crops,  and  to  pasture,  nnd  as  such  are  used 
by  plaintifis,  and  that  there  are  situated  on  said  lands  fences 
and  other  improvements  necessary  in  the  use  and  occupancy 
of  said  real  estate;  that,  by  the  backing  up  of  the  water  as 
aforesaid  on  said  lands,  the  plaintiffs'  said  lands  will  be  dam- 
aged, their  fences  will  be  destroyed,  and  other  improvements 
upon  said  real  estate  will  be  injured  by  the  waters  thereon, 
and  their  growing  and  annual  crops  will  be  drowned  out; 
injured,  and  prevented  from  growing,  and  their  grass  lands 
thereon  will  be  wholly  unfit  for  use;  and  by  reason  of  the 
facts  aforesaid  the  plaintiffs  will  receive  great  and  Irreparable 
injury,  of  such  character  as  cnnnot  be  estimated  and  meas- 
ured  in  money  damages,  and  that  the  damage  will  be  con- 
tinuous from  year  to  year,  and  that  plaintifis  would  be 
compelled,  in  order  to  recover  from  defendant  compensation 
for  the  damage  thus  sustained,  to  bring  numerous  suits 
against  defendant. 

We  think  this  complaint  was  sufficient  for  the  restraining 
order  prayed  for  to  prevent  the  threatened  injury. 

In  High  on  Injunctions,  section  12,  it  is  laid  down  as  a 
general  rule  that  whenever  the  rights  of  a  party  aggrieved 
cannot  be  protected  or  enforced  in  the  ordinary  course  of 
proceedings  at  law,  except  by.  numerous  and  expensive  suits, 
a  court  of  equity  may  properly  interpose  and  afford  relief  by 
injunction. 

In  section  23,  of  the  same  work,  the  autlior  says  that  the 
appropriate  function  of  the  writ  of  injunction  is  to  afford  pre- 
ventive relief  only,  and  not  to  correct  injuries  *■•  which 
have  already  been  committed.    It  is  for  the  prevention  of  a 
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future  injory  actually  threatened,  and  to  prevent  the  perpe- 
tration of  a  legal  wrong  for  which  no  adequate  remedy  can 
be  had  in  damages. 

In  the  case  of  the  Mohawk  Bridge  Co.  ▼.  Utica  etc  IL  R. 
Co.^  6  Paige,  654,  Chancellor  Walworth  said:  ''If  the  magni- 
tude of  the  injury  to  be  dreaded  is  great,  and  the  risk  so 
imminent  that  no  prudent  person  would  think  of  incurring 
it,  the  court  will  not  refuse  its  aid  for  the  protection  of  the 
complainant's  rights  by  injunction,  on  the  ground  that  there 
is  a  bare  possibility  that  the  anticipated  injury  from  the  nox- 
ious erection  may  not  happen.'* 

The  erection  of  a  milldam,  as  said  in  High  on  Injunctions, 
section  889,  in  such  a  manner  that  the  inundation  caused 
by  the  back  flowage  of  the  water  lessens  the  value  of  com- 
plainant's land,  destroys  his  timber,  and  imperils  the  health 
of  the  neighborhood,  will  be  enjoined. 

In  8Um€  y.  Ro9common  Lurnber  Cc^  59  Mich.  24,  it  was 
held  that  injunction  would  lie  to  prevent  the  flooding  of  the 
plaintiff's  land,  if  it  appeared  that  the  threatened  injury 
were  of  a  character  to  render  the  property  comparatively 
worthless  for  the  purposes  to  which  it  was  best  adapted,  and 
for  which  it  was  intended  by  the  owner  without  regard  to 
the  amount  of  the  immediate  damage  sustained;  that  the 
fact  that  annual  freshets  in  some  degree  impeded  the  growth 
of  hay  on  the  land  would  not  relieve  the  defendant  from  lia- 
bility for  erecting  a  dam  in  such  a  manner  as  to  flood  such 
land,  thereby  destroying  its  value  for  the  purposes  to  which 
it  was  best  adapted;  that  a  person  will  not  be  allowed  to 
destroy  the  property  of  another  by  a  series  of  threatened 
trespasses,  and  then  remit  him  to  his  remedy  at  law  to  recover 
damages  sustained,  but  equity  will  interfere  to  enjoin  the 
threatened  ^"  injury  at  any  period  of  its  perpetration,  and 
thus  prevent  a  multiplicity  of  suits. 

Bemis  v.  Upham^  13  Pick.  169,  was  a  case  where  an  injuno- 
tion  was  sought  to  prevent  the  keeping  up  of  a  milldam, 
which  set  back  the  water  so  as  to  overflow  the  plaintifTs  dam 
higher  up.  It  was  admitted  by  the  defendant  in  that  case 
that  the  grievance  complained  of  was  a  nuisance,  but  it  was 
objected  that  there  was  an  adequate  and  complete  remedy  at 
law.  The  court  held  that  a  decree  in  equity  was  the  only 
suffioient  remedy,  inasmuch  as  such  decree  could  extend  to 
all  parties  having  an  interest,  and  bind  them  effectually  for- 
ever; that,  instead  of  requiring  an  entire  prostration  of  the 
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nuisance,  the  decree  might  be  modified  and  adapted  to  the 
jast  rightts  of  the  parties.  It  might  order  an  abatement  in 
part,  determine  the  height  to  which  the  dam  might  be  kept, 
the  terms  on  which  it  might  be  kept  up,  the  mode  of  using 
the  water,  and  other  incidents. 

So,  in  the  case  before  us,  the  restraining  order  forbidding 
the  filling  up  of  the  trestlework  with  earth  might  be,  and,  in 
fact  was,  so  modified  that  the  appellant  might  be  allowed  to 
fill  up  the  whole  space  except  that  occupied  by  the  culvert, 
and  an  additional  space  of  fifteen  feet,  and  thus  adapt  the 
decree  to  the  just  rights  of  the  parties,  giving  to  the  appelleea 
aU  the  relief  necessary  to  allow  the  floods  to  escape  readily, 
and  so  protect  their  land  from  the  overflow,  and  at  the  same 
time  enable  the  appellant,  with  the  least  inconvenience,  to 
put  its  road  in  good  condition. 

We  think  the  relief  by  injunction  was  the  only  adequate 
and  complete  remedy,  and  that  the  complaint  is  good  for 
that  purpose:  MeOddriek  v.  Sieving  43  Ind.  522;  Clark  Vv 
Jeffer$anviUe  tie.  R.  R.  Co.,  44  Ind.  248;  Cox  v.  LouiavilU  He. 
R.  R  Co.,  48  Ind.  178;  Owen  v.  *•*  Phillip$,  78  Ind.  284; 
Patoka  Toumship  v.  Hopkins,  131  Ind.  142;  81  Am.  Bt  Rep. 
417;  WUmaHh  v.  Woodcock,  58  Mich.  482;  Galveston  etc.  Ry. 
Co.  T.  Tail,  63  Tex.  223;  Moore  v.  Chicago  etc.  Ry.  Co.,  75 
Iowa,  263;  10  Am.  &  Eng.  Bncy.  of  Law,  885,  843,  977. 

Under  the  assignment  of  error,  that  the  court  erred  in  its 
finding  of  facts  and  conclusions  of  law,  counsel  argue  only 
that  the  evidence  does  not  sustain  the  finding.  The  record 
shows  that  there  was  ample  evidence  in  support  of  the  alle- 
gations of  the  complaint  and  the  findings  of  the  court 
Under  numerous  decisions  this  is  sufficient,  even  though  there 
were  certain  computations  offered  in  evidence  to  show  that 
the  culvert  might  carry  the  water.  For  such  conflict  of  tes- 
timony, if  it  be  such,  we  cannot  disturb  the  findings.  The 
court  seems  to  have  arrived  at  a  just  and  equitable  adjust- 
ment of  the  rights  of  both  parties. 

The  judgment  is  affirmed. 

iHJUNonoxi  TO  pRavBHT  OvBBFLOw  OF  Lanm.— Equity  bM  power  to 
prerent^  by  injunction,  injnries  by  back  flowage  of  water  cansed  by  a  dam: 
Sheldon  r.  Rockwell,  9  Wia.  166;  76  Am.  Dec.  266,  and  note;  Earl  v.  Do  Hart, 
12  N.  J.  Oh.  280;  72  Am.  Dec.  395;  Farrie  w.  Dudley,  78  Ala.  124;  66  Am. 
Repu  24.  An  injunction  will  iieue  to  atop  the  diversion  or  nnreaeonablo 
obetructioD  of  a  watercourse:  Atehiaon  etc  R.  R.  Co.  v.  Long,  46  Kan.  701| 
26  Am.  St  Rep.  165,  and  note;  Kay  t.  Kirk,  76  Md.  41;  35  Am.  St.  Rep. 
406w     See,  alao^  the  note  to  Hkarton  r.  SUvens,  35  Am.  St.  Rep.  303. 
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MwiciFAL  OaDiNAKOEfr— Whih  Unrbason ABULIA  mniiiei|«l  ordinaiiM 
requiring  tho  removal  from  the  doore  and  windows  of  nJoona  for  the  lale 
of  intoxicating  liqnort  of  all  screens  and  other  obstmetions  to  the  Tiew 
of  the  interior  of,  and  the  business  transacted  within,  snch  saloon  is  roid, 
M  unreasonable,  prohtbitiTe  of  lawful  business,  and  not  in  the  line  of 
regulation. 

W.  A,  Cullop,  C.  B.  Ke$$inger,  0.  A.  Buahirk^  and  J.  W. 
Bradi/j  for  the  appellant 

E.  F.  Bitter  and  H.  L,  Bitter ^  for  the  appellee. 

^**  Hackuby,  J.  The  appellee  sued  the  appellant,  in  the 
Knox  circuit  court,  for  the  recovery  of  penalties  prescribed  by 
its  ordinance,  for  maintaining  a  saloon  for  the  sale  of  intoxi- 
cating liquors  without  removing  from  the  doors  and  windows 
thereof  all  screens  and  other  obstructions  to  the  view  of  the 
intenor  of  And  the  business  transacted  within  such  saloon. 
The  venue  of  the  cause  was  changed  to  the  Gibson  circuit 
court,  where,  upon  issues  formed,  a  hearing  resulted  in  find- 
ings and  judgment  ^^^  against  the  appellant  Upon  proper 
assignments  of  error  the  validity  of  the  ordinance  in  question 
is  attacked  in  this  court. 

The  ordinance,  one  section  of  which  was  set  forth  in  the 
oomplaint,  and  the  whole,  as  introduced  in  evidence,  is,  in  its 
essential  features,  the  same  as  that  involved  in  the  case  of 
Champer  v.  City  of  Oreencastle  (Ind.,  Oct  81,  1893),  except 
that  it  contained  no  preamble  declaring  an  object  to  aid  in 
the  detection  and  prosecution  of  crimes,  and  it  contained  nu 
provision  excepting  its  application  to  saloons  having  the 
usual  and  ordinary  shutters. 

It  is  earnestly  and  ably  insisted  that  the  ordinanoe  is  un« 
reasonable  in  its  interference  with,  and  restrictions  upon,  the 
lawful  traffic  in  intoxicating  liquors,  and  that,  being  unren- 
sonable,  it  is  void.  Numerous  authorities  are  cited  in  support 
of  this  insistence,  and  they  would  in  many  inst-ances  appear 
to  support  this  view,  but  we  do  not  adopt  them  in  limits  to 
which  their  language  seems  to  extend.  It  is  firmly  settled 
that,  when  legislative  power  has  been  extended,  its  exercise 
necessarily  involves  the  authority  to  determine  whether  its 
results  are  reasonable  or  unreasonable,  and,  if  the  judiciary 
assumes  to  pass  upon  the  reasonableness  or  unreasonableness 
of  the  results  which  flow  from  the  exercise  of  that  power,  it 
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daparig  from  its  functions  M  one  of  the  independent  co-ordi* 
nsto  brsnchee  of  the  goyernment:  A  CoaUFloat  ▼.  City  of 
Jeffer$armUe^  112  Ind.  16;  CUvel(9nd  etc.  Ry,  Co.  r.  Harring* 
Ion,  181  Ind.  426. 

It  would  result  in  the  greatest  confusion  of  decisions  to  per* 
mit,  in  any  ease,  the  introduction  of  evidence  as  to  the  eftect 
of  an  ordinance  upon  a  business,  trade,  or  occupation.  The 
jurj  would  in  one  case  hold  that  under  the  facts  proven  the 
ordinance  was  invalid,  while  in  another  case,  with  more  or 
l^es  evidence  of  its  hurtful  consequences,  the  ordinance  would 
be  held  valid.  Nor  ^^  would  it  be  more  just  to  permit  the 
reaeonableness  of  an  ordinance  to  be  determined  by  the  courtt 
ms  a  question  of  law,  arising  upon  the  face  of  the  ordinance^ 
and  from  a  judicial  knowledge  of  its  harmful  effects.  To  do 
80  would  be  to  deny  the  right  of  the  legislative  branch  of  the 
government,  whether  local  or  general,  to  judge  of  the  wisdom 
and  prudence  of  its  own  enactments,  or  it  would  result  in  the 
co-existence  of  power  in  the  legislative  .and  judicial  depart* 
menta  to  judge  of  that  wisdom  and  prudence  which  would 
invite  endless  conflict  of  decision  between  the  departments. 

The  exact  question  here  is,  as  it  must  be  in  every  case  in- 
volving the  exercise  of  legislative  functions,  Does  the  power 
exist  to  pass  the  act  or  adopt  the  ordinance? 

As  we  said  in  Champer  v.  City  of  Qreeneastle,  35  N.  E.  Rep. 
14:  **  Municipal  corporations  have  such  powers  only  as  are 
conferred  upon  them  by  the  act  of  the  legislature  creating 
theon,  and  such  incidental  powers  as  are  implied  by  their 
creation,  and  as  are  essential  to  the  accomplishment  of  the 
purposes  of  their  creation,  and  for  their  continued  existence.^ 

In  that  case  it  was  held  that  cities  had  no  power  to  pass 
Buch  an  ordinance  as  that  now  before  us,  and  we  must  adhere 
to  that  ruling.  If  there  is  no  greater  power  given  by  the 
legislature  to  towns  than  to  cities,  with  respect  to  the  liquor 
traffic,  that  case  must,  in  its  conclusion,  rule  the  present. 
Cities  have  the  express  power  to  licenpe  and  regulate  the  sale 
of  liquors:  Rev.  Stats.  1881,  sees.  3106,  3154. 

The  language  of  the  grant  of  power  to  towns  is  as  follows: 
**  To  license,  regulate,  or  restrain  ....  the  sale  of  spirituous, 
vinous,  malt,  or  other  intoxicating  liquors":  Rev.  Stats.  1881, 
sec.  8333. 

The  ordinance  in  question,  while  not  expressly  denying^ 
does  infringe  the  power  of  the  saloon-keeper  to  sell  ^^  under 
»  license,  although  counsel  for  the  appellee  insist  that  the 
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town  possessed  the  power  to  deny  such  right  We  cannot 
believe  that,  by  the  ase  of  the  word  "  restrain'*  in  the  grant  of 
power,  the  legislature  intended  to  confer  upon  towns  the 
power  to  prohibit  the  traffic.  If  such  were  the  necessarj 
construction  of  the  power  it  would  be  of  doubtful  validity,  ia 
▼ieW  of  the  fact  that  cities  are  given  no  such  power,  and  the 
genera]  system  of  licensing  the  traffic  under  state  legislation, 
in  all  parts  of  the  state,  would  be  wholly  inconsistent  with 
the  possession  or  exercise  of  prohibitory  power  by  towns. 

The  complaint  does  not  allege  that  the  appellant  was  coif- 
ducting  his  business  without  a  license  from  the  state  or  from 
the  appellee,  and  we  cannot  presume  that  he  was  not  con- 
ducting it  without  licenses,  and  making  sales  in  violation  of 
law.  The  power,  therefore,  which  the  appellee  could  have 
exercised,  and  that  which  we  presume  she  attempted  to  exer- 
cise, was  to  *^  regulate"  the  sales  of  liquor  by  saloon-keepers. 

As  we  held  in  Champer  v.  City  of  Oreencastle^  35  N.  B.  Rep. 
14,  the  ordinance  fails  in  this  attempt,  in  that  it  exceeds  the 
power  to  regulate  the  sales  of  liquor.  The  ordinance  clearly 
creates  an  offense,  and 'prescribes  a  penalty,  which  maybe 
complete  if  no  sales  of  liquor  are  made  or  attempted.  It  does 
not  attempt  to  prescribe  the  conditions  under  which  the  sales 
that  are  authorized  by  the  state  and  by  the  town  may  be 
made,  either  as  to  time,  place,  or  persons.  It  is  manifestly  a 
departure  from  the  power  given  to  regulate  the  sales  of  liquor, 
and  if  the  departure  made  can  be  upheld  the  question  of  the 
limit  of  power  no  longer  exists. 

When  we  have  passed  beyond  the  scope  of  the  power  given, 
we  must  then  uphold  an  exercise  of  the  most  extreme  power. 
To  permit  this  excess  of  power  would  give  sanction  to  a  re- 
quirement that  the  liquor  traffic  may  only  ^'^  be  conducted 
under  circumstances  rendering  it  practically  impossible  to 
conduct  it  at  all. 

Any  such  requirement  would  be  prohibitive  and  not  in  the 
line  of  regulation.  So  the  ordinance  before  us  is  prohibitive, 
to  the  extent  that  it  departs  from  the  power  to  regulate.  It 
is  claimed  that  the  ordinance  should  find  favor  and  support 
in  the  fact,  as  it  is  urged,  that  in  saloons  the  law  is  violated, 
and  that  a  clear  view  of  the  transactions  of  the  saloons  by  the 
public  and  its  officers  will  facilitate  the  detection  and  punish- 
ment of  such  violations. 

We  are  not  at  liberty  to  presume  that  a  business  conducted 
under  the  legislative  sanction  of  the  state  and  of  the  town  is 
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conducted  in  yiolation  of  law.  In  the  courts  all  lawful  busi- 
ness must  be  presumed  to  be  conducted  ia  a  lawful  manner. 

The  more  obvious  purpose  of  the  ordinance  was  to  expose 
to  the  view  of  the  public  those  persons  of  the  town  who  might 
visit  the  saloons  and  drink  intoxicants  therein,  and  by  reason 
of  such  exposure  deter  them  from  such  visits,  thereby  not  only 
restraining  such  patrons  in  their  desires  for  intoxicants,  but 
in  the  same  proportion  curtailing  the  business  of  the  saloon- 
keeper. Such  an  object  is  prohibitive,  and  is  not  within  the 
powers  conferred  upon  towns. 

If  the  wisdom  of  the  measure  were  before  us  we  should  bo 
slow  to  approve  it,  for  the  reason,  as  well  stated  by  counsel 
for  the  appellant,  if  the  moral  example  of  drinking  be  a  bad 
one,  it  should  '*  not  be  thrust  too  glaringly,  and  with  too  oor^ 
rupting  influence,  upon  the  passing  public,  mixed  of  all  ages 
and  sexes  of  people." 

The  distinction  between  this  case  and  those  cases  holding 
valid  screen  ordinances,  relating  to  times  when  it  is  not  law- 
ful to  make  any  sales,  is  patent. 

In  the  one  no  prohibitive  power  exists,  while  in  the  ^^^ 
other  it  clearly  does  exist.  In  the  one  the  legislature  and 
the  town  have  given  the  right  to  make  sales,  and  in  the  other 
the  legislature  has  not  only  failed  to  give  the  right  to  make 
sales,  but  has  expressly  prohibited  sales.  Therefore,  the  con- 
flict claimed  does  not  exist. 

We  conclude,  therefore,  that  the  ordinance  in  question  is 
void,  and  that  it  was  error  to  overrule  the  demurrer  to  the 
second  paragraph  of  complaint. 

The  judgment  of  the  circuit  court  is  reversed. 


MuHidPAL  Ck>BPORATioR8. — Ordinaivcu  passed  by  the  governing  body 
of  a  city  mast  be  reasonable,  not  inconsistent  with  the  laws  of  the  state,  nor 
repngnant  to  the  fundamental  rights;  nor  must  they  be  oppressive  nor  con* 
travene  common  right:  Andenon  ▼.  Citif  qf  WeUingUm,  40  Kan.  173;  10  Am. 
Stb  Rep.  175.  This  question  will  be  found  fully  disonssed  in  the  notes  to 
the  foUowing  cases:  liayw  t.  Dry  Dock  tic  R.  R.  Oo,^  28  Am.  St.  Rep.  614; 
State  ▼.  Tenant,  28  Am.  St  Rep.  721;  Peopk  v.  Armttrong^  16  Am.  St  Rep. 
G84;  CUy  qf  Clinton  v.  PMUpe,  11  Am.  Rep.  54;  and  the  extended  notes  to 
Bobinmm  v.  Majfor,  84  Am.  DeoL  633^  and  Ward  t.  Mayor^  36  Am.  Rep.  70ft 
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D10K8ON  V.  Waldron. 

(US  IHBIAVA,  W7.] 

ICifTiB  Ain>  Sbbtakt— Thkatba  Mahaosb3— Duma  ahd  LiABiUTm  ov. 
TheftUr  managera  who  invite  the  public  to  become  their  patrone  and 
gveato  owe  a  epectal  duty  to  tboae  accepting  moh  invitation  to  protect 
them  from  injnrj  while  present,  and  particularly  that  they  aball  not 
raffer  wrong  or  Injury  from  the  agente  or  servants  of  those  who  haw 
invited  them;  and  if  such  a  servant,  acting  within  the  line  of  his  duty, 
commits  a  wrongful  act  toward  such  patron  or  guest^  the  manager  and 
master  is  liable  in  damages  therefor. 

MAfTSK  AND  Sbkyavt^Thbaxbii  Mavaokk's  Liabtutt  fOK  Wuomowuh  Acv 
Of  Hn  StRTAKT.^The  servant  or  agent  of  a  tlteater  manager  whose 
doty  it  is  to  preserve  order  in  and  about  the  theater  muat  nocssearily 
be  the  Judge  as  to  whether  the  conduct  of  a  patron  or  guest  is  so  offen- 
dve  and  disorderly  as  to  require  his  removal,  but  if  such  servant,  act- 
ing in  the  line  of  his  duty,  makes  a  mistake  and  wrongfully  and  unjustly 
attacks  and  injures  an  inofTensive  patron  of  the  theater,  the  manager 
thereof  must  respond  in  damages,  and  the  fact  that  such  servant  ie  a 
special  policeman  will  not  relieve  the  manajer  and  master  from  liability. 

WirHiasu—OoMPKTBNOT—QaisnoN  for  Trial  Court. — ^The  competency  of 
a  person  offered  as  a  witness  to  testify  most  be  decided  by  the  trial  courts 
then  and  there,  and  its  ruling  is  not  subject  to  review  nor  disturbance, 
on  appeal,  unless  a  clear  abuse  of  discretion  ia  shown. 


W.  H.  H.  Miller,  P.  Winter,  J.  B.  Blam,  B.  K.  Elliott,  W.  F. 
Elliott,  P.  Norton,  R.  0.  Hawkine,  and  H.  C.  Smith,  for  the 
Appellants. 

0.  Oretham,  J,  B.  Kealing,  and  M^  M.  Hugg,  for  the  appellee. 

*^  Howard,  J.  Od  October  1,  1887,  and  at  the  time  of 
the  bringing  of  this  suit,  appellants  were  the^lessees  and  man- 
agers of  the  Park  Theater,  in  the  city  of  Indianapolis.  At  the 
entrance  to  the  theater,  about  three  feet  from  the  sidewalk,  a 
flight  of  stairs  ran  up  to  a  landing,  at  the  rear  of  which  was 
the  box-office  for  the  sale  of  ^^^  tickets.  At  either  side  of  the 
landing  a  flight  of  stairs  led  up  to  the  east  and  west  entrance 
doors  to  the  theater.  At  the  top  of  the  first  flight  of  stairs,  at 
the  edge  of  the  landing,  gates  were  placed,  four  feet  high,  to 
keep  the  crowd  back.  Between  these  gates  was  an  opening, 
where  the  chief  officer  of  the  theater,  named  Klingensmith 
an  employee  of  appellants,  stood  while  the  crowd  was  coming 
up,  after  which  the  gates  were  opened,  and  this  officer  went 
to  keep  order  in  the  gallery. 

Appellants  also  managed  and  controlled  other  theaters  in 
Indianapolis  and  elsewhere,  and,  in  their  absence,  John  Dick« 
son,  brother  of  the  appellant  George  A.  Dickson,  was  the  gen- 


Nov.  1898.]  DicuoM  v.  Waldboh.  441 

eral  manager  of  Park  Theater,  acting  for  appellants.  He  aleo 
aesisted  in  eelling  tickets. 

John  M,  Kilej  was  the  head  janitor  of  the  theater,  and 
lived,  with  his  family,  in  the  theater  bnilding.  He  was  also 
doorkeeperi  and  stood  at  the  west  door,  but  could  leave  in  case 
of  emergency.  At  the  request  of  appellants  he  was  granted 
special  police  powers  by  the  metropolitan  board  of  police  o^ 
the  city  of  Indianapolis,  such  powers  to  be  exercised  at  the 
Park  Theater.  He  received  his  pay  from  appellants.  He  had 
been  in  the  employment  of  appellants  at  the  theater  before 
receiving  his  police  powers,  and  his  pay  was  not  increased 
after  receiving  such  powers.  Appellants  requested  his  ap- 
pointment at  the  suggestion  of  the  chief  police  officer,  Kling. 
ensmith,  for  the  purpose  of  assisting  him  in  preserving  order 
in  the  theater.  He  was  not  relieved  of  any  of  his  duties  in 
the  theater  after  being  appointed  special  policeman.  His 
instructions  from  appellants  were  not  to  make  any  arrests, 
except  to  assist  Elingenemith,  unless  otherwise  ordered  by 
appellants,  or  by  John  Dickson.  In  Klingensmith's  absence 
Kiley  acted  for  him. 

Joseph  Gordon  was  treasurer  and  ticket-seller  for  the  theater. 

*^*  On  the  evening  of  October  1,  1887,  Joseph  Gordon  was 
in  the  box-office  selling  tickets.  John  Dickson  was  also  in 
the  box-office  assisting  in  the  sale  of  tickets. 

On  that  evening  appellee,  who  was  a  conductor  on  the 
Indianapolis,  Decatur,  and  Western  Railroad,  came  with  four 
friends  to  attend  an  entertainment  at  the  theater.  Appellee 
testifies  that  he  went  upstairs  to  the  ticket-office  and  called 
for  a  ten  cent  ticket;  that  he  gave  the  ticket-seller,  Joseph 
Gordon,  a  silver  dollar,  and  received  from  him  his  ticket  and 
only  seventy  cents  in  change,  and  that  another  of  the  party, 
named  Doran,  also  had  some  misunderstanding  as  to  the  pur- 
chase of  his  ticket. 

The  testimony  of  appellee  then  proceeds:  ''I  do  not  re- 
member just  exactly  whether  Doran  had  purchased  his  ticket 
before  me  or  after  I  did.  He  wanted  a  ticket  to  go  upstairs* 
too,  and  they  gave  him  a  ticket  to  go  downstairs,  and  I  says  to 
the  ticket-seller  like  this,  I  said, '  Here  is  five  of  us  in  a  party, 
and  want  to  go  together;  you  have  made  a  mifitake  in  our 
tickets.'  He  said,  ^  What  is  the  matter  with  you?  Get  away 
from  that  window  and  give  others  a  chance.'  I  said,  '  I  am 
not  going  until  I  get  my  right  change.  You  have  made  a 
mistake  in  my  change,  too,'  and  held  out  my  hand — I  had 
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not  taken  my  hadd  down  from  the  ehelf  in  front  of  the  win* 
dow — and  he  reached  through  the  window  and  grahbed  my 
change  and  ticket,  and  slapped  me  in  the  face  at  the  same 
time,  and  said, 'Damn  yon,  get  away  from  that  window'; 
and  reached  for  my  brakeman  and  grabbed  his  ticket,  and 
said,  'Police/  or  'Johnny,'  I  do  not  know  which,  'Police,'  or 
'Johnny,  arrest  that  man  for  a  yag.'  A  man  named  Kiley, 
there,  a  private  policeman  for  the  theater  company,  stepped 
np  at  the  side  of  me,  or  behind  me,  and  knocked  me  down." 

He  testifies  that  the  first  blow  was  on  the  left  forehead, 
which  knocked  him  partly  down  on  his  left  elbow;  that  ^^^ 
when  he  attempted  to  rise  Eiley  struck  him  again;  that 
altogether  he  was  struck  six  times  on  the  head,  three  times 
on  the  left  shoulder,  and  twice  on  the  left  forearm;  that  dur- 
ing this  time  Eiley  said  nothing  to  him,  but  that  he  asked 
Eiley  what  he  was  beating  him  for, ''  and  I  said  if  he  had 
any  thing  to  arrest  me  for,  to  arrest  me,  and  for  God's  sake 
not  to  beat  my  brains  out" 

Somebody  then  interfered,  and  Eiley  for  the  time  with- 
drew, and  then  Gordon  came  out  of  the  ticket-oflSce  and 
grabbed  appellee  about  the  neck  with  his  left  arm,  and  began 
pounding  him  in  the  face  with  his  fist,  then  knocked  him 
down  and  kicked  him  two  or  three  times;  that  Eiley  then 
arrested  him,  and  sent  him  to  the  police  station. 

The  testimony  of  appellants'  witnesses  as  to  the  transac- 
tion differs  in  almost  all  the  details  from  that  given  by  ap- 
pellee, but  not  in  the  main  facts;  that  is,  the  beating  of 
appellee  in  front  of  the  ticket-office  by  Gordon  and  Eliley; 
that  the  quarrel  resulted  from  disputes  as  to  the  purchase  of 
tickets;  that  both  assaults  were  made  upon  appellee  before 
his  arrest  by  Eiley,  and  that  appellee  did  not  strike  either  of 
his  assailants. 

The  testimony  of  Joseph  Gordon  and  John  Eiley  shows 
their  treatment  of  appellee  to  have  been  most  brutal.  Gor- 
don testifies  that  he  and  John  Dickson  were  in  the  ticket, 
office  when  appellee  came  up  and  threw  down  a  silver  dollar 
and  askeid  for  a  ticket,  not  specifying  what  priced  ticket; 
that  he  gave  him  his  ticket  and  the  proper  change.  His  tes- 
timony then  proceeds:  "He,"  Waldron  (appellee),  '*said,  *You 
did  not  give  me  my  right  change.'  I  said,  '  Yes,  sir.'  He 
said, '  No,  sir.'  I  said,  '  I  gave  you  just  the  exact  change 
with  your  ticket,  and  if  you  did  not  get  your  change  some- 
body else  got  it.'    He  said, 'You  did  not'    I  said  *Idid.' 
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•  •  •  •  I  sold  two  or  three  tickets  while  he  stood  there  argn* 
ing."  That  appellee  *^^  then  called  him  a  vile  name.  '*  I 
aaidy  *Be  carefal,  I  won't  take  that  off  of  anybody;  yon  or 
anybody  else.'  He  said,  *I  want  my  change.'  I  said,  'Your 
change  was  right,  and,  if  it  is  not,  when  we  make  up  the  house 
our  cash  will  show  it,  and  if  there  is  any  over  we  will  make 
it  good  to  you.' "  That  thereupon  appellee  repeated  the  vile 
name,  and  Gordon  went  out  of  the  ticket-office  and  attacked 
appellee.  **  He  was  standing  up  pretty  near  the  office,  and  I 
hit  him,  and  he  turned  around  and  squared,  and  I  hit  him 

again I  could  not  say  how  hard  I  hit  him;  I  hit  him 

pretty  hard;  I  tried  to In  the  face."    That  there  was 

nothing  said  between  them  after  Gordon  came  out  of  the 
office.  '^Then  we  got  on  over  to  the  stairway,  and  I  hit  him 
again,  and  got  my  arm  around  his  neck,  and  we  were  about 
three  or  four  steps  down  from  the  top.  .  •  •  •  I  caught  him 

around  the  neck  with  my  arm  and  pulled  him  down 

I  got  him  down  on  the  stairway  and  hit  him  two  or  three  times 

more,  and  I  kicked  him  a  couple  of  times I  hit  him 

in  the  face.  ....  I  hit  him  three  or  four  times  there,  and 
kicked  him,  and  then  he  said,  *I  haye  enough.'  .  •  •  •  Mr^ 
Kiley  was  downstairs  at  the  time,  out  on  the  sidewalk.  .  .  •  , 
I  had  quit  when  he  halloed,  *  I  haye  enough.'  ....  Kiley 
was  coming  up  when  he  said  that,  and  I  said, '  Kiley  arrest 
this  man.'  When  Kiley  came  up  I  started  to  let  go  when 
[some]  fellow  said,  'Give  it  to  him.'  Kiley  hit  him  with  the 
mace."    That  when  Kiley  hit  Waldron  (appellee)  the  latter 

was  ^partially  down;  just  about  half-way  up I  was 

very  near  up  on  my  feet.  •  •  •  •  When  Kiley  came  up  and 
hit  him  I  let  go  of  him,  and  went  upstairs  and  went  into 
the  office  and  sold  tickets." 

The  witness  Adkins,  who  was  ticket-holder  at  the  east 
door,  testified:  ''I  thought  I  would  go  down  and  see  *^*  and 

stop  that  fussing  if  I  could They  had  hold  of  each 

other  when  I  got  there I  just  stooped  down  and  put 

my  hand  under  their  shoulders  and  assisted  them 

Just  as  I  was  in  the  act  of  raising  them  up  I  threw  my  eyes 
down  the  stairway  and  saw  Mr.  Kiley  coming  up,  and  just 
about  the  time  they  got  straightened  on  their  feet  Mr.  Gordon 
said  to  Mr.  Kiley,  'Arrest  that  man.'  Mr.  Kiley  came  up  to 
him,  and  I  saw  Mr.  Kiley  throw  up  his  left  hand  •  «  •  •  and 
the  next  I  saw  he  struck  him  •  •  •  •  with  his  mace." 

Ki]ey  himself  testified  that  the  appellant,  Henry  M.  Tal* 
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botiy  had  instroetad  him  that  his  **  duties  were  to  take  tickets 
at  the  door,  and  soperviae  the  cleaning  of  the  house,  and  as- 
sist Mr.  Klingensmith  in  making  arrests  or  preserving  order.'' 
That  sometimes  when  employeee  wonld  come  to  him  and  tell 
him  that  there  was  a  distarbanoe  in  some  part  of  the  hoase 
he  would  go  there. 

As  to  the  disturbance  he  testified:  *^I  was  walking  up  the 
stairway  and  happened  to  glance  up,  and  I  saw  Mr.  (jordon 
having  a  fight,  fighting  with  a  man  on  the  stairwaj.  .... 
The  man's  head  was  up  against  the  casing  on  the  west  side  of 

the  stairway He  was  sitting  facing  roe  as  I  came  up. 

•  •  •  •  He  [Gordon]  was  on  the  step  above  him,  and  had  hold 

of  him I  did  not  hear  the  man  say  any  thing;  Gordon 

only  said  'Arrest  this  man.'" 

''  What  did  you  do  after  striking  Mr.  Waldron?  "  *<  I  ar- 
rested him." 

John  Dickson  had  remained,  during  the  whole  time,  in  the 
ticket-office,  and  had  seen  the  greater  part  of  the  conflict,  as  de- 
tailed by  Gordon  and  Eiley,  and  in  his  testimony  corroborates 
most  of  their  statements.  I 

He  says:  "I  went  on  selling  tickets  and  took  no  further  no- 
tice of  it;  things  of  that  kind  are  liable  to  occur  *^'  every  once 
in  a  while."  That  he  remained  selling  tickets;  did  not  go 
out  during  the  whole  trouble;  did  not  say  any  thing  to  Gordon 
when  he  first  told  him  what  the  trouble  was;  did  not  give  < 

any  directions  to  anybody;  saw  Kiley  coming  up  the  stairs 
to  where  Gordon  had  hold  of  Waldron,  and  they  were  strng* 
gling  and  partly  raised  up,  getting  on  their  feet.    ^*  I  do  not 

think  I  said  any  thing  to  him  [Kiley] I  went  on  selling 

tickets." 

The  appellant  George  A.  Dickson  testified  that  Kiley  was 
not  to  assist  in  any  arrest  unless  called  upon  by  Klingen- 
smith, or  unless  under  instructions  of  appellants  or  of  John 
Dickson;  that  John  Dickson  acted  for  them  in  their  absence. 

The  appellant  Henry  M.  Talbott  testified  that  he  agreed 
with  the  evidence  given  by  bis  co-appellant,  and  that  the 
answers  given  by  him  were  correct  He  stated  further  that 
while  Kiley  was  in  the  theater  he  generally  did  what  appeU 
lants  told  him,  but  was  not  sure  that  he  gave  Kiley  orders, 
personally;  that  '*  John  Dickson  was  deputized  to  look  after 
that." 

John  Dickson  was  not  only  present  on  this  occasion,  but  I 

was  generally  at  the  theater  during  entertainments.    He  tea* 


Not.  1893.]  DicxaojV  v.  Waldbok.  44< 

iified  that  he  '*  wore  off  his  reat,''  leaning  against  the  inside 
ahelf  of  the  ticket-office.  He  acted  for  appellanta  in  signing 
the  firm  name  to  the  reqaest  made  for  KileT'e  appointment 
as  policeman. 

This  reqaest  was  as  follows: 

"  Indianapolis,  Ind.,  April  21, 1887. 
^  To  the  Board  of  Metropolitan  Police  Cammissionere  of  the 
City  of  Indianapolis: 
^  The  undersigned  respectfully  request  your  board  to  con- 
fer special  police  powers  on  John  M.  Kiley,  who  is  employed 
and  paid  by  the  undersigned,  the.  said  police  '^^  powers  to 
be  used  in  and  about  Park  Theater  and  Dime  Museum,  Indi- 
anapolis, Indiana. 

^^And,  in  consideration  of  said  grant  of  police  powers,  the 
Qodersigned  hereby  become  responsible  for  his  obeying  your 
rales,  and  for  all  illegal  acts  done  by  said  John  H.  Eiley 
while  doing  duty  as  said  special  policeman. 

"Dickson  &  Talbott. 

"J. 
**  ApproTed:  N.  R.  Rucklb,  PresH.  Bd.  M.  P.  Coromrs/* 

The  complaint  was  in  seven  paragraphs,  alleging  three 
causes  of  action  against  appellants — assault  and  battery,  false 
imprisonment,  and  malicious  prosecution.  The  court  refused 
to  admit  evidence  as  to  the  charges  of  false  imprisonment 
and  malicious  prosecution,  and  instructed  the  jury  to  find  for 
the  appellants  on  those  issues.  The  court  also  instructed 
the  jury  that  the  appellants  were  not  liable  for  the  alleged 
assault  and  battery  by  Gordon,  the  ticket-seller.  Whether 
there  was  error  in  such  ruling  and  instructions  in  favor  of 
appellants  we  need  not  inquire,  since  appellee  has  not  insisted 
on  it. 

The  jury  found  a  general  verdict  for  appellee  as  to  the 
assault  and  battery,  and  for  appellants  as  to  the  other  two 
charges. 

The  jury  also  found,  in  answer  to  special  interrogatories, 
that  John  M.  Kiley,  while  in  appellants'  theater,  on  October 
1,  1887,  struck  appellee  a  number  of  blows  upon  the  head 
with  a  mace«  and  thereby  inflicted  severe  wounds. 

That  such  blows  resulted  in  appellee's  losing  the  hearing  of 
his  left  ear,  and  otherwise  permanently  disabling  him,  and 
causing  him  to  lose  his  situation  as  freight  conductor. 

That  appellee,  at  the  time  and  place  mentioned,  in  the 
▼iew  of  John  M.  Kileyi  did  not  commit  any  crime,  or  '^'  vio- 
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late  any  ordinance  of  the  city  of  Indianapolie,  and  that  the 
■aid  Ejley  had  no  warrant  for  the  arrest  of  appellee. 

That  John  M.  Kiley,  at  the  time  alleged,  was  an  employee 
of  appellants;  that  he  said  nothing  to  appellee  before  assault- 
ing him;  that  it  was  one  of  the  duties  of  Eliley,  as  the  servant 
and  employee  of  appellants,  to  preserve  order  and  suppress 
disturbances  in  appellants*  theater,  and  that  he  had  received 
from  appellants  general  authority  for  that  purpose. 

That  appellee,  while  in  appellants'  theater  on  said  occa- 
sion,  had  not  committed  any  crioiei  nor  violated  any  ordi- 
nance of  said  city. 

That  the  said  Eiley,  at  said  place  and  time,  assaulted  and 
beat  appellee  on  the  head  with  his  mace  before  he  arrested 
him;  that  the  said  Eiley,  when  so  assaulting  appellee,  was 
acting  as  the  servant  and  employee  of  appellants,  and  engaged 
in  their  business,  and  acting  within  the  general  soope  of  the 
duties  of  his  said  employment 

That  John  T.  Dickson,  brother  of  one  of  the  appellants, 
was  at  said  time  present  in  the  box-office  of  said  theater, 
and  did  on  said  occasion,  and  prior  thereto,  sell  tickets  for 
ap|)ellants;  that  with  the  knowledge  of  appellants,  at  and 
prior  to  said  time,  the  said  John  T.  Dickson  went  to  said  the- 
ater and  gave  instructions  to  appellants'  employees;  and  that, 
in  the  absence  of  appellants,  the  said  John  T.  Dickson  was 
deputized  to  act  for  them  at  their  said  theater  as  manager; 
that  he  signed  the  firm  name  to  the  application  for  police 
powers  to  be  conferred  upon  the  said  John  M.  Eiley,  and  that 
he  had  authority  to  so  sign  said  firm  name;  that  appellants 
were  at  said  time  the  lessees  and  managers  of  said  theater; 
that  all  the  injuries  received  by  appellee  in  and  about  said 
theater  on  said  evening  were  inflicted  by  said  John  H.  Eiley; 
that  said  Joseph  Gordon  was  an  employee  of  appellants  '^* 
as  one  of  the  ticket-sellers  on  said  evening,  and  was  then  and 
there  on  duty;  that  said  John  M.  Eiley  was  an  employee 
of  appellants  as  janitor  and  as  ticket-taker  at  the  west 
entrance  door  of  said  theater  on  said  evening;  that  he  was 
commissioned  as  special  policeman  about  April  22,  1887,  to 
act  in  connection  with  his  other  duties  at  appellants'  said 
theater,  and  at  their  special  request;  that  at  the  request  of 
said  Gordon  said  Eiley  did  arrest  said  appellee  on  said  eve. 
ning;  that  all  the  wounds  and  bruises  received  by  appellee  at 
said  theater  on  said  evening  were  inflicted  by  said  Eiley, 
near  said  ticket-ofiice,  and  before  the  arrest  of  appellee;  that 
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neitlier  of  appellants  was  preaent  at  the  time  appellee  received 
his  injarieBy  and  neither  of  them  had  directed  or  advised  any 
assault  upon  appellee. 

It  is  enough  to  say  that  these  answers  are  fullj  sustained 
hy  the  evidence  in  the  record* 

The  main  question  in  this  casOi  and  perhaps  the  only  one 
that  need  be  decided,  is,  Whether  appellants  are  liable  to 
appellee  for  the  injuries  inflicted  upon  him  bj  their  employee, 
John  M.  EileyT 

The  treatment  due  from  a  carrier  to  his  passenger,  from  an 
innkeeper  to  his  guest,  and  from  a  theatrical  manager  to  his 
patron,  while  perhaps  differing  in  degree,  is  similar  in  kind. 

The  duty  of  a  railroad  company  to  its  passengers  is  well 
expressed  in  IndianapolU  Union  Ry.  Co.  v.  Cooper^  6  Ind. 
App.  202.  Ttiis  was  a  case  where  a  passenger,  having  pur. 
chased  his  ticket,  was  in  the  company's  sti^ion  on  his  way  to 
Iiis  train,  when  he  was  assaulted  by  one  of  the  *^gatemen" ; 
and  it  was  contended  by  the  company  that  the  gateman,  in 
making  the  assault,  was  not  acting  in  the  scope  of  his  em« 
ploy  men  t.  The  court  said:  ''It  seems  to  us  reasonably  clear 
•  •  •  •  that  the  servant  was,  at  the  time  '^^  of  doing  the  acts 
complained  of,  on  duty  for  his  master,  and  at  or  near  his 
proper  place,  and  that  the  assault  was  committed  on  appellee 
while  he  was  properly  on  the  master's  grounds,  and  under  the 
charge  of  the  master's  servants,  and  entitled  to  their  protec- 
tion rather  than  their  abuse.  •  •  •  •  Moreover,  the  appellee 
did  not  bear  the  relation  of  a  stranger  to  the  appellant,  but, 
on  the  contrary,  it  owed  to  him  an  aflBrmative  duty  to  protect 
him  from  the  violence  and  insults  of  its  own  servants  at  the 
station.  It  is  well  settled  that  one  who  has  purchased  his 
ticket,  and  is  passing  at  the  proper  time  from  the  depot  to 
the  train,  is  a  passenger,  and  entitled  to  the  rights  of  a 
passenger.  •  •  •  •  One  of  the  prime  duties  resting  upon  a  rail- 
road company  is  to  protect  its  passengers  from  assaults  and 
injuries  by  its  servants,  nor  does  the  question  of  its  liability 
for  a  breach  of  this  duty  depend  upon  whether  or  not  the 
servant,  in  the  performance  of  the  act,  is  within  the  scope  of 
his  employment." 

In  Lake  Shore  etc.  Ry.  W.  Co.  v.  Prentice,  147  U.  8.  109,  it 
is  said:  ''A  corporation  is  doubtless  liable,  like  an  individual, 
to  make  compensation  for  any  tort  committed  by  an  agent  in 
the  course  of  his  employment,  although  the  act  is  done  wan« 
tonly  and  recklessly,  or  against  the  express  orders  of  the  prin* 
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cipal":  See,  aloo,  CUizentf  Street  J2y.  Co.  y.  WUloeby,  134  Ind« 
663. 

In  Chicago  etc.  Ry.  Co.  ▼.  Bayfield,  37  Mich.  205,  Coolej, 
C.  J.,  speaking  for  the  court,  says:  *'  It  is,  in  g^ieral,  no  ex- 
cuse to  the  employer  that  an  injury  which  has  occurred  was 
caused  by  disobedience  of  his  orders,  whether  they  be  express 
orders  or  implied  orders.  He  assumes  the  risks  of  such  die- 
obedience  when  he  puts  the  servant  into  his  business;  and 
the  reasons  for  holding  him  responsible  for  the  servant's  con- 
duct are  the  same,  whether  the  injury  results  from  a  failure 
to  observe  the  '^*  master's  directions,  or  from  neglect  of  the 
ordinary  precautions  for  which  no  specific  directions  are 
deemed  necessary.  It  will  be  conceded  that  for  a  positive 
wrong  beyond  the  scope  of  the  master's  business,  intentionallj 
or  recklessly  done,  the  master  cannot  be  held  responsible; 
this  being  very  properly  regarded  as  the  personal  trespass  or 
tort  of  the  servant  himself.  But  when  the  wrong  arises 
merely  from  an  excess  of  authority,  committed  in  furthering 
the  master's  interests,  and  the  master  receives  the  benefit  of 
the  act,  if  any,  it  is  neither  reasonable  nor  just  that  the  lia- 
bility should  depend  upon  any  question  of  the  exact  limits  of 
the  servant's  authority.  .The  master  fixes  these,  and  it  is  his 
duty  to  keep  his  servant,  in  what  is  done  by  him,  within  the 
limits  fixed.  An  act  in  excess  would  still  have  the  apparent 
sanction  of  his  authority;  the  occasion  for  it  would  be  fur- 
nished by  the  employment,  and  the  injured  party  could  not 
always  be  expected  to  know  or  be  able  to  discover  whether  it 
was  or  was  not  without  express  sanction." 

In  Higgins  v.  Watervliet  Turnpike  etc.  Co.,  46  N.  Y.  23,  7 
Am.  Rep.  293,  the  following  is  quoted  with  approval  from  an 
English  case:  ^'It  is  said  that  though  it  cannot  be  denied 
that  the  defendant  authoriated  his  guard  to  superintend  the 
conduct  of  the  omnibuses  generally,  and  that  such  authority 
must  be  taken  to  include  an  authority  to  remove  any  pas- 
senger who  misconducts  himself,  yet  the  defendant  gave  no 
autliority  to  turn  out  an  inofiensive  passenger,  and  the  plain- 
tiff was  one.  But  the  master,  by  giving  the  guard  authoritj 
to  remove  an  offensive  passenger,  necessarily  gave  him  author- 
ity to  determine  whether  any  passenger  had  misconducted 
himself.  It  is  not  convenient  for  the  master  personally  to 
conduct  the  omnibuses,  and  he  puts  his  guard  in  his  place; 
therefore,  if  the  guard  forms  a  wrong  judgment  the  master  ia 
responsible." 
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*^*  Id  Drew  y.  Peer,  93  Pa.  St.  234,  which  was  a  case  where 
Peer  and  his  wife  had  purchased  tickets  and  entered  a  the- 
ater, and  were  ejected  with  force  bj  the  attaches  of  the  the- 
ater,  because  of  their  being  colored  persons,  the  following 
were  approved  as  correct  instructions  to  the  jury:  *'If  the 
ticket-agent  had  called  upon  any  one  in  the  crowd  '  to  put 
that  nigger  oat,'  and  some  ruffian  had  done  so,  the  defendant 

would  be  liable If  the  injury  was  committed  by  an 

agent  out  of  the  usual  course  of  employment,  the  defendant 
was  not  responsible;  but,  if  the  injury  was  committed  by  the 
defendant's  doorkeeper  or  ticket-taker,  theii  it  was  in  the 
course  of  their  employment." 

In  the  case  at  bar  it  was  the  ticket-agent,  Joseph  Gordon, 
who  called  out  to  have  appellee  arrested,  and  it  was  not  a 
ruffian  bystander  *who  put  him  out,  but  it  was  appellant's 
doorkeeper,  acting  in  the  course  of  his  employment.  In  this 
case,  also,  the  evidence  shows,  and  the  jury  so  found,  that 
appellee  was  without  fault. 

The  trouble  was  occasioned  entirely  by  a  dispute  as  to  the 
purchase  of  tickets,  and  both  the  ticket-seller  and  the  door- 
keeper acted  within  the  business  of  their  employment,  main- 
taining that  side  of  the  controversy,  which  was  in  their 
master's  interest. 

In  Higgina  v.  Walervliet  Turnpike  Co.,  46  N.  Y.  23,  7  Am. 
Rep.  293,  it  was  claimed  that  no  authority  had  been  given  to 
turn  out  an  inoffensive  passenger,  and  that,  therefore,  there 
was  no  liability  for  the  servant's  acts;  but  the  court  held  that 
the  authority  to  remove  an  offensive  passenger  necessarily 
carried  authority  to  determine  whether  any  passenger  was 
offensive  or  not.  So  here,  the  matter  was  about  the  mas- 
ter's business,  and  the  servant,  of  necessity,  must  be  the  judge 
as  to  whether  the  conduct  of  appellee  was  such  as  to  require 
his  removal;  and  if  a  mistake  was  ^^^  made,  and  an  inoffen- 
sive patron  of  the  theater  was  unjustly  attacked  and  injured^ 
the  master  must  respond. 

''It  is  not  convenient  for  the  master  personally  to  conduct 
the  [business  of  keeping  order  in  his  theater],  and  he  puts 
his  guard  in  his  place;  therefore,  if  the  guard  forms  a  wrong 
judgment  the  master  is  responsible":  See,  also,  Ooffy,  Great 
Northern  Ry.  Co.,  8  El.  &  E.  673. 

But  this  case  is  even  stronger;  not  only  was  the  master 
here  represented  by  his  ticket-agent  and  his  janitor  or  door 
keeper,  but  his  special  agent,  John  Dickson,  ^  deputized  to 
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set  in  his  absence,^'  was  present  in  the  theater  ticket-office 
and  looking  out  through  the  window  upon  the  whole  trans-> 
action*  He  testifies  that  he  said  and  did  nothing  in  the 
premises,  and  his  silence  can  be  taken  only  as  his  and  appel- 
lants' approval  of  what  was  done. 

Indeed,  no  rule  is  better  established  than  that  a  principal 
is  responsible  for  the  acts  of  his  agent  performed  within  the 
line  of  his  duty,  whether  the  particular  act  was  or  was  not 
directly  authorised,  and  whether  it  was  or  was  not  lawful' 
EvamvUU  ste.  R.  R.  Co.  w.  MeKee,  99  Ind.  519;  50  Am.  Rep. 
102;  P§nn»ylvania  Co.  v.  WeddUy  100  Ind.  188;  Ammean  Ex- 
pr0M  Co,  y.  PaiUr$onf  73  Ind.  430;  Lake  Shore  etc.  Ry.  Co.  ▼. 
FoiUr,  104  Ind.  293;  64  Am.  Rep.  819. 

But  common  carriers,  innkeepers,  merchants,  managers  ef 
theaters,  and  others  who  invite  the  public  to  become  their 
patrons  and  guests,  and  thus  submit  personal  safety  and 
comfort  to  their  keeping,  owe  a  more  special  duty  to  those 
who  may  accept  such  invitation.  Such  patrons  and  guests 
have  a  right  to  ask  that  they  shall  be  protected  from  injury 
while  present  on  such  invitation,  and  particularly  that  they 
shall  not  suffer  wrong  from  the  agents  and  servants  of  those 
who  have  invited  them:  **^  Chicago  etc.  £•  R.  Co.  v.  FUxmat^ 
103  111.  646;  42  Am.  Rep.  33;  Craker  v.  Chicago  etc.  Ry.  Co.^ 
86  Wis.  657;  17  Am.  Rep.  604. 

But  it  is  said  that  John  M.  Kiley  was  a  policeman,  and  there- 
fore appellants  are  not  responsible  for  his  attack  upon  appellee* 
Whether,  at  the  time  of  the  injuries  complained  of,  Kiley  was 
acting  as  a  policeman  or  as  agent  of  appellants  must  depend 
upon  the  acts  done  by  him.  Because  he  was  a  police  officer 
it  does  not  follow  that  all  his  acts  were  those  of  a  policeman; 
and,  because  he  was  an  agent  of  appellants,  it  does  not  follow 
that  all  his  acts  were  those  of  such  ageAt.  Evon  if  he  were  a 
regular  pattolman,  called  in  off  the  street  by  appellants  or 
their  agents  to  aid  in  enforcing  the  regulations  of  the  theater^ 
he  would,  for  such  purpose,  be  only  an  agent  of  appellants, 
and  for  his  conduct  as  such  agent,  within  the  scope  of  his 
employment,  appellants  would  be  responsible.  If,  however^ 
after  entering  the  theater,  he  should  discover  appellee  in  the 
act  of  violating  a  criminal  law  of  the  state  or  a  penal  ordi- 
nance of  the  city,  and  should  proceed  to  arrest  him  for  it,  such 
act  of  arrest  would  be  that  of  a  police  officer.  And  if  such 
arrest  were  made  on  the  officer's  own  motion,  without  direc- 
tion, express  or  implied^  on  the  part  of  appellants,  then  ap- 
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pellants  would  not  be  reeponsible:  Jardin$  t.  Cornell^  60 
N.  J.  L.  485. 

In  this  case,  howerer,  such  questionB  do  not  ariM.  The 
court  expresBlj  withdrew  from  the  consideration  of  the  jury 
the  issuee  made  under  the  allegations  of  false  imprisonment 
and  malicious  prosecution,  and  directed  a  verdict  for  appel- 
lants on  these  issues.  Nor  was  any  evidence  admitted  on 
these  issues.  Besides  the  evidence  given  bj  both  appellants 
and  appellee  showed  unquestionably  that  all  the  injuries  rt« 
ceived  by  appellee  were  inflicted  upon  him  before  be  was 
arrested;  and  it  is  still  ***  further  established  that  appellee 
had  done  no  aoi  for  which  he  should  be  arrested,  and  the  jury 
00  find. 

Kiley's  acts  as  a  policeman  were  committed  after  he  had 
assaulted  and  beaten  appellee.  It  could  not  be  seriously  con* 
tended  that  Kiley  could  do  no  wrong  as  a  janitor  and  door* 
ke^>er,  but  that  every  wrong  done  by  him  should  be  charged 
to  his  official  character.  This  would  enable  a  proprietor  to 
have  all  his  employees  commissioned  as  police  officers^  and 
thus  escape  all  liabilities  for  their  misconduct  to  his  patrons. 

It  is  a  question  whether  appellants  should  not  be  held  lia» 
ble  for  all  the  acts  of  Kiley,  whether  as  special  policeman, 
acting  only  for  his  employeis,  or  as  janitor  or  doorkeeper,  all 
being  within  the  scope  of  the  business  of  his  employment; 
but,  as  we  have  seen,  such  question  is  not  before  us.  The 
verdict  of  tlie  jury  is  in  favor  of  the  appellee  on  the  charge  of 
assault  and  battery;  and  the  evidence,  as  well  as  the  findings 
of  the  jury,  show  that  all  assault  and  battery  committed  upon 
appellee  was  committed  before  Kiley  exercised  any  of  his 
powers  as  a  police  officer,  and  before  he  made  the  arrest  of 
appellee. 

If  appellee  had  attempted  to  resist  arrest,  or  if  he  had  at- 
tempted to  get  away  after  arrest,  and  he  had  received  his 
injuries  in  consequence  of  such  attempts,  or  if  he  had  even 
committed  any  crime  for  which  he  should  be  arrested,  there 
might  bVsome  reason  in  appellants'  contention  on  this  point. 
But,  on  the  contrary,  it  is  clear  that  appellee  was  innocent  of 
any  wrongdoing  for  which  he  should  be  arrested;  he  never 
even  struck  back  at  either  of  his  assailants.  He  neither  re- 
sisted  arrest  nor  tried  to  get  away  when  arrested.  The  only 
words  uttered  by  him  were  rather  a  request  to  be  arrested, 
and  so  avoid  further  danger  to  his  person.  '^I  asked  him 
what  he  was  beating  me  for,  and  I  said  if  he  had  any  thing  to 


452  Dickson  v.  Waldbon.  [Indiana, 

arreet  ***  me  for,  to  arrest  me,  and  for  God's  sake  not  to 
beat  my  brains  out." 

The  cases  of  Mali  y.  Lord,  89  N.  Y.  881, 100  Am.  Dec.  448, 
and  Henhey  v.  G'NeHl^  36  Fed.  Rep.  168|  are  cases  relied 
upon  by  appellants.  In  the  first  of  these  cases  it  seems  to  be 
held  by  the  court  that  a  clerk  or  superintendent  of  a  store 
has  not,  by  virtue  of  such  employment,  authority  '*  to  arrest, 
detain,  and  search  any  one  suspected  of  having  stolen  and 
secreted  about  his  person  any  of  the  goods  kept  in  such 
store." 

We  think  this  cannot  be  the  law.  It  is  -not  in  harmony 
with  the  weight  of  authority,  nor  with  sound  reason.  If  a 
superintendent  or  clerk  of  a  store  has  such  suspicions  aroused 
in  his  mind  by  the  actions  of  some  visitor  at  the  store,  but 
two  courses  remain  for  him,  either  to  let  the  supposed  thief 
go  free,  or  to  search  him.  The  first  course  cannot  be  taken 
without  unfaithfulness  to  the  interests  of  the  employer.  The 
employer  must,  therefore,  be  held  to  sustain  his  superintend- 
ent in  taking  the  second  course,  and,  if  a  mistake  is  made, 
the  employer  must  certainly  be  liable.  He  has  selected  his 
olerk,  and  must  rely  upon  his  judgment  to  act  for  his  inter- 
ests in  his  store.  The  clerk,  in  securing  the  stolen  property, 
is  not  acting  for  himself,  but  for  his  employer. 

In  the  case  of  Henhey  v.  O^Neill^  36  Fed.  Rep.  168,  the  court 
seems  to  place  its  decision  chiefly,  not  on  the  grounds  assumed 
by  appellants,  but  on  the  grounds  that  the  plaintiff  had,  in 
fact,  been  guilty  of  an  attempt  to  steal  the  goods,  and  that, 
consequently,  a  just  verdict  had  been  rendered,  which  ought 
not  to  be  disturbed. 

The  other  alleged  errors  discussed  by  counsel  for  appellants 
show  no  sufficient  reason  for  disturbing  the  judgment  rendered. 
The  complaint  was  sufficient,  under  the  statute.  There  was 
no  available  error  in  the  rulings  of  the  court  on  the  evidence. 
The  instructions  **^  to  the  jury  were  all  that  appellants  were 
entitled  to  aek,  and  were  more  favorable  to  appellants  than 
to  appellee.  There  was  4i  verbal  error  in  one  of  the^nswers 
of  the  jury  to  an  interrogatory,  but  it  was  harmless  to  appel* 
lants;  the  interrogatory  was  fully  answered  by  the  answer  to 
the  preceding  interrogatory.  The  verdict  and  the  answers  to 
interrogatories  are  fully  sustained  by  the  evidenooi  and  we 
find  no  available  error  in  the  record. 

The  judgment  is  affirmed. 
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ON  PBTinoN  fob  a  rbhbabing. 

Howard,  J.  Owing  to  the  importance  of  this  case  we  have 
given  particular  consideration  to  the  petition  for  a  rehearing, 
and  to  the  reasons  therefor  advanced  by  counsel,  but  find  no 
cause  to  change  our  opinion  on  the  merits  of  the  case. 

Because  the  complaint  alleged  that  appellee's  mind  had 
been  impaired  bj  reason  of  his  injuries,  and  because  evidence 
in  support  of  this  allegation  had  been  received,  it  is  urged 
that  the  court  erred  in  allowing  appellee  to  be  called,  and  to 
testify  as  a  witness.  Whether,  at  the  time  of  the  trial,  the 
appellee,  or  any  other  person  offered  as  a  witness,  was  in  fact 
competent  to  testify,  was  a  question  that  must  be  decided  by 
the  court  then  and  there.  The  witness  was  before  the  court 
and  jury,  and,  whether  he  had  been  injured  in  body  or  in  mind 
on  the  occasion  of  the  assault,  it  does  not  follow  that,  at  the 
trial,  he  was  incompetent  to  testify;  that  was  a  question  for 
the  court  to  determine,  and  we  do  not  find  that  any  abuse  of 
discretion  was  shown.  It  was  for  the  jury  to  give  such  credit 
to  the  testimony  offered  as  it  was  entitled  to  receive. 

Counsel  also  argue  that  because  Kiley  was  appointed  spe« 
cial  policeman  by  the  board  of  metropolitan  police  '*'  com- 
missioners,  under  the  statute  of  the  state,  therefore  this  case 
is  widely  different  from  the  cases  cited  in  support  of  the  opin- 
ion, in  which  police  powers  are  conferred  by  law  upon  a  par- 
ticular class  of  persons  in  a  particular  line  of  employment,  as, 
for  instance,  conductors  on  railway  trains.  Counsel  say  that 
such  persons  are  not  appointed  by  any  public  official,  and 
that  their  choice  and  selection,  their  employment  and  dis- 
charge, are  entirely  within  the  power  and  control  of  the  per- 
sons who  are  their  superiors,  and  who  are  engaged  in  carrying 
on  the  business  with  which  such  appointees  are  connected. 
And  counsel  conclude  that  the  reason  for  the  difference  be* 
tween  such  appointees  and  special  police  officers  is  founded 
upon  the  principle  that  the  person  who  selects  another  to  act 
for  him  is  bound  to  select  one  who  will  do  no  wrong. 

When  police  powers  are  conferred  by  law  upon  a  particular 
class  of  persons  in  a  particular  line  of  employment  it  is  dif- 
ficult to  see  why  a  different  rule  should  apply  from  that  which 
obtains  when  such  powers  are  conferred  by  a  public  official 
who  himself  derives  hie  authority  also  from  the  law.  In  the 
one  case  the  law  confers  the  powers  directly;  in  the  other  the 
powers  are  conferred  by  an  official  authorized  by  the  law  itself 
to  do  so.    In  both  cases  the  selection  is  made  by  the  person 
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for  whom  the  officer  is  to  act;  as,  in  this  case,  Eliley  was 
selected  bj  the  appellants,  and  they  expressly  bound  them- 
seWes  that  they  would  be  responsible  for  his  acts;  in  other 
words,  that  he  would  do  no  wrong. 

Kiley,  by  this  appointment,  was  not  "made  appellants* 
agent  without  their  consent,'*  but  was  appointed  police  officer 
for  their  house  at  their  special  instance  and  request,  as  the 
record,  shows.  He  received  his  pay  from,  and  was  employed 
solely  by,  appellants,  and  they  might  discharge  him  at  any 
time. 

'**  But,  besides  this,  the  jury  found  that  the  wrong  done 
by  Kiley  was  not  done  in  his  capacity  as  policemen,  bui  that| 
'*  When  he  assaulted  and  beat  the  plaintiff,  he  was  acting  as 
the  servant  and  employee  of  the  defendants,  and  engaged  in 
the  defendants'  business,  and  within  the  general  scope  of  the 
duties  of  his  employment  by  the  said  defendants."  And 
these  findings  are  supported  by  the  evidence. 

The  petition  for  a  rehearing  is  overruled. 

Mabtib  ahd  Sbrvaht. — ^The  general  rule  is  that  the  master  Is  liable  for 
the  acts  of  his  serTaat,  though  done  willfully  and  roalioiooaly,  if  such  sets 
were  oommitted  daring  the  course  of  the  servant's  employment:  Palmai  t. 
3ianhaiian  By.  Co.,  133  N.  T.  261 ;  28  Am.  St  Bep.  632;  StepheHmm  w.  SoHihem 
Pae.  Co.,  93  Cat.  6^S;  27  Am.  St.  Rep.  223,  and  note;  International  tie.  E$, 
Oo.  V.  Anderton,  82  Tox.  516;  27  Am.  St.  Rep.  902,  and  note;  Dugffan  ▼. 
BaUimore  etc,  R.  i?.,  159  Pa.  St  248;  39  Am.  St  Rep.  672,  and  note.  If  a 
servant,  while  deviating  from  the  strict  line  of  his  employment,  is  really 
engaged  in  the  execution  of  the  master's  business,  it  is  immaterial  that  he 
Joins  with  this  some  private  business  or  purpose  of  his  own,  and  the  master 
is  still  liable,  but  if  the  serrant  during  such  deviation  is  on  a  frolic  of  his 
own,  without  being  at  all  on  his  master's  business,  the  latter  is  not  liable: 
Sitchie  V.  WaUar,  63  Conn.  165;  88  Am.  St  Rep.  861,  and  nots^  ahowiag 
ths  effeot  of  deviatioiu 
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[185  INDIANA,  647.] 

Watibooubsib— RiQHT  TO  PoLLUTS. — ^Oue  who  sinks  an  artesian  well  npon 
his  own  land,  and  uses  the  water  to  bathe  the  patients  in  a  sanitarium  or 
hospital  erected  by  him  on  such  premises,  ii  not  liable  to  an  injunction, 
nor  for  damages  for  allowing  the  water,  after  being  so  used,  to  flow 
into  a  stream  which  ia  the  natural  watercourse  of  the  basin  in  which  the 
Artesian  well  is  situated,  the  owner  thereof  bein^  free  from  negli|;ence 
or  malice,  and  using  all  due  care  in  avoiding  injury  to  his  neighbors. 

Watbbooursbs — Right  to  Pollotb. — ^The  natnral  right  of  a  lower  owner 
to  have  the  water  of  a  natural  stream  descend  in  its  pure  state  must 
yield  to  the  equal  right  of  the  owner  above  to  nse  the  water  for  useful 
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and  Uwfal  parposes  tending  to  make  it  more  or  leee  impure.  It  is  not 
nnder  all  circnmBtaacee  an  nnlawfnl  or  nnreaaonable  nee  of  a  etream  to 
throw  or  discharge  into  it  waste  or  impare  matter,  and  the  question 
whether  or  not  in  any  particular  case  such  use  is  reasonable  or  not  ia 
for  the  jury  to  decide. 

Rtpabtaw  Rights — Damritm  AssQm  Ihjvbia.— Every  man  has  the  right  to 
the  natural  use  and  enjoyment  of  his  own  property,  and  of  a  natural 
watercourse  thereon,  and  if,  while  lawfully  in  such  use  and  enjoyment^ 
without  negligence  or  malice  on  his  part,  an  unaToidable  loss  occurs  to 
his  neighbor  below,  it  is  damnum  absque  injuria, 

DAMAon  FROM  LAWFUL  Entbrpbisx— DAMNUM  Absqub  Ihjuria. — ^Wheu  a 
a  work  is  lawful  in  itself,  and  oannot  be  oarried  on  elsewhere  than 
where  nature  located  it  or  public  necessity  requires  it  to  be,  those  liable 
to  receive  injury  from  ita  operation  only  have  a  right  to  demand  that 
it  shall  be  conducted  with  all  due  care,  so  as  to  give  as  little  annoyanoe 
as  may  be  reasonably  expected,  and  any  injury  that  may  result,  not- 
withstanding such  oare  in  the  management  of  the  work,  must  be  borne 
without  compensation,  as  it  is  damnum  abtque  injuria, 

Ikjuhotion — Right  to.  How  Loot. — A  person  by  remaining  silent  and  in« 
active,  and  allowing  acts  to  be  done  and  expense  to  be  incurred,  may  lose 
his  remedy  by  injunction,  and  be  compelled  to  assert  his  rights  at  law. 

PBACncR— Dkm URRBR— Habmlrbs  Error. — It  is  only  when  the  allegations 
of  a  proper  paragraph  of  pleading  may  be  established  by  proof  under 
other  paragraphs  that  the  sustaining  of  a  demurrer  to  the  paragraph  in 
question  is  held  harmlees. 

J,  H,  Jordan^  0.  IfaftAeiot,  and  W,  R,  HarrUon^  for  the 
appellants. 

W.  8.  Sherley,  J.  V.  Mitehell,  and  M.  H.  Parks,  for  the 
appellee. 

*^  Howard,  J.  Since  Maj^  1886,  the  appellee  has  been 
the  owner  of  certain  lots  and  lands,  in  and  adjoining  the  city 
of  Martinsville,  occupied  by  her  as  a  farm.  Appellants  are 
the  ownerd  of  certain  lots  in  the  city  of  Martinsville,  adjoin- 
log  the  lands  of  appellee.  Daring  the  years  1887  and  1888  a 
well  was  drilled  upon  appellants'  lots  to  the  depth  of  eight 
hundred  feet,  in  search  of  gas.  Instead  of  gas  a  large  volume 
of  water  flowed  from  the  well,  and  has  so  continued  to  flow 
ever  since.  The  water  having  been  found  by  analysis  to  pos- 
sess curative  properties  for  certain  diseases,  appellants  erected 
a  bath-house  upon  their  said  lots,  to  be  used  for  bathing 
persons  afflicted  with  diseases,  who  might  be  benefited  by  the 
artesian  waters. 

On  the  sixteenth  day  of  September,  1889,  the  appellee  filed 
her  complaint  against  the  appellants,  in  the  Morgan  circuit 
court,  alleging  that  appellants  after  using  said  artesian  water 
in  bathing  the  bodies  of  diseased  persons,  the  same  having 
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all  manner  of  difleasea,  including  syphilitic,  and  after  said 
water  had  become  befouled  and  polluted  ^^*  thereby,  cause 
the  same  to  be  conveyed  in  a  tile  ditch  underground,  con. 
structed  by  them,  to  the  lands  of  appellee,  causing  such  water 
to  flow  upon  and  over  the  lands  of  appellee  and  into  a  natural 
stream  of  water  running  thereon,  causing  said  natural  stream 
of  water  to  become  befouled  and  polluted  thereby,  exposing 
the  same  to  the  stock  pasturing  and  feeding  upon  appellee's 
said  land,  where  such  stock  is  accustomed  to  run,  feed,  and 
pasture,  such  as  milch  cows,  horses,  and  hogs,  and  the  same 
drinking  said  water  in  its  befouled  and  polluted  condition  as 
aforesaid;  that  said  stream  of  water  is  a  small  spring  branch 
of  pure  water,  having  its  source  in  springs  about  one  mile 
from  appellee's  land,  and  confined  in  a  small  channel  upon 
appellee's  land,  and  passing  through  appellee's  land  the  dis^ 
tance  of  fifty-three  rods,  and  having  no  outlet,  but  sinking 
into  the  lands  of  appellee  and  others  below;  that  said  artesian 
water  in  its  polluted  condition,  so  caused  by  appellants  as 
aforesaid,  and  so  caused  to  flow  upon  appellee's  land,  accu- 
mulates in  great  ponds  of  water  upon  appellee's  said  premises^ 
becoming  polluted  and  stagnant  thereon,  to  the  great  and 
irreparable  damage  of  appellee  and  her  said  land,  and  to  the 
stock  pasturing  and  feeding  thereon,  also  endangeriiig  the 
health  of  persons  living  upon  said  land,  and  drinking  the  milk 
from  said  cows;  that  said  mineral  water  from  said  artesian 
well  never  at  any  time  flowed  upon  appellee's  land  and  into 
said  stream  of  water,  by  percolation  or  otherwise,  until  the 
same  was  caused  to  flow  thereon  and  therein  by  appellants, 
in   manner  as  aforesaid.      Concluding  with  a  demand   for 
damages  in  the  sum  of  one  thousand  dollars,  and  praying 
that  appellants  be  forever  enjoined  from  causing  and  permit- 
ting said  water  from  said  well  to  run  upon  and  flow  over  the 
lands  of  appellee,  and  into  said  stream  of  water,  and  for  other 
proper  relief. 

^^  A  demurrer  having  been  overruled  to  this  complaint, 
appellants  answered  by  general  denial,  and  also  by  special 
plea.  There  was  a  motion  to  strike  out  parts  of  the  special 
answer,  which  motion  was  sustained.  A  demurrer  was  after- 
wards filed  to  the  (Second  paragraph  of  the  answer,  which  was 
sustained.  Appellants  moved  for  a  jury  to  try  the  cause,  and 
also  moved  for  a  jury  to  answer  questions  of  fact,  both  of 
which  motions  were  overruled*  To  all  of  these  rulings  ap- 
pellants duly  excepted. 
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The  cause  was  sabmitted  to  the  court,  and  tlie  court,  hav- 
ing heard  the  evidence,  found  for  the  appellee,  assessing  her 
damages  in  the  sum  of  fifty  dollars,  and  appellants  were  '*en- 
joined  from  causing  or  permitting  the  water  of  the  artesian 
well,  which  shall  have  been  used  at  their  sanitarium  and  bath« 
house,  •  •  •  •  in  bathing  or  washing  persons  afflicted  with  syph« 
ills  or  other  infectious  ailment  or  disorder,  to  flow  into  said 
branch  or  stream,  •  ••  •  or  over  and  upon  the  lands  of  plaintiff; 
•  •  •  •  and  are  further  enjoined  and  restrained  from  polluting 
or  corrupting  the  water  from  said  well,  which  may  be  left  by 
them  to  flow  into  said  branch  and  stream,  in  such  manner 
that  the  water  of  said  branch  and  stream  other  than  that 
flowing  from  said  well  may  be  rendered  dangerous  or  injuri- 
ous to  livestock.*' 

A  motion  for  a  new  trial  was  overruled* 

Various  errors  are  assigned  and  discussed,  but  the  control- 
ling questions  in  the  case  arise  under  the  ruling  of  the  court 
in  sustaining  the  demurrer  to  the  second  paragraph  of  the 
answer.  This  paragraph  of  answer,  omitting  the  parts  stricken 
out  as  not  material,  or  as  being  such  as  might  have  admitted 
of  proof  under  the  general  denial,  is  as  follows:  ''  For  further 
answer  they  (appellants)  say  that  the  stream  of  natural  water 
set  forth  in  plaintiff's  complaint  is  a  small  stream  and  branch 
which  flows  from  sources  northeast  of  the  city  of  Martins- 
ville, *'^  thence  southward  to  near  the  center,  north,  and 
south  of  said  city,  thence  westward  across  said  city,  thence 
south  to  and  across  plaintiff's  said  land,  and  has  so  flowed 
for  many  years  prior  to  plaintifi^s  having  any  interest  in  said 
land;  that  the  said  well  from  which  said  waters  flow  upon 
the  said  lots  of  defendants  was  dug  and  bored,  and  the  flow 
thereof  caused,  by  an  association  of  many  citizens  of  said  city 
of  Martinsville,  with  the  assent  and  approval  of  plaintiff;  that 
the  only  means  or  way  of  escape  of  said  water  is  in  and  along 
said  branch  over  the  said  lands  of  plaintiff;  that  for  more  than 
one  year  after  the  said  well  was  so  dug  and  bored  the  waters 
therefrom  flowed  from  defendants'  said  lots  into  said  branch  by 
open  ditches,  and  were  so  caused  to  flow  by  the  said  associa- 
tion of  persons  who  dug  and  bored  the  [same],  and  without 
objection  by  plaintiff,  and  with  her  acquiescence;  that  there- 
upon and  thereafter,  upon  testing  said  waters  by  scientific 
analysis,  by  drinking  and  using  the  same  in  baths,  they  were 
found  to  be  of  great  value,  and  to  have  highly  curative  prop- 
erties, and  to  be  of  great  service  and  value  in  healing  persons 
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ft£9icted  with  Marions  disorders^  rhenmatiem,  neuralgia,  kid- 
ney affections,  paralysis,  and  many  other  disorders. 

**  Whereapon  defendants  erected  a  bath-housoj  to  utilize 
said  waters,  for  the  benefit  of  all  persons  so  af9icted,  upon 
their  said  lots,  at  a  cost  of  ten  thousand  dollars,  and  have 
treated,  benefited,  and  cured  hundreds  of  persons  from  all 
parts  of  the  country  so  afflicted  as  aforesaid,  and  are  still 
engaged  at  their  said  bath-house  in  healing  and  curing  such 
sick  and  afflicted;  that  in  erecting  said  bath-house,  and  in 
using  said  waters  of  said  artesian  well  for  the  healing  of  per* 
sons  as  aforesaid,  and  in  all  defendants  did  in  the  use  of  said 
waters  and  the  draining  of  the  same  away,  as  complained  by 
said  plaintiff,  said  defendants  used  all  proper  and  possible 
care  to  avoid  injury,  damage,  *'*  or  inconvenience  to  said 
plaintiff  and  all  others,  and  only  did  such  acts  as  were  proper 
and  necessary  to  be  done  in  the  use  of  said  waters  for  the 
purposes  aforesaid;  that  said  plaintiff  stood  by  and  assented 
to,  and  acquiesced  in,' the  said  expenditure  of  said  sum  in  the 
erection  of  said  bath-house  by  defendants;  that,  after  so  erect- 
ing said  bath-house,  defendants  placed  underground  a  drain, 
made  of  porous  tile,  to  convey  the  surplus  water  from  said 
artesian  well  under  ground  to  the  branch  above  plaintiff's 
land,  because  the  said  branch  was  the  only  natural  and  only 
convenient  outlet  for  said  water,  and  did  not  thereby  materi- 
ally increase  the  flow  of  water  in  said  branch." 

The  question  presented  for  decision  is  new  in  this  state: 
Whether  one  who  sinks  an  artesian  well  upon  his  own  land, 
and  uses  the  water  to  bathe  the  patients  in  a  sanitarium  or 
hospital  erected  by  him  on  said  premises,  is  liable  to  injunc- 
tion and  damages  for  allowing  the  water  to  flow  into  a  stream 
which  is  the  natural  watercourse  of  the  basin  in  which  the 
artesian  well  is  situated,  the  owner  being  free  from  negligence 
or  malice,  and  using  all  due  care  in  avoiding  injury  to  his 
neighbor. 

In  a  Pennsylvania  case  the  plaintiff  was  the  owner  of  prop- 
erty on  one  side  of  a  street,  and  brought  an  action  for  dam- 
ages for  alleged  injury  to  his  property  by  the  defendant  com- 
pany, who  had  constructed  its  elevated  road,  on  its  own 
land,  on  the  other  side  of  the  street.  It  was  alleged  that  the 
noise,  dust,  smoke,  and  cinders,  and  the  constant  jar  of  pass- 
ing trains  interfered  with  plaintiff's  enjoyment  of  his  prop- 
erty, and  lessened  its  value. 

The  court  in  that  case  premised  that  under  the  constitutioa 
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of  Pennsylvania  the  company  would  only  be  liable  if,  under 
the  same  circumstances,  an  individual  would  be  liable  at 
common  law;  and  held  that  in  case  a  natural  person  were 
operating  the  road  under  the  same  *'*  circumstances  he 
would  not  be  responsible  in  damages,  for  the  reason  that  he 
would  have  a  right  to  the  reasonable  use  and  enjoyment 
of  his  property,  and,  if  in  such  use,  without  negligence  or 
malice  on  his  part,  a  loss  should  unavoidably  fall  upon  his 
neighbor,  he  would  not  be  liable  therefor. 

No  principle  of  law  is  better  settled  than  that  a  man  has 
the  right  to  the  lawful  use  and  enjoyment  of  his  own  property, 
and  that  if,  in  the  enjoyment  of  such  right,  without  negli- 
gence or  malice,  an  inconvenince  or  loss  occurs  to  his  neigh- 
bor, it  is  a  wrong  for  which  there  is  no  liability.  This  must 
be  BO,  or  every  man  would  be  at  the  mercy  of  his  neighbor  in 
the  use  and  enjoyment  of  his  own. 

No  man  is  answerable  in  damages  for  the  reasonable  exer- 
cise of  a  right,  where  it  is  accompanied  by  a  cautious  regard 
for  the  rights  of  others,  where  there  is  no  just  ground  for  the 
charge  of  negligence  or  unskillfulness,  and  where  the  act  is 
not  done  maliciously:  Panion  v.  Holland^  17  Johns.  *99;  8 
Am.  Dec.  869. 

We  need  not  consume  time  by  further  citation  of  author- 
ities for  so  plain  a  proposition.  It  is  settled  law.  It  is  true 
thai  this  principle  is  qualified  to  a  certain  extent.  A  man 
may  not  carry  on  a  business  which  poisons  the  air  and  ren- 
ders it  unhealthy  in  a  thickly  populated  neighborhood,  and 
especially  in  the  center  of  a  large  city.  So  establishments 
which  involve  danger,  as  powder-mills  and  certain  kinds  of 
mann factories,  must  seek  a  secluded  place  where  as  few  per- 
sons may  be  inconvenienced  as  possible.  These  exceptions 
to  the  general  rule  are  well  established.  But  the  great  inter- 
ests of  mankind  must  go  on  unhampered.  Railroads  must 
reach  cities;  the  treasures  of  the  earth  must  be  drawn  from 
the  mines;  factories  and  mills  must  send  forth  noise,  dust, 
and  smoke.  Inconveniences  ret^ulting  from  '^^  such  causes 
mnst  be  endured  by  individuals  for  the  general  good,  other. 
wise  we  should  have  to  forego  a  multitude  of  the  blessings  of 
modern  civilization:  Penmylvania  R.  R.  Co.  v.  Marehant,  119 
Pa.  St.  641;  4  Am.  St.  Rep.  659,  and  authorities  there  cited. 

In  Gannon  v.  Hargadon,  10  Allen,  106,  87  Am.  Dec.  62^ 
the  court  held  that  ''  the  right  of  a  party  to  the  free  and 
unfettered  control  of  his  own  land  above,  upon,  and  beneath 
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the  Burface  cannot  be  interfered  with  or  restrained  by  any 
considerations  of  injury  to  others  which  may  be  occasioned 
by  the  flow  of  mere  surface  water  in  consequence  of  the  law- 
ful appropriation  of  land  by  its  owner  to  a  particular  use  or 

mode  of  enjoyment A  party  may  improve  any  portion 

of  his  land,  although  he  may  thereby  cause  the  surface  water 
flowing  thereon,  whencesoever  it  may  come,  to  pass  off  in  a 
different  direction  and  in  larger  quantities  than  previously. 
If  such  an  act  causes  damages  to  adjacent  land  it  is  damnum 
abtque  injuria,^*  The  law  is  the  same  in  this  state:  Shelby^ 
viUe  etc.  Turnpike  Co.  v.  Oreen,  99  Ind.  205. 

Where,  in  Massachusetts,  a  riparian  owner  built  a  dam 
across  a -stream,  to  create  a  fishpond  on  his  own  land,  it  was 
held  to  be  a  reasonable  use  of  the  water;  and  a  mill-owner 
below  had  no  cause  to  complain  of  it,  either  at  common  law 
or  under  the  statute  of  that  state  as  to  mills.  Yet  it  seems 
that  a  mill-owner  may  not  enlarge  the  quantity  of  water 
flowing  in  a  stream  from  his  mill  through  the  land  of  a 
lower  proprietor  by  turning  a  new  stream  into  his  pond. 
The  wrong  consists  in  turning  any  water  upon  the  land  which 
does  not  naturally  flow  there.  This,  however,  does  not  extend 
to  preventing  a  proprietor  upon  a  stream  from  digging  ditches^ 
or  doing  other  acts  in  the  proper  cultivation  of  his  land, 
though  the  effect  of  it  is  to  increase  the  quantity  of  water  in 
the  stream:  Washburn  on  Basements,  4th  ed.,  375. 

**^  In  California  a  man,  in  irrigating  his  farm,  turned  a 
stream  upon  it  from  an  adjacent  ravine.  The  water  perco* 
!ated  through  the  soil  into  a  neighboring  mine  in  such  quanti* 
ties  as  to  ruin  the  mine.  It  was  held  that  the  farmer  was 
reasonably  exercising  his  right  to  irrigate  his  land,  and  was 
responsible  only  for  the  injuries  caused  by  his  negligence  or 
unskillfulness,  or  for  such  as  were  caused  by  any  wanton 
abuse  of  his  right:  Oibsan  v.  Puehta^  33  Cal.  310. 

In  another  California  case  a  landowner  permitted  the  water 
taken  from  artesian  wells  on  his  lands,  and  carried  through  a 
ditch  to  irrigate  his  fields,  to  percolate  through  the  ditch  to 
the  injury  of  his  neighbor's  land.  It  was  found  that  at  small 
expense  the  water  might  have  been  drained  from  the  ditch  so 
as  probably  to  prevent  the  injury,  and  he  was  accordingly 
enjoined  from  continuing  the  injury.  What  might  have'been 
the  opinion  of  the  court  in  case  the  fields  could  not  be  irri- 
gated without  injury  to  the  neighbor  does  not  appear:  Parker 
V.  Larnen,  86  Cal.  236;  21  Am.  St  Rep.  30. 
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The  general  rule  in  England  is  that  a  person  discharging 
noxious  substances  into  a  stream  will  be  liable  to  the  riparian 
owners  lower  down  for  any  damage  occasioned;  yet  some  ex* 
ception  seems  to  be  made  in  favor  of  mining  operations.  Bain- 
bridge  Law  of  Mines,  8d  ed.,  517,  says:  '*It  should  also  be 
remembered  that  the  prosperity  of  a  mining  country  and  its 
inhabitants  depends  upon  the  successful  efforts  of  the  adven* 
torer.  The  value  of  all  property  in  the  vicinity  of  mines  is 
inseparably  associated  with  the  spirit  of  adventure.  The 
miner,  therefore,  should  not  be  harassed  in  liis  operations  by 
claims  of  an  unsubstantial  or  imaginary  character;  for  the 
benefits  he  confers  generally  far  surpass  the  injuries  he  may 
commit." 

In  Leading  Cases  on  Mines,  Blanchard  and  Week's  *** 
Notes,  the  exception  as  to  mineral  products  is  also  made: 
**But  a  right  to  throw  refupe  from  mines  into  a  natural 
stream,  or  discharge  into  it  water  which  has  been  used  for 
the  precipitation  of  minerals  and  rendered  noxious,  may  be 
acquired  by  prescription,  custom,  or  user.  The  same  rule 
applies  to  smelting  and  washing  processes":  Leading  Cases 
on  Mines,  Blanchard  and  Week's  Notes,  721,  and  authorities 
there  cited. 

In  this  country  the  severity  of  the  English  rule  is  still 
further  relaxed:  **If  one  builds  a  dam  upon  his  own  premises 
and  thus  holds  back  and  accumulates  the  water  for  his  bene* 
fit,  or  if  he  brings  water  upon  his  premises  into  a  reservoir, 
in  case  the  dam  or  the  banks  of  the  reservoir  give  away,  and 
the  lands  of  a  neighbor  are  thus  flooded,  he  is  not  liable  for 
the  damage  without  proof  of  some  fault  or  negligence  on  his 
part":  Losee  v.  Buchanan^  51  N.  Y.  476;  10  Am.  Rep.  623,  and 
authorities  cited.  *'As  a  general  proposition  it  is  safe  to  say 
that  the  owner  of  land  has  a  right  to  make  reasonable  use  of 
his  property;  and  that  right  extends  as  well  to  an  unlimited 
distance  above  the  earth's  surface  as  to  an  unlimited  distance 
below":  Garland  v.  Towne,  55  N.  H.  57;  20  Am.  Rep.  164. 

The  right  to  flowing  water  is  a  right  incident  to  property 
in  land,  and,  while  it  is  a  right  common  and  equal  to  all 
through  whose  land  it  runs,  yet,  as  one  of  the  gifts  of  Provi- 
dence, each  proprietor  has  a  right  to  a  just  and  reasonable 
use  of  it  as  it  passes  through  his  land.  What  is  such  a  just 
and  reasonable  use  may  often  be  a  difficult  question,  depend- 
ing on  various  circumstances:  Elliot  ▼•  Fitchburg  B.  B.  Co.^ 
10  Cusb.  191;  57  Am.  Dec.  85. 
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Sewage  and  waste  material  may  be  cast  into  etreami,  if 
material  injury  it  not  thereby  cansed.  The  right  of  one  pro> 
prietor  to  haye  the  itream  descend  to  him  pure  roust  yield  in  a 
reasonable  degree  to  the  right  of  the  upper  proprietors,  whose 
oocnpation  of  their  own  lands,  and  whose  use  of  the  water 
for  mill,  manufacturing,  domestic,  **^  or  other  purposes  will 
teu(!  to  make  the  water  more  or  less  impure.  So  it  is  of  pub- 
lic importance  that  proprietors  of  useful  manufactories  should 
not  be  held  responsible  for  slight  injuries,  or  eyen  some  degree 
of  interference  with  agriculture.  In  regard  to  some  waste 
deposits  in  such  streams  there  would  seem  to  be  no  question. 
The  uniform  practice,  the  oonyenienoe,  and,  in  some  instanoes, 
the  indispensable  necessity,  would  seem  sufficiently  to  deeide 
such  oases:  Gh>uld  on  Waters,  sec.  220. 

In  HeaUh  Dept.  of  New  York  y.  Pi^rdon,  99  N.  Y.  237,  52 
Am.  Rep.  22,  which  was  an  action  to  enjoin  the  sale  oi  adul- 
terated tea,  it  was  said  that:  '*  Courts  will  not  in  all  cases 
interfere  by  way  of  injunction  to  restrain  the  continuance  of 
an  illegal  trade,  the  abatement  of  a  nuisance,  or  the  prosecn- 
tion  of  a  dangerous  employment  Its  power,  however,  to  do 
so  in  case  of  the  exercise  of  any  trade  or  business  which  is 
either  illegal,  or  dangerous  to  human  life,  detrimental  to 
health,  or  the  occasion  of  great  public  inconyenience,  is  not 
only  conferred  by  the  proyisions  of  the  statute,  but  belongs 
to  the  genera)  powers  possessed  by  courts  of  equity  to  pre* 
yeut  irreparable  mischief  and  obyiate  damages  firom  which 
no  adequate  remedy  exists  at  law." 

In  that  case  it  was  found  that,  although  the  teas  were  adul* 
terated,  yet  there  was  no  sufficient  eridenoe  thai  the  use  of 
the  teas  was  dangerous  to  human  life  or  detrimental  to 
health,  and,  therefore,  the  injunction  was  refused. 

In  Owen  v.  PhiUipi,  73  Ind.  284,  it  was  attempted  to  enjoin 
the  re-erection  of  a  flouring-mill  which  bad  been  burned,  the 
claim  being  made  that  the  mill  was  a  nuisance,  and  that  it 
could  not  be  operated  without  becoming  a  nuisance;  that  the 
smoke  and  cinders  made  the  water  of  plaintiff's  cisterns  and 
wells  foul  and  impure,  *^  and  that  the  noise,  smoke,  dust, 
dirt,  and  offensive  odors,  caused  by  the  running  of  the  mill, 
dssentially  interfered  with  plaintiffs'  enjoyment  of  life  and 
property. 

The  following  instruction  in  that  case  was  objected  to  by 
the  plaintiffs,  because  the  court  modified  it  by  inserting  the 
words  ''materially  and  essentially":  "If  the  jury  find  from  the 
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•▼idence  that  the  persoLf  I  enjoyment  of  the  plaintiffe  in  their 
residence  has  been  and  will  be  materially  and  eBsentially 
lessened  by  either  the  noise^  smoke,  dust,  dirt,  cinders,  horses, 
mules,  or  teams,  caused  by  the  running  and  use  of  said  mill, 
then  the  allegations  of  the  complaint  have  been  sustained.'* 

The  instruction  as  so  modified  was,  however,  approved  by 
this  court,  the  court  adding  that  *'a  lawful  business  may  be 
•o  conducted  as  to  become  a  nuisance,  but,  in  order  to  warrant 
interference  by  injunction,  the  injury  must  be  a  material  and 
•88ential  one*';  quoting,  also,  with  approval  from  the  opinion 
rendered  by  Cooley,  J.,  in  Oilberi  y.  Showerman,  28  Mich.  448, 
that  in  such  cases  '*  minor  inconveniences  must  be  remedied 
by  actions  for  the  recovery  of  damages,  rather  than  by  the 
severe  process  of  injunction'^  Bee,  also,  Boioen  v.  Mauty^  117 
Ind.  258. 

**  The  granting  or  refusal  of  an  injunction  rests,  in  each 
particular  case,  in  the  sound  discretion  of  the  court.  An  in- 
junction ought  not,  therefore,  to  be  granted  when  it  would  be 
against  good  conscience,  or  productive  of  great  hardship, 
oppression,  or  injustice,  or  of  public  or  private  mischief":  CUy 
e/  Logangpori  y.  Uhl^  99  Ind.  631;  60  Am.  Rep.  109,  and  an* 
thorities  there  cited. 

The  natural  right  to  have  the  water  of  a  stream  descend  in 
its  pore  state  must  yield  to  the  equal  right  of  those  above. 
Their  use  of  the  stream  for  mill  purposes  and  the  other  mani- 
fold purposes  for  which  they  may  lawfully  use  it  will  tend  to 
render  it  more  or  less  impure.  ***  The  water  may  thus  be 
rendered  unfit  for  many  usee  for  which  it  had  before  been 
suitable;  but,  so  far  a9  that  condition  results  from  a  reason- 
able  use  of  the  stream,  in  accordance  with  the  common  right, 
the  lower  riparian  proprietor  has  no  remedy.  When  the  pop- 
ulation becomes  dense,  and  towns  or  villages  gather  along  its 
banks,  the  stream  naturally  suffers  still  greater  deterioration. 
Againet  such  injury,  incident  as  it  is  to  the  growth  and  in- 
dustrial prosperity  of  the  community,  the  law  afibrds  no 
redress.  So  in  cities  and  towns,  with  their  numerous  inhab- 
itants and  diversified  business,  with  their  mills,  shops,  and 
manufactories,  with  their  streets  and  sewers — all  the  products 
and  means  of  a  high  civilization — ^it  would  be  impossible  that 
the  pure  streams  that  flow  in  from  the  farmsides  should  re- 
main uncontaminated;  and  those  that  live  upon  the  lower 
banks  of  such  streams  must,  for  the  general  good,  abide  the 
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necessary  results  of  such  causes:  MerrijUld  v,  Ciiy  of  Worci^ 
Ur,  110  Mass.  216;  14  Am.  Rep.  592. 

That  it  is  not,  under  all  circuuistances,  an  nnreasonable  or 
unlawful  use  of  a  stream  to  throw  or  discharge  into  it  waste 
or  impure  matter,  and  that  whether,  in  any  given  case,  such 
use  would  be  reasonable  or  not,  is  a  question  for  the  jury:  See 
Angell  on  Watercourses,  7th  ed.,  sec.  140 d. 

In  the  case  before  us  the  stream  flowed  through  the  heart 
of  the  city  of  Martinsville  before  it  reached  the  lands  of  appel- 
lee. Will  it  be  said  that  there  is  any  liability  for  contamina- 
tion from  the  refuse  of  the  city?  Must  it  be  that  one  who 
lives  on  the  lower  lands  on  the  banks  of  a  stream  shall  forbid 
forever  the  founding  of  a  city  on  the  lands  above;  forbid  the 
grading  of  streets,  the  building  of  sewers,  the  erection  of  mills, 
factories,  hospitals,  or  other  means  of  livelihood,  comfort,  and 
convenience  of  the  inhabitants? 

*^^  A  case,  in  many  of  its  features,  resembling  that  now 
before  the  court  is  the  well-considered  case  of  the  Pennsylfxinia 
Coal  Co.  V.  Sanderson,  1 13  Pa.  St.  126;  67  Am.  Rep.  445.  That 
was  a  mining  case,  and  the  chief  question  was  as  to  the  lia- 
bility of  the  mine-owners  for  the  flowageof  foul  water  from  the 
mine  into  a  stream  which  was  the  natural  watercourse  of  the 
basin  in  which  the  mine  was  situated. 

The  plaintiff  in  that  case,  Mrs.  Sanderson,  h^d  purchased 
a  tract  of  land  in  the  city  of  Scranton,  on  the  Meadow  brook, 
near  its  mouth.  The  existence  of  the  stream,  the  purity  of 
its  water,  and  its  utility  for  domestic  and  other  purposes,  it  is 
said,  was  a  leading  inducement  to  her  purchase  of  the  land. 
She  erected  a  house,  threw  dams  across  the  brook  to  form  a 
fish  and  ice  pond  and  to  supply  a  cistern,  and  the  water  was  * 
forced,  by  hydraulic  pressure,  from  the  cistern  to  a  tank  in 
the  house,  and  was  used  for  domestic  purposes  and  for  a  foun* 
tain.  The  plaintiff  alleged  in  her  complaint  that  the  large 
volume  of  mine  water,  which  the  defendant  company  poured 
into  the  brook  above,  had  corrupted  the  stream  to  such  an  ex- 
tent as  to  render  it  totally  unfit  for  domestic  use;  that  the 
fish  were  destroyed,  the  pipes  corroded,  and  her  entire  appa- 
ratus for  utilizing  the  water  rendered  worthless.  She  brought 
her  action  to  recover  damages  for  such  pollution  of  the  stream. 

In  the  course  of  the  opinion  the  court  says:  "  It  must  be  con- 
ceded, we  think,  that  every  man  is  entitled  to  the  ordinary 
and  natural  use  and  enjoyment  of  his  property;  he  may  cut 
down  the  forest  trees,  clear  and  cultivate  hit  land,  although 
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in  to  doing  he  may  dry  up  the  sources  of  bis  neighbor's  springs, 
or  remoYe  the  natural  barriers  against  wind  and  storm.  If, 
in  the  excavation  of  hia  land,  he  should  uncover  a  spring  of 
water,  salt  or  fresh,  acidulated  or  sweet,  he  will  certainly  not 
be  obliged  to  **^  cover  it  again,  or  to  conduct  it  out  of  its 
course,  lest  the  stream,  in  its  natural  flow,  may  reach  his 
neighbor's  land  •  •  •  .  In  sinking  his  well  be  may  intercept 
and  appropriate  the  water  which  supplies  his  neighbor's  well: 
Acton  ▼.  Blundell,  12  Mees.  &  W.  324;  WheatUy  v.  Baugh,  26 
Pa.  St.  528;  64  Am.  Dec.  721;  Haldeman  ▼.  Bruekkait,  45  Pa. 
St.  514;  84  Am.  Dec.  511;  or,  if  his  own  well  is  so  close  to  the 
soil  of  his  neighbor  as  to  require  the  support  of  a  rib  of  clay  or 
of  stone  on  his  neighbor's  land  to  retain  the  water  in  the  well, 
no  action  will  lie  against  the  owner  of  the  adjacent  land  for 
<ligging  away  such  clay  or  stone,  which  is  his  own  property, 
•  .  .  •  Wharton  on  Negligence,  939 

**  So,  also,  each  of  two  owners  of  adjoining  mines  has  a 
natural  right  to  work  his  own  mine,  in  the  manner  most  con- 
venient and  beneficial  to  himself,  although  the  natural  conse- 
quence may  be  that  some  prejudice  may  occur  to  the  ownei 
of  the  adjoining  mine:  Smith  v.  Kendrick^  7  Com.  B.  515. 

^  One  mine-owner  may  thus  permit  water,  naturally  flow- 
ing in  his  own  mine,  to  pass  off  by  gravitation  into  an  ad- 
joining or  lower  mine,  so  long  as  his  operations  are  carried 
on  properly  and  in  the  usual  manner:  Bainbridge  on  Mines, 
297.  To  the  same  effect  are  Wilson  v.  Waddell^  L.  B.  2  App. 
Cas.  95;  Crompton  v.  £ea,  L.  B.  19  Eq.  115. 

"  The  defendants,  being  the  owners  of  the  land,  had  a  right 
to  mine  the  coal.  It  may  be  stated  as  a  general  proposition 
that  every  man  has  the  right  to  the  natural  use  and  enjoy- 
ment of  his  own  property,  and  if,  while  lawfully  in  such  use 
and  enjoyment,  without  negligence  or  malice  on  his  part,  an 
unavoidable  loss  occurs  to  his  neighbor,  it  is  damnum  absque 
injuria^  for  the  rightful  use  of  one's  own  land  may  cause 
damage  to  another,  without  any  legal  wrong 

»•»  "  <It  is  established,*  says  Cotton,  L.  J.,  in  West  Cumber- 
land Iron  Co,  V.  Kenyon^  11  L.  B.  Ch.  Div.  783,  Uhat  taking 
out  mineral  is  a  natural  use  of  mining  property,  and  that  no 
adjoining  proprietor  can  complain  of  the  result  of  careful, 
proper  mining  operations.'  In  the  same  case  Brett,  L.  J., 
says:  *  The  cases  have  decided  that  where  that  maxim  {sie 
uiere  tuo  ut  alienum  non  ladas)  is  applied  to  landed  property,  it 
is  subject  to  a  certain  modification;  it  being  necessary  for  the 

ar.  RsF.  Vol.  XLL— » 
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plaintiff  to  fhow,  not  only  that  he  has  Bustained  damage,  but 
that  the  defendant  has  caused  it  by  going  beyond  what  ii 
necessary  in  order  to  enable  him  to  have  the  natural  use  of 
his  own  land':  West  Cumberland  Iran  Co,  v.  Kenyan^  L.  R. 
11  Ch.  Div.  787. 

'*The  right  to  mine  coal  is  not  a  nuisance  in  itself.  It  is, 
as  we  have  said,  a  right  incident  to  ownership  of  coal  prop- 
erty, and  when  exercised  in  the  ordinary  manner  and  with 
due  care  the  owner  cannot  be  held  for  permitting  the  natural 
flow  of  mine  water  over  his  own  land  into  the  watercourse, 
by  means  of  which  the  natural  drainage  of  the  country  ia 
effected 

'*The  defendants  were  engaged  in  a  perfectly  lawful  busi- 
ness, in  which  they  had  made  large  expenditures,  and  in 
which  the  interests  of  the  entire  community  were  concerned; 
they  were  at  liberty  to  carry  on  that  business  in  the  ordinary 
way,  and  were  not,  while  so  doing,  accountable  for  con- 
sequences which  they  could  not  control;  as  the  mining  oper- 
ations went  on,  the  water  by  the  mere  force  of  gravity  ran 
out  of  the  drifts  and  found  its  way  over  the  defendant's  own 
land  to  Meadow  brook.  It  is  clear  that,  for  the  consequences 
of  this  flow,  which,  by  the  mere  force  of  gravity,  naturally, 
and  without  any  fault  of  the  defendants,  carried  the  water 
into  the  brook  and  thence  to  the  p1aintiff''s  pond,  there  could 
be  no  responsibility  as  damages  on  the  part  of  the  defend- 
ants. •  •  • 

'*  It  is  said  the  defendants  created  an  artificial  watercourse 
**'  from  their  mine  to  Meadow  brook;  but  this  artificial 
watercourse  was  upon  their  own  land,  and  conducted  no  more 
water  than,  by  the  natural  conformation  of  the  surface,  could 
otherwise  have  reached  it.  If  it  be  suggested  that  the  de- 
fendants might  have  extended  this  artificial  waterway,  in 
the  form  of  a  sewer,  to  some  point  of  safety,  it  may  be  asked 
where,  short  of  the  sea,  might  the  sewer  be  discharged  that 
the  same  complaint  might  not  be  made?  .... 

'*  Nor  do  we  say  that  a  miner,  in  order  that  his  mines  may 
be  made  available,  may  enter  upon  his  neighbor's  lands,  or 
inflict  upon  him  any  other  immediate  or  direct  injury,  but  we 
do  say  that  in  the  operation  of  mining,  in  the  ordinary  and 
usual  manner,  he  may  upon  his  own  lands  lead  the  water 
which  percolates  into  his  mine  into  the  streams  which  form 
the  natural  drainage  of  the  basin,  in  which  the  coal  is  situate, 
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although  the  quantity,  as  well  as  the  quality,  of  the  water  in 
the  stream  may  thereby  be  affected." 

The  foregoing  case  of  the  P&nnsylvania  Coal  Co.  v.  8and$r^ 
$on,  113  Pa.  St.  126,  57  Am.  Rep.  446,  and  the  reaeoning  of 
the  court,  seem  to  be  closely  in  point  with  the  case  at  bar. 
In  both  cases  the  owners  cause  water  to  rise  from  the  earth,  to 
become  foul,  and  then  to  be  carried  by  an  artificial  drain  and 
discharged  into  a  running  stream,  the  natural  watercourse  of 
the  basin  or  valley  in  which  the  water  rises,  and  into  which 
stream  the  water  would  naturally  flow  if  left  to  itself;  in  both 
cases  the  owners  were  engaged  in  a  lawful  and  necessary  work, 
of  great  advantage  to  mankind  at  large,  and  particularly  to  the 
community  in  which  they  operated,  the  one  in  mining  out  of 
the  earth  and  distributing  coal  for  heating  and  industrial 
uses,  and  the  other  in  also  taking  out  of  the  earth  mineral 
water  for  healing  and  curing  the  infirm;  both  were  free  from 
fault  or  negligence  in  conducting  their  business,  and  in 
avoiding,  ^^^  so  far  as  possible,  all  injury  to  others,  the  in- 
jury in  each  case  being  but  the  necessary  incident  of  a  lawful 
business;  in  each  case  there  was  no  other  place  but  the  stream 
for  the  water  to  go,  so  that  if  it  were  unlawful  to  discharge 
the  water  into  the  stream,  then  the  enterprise  itself,  of  neces- 
sity, would  be  at  a  standstill,  and  a  lawful  business  thus 
come  to  an  end  because  it  could  not  be  lawfully  carried  on. 

It  would  seem  that  the  decisions  show  that  when  a  business 
is  dangerous,  unhealthful,  or  otherwise  greatly  injurious  to  a 
community  or  to  an  individual,  and  it  is  possible  to  avoid  the 
injury  by  a  more  careful  management,  or  even,  if  necessary 
by  a  removal  of  the  works  to  a  more  secluded  or  less  objection- 
able place,  then  the  owners  of  the  noxious  business  will  be 
mulcted  in  damages,  and  if  necessary  restrained  by  the  courts. 

We  have  seen  that  in  the  case  of  Parker  v.  JDars^n,  86  Cal. 
236, 21  Am.  St.  Rep.  30,  when  it  appeared  that  the  defend- 
ant could  flow  water  from  his  artesian  wells  over  his  fields 
without  injury  to  his  neighbor,  but  did  not  do  so,  he  was  en- 
joined. 

In  the  case  of  Indianapolis  Water  Co.  v.  Avieriean  Straw 
Board  Co,^  68  Fed.  Rep.  970,  where  there  was  a  discharge  of 
refuse  matter  from  a  straw  board  factory  into  a  non*navigable 
river,  used  by  a  water  company  as  a  source  of  supply  for  fur- 
nishing a  city  with  water  for  domestic  and  other  purposes,  it 
was  held  that  injunction  would  lie  to  restrain  such  pollution 
of  the  water  supply. 
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Id  Kinnaird  r.  Standard  OU  Co.,  89  Ey.  468,  25  Am.  St 
Rep.  545,  defendant  had  stored  petroleum,  which  leaked  and 
percolated  through  the  ground  until  it  reached  plaintifiTs 
spring  of  water.  Ottawa  Oa$  etc.  Co.  ▼.  Oraham,  28  111.  73,  81 
Am.  Dec.  263,  was  a  similar  case,  the  offensive  substances 
percolating  from  the  gasworks  into  plaintiff's  well.  Also 
PoUHioton  Gas  Co.  y.  Murphy,  39  Pa.  St  257.  Either  of  two 
courses  could  ***  have  been  followed  by  the  offending  de- 
fendants in  these  last  three  cases;  they  could  improve  their 
works  so  that  the  oils  would  not  leak  and  percolate  throogh 
the  earth  to  the  fouling  of  the  water,  or  they  could  remove 
their  works  to  another  locality.  Accordingly,  damages  were 
assessed  in  each  case  for  the  injury. 

So  of  various  kinds  of  dangerous  or  offensive  mills,  factories, 
or  other  establishments  or  occupations.  If  they  are  conducted 
in  such  a  manner  as  to  materially  and  essentially  injure  ad- 
joining proprietors  the  owners  may  be  subject  to  suits  for 
damages,  or,  in  case  the  injury  is  continuous,  the  business 
may  be  enjoined.  But,  in  this  class  of  cases,  either  a  change 
in  the  method  of  conducting  the  business,  so  as  to  avoid  the 
injury,  or  else  a  total  removal  of  the  works  to  another  and 
safer  locality  may  be  had. 

But  the  case  before  us  does  not  belong  to  this  class.  Rail- 
roads must  reach  our  cities  and  the  marts  of  trade;  they 
cannot  do  business  elsewhere.  Mines  and  mineral  springs* 
natural  gas  and  oil  wells  cannot  be  removed;  they  must  be 
operated  where  they  are,  or  totally  abandoned.  Where,  there- 
fore, a  work  is  lawful  in  itself,  and  cannot  be  carried  on  else- 
where than  where  nature  located  it,  or  where  public  necessity 
requires  it  to  be,  then  those  liable  to  receive  injury  from  it 
have  a  right  only  to  demand  that  it  shall  be  conducted  with 
all  due  care,  so  as  to  give  as  little  annoyance  as  may  be  rea- 
sonably expected;  and  any  injury  that  may  result,  notwith- 
standing such  care  in  the  management  of  the  work,  must  be 
borne  without  compensation.  It  is  then  a  case  in  which  the 
interests  and  convenience  of  the  individual  must  give  way  to 
the  general  good. 

The  demurrer  to  the  second  paragraph  of  the  answer  in  this 
case  admits  the  facts  stated  in  the  answer  to  be  true.  We 
have  then  to  consider  the  statements  of  the  ***  answer  as 
facts,  and  in  the  light  of  these  facts  examine  whether  the 
business  of  appellants  is  a  lawful  business,  and  whether  it  is 
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carried  on  with  due  care  and  00  as  to  do  no  injury  to  appellee 
which  can  reasonably  be  avoided. 

From  the  answer,  then,  we  learn  that  said  artesian  well  was 
dug,  and  its  waters  caused  to  flow  upon  appellant's  said  lands 
by  an  association  of  the  citizens  of  Martins ville,  with  the 
assent  and  approval  of  appellee;  that  the  waters  from  said 
well  flowed  into  a  stream  which,  after  running  through  said 
city,  passed  over  the  lands  of  appellee,  and  for  more  than  a 
year  so  continued  to  flow  with  the  acquiescence  of  appellee; 
that  the  only  means  or  way  of  escape  of  the  water  from  said 
well  is  in  and  along  said  branch,  which  is  the  only  natural 
oaUet  for  the  same,  and  that  the  increase  of  the  flow  of  water 
in  said  stream  was  not  materially  increased  by  the  water  from 
said  artesian  well;  that  afterward,  by  scientific  analysis  and 
by  the  use  of  said  water  for  drinking  and  bathing,  it  was  dis- 
covered that  the  waters  were  of  great  medicinal  value,  and 
possessed  of  curative  properties  in  the  healing  of  persons 
aflSicted  with  rheumatism,  neuralgia,  paralysis,  kidney  affec- 
tions, and  various  other  diseases;  that  thereupon,  for  the  pur- 
pose of  utilizing  said  waters  in  the  cure  of  persons  so  sick 
and  a£9icted,  appellants  erected  upon  their  said  lots  a  bath. 
house  at  a  cost  of  ten  thousand  dollars,  in  which  they  have 
since  continued  to  treat  those  affected  as  aforesaid,  using  said 
waters. 

It  would  seem,  from  these  statements,  that  the  business  in 
which  appellants  are  engaged  is  a  lawful  one.  They  sunk, 
or  permitted  to  be  sunk,  on  their  own  land  an  artesian  well. 
This  they  had  a  perfect  right  to  do,  and  in  addition  it  would 
appear  that  this  work  was  done  with  the  help  of  many  citi- 
zens of  the  town,  and  with  the  acquiescence  of  appellee  as 
welL  Such  help  and  acquiescence,  however,  were  not  neces- 
sary to  make  the  act  of  **^  sinking  the  well  lawful.  It  ap- 
pears that  the  stream  into  which  the  waters  flowed  naturally 
from  the  well  is  a  spring  branch,  which  passes  directly  through 
the  city  before  it  reaches  either  the  land  of  appellants  or  that 
of  appellee.  This  stream  is  not  only  the  natural  outlet  for  the 
drainage  of  said  lands,  but  is  the  only  means  or  way  of  escape 
of  said  artesian  water. 

But  was  it  lawful  to  builoL  a  sanitarium  for  the  cure  of  the 
sick,  and  to  bathe  in  the  waters  those  afflicled  with  disease? 
It  was  certainly  lawful  to  do  so,  provided  the  sanitarium  is 
properly  conducted  and  well  managed,  so  as  to  do  no  injury 
to  any  person  which,  reasonably  and  with  due  care,  can  be 


470  Barnard  v.  Shsrlkt.  [Indiana, 

avoided.  This  court  has  already  aaid:  **  Hospitals  and  homea 
for  the  eick  are  very  far  from  being  nuisances  per  te.  They 
are  wise  and  beneficent  charities,  to  be  fostered  and  encour- 
aged by  liberal  legislation,  and  not  to  be  suppressed,  or  even 
discouraged,  by  what  may  seem  to  be  harsh  or  restrictive 
laws":  Bessonies  v.  City  of  Indianapolis^  71  Ind.  189. 

But  was  due  care  exercised  in  the  construction  and  man. 
ageroent  of  the  sanitarium,  and  in  the  drainage  of  tlie  waters 
therefrom?  The  answer  states:  That  in  erecting  said  bath- 
house and  in  using  said  waters  for  the  healing  of  persons,  aa 
aforesaid,  and  in  all  that  appellants  did  in  the  use  of  said 
waters  and  the  draining  of  the  same  away,  appellants  used 
all  proper  and  possible  care  to  avoid  injury,  damage,  or  incon- 
venience to  appellee  and  all  others,  and  only  did  such  acts  as 
were  proper  and- necessary  to  be  done  in  the  use  of  said  waters 
for  the  purposes  aforesaid;  that,  after  erecting  said  bath-house, 
appellants  placed  under  ground  a  drain  made  of  porous  tile 
to  convey  the  surplus  water  from  said  artesian  well  under 
ground  to  the  branch  above  appellee's  land,  because  said 
branch  was  the  only  natural  and  only  convenient  outlet  for 
said  water. 

*^  It  would  seem,  therefore,  that  all  due  care  has  been 
exercised  in  the  premises,  and  that  the  business  is  lawful, 
and  that  it  is  conducted  in  a  lawful  manner. 

It  is  a  question,  also,  whether  appellee,  having  stood  by  and 
assented  to  and  acquiesced  in  the  expenditure  of  said  sum  of 
ten  thousand  dollars  in  the  erection  of  said  bath-house,  is  not 
now  estopped  from  seeking  to  enjoin  the  continuation  of  its 
use.  For  over  a  year  before  this  she  had  also  acquiesced  in 
the  flowing  of  the  artesian  water  into  the  stream,  and  now 
she  could  hardly  be  ignorant  of  the  purpose  for  which  the 
sanitarium  was  to  be  used. 

This  court  has  held  that  under  certain  circumstances,  by 
remaining  silent  and  allowing  acts  to  be  done  and  expense  to 
be  incurred,  persons  may  lose  their  remedy  by  injunctiont 
and  be  compelled  to  assert  their  rights  at  law:  City  o/  Logant- 
port  Y.  Uhl,  99  Ind.  531,  60  Am.  Rep.  109,  and  authorities 
there  cited. 

In  New  Jersey  it  was  held  that4f  a  person  *'  has  given  his 
consent,  either  expressly  or  impliedly,  to  the  erection  of  ex« 
pensive  works,  he  cannot  afterwards  enjoin  their  operation, 
though  they  prove  more  annoying  or  injurious  than  he  antic- 
ipated'^  Hulme  V.  Shreve,  4  N.  J.  Eq.  116. 
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We  think  the  facts  stated  in  the  second  paragraph  of  the 
answer  sufficient. 

The  judgment  is  reversed,  with  instructions  to  overrule  the 
demurrer  to  the  second  paragraph  of  the  answer,  and  for  fur- 
ther proceedings  not  inconsistent  with  this  opinion. 

ON  PBTITION  FOB  A  BCHEABINO. 

HowABD,  J,  Counsel  for  appellee  earnestly  refer  us  to  the 
provisions  of  the  statute,  section  658  of  the  Revised  Statutes 
of  1881y  ***  forbidding  the  reversal  of  a  judgment  when  ii 
shall  appear  to  the  court  that  the  merits  of  the  case  have 
been  fairly  tried  and  determined,  and  contend  that  the  judg* 
ment  in  this  case  should  be  allowed  to  stand,  and  so  prevent 
f  orther  litigation. 

If,  indeed,  it  should  appear  to  the  court  that  the  merits  of 
this  case  had  been  fairly  tried  and  determined,  it  would  be 
our  duty  to  affirm  the  judgment,  but  the  trial  court  having 
Bostained  a  demurrer  to  the  affirmative  matter  set  up  in  the 
answer,  we  are  left  unable  to  say  whether  appellants  were 
harmed  by  the  rulings.  It  is  only  when  the  allegations  of  a 
proper  paragraph  of  pleading  may  be  established  by  proof 
under  other  paragraphs  that  the  sustaining  of  a  demurrer  to 
the  paragraph  in  question  will  be  held  harmless.  By  its  rul- 
ing on  the  demurrer,  in  this  instance,  the  court  has  said  that 
the  facts  stated  in  the  answer,  even  if  true,  would  not  consti* 
tute  a  good  defense  to  the  action.  Under  this  ruling,  also, 
the  affirmative  paragraph  of  the  answer  was,  in  effect,  stricken 
out,  and  the  appellants  had  no  right  to  offer  proof  to  sustain 
itB  allegations.  *'Nor,"  as  said  in  Wilson  v.  Town  of  Montir 
eeiloj  85  Ind.  10,  ^' would  it  be  just  to  a  defendant,  who  has 
pnt  in  a  valid  plea,  to  hunt  through  the  evidence  to  ascertain 
whether  he  was  or  was  not  injured,  for  he  is  entitled  to  the 
benefit  of  the  explicit  admission  made  by  the  demurrer'^ 
See,  also,  Pennsylvania  Co.  v.  Poor,  103  Ind.  553;  Fleetwood 
V.  Brown,  109  Ind.  567;  Rush  v.  Thompson,  112  Ind.  158. 

Counsel  intimate  further  that  it  could  be  shown  that  the 
allegations  made  in  the  answer  are  not  in  fact  true,  and  that 
appellants  could  have  obtained  an  outlet  by  constructing  a 
drain  to  another  stream,  and  so  have  avoided  injury  to  ap- 
pellee. 

In  answer  to  this,  ^'it  mav  be  asked,"  as  said  in  Pennsvlr 
vania  Coal  Co.  v.  Sanderson,  113  Pa.  St.  126,  57  Am.  Rep. 
445,  **  where,  short  *^^  of  the  sea,  might  the  sewer  be  dis- 
charged that  the  same  complaint  might  not  be  made?" 
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However  that  may  be,  appellee  if  in  no  condition  to  make 
■Qch  contention  against  the  answer.  If  the  ayerments  of  the 
answer  were  believed  to  be  nntnie,  they  should  have  been 
replied  to,  and  the  tmth  of  the  matter  alleged  to  be  thus  put 
in  issue  and  determined:  OUmore  v.  McClure^  133  Ind.  671. 

Instead  of  this,  however,  appellee  chose  to  demur  to  the 
answer,  and  thos  to  admit  the  truth  of  the  facts  therein 
pleaded.  The  facts  alleged  being  thus  admitted,  the  appel* 
lants  ought  to  have  judgment 

We  do  not  wish  to  be  understood  as  holding  that  appellants 
were  anUiorised,  by  artificial  means,  to  conduct  the  waters 
from  their  spring  into  the  stream  upon  appeUee's  land,  unless 
the  said  waters  would  have  naturally  flowed  into  said  stream 
without  such  artificial  aid;  and  it  was  upon  this  interpretatioo 
of  the  answer  that  the  opinion  was  written. 

The  petition  for  a  rehearing  is  overruled. 

Bioar  ov  Ripabiav  PaoPBiRoa  «o  Oobbutt  Wina  «o  iws  Iimsr  m 
Omast  Bm  H^ffiiekr,  OaiomtMt  rolCr  Obw,  74  Md.  iOS;  »  An.  8t  Ba(b 
945,  aad  nota. 

KiesT  TO  Anv  MaASvaa  ov  Dauaqwb  worn  Poixunov  ov  BfBSAM:  8m  ZmH 
V.  Oanagie,  146  Pa.  81 612|  27  Am.  8t  Rep.  717,  aadaoftt;  Mimm^MUk 
Ob.  V.  BmUk,  99  Mim.  SSS;  SO  An.  8t  Bep.  046^ 

Imj  vironoir  to  RoraAiii  PeLLcnoir  or  Watbe  wnx  bi  Gsaitrd^  WHivt 
BmBaHomr.  I7ii<m  OWtb  Ok.  88  K«Ik  S60;  S6  Am.  81  B^  S4II^  and  note. 

DooimniBovLAaKBiisAmnDioIxjuvonosst  B—ud^ioBtBw.Bmi' 
«m  S  Am.  ftt.  B«p.  8Q(  SOX 


OASES 


SUPREME   COURT 


IOWA. 


Hunt  v.  Iowa  Cbntbal  Bailwat  Company. 

Affbllati  PBAonoBi — Au,  Bbbobs  qw  Law  aritliig  vpdn  a  trial  to  wblok 
profMr  and  timely  axoaptioiia  ara  taken  maj  be  reriewed  on  appeal  with^ 
oot  liaTing  bean  embodied  in  a  motion  to  a  new  triaL 

AmiiLATr  PmAcnoB— AmAi.  Pbuduio  Moviom  torn  Nnw  Tmal.— The 
pendens  of  a  motion  for  a  new  trial  at  the  time  an  appeal  is  taken  doee 
not  in  any  manner  inralidate  the  appeal  nor  prerent  the  appellate  eoarl 
from  giving  the  Mune  oonatderation  to  erron  properly  raiaed  by  it  ae  it 
might  do  had  no  motion  been  filed. 

■mKUiT  DoatAiai — ^DAMAon.— In  awemlng  damagea  to  a  landowner  for  a 
right  of  way  taken  by  a  railroad  eompany  regard  la  had  only  to  the 
immediate  eoneeqnenoea  of  the  appropriation.  The  owner  ia  not^  in 
aneh  prooeedingi,  eompeoeated  f<Nr  daoiageo  which  may  thereafter  re- 
mit from  negligent  aott  of  the  company  oommitted  after  it  makeo  the 
appropriation* 

tmawn  Dokaim— SvBflnoimiiT  Damaov— Otxrvlow  or  Lakm.— Damagea 
■allered  by  a  landowner  from  an  orerflow  of  anrface  water  dieoharged 
npon  hia  land  through  the  negligence  of  a  railway  company  in  constmct* 
ing  its  roadbed  are  not  indnded  in  the  price  paid  by  the  company  for 
its  right  of  way. 

SiAMAOia  ntOM  Ormawunr  ov  Lakds— SrATun  ov  LnfrrATioir8.~When 
the  fixat  orerflow  of  lands,  ariaing  from  the  negligent  discharge  of  snr* 
face  water  thereoo,  which  cansea  damage,  fnmisbeo  no  safe  or  aabstan- 
tial  basis  from  which  fatnre  damagea  acoming  from  year  to  year  from 
the  same  cause  can  be  calculated,  the  right  of  action  is  not  barred  by 
limitation,  though  such  first  orerfiow  occurred  more  than  five  years  prior 
to  the  commencement  of  suit. 

VvnAMOB— Raixaoaimi  Liauutt  ov  iok.— a  railroad  company,  as  the 
grantee  and  successor  of  another  railway  company  which  has  maintained 
a  nuisance,  ia  liable  for  damages  ariaing  from  ita  continuance,  of  which  it 
bad  sufficient  notice. 

OtAMAaM  VBOM  Otsbvlow  09  Laxso-— EviDBinn.^When,  in  an  action 
against  a  railroad  company  to  recover  damages  for  negligently  over- 
flowing lands  by  a  discharge  of  surface  water  thereon  in  April  and  May, 
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1889,  deeds  in  eTtdenoe  ehow  thai  the  oompany  acquired  title  to  the 
road  ia  Deoember,  1888^  tha  exolosion  of  eTidenoe  offered  bj  the  com- 
pany to  ahow  that  a  reoeiTer,  through  whom  it  acqaired  title,  and  who 
had  f ormerl  J  been  operating  the  road,  made  hii  final  aettlement  with  the 
oourt  in  Maj,  1889,  and  that  it  did  not  oome  into  pooaoation  of  the  road 
vntil  after  ^e  Utter  date,  if  error,  ia  without  prejndioe. 
Damaqm  tKOM  OTSRnx>w  or  Lamiw— BLnmcn  of  Damaob.— In  an  aetioa 
to  reeorer  damages  for  an  orerflow  of  land  caused  bj  the  negligent  dis- 
eharge  of  surface  water  thereon,  reoorery  may  be  had  for  dqponta  of 
earth,  elay,  and  like  substanoea  naturally  resulting  from  such  oredlow, 
although  snob  items  of  damage  are  not  specially  pleaded. 

A.  C.  Daly^  21  F.  Bradford^  and  D.  N.  Sprague^  tost  the  ap- 
pellant 

Hewman  and  Blahe^  for  the  appellee. 

^^  KiNNB,  J.  The  plaintiff  is  the  owner  of  forty  acres  of 
land  in  Louisa  county.  8he  claims  that  the  defendant,  own- 
ing  and  operating  its  line  of  railway  through  said  county 
and  across  her  land,  has  on  its  right  of  way  a  ditch  on 
the  north  side  of  its  roadbed,  commencing  a  mile  southeast- 
erly from  the  plaintiff's  land,  and  by  means  of  which  surface 
water  from  land  lying  east  of  the  plaintifTs  is  conveyed  upon 
her  lnnd,and  accumulates  and  stands  upon  the  same  in  large 
quantities,  submerging  the  same;  that  the  defendant  has  pro* 
vided  no  means  of  escape  for  the  water  so  accumulating;  that 
formerly  said  surface  water  did  not  flow  from  lands  east  of 
the  plaintiflTs  over  and  upon  her  land,  but  since  the  same  has 
been  diverted  by  '^  said  ditch,  and,  for  two  years  past^  by 
said  means,  it  has  been  gathered  and  conducted  upon  her 
lands,  destroying  her  crops,  and  rendering  her  land  nntillable, 
and  greatly  depreciating  its  value;  that  said  damage  and  in- 
jury was  the  result  of  such  ditch;  that  the  water  conducted 
on  said  land  by  said  ditch  submerged  about  three  acres  per 
year  on  an  average,  since  the  building  of  the  road,  and 
the  water  has  been  diverted  as  aforesaid  most  of  the  years 
since  the  road  was  built.  The  last  two  years  the  land  over- 
flowed three  times.  The  defendant  denies  generally,  and 
pleads  that  the  road  was  constructed  in  1881  by  the  Chicago, 
Burlington,  and  Pacific  Railroad  Company,  and  the  ditch 
complained  of  was  then  built  by  digging  and  taking  earth 
from  the  sides,  and  throwing  it  up  in  the  center  for  the  em- 
bankment upon  which  the  ties  and  rails  were  laid,  and  that 
all  damages  arising  out  of  its  construction  were  paid  for  when 
the  right  of  way  was  acquired;  that  the  defendant  has  been 
in  possession  and  ownership  of  said  railway  from  June  1^ 
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1889,  haying  purchased  it  in  the  same  condition  it  was  in  (at 
the  time  of  the  commencement  of  this  action),  at  a  foreclos* 
ure  sale  ordered  by  the  circuit  court  of  the  United  States  for 
the  southern  district  of  Iowa,  in  a  case  then  pending  thereiui 
wherein  the  Central  Trust  Company  of  New  York  was  the 
plaintiffi  and  the  Central  Iowa  Railway  Company  the  defend- 
ant; the  latter  company  being  the  grantee  of  the  Chicago, 
Burlington,  and  Pacific  Railroad  Company,  and  no  notice  was 
given  the  defendant  at  any  time  to  reform  or  abate  the  said 
ditch;  that  at  the  time  of  building  said  railway  and  the  mak« 
ing  of  said  ditch  the  plaintiff  did  not  own  said  premises;  that 
plaintiff  could,  at  a  moderate  expense,  have  relieved  her  land 
of  the  accumulation  of  water,  and  prevented  the  injury  in 
whole  or  in  part;  and  that  the  alleged  cause  of  action  set  out 
in  the  plaintiff's  petition  did  not  accrue  at  any  time  within 
five  years  next  before  she  began  her  action, 

^®  !•  It  appears  in  this  case  that  judgment  was  entered 
against  the  defendant  at  once  on  the  coming  in  of  the  ver* 
diet;  that  afterwards,  and  on  November  12,  1890,  it  filed  its 
motion  for  a  new  trial.  This  motion  was  taken  under  advise- 
ment by  the  court  February  2,  1891,  it  perfected  its  appeal 
to  the  supreme  court  April  8,  1891,  the  motion  for  a  new 
trial  was  submitted,  and  the  court  refused  to  pass  upon 
the  same,  holding  it  had  no  jurisdiction,  the  cause  having 
been  appealed.  April  8,  1891,  the  defendant  undertook  to 
appeal  from  the  refusal  of  the  court  to  pass  upon  the  mo- 
tion. The  appellee  now  moves  to  dismiss  the  appeal,  claim- 
ing that  as  the  case  had  not  been  finally  disposed  of  by  the 
district  court  at  the  time  the  appeal  was  taken,  and  as  the 
defendant  filed  a  motion  for  a  new  trial  in  that  court,  he  is 
precluded  from  appealing.  Our  statute  provides  that  '*  the 
supreme  court  may  review  and  reverse  on  appeal  any  judgment 
or  order  of  the  district  court,  although  no  motion  for  a  new 
trial  was  made  in  such  court":  Code,  sec.  8169;  Drefahl  v. 
TutUe^  42  Iowa,  177;  Broum  v.  Rose,  65  Iowa,  784;  Presnall  v. 
Herbert,  84  Iowa,  639;  Beems  v.  Chicago  etc.  Ry.  Co.,  58  Iowa, 
160.  From  these,  and  other  cases  that  might  be  cited,  it  is 
clear  that  all  errors  at  law  arising  upon  the  trial,  and  to  which 
proper  and  timely  exceptions  are  taken,  may  be  reviewed  on 
appeal  by  this  court  without  having  been  embodied  in  a  mo- 
tion for  a  new  trial.  It  is  also  certain  that  the  pendency  of  a 
motion  for  a  new  trial  at  the  time  an  appeal  is  taken  will  not 
in  any  manner  invalidate  the  appeal  or  prevent  this  ooart 
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giving  the  saine  oontideration  to  errors  properly  raited  by  it 
and  on  the  trial,  as  it  might  do  had  no  motion  been  filed: 
Broufn  v.  Bo§$^  65  Iowa,  734.  The  motion  to  dismiss  will  be 
overraled. 

2.  The  appellant  insists  that  all  the  damages  sued  **  for 
in  this  action  are  each  as,  in  the  contemplation  <^  the  law, 
would  be  included  in  the  amount  paid  for  the  right  of  wsy. 
The  plat  below  will  show  the  course  of  the  railroad,  the  situa- 
tion of  the  lands  with  reference  thereto,  the  course  of  the  8U^ 
face  water  before  the  railroad  was  built,  and  the  point  where 
the  water  is  discharged  upon  the  plaintiff's  land. 


NORTH 


''^^ 


SoPluonia 


•  ^- 


Conrad 


r.P.Wri 
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Prior  to  the  erection  of  the  railroad  embankment  there  was 
a  natural  depression  in  the  ground,  which  formed  an  outlet 
for  surface  water  on  the  west  eighty  of  Campbell's  land.  A 
culvert  was  placed  at  that  point.  A  ditch  also  existed  be- 
tween the  Hunt  and  Wright  lands  in  the  highway  separating 
them.  This  highway  ditch  caught  most  of  the  surface  water 
east  of  the  same,  and  which  fell  on  the  west  part  of  the 
Wright  land,  and  the  Campbell  outlet  furnished  a  place  of 
escape  for  all  surface  water  falling  upon  Curran's  land,  Camp- 
bell's land,  and  the  west  part  of  Wright's,  as  also  adjoining 
lands.  It  would  appear,  then,  from  the  testimony  that,  prior 
to  the  building  of  the  railroad,  no  surface  water  which  fell 
east  of  the  Hunt  land  afterwards  passed  on  or  over  it  At 
the  point  where  the  Campbell  outlet  was,  the  railroad  com- 
pany put  in  a  tile  culvert  under  its  track.  The  ditch  on  the 
north  side  **  of  the  railroad  embankment  washed  out  deeper 
than  the  tile,  and  in  time  the  company  lowered  this  tile  cul- 
vert, but  the  opening  being  too  small  to  permit  all  the  water 
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to  pass  through,  part  of  it  ran  along  the  ditoh,  and  again 
washed  below  the  tile  culvert,  so  that  this  culvert  was  use- 
less as  a  waterway.  The  highway  ditch  already  spoken  of» 
and  which,  before  the  railroad  was  built,  carried  off  the  water 
from  the  Wright  land,  since  the  building  of  the  road  has 
ceased  to  do  so,  as  the  railroad  ditch  where  it  crosses  it  is 
lower  than  the  highway  ditch,  and  the  former  carries  all  water 
which  formerly  emptied  into  said  highway  ditch,  as  well  as 
that  gathered  in  the  highway  ditch.  So  all  the  water  is 
carried  along  and  emptied  upon  the  Hunt  land.  It  passes 
through  a  culvert  on  the  Hunt  land  about  thirty  rods  west  of 
the  east  line.  Some  three  hundred  feet  west  of  this  culvert 
the  water  in  the  ditches  runs  west  until  it  empties  into  a 
natural  outlet.  But  from  a  point  three  hundred  feet  west  of 
the  Hunt  culvert  the  water  runs  east  and  passes  through  it. 
It  appears  that,  after  the  notice  was  served  upon  the  defend- 
ant,  it,  at  an  expense  of  eight  dollars,  built  a  dam  across  its 
ditch  on  the  north  side  of  its  track,  and  a  little  to  the  west 
of  the  Campbell  culvert,  which  now  forces  all  the  water  natu- 
rally accumulating  there  to  pass  through  said  culvert,  thereby 
preventing  the  overflowing  of  the  Hunt  lands. 

From  these  facts  we  think  it  is  clear  that  the  damage  sued 
for  herein  cannot  be  said  to  have  been  considered  and  settled 
for  in  the  condemnation  proceedings.  We  have  examined 
the  cases  cited  by  counsel  for  the  appellant,  and  we  think 
they  do  not  support  his  contention.  In  principle  this  case  is 
not  different  from  Drake  v.  Chicago  etc.  Ry.  Co.,  63  Iowa,  802, 
808;  60  Am.  Rep.  746;  SvUen$  v.  Chicago  etc.  Ry.  Co,,  74 
Iowa,  659,  665;  7  Am.  St.  Rep.  501.  It  is  well  settled  that, 
in  assessing  damages  to  the  landowner  for  right  of  way  taken, 
'^  regard  is  had  only  to  the  immediate  consequences  of  the 
appropriation.  The  owner  is  not,  in  such  proceedings,  com- 
pensated for  damages  which  may  thereafter  result  from  negli- 
gent acts  of  the  company  committed  after  it  makes  the 
appropriation:  Fleming  v.  Chicago  etc.  Ry.  Co.y  34  Iowa,  353; 
King  v.  Iowa  Midland  R.  R.  Co.^  34  Iowa,  458;  Miller  v.  Keo' 
tuk  etc.  Ry.  Co.,  63  Iowa,  680,  685.  The  plaintiff's  grantors 
had  a  right  to  presume,  when  they  conveyed  the  land  to  the 
company  that  built  the  road,  that  the  work  of  constructing 
the  road  would  be  properly  done;  that  sufficient  culverts  fot 
the  passage  of  surface  water  at  proper  places  would  be  put  in 
and  maintained.  The  evidence  sliows  that,  with  a  suitable 
culvert)  properly  taken  care  of,  at  the  Campbell  outlet,  nc 
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datnuge  would  have  ensued  to  the  plaintiff.  By  neglect  and 
careleBsneM  on  part  of  the  defendant  surface  water  from 
several  hundred  acres  of  land,  and  which  never  before  passed 
over  her  land,  was  gathered  in  the  ditches  of  the  defendant, 
carried  along,  and  finally  discharged  upon  her  land.  Dam- 
ages arising  from  such  an  act  have  never  been  held  to  be 
included  in  the  price  paid  for  right  of  way.  The  cases  cited 
are  decisive  of  this  question  upon  the  facts  disclosed  by  this 

record. 
8.  It  is  contended  that  this  action  is  barred  by  the  statute 

of  limitations;  that  the  action  accrued  more  than  five  years 
prior  to  the  commencement  of  this  suit.  It  must  be  conoeded 
that  the  water  conducted  upon  the  plaintiflTs  land  submerged 
several  acres  of  the  land  for  nearly  every  year  since  the  road 
was  built.  Such  is  the  allegation  in  the  petition,  and  the 
evidence  sustains  it.  The  Hunt  and  Campbell  culverts  were 
put  in  in  1882,  and  the  situation  of  the  ditch  and  Hunt  cuV- 
vert  has  been  substantially  the  same  ever  since  they  were 
constructed,  except  the  ditch  has  washed  out  and  become 
deeper.  It  also  appears  that  this  surface  water  **  was  not 
discharged  upon  the  Hunt  land  every  year;  it  depended  upon 
the  season,  the  amount  of  rainfall,  and  the  quantity  which 
fell  at  one  time.  In  other  words,  the  overflow  was  not  con- 
stant,  it  was  not  continuing  in  the  sense  of  occurring  eaeh 
year.  It  was  entirely  dependent  upon  circumstances.  At 
one  time  the  overflow  might  be  slight,  and  beneficial  to  the 
land;  at  another  it  might  be  great  and  occasion  much  dam- 
age. It  would  appear,  then,  that  the  first  overflow  which 
occasioned  damage  would  furnish  no  safe  or  substantial 
basis  from  which  future  damages  could  be  calculated.  The 
learned  counsel  for  the  appellant  relies  upon  the  case  of 
Powers  V.  Council  Bluffs,  45  Iowa,  652,  24  Am.  Rep.  792. 
That  case  is,  to  our  minds,  clearly  distinguishable  from  this 
one.  In  tho  Powers  case  the  whole  injury  was  regarded  as 
having  occurred  at  one  time,  and  that  time  being  more  than 
five  years  prior  to  the  commencement  of  the  suit,  it  was  held 
to  be  barred.  The  injury  was  of  such  a  character  as  to  be 
beyond  the  defendant's  power  to  remedy.  It  would  be  com- 
pelled to  go  onto  the  lands  of  others  to  erect  barriers  to  pre- 
vent the  damage.  In  this  case  the  remedy,  as  shown  by  the 
evidence,  is  in  the  defendant's  own  hands,  by  work  done  upon 
its  own  land:  Drake  v.  Chicago  etc,  Ry,  Co.,  63  Iowa,  302^ 
309;  60  Am.  Rep.  746;  Miller  v.  Keokuk  etc.  Ry.  Co.,  63  Iowa, 
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680,  688.  Again  it  is  clear  that  the  plaintiff  herein  could  not 
have  maintained  an  action  until  some  actual  injury  was 
<»iii8ed  to  her  by  the  diversion  of  the  water  by  the  defendant 
There  is  here  no  claim  of  any  such  injury  until  1888 — ^less 
than  two  years  prior  to  the  commencement  of  this  action. 
Truj,  the  evidence  shows  various  overflows  of  the  plaintiff's 
land  prior  to  that,  but,  if  they  caused  any  injury,  no  damage 
is  claimed  for  it:  Powen  v.  Council  Bluffs^  46  Iowa,  652;  24 
Am.  Rep.  792;  Drake  r.  Chicago  etc  By.  Co.,  68  Iowa,  802, 
S09;  50  Am.  Rep.  746;  MiUer  v.  Keokuk  eU.  Ry.  Co.,  68  Iowa, 
680, 684;  Drake  v.  Chicago  etc.  »•  Ry.  Co.,  70  Iowa,  59, 68;  Siifc 
kns  V.  Chicago  etc.  Ry.  Co.,  74  Iowa,  659,  666;  7  Am.  St.  Repi 
501.  The  same  doctrine  is  recc^nized  in  Haiseh  v.  Keokuk 
§U.  By.  Co.,  71  Iowa,  606,  608.    The  action  is  not  barred. 

4.  It  is  contended  that,  inasmuch  as  the  defendant  came 
into  possession  of  the  railway  as  grantee  from  another,  long 
after  the  nuisance,  if  any,  existed,  it  is  not  liable  for  dam- 
ages arising  from  its  continuance  until  its  attention  is  called 
to  it,  and  it  is  asked  to  abate  it.  Without  deciding  this  ques* 
tion,  we  may  say  the  evidence  shows  that  defendant  had  suf« 
ficient  notice,  and  took  no  steps  to  prevent  the  damage  until 
after  this  action  was  commenced. 

5.  Certain  deeds  were  introduced  in  evidence  by  the  defend- 
ant,  showing  that  it  acquired  title  to  the  property  in  Decem- 
ber, 1888;  also  a  decree  of  the  United  States  circuit  court  of 
date  May  28,  1889,  at  which  time  it  is  apparent  the  receiver 
who  had  formerly  been  operating  the  road  made  his  final  set- 
tlement with  the  court.  The  defendant  contends  it  did  not 
come  into  actual  possession  of  the  road  until  Hay  30,  1889 — 
two  days  after  this  decree  was  entered.  It  introduced  evi- 
dence showing  such  fact,  but  it  was  stricken  out  by  the  court 
on  the  theory  that  it  contradicted  the  written  proof  in  evi- 
dence. While  it  is  not  entirely  clear  from  this  record,  yet  we 
think  the  jury  might  fairly  precume  that,  inasmuch  as  the 
defendant  received  a  deed  to  the  railroad,  and  filed  it  in  De- 
cember, 1888,  and  as  the  decree  of  the  United  States  circuit 
court  shows  that  the  receiver's  duties,  '^save  as  to  accounting 
and  being  discharged,  have  ceased,"  that  the  defendant  was 
in  possession  of  the  railroad  at  and  prior  to  the  overflow  in 
April  and  May,  1889,  and  the  striking  out  of  the  evidence,  if 
error,  was  without  prejudice. 

6.  The  defendant  asked  the  court  to  give  an  •*  instruc- 
tion as  follows:  *'  19.  The  jury  are  instructed  that  there  is  no 
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claim  made  bj  the  plaintiff  for  any  sediment  or  deposit  car- 
ried on  the  land  by  any  act  of  the  defendant,  for,  under  the 
issaes  as  made  in  the  pleadings,  no  such  claim  is  made,  and 
therefore  it  must  not  be  taken  into  consideration  in  determin- 
ing your  verdict."  It  was  refused  by  the  court,  and,  npon 
this,  error  is  assigned*  The  defendant's  theory  is  that  evi- 
dence  touching  the  deposit  of  earth,  clay,  and  other  materials 
upon  the  plaintiff's  land  by  the  overflow  of  the  water,  not 
being  specially  pleaded,  should  have  been  excluded.  The 
petition,  it  is  true,  did  not  in  terms  complain  of  such  depositSf 
but  the  action  was  for  damages  carried  to  the  plaintiff's  land 
by  the  wrongful  diversion  of  surface  water  by  the  defendant! 
and  its  discharge  upon  the  plaintiff 's  land.  The  depositing 
of  earth,  clay,  and  the  like,  substances  were  the  usual  and 
probably  necessary  resulta  of  the  overflow  complained  o£  It 
would  be  inconceivable  how  a  large  quantity  of  water  could 
be  discharged  from  the  defendant's  ditch  upon  the  plaintiff's 
land,  which  had  the  effect  of  making  the  channel  of  the  de- 
fendant's ditch  deeper,  without  carrying  more  or  less  of  the 
deposit  onto  the  plaintiff's  land.  Clearly,  then,  whatever 
was  the  natural,  if  not  necessary,  result  of  the  overflow,  as 
the  deposits  made  by  it  on  the  plaintiff's  land,  must  be  held 
to  be  within  the  allegations  made  in  the  petition,  and  evi- 
dence as  to  such  deposits  was  properly  admitted. 

7.  We  cannot  consider  questions  for  the  first  time  raised 
on  the  motion  for  a  new  trial,  as  they  are  not  brought  up  by 
this  appeal,  which  is  not  taken  from  a  ruling  upon  said 
motion.  Many  other  errors  are  assigned.  We  have  consid- 
ered them  all,  and  find  nothing  prejudicial  to  the  defendant 
The  judgment  of  the  district  court  is  affirmed. 


EMniBMT  DoMADi^DAiiAaB.— When  propertj  Is  teusd  by  s  nilrotd 
eompAQy  nndar  aminent  domain  proceedings  dameges  cannot  be  reoorered 
for  conseqnentud  injnriea  tastained  from  using  and  constmcting  the  road, 
nnless  compensation  is  provided  for  by  statute:  Sec  note  to  Ske^  ▼•  Ktm^ 
§a§  City  e£&  Rjf.  Ob.,  4  Am.  St  Bep.  899.  Direct  and  immediate  damagei 
are  alone  recoverable:  See  notes  to  Appeal  qf  Skarom  Rjf.  Ca,  9  Am.  Si 
Rep.  145;  WaboMk  etc  Ry.  Otk  T.  McDougall,  9  Am.  St  Repw  646.  The 
company  is  liable  for  injuries  occasioned  by  its  structure  and  arising  from 
causes  which  might  have  been  foreseen,  but  not  for  injuries  growing  oat  of 
remote  and  uncertain  consequences  which  could  not  be  anticipated:  0km 
etc  Rg.  Co.  T.  Thaiman,  148  UL  127;  86  Am.  St.  Rep.  869. 

Eminbxt  Domaw.— Damaobs  recoTerable  of  railway  company  for  oveHlow* 
ing  land,  although  its  right  to  maintain  structures  has  first  been  secured  by 
proceedings  in  eminent  domain:  See  notes  to  Skukif  t.  Kammu  CUy  €k,  Rg* 
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C9.,  4  Am.  St  Rep.  403;  Ohio  ele.  Ry.  Ox  r.  WadUer^  0  Am.  St.  Bap.  SS8| 
Ohio  etc.  Ry,  Co.  r,  ThUlman^  143  HI.  127;  86  Am.  St.  Rap.  869,  and  nota. 

NoisANOB.— STATim  OF  LiMiTATiOKB  HI  AoTiOKi  lOB:  Saa  maoographia 
moU  to  8L  Lomii  Ota  R^  r.  Biffgh  ^  Am.  8k  Rap.  170-17ii 


GODDARD    V.    WiNOHBLL. 
|86  Iowa,  71.] 
AntOLiTis— OwKXBSSiF. — All  Mrolita  baoomaa  part  of  tha  mhI  on  whlak  It 
falls  and  in  which  it  is  imbedded,  and  is  the  property  of  tha  ownar  oi 
■nch  soil,  and  not  of  another  who  finds  it,  digs  it  np,  and  ramoTas  it. 

Charles  B.  Elliott  and  C  H.  Kelley^  for  the  appellant, 

W.  E.  Bradford  and  Peters  and  Fisher^  for  the  appellee. 

^^  Oranger,  J.  The  district  court  found  the  following 
facts,  with  some  others,  not  important  on  this  hearing:  *^1. 
That  the  plaintiff,  John  Ooddard,  is,  and  has  been  since  about 
1857,  the  owner  in  fee  simple  of  the  north  half  of  section  No. 
89  in  township  No.  28,  range  No.  25,  in  Winnebago  coanty, 
Iowa,  and  was  such  owner  at  the  time  of  the  fall  of  the  meteo- 
rite hereinafter  referred  to;  2.  That  said  land  was  prairie 
land,  and  that  the  grass  privilege  for  the  year  1890  was  leased 
to  one  James  Elickson;  8.  That  on  the  second  day  of  May, 
1890,  an  aerolite  passed  over  northern  and  northwestern  Iowa, 
and  the  aerolite,  or  fragment  of  the  same,  in  question  in  this 
action,  weighing,  when  replevied,  and  when  produced  in  court 
on  the  trial  of  this  cause,  about  sixty-six  pounds,  fell  onto  the 
plaintiffs  land,  described  above,  and  buried  itself  in  the  ground 
to  a  ®^  depth  of  three  feet,  and  became  imbedded  therein  at 
a  point  about  twenty  rods  from  the  section  line  on  the  north; 
4.  That  the  day  after  the  aerolite  in  question  fell  it  was  dug 
out  of  the  ground  with  a  spade  by  one  Peter  Hoagland,  in  the 
presence  of  the  tenant,  Elickson;  that  said  Hoagland  took  it 
to  his  house,  and  claimed  to  own  same,  for  the  reason  that 
he  had  found  same  and  dug  it  up;  6.  That  on  May  6,  1890, 
Hoagland  sold  the  aerolite  in  suit  to  the  defendant,  H.  V. 
Winchell,  for  one  hundred  and  five  dollars,  and  the  same  was 
at  once  taken  possession  of  by  the  said  defendant,  and  that 
the  possession  was  held  by  him  until  same  was  taken  under 
the  writ  of  replevin  herein;  that  the  defendant  knew  at  the 
time  of  his  purchase  that  it  was  an  aerolite,  and  that  it  fell 
on  the  prairie  south  of  Hoagland's  land;  •  •  •  •  10.  I  find  tha 
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value  of  said  aerolite  to  be  one  hundred  and  one  dollars 
($101)  as  verbally  stipulated  in  open  court  by  the  parties  to 
this  action;  that  the  same  weighs  about  sixty -six  pounds,  is 
of  a  black,  smoky  color  on  the  outside,  showing  the  effects  of 
heat,  and  of  a  lighter  and  darkish  gray  color  on  the  inside; 
that  it  is  an  aerolite,  and  fell  from  the  heavens  on  the  2d  of 
May,  1890;  that  a  member  of  Hon  gland's  family  saw  the 
aerolite  fall,  and  directed  him  to  it.*' 

As  conclusions  of  law  the  district  court  found  that  tlie 
aerolite  became  a  part  of  the  soil  on  which  it  fell;  that  the 
plaintiff  was  the  owner  thereof;  and  that  tiie  act  of  Hoagland 
in  removing  it  was  wrongful.  It  is  insisted  by  the  appellant 
that  the  conclusions  of  law  are  erroneous;  that  the  enlight- 
ened demands  of  the  time  in  which  we  live  call  for,  if  not  a 
modification,  a  liberal  construction,  of  the  ancient  rule  "that 
whatever  is  affixed  to  the  soil  belongs  to  the  soil,"  or,  the 
more  modern  statement  of  the  rule,  that  "a  permanent  annexa- 
tion to  the  soil  of  a  thing  in  itself  personal  ^*  makes  it  a 
part  of  the  realty."  In  behalf  of  the  appellant  is  invoked  a 
rule  alike  ancient  and  of  undoubted  merit — that  of  "title  by 
occupancy" — and  we  are  cited  to  the  language  of  Blackstone, 
as  follows:  "Occupancy  is  the  taking  possession  of  those  things 
which  before  belonged  to  nobody";  and  '*  whatever  movables 
are  found  upon  the  surface  of  the  earth,  or  in  the  sea,  and  are 
unclaimed  by  any  owner,  are  supposed  to  be  abandoned  by 
the  last  proprietor,  and  as  such  are  returned  into  the  common 
stock  and  mass  of  things,  and  therefore  they  belong,  as  in  a 
state  of  nature,  to  the  first  occupant  or  finder."  In  determin- 
ing which  of  these  rules  is  to  govern  in  this  case  it  will  be 
well  for  us  to  keep  in  mind  the  controlling  facts  giving  ride 
to  the  different  rules,  and  note  wherein,  if  at  all,  the  fncts  of 
this  case  should  distinguish  it.  The  rule  8  )ught  to  be  avoided 
has  alone  reference  to  what  becomes  a  part  of  the  soil,  and 
hence  belongs  to  the  owner  thereof,  because  attached  or  added 
thereto.  It  has  no  reference  whatever  to  an  independent 
acquisition  of  title,  that  is,  to  an  acquisition  of  property  exist- 
ing independent  of  other  property.  The  rule  invoked  has 
reference  only  to  property  of  this  independent  character,  for 
it  speaks  of  movables  ''  found  upon  the  surface  of  the  earth  or 
in  the  sea."  The  term  "movables"  must  not  be  construed  to 
mean  that  which  can  be  moved,  for,  if  so,  it  would  include 
much  known  to  be  realty;  but  it  means  such  things  as  are 
not  naturally  parts  of  earth  or  sea,  but  are  on  the  one  or  in  the 


Oct  1892.]  GOODABD  V.  WiNCHILL.  483 

oilier.  Animals  exist  on  the  earth  and  in  the  sea,  hut  thej 
are  not,  in  a  proper  sense,  parts  of  either.  If  we  look  to  the 
natural  formation  of  the  earth  and  sea  it  is  not  difficult  to 
understand  what  is  meant  bj  ^  movables,"  within  the  spirit 
of  the  rule  cited.  To  take  from  the  earth  what  nature  has 
placed  there  in  its  formation,  whether  at  the  creation  or 
through  the  natural  processes  of  the  acquisition  and  depletion 
of  its  particular  parts,  ^  as  we  witness  it  in  our  daily  observa* 
tions,  whether  it  be  the  soil  proper  or  some  natural  deposit, 
aa  of  mineral  or  vegetable  matter,  is  to  take  a  part  of  the 
earth,  and  not  movables. 

If,  from  what  we  have  said,  we  have  in  mind  the  facts  giv* 
ing  rise  to  the  rules  cited,  we  may  well  look  to  the  facts  of  this 
case  to  properly  distinguish  it.  The  subject  of  the  dispute  is 
an  aerolite,  of  about  sixty-six  pounds'  weight,  that  **  fell  from 
the  heavens''  on  the  land  of  the  plaintiff,  and  was  found  three 
feet  below  the  surface.  It  came  to  its  position  in  the  earth 
through  natural  causes.  It  was  one  of  nature's  deposits,  with 
nothing  in  its  material  composition  to  make  it  foreign  or 
unnatural  to  the  soil.  It  was  not  a  movable  thing  '*on  the 
earth."  It  was  in  the  earth,  and  in  a  very  significant  sense 
immovable;  that  is,  it  was  only  movable  as  parts  of  earth 
are  made  movable  by  the  hand  of  man.  Except  for  the  pecul* 
iar  manner  in  which  it  came,  its  relation  to  the  soil  would 
be  beyond  dispute.  It  was  in  its  substance,  as  we  understand, 
a  stone.  It  was  not  of  a  character  to  be  thought  of  as 
^'unclaimed  by  any  owner,"  and,  because  unclaimed,  **sup« 
posed  to  be  abandoned  by  the  last  proprietor,"  as  should  be  the 
case  under  the  rule  invoked  by  the  appellant.  In  fact,  it  has 
none  of  the  characteristics  of  the  property  contemplated  by 
such  a  rule. 

We  may  properly  note  some  of  the  particular  claims  of  the 
appellant  His  argument  deals  with  the  rules  of  the  com* 
mon  law  for  acquiring  real  property,  as  by  escheat,  occupancy, 
prescription,  forfeiture,  and  alienation,  which  it  is  claimed 
were  all  the  methods  known,  barring  inheritance.  We  need 
not  question  the  correctness  of  the  statement,  assuming  that 
it  has  reference  to  original  acquisition,  as  distinct  from  acqui- 
sitions to  soil  already  owned,  by  accretion  or  natural  causes. 
The  general  rules  of  the  law,  by  which  the  owners  of  riparian 
titles  are  made  to  lose  or  gain  ®^  by  the  doctrine  of  accre* 
tions,  are  quite  familiar.  These  rules  are  not,  however,  of 
exclusive  application  to  such  owners.    Through  the  action 
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of  the  elements,  wind  and  water,  the  soil  of  one  man  ia  taken 
and  deposited  in  the  field  of  another;  and  thus  all  over  the 
country,  we  may  say,  changes  are  constantly  going  on.  By 
these  natural  causes  the  owners  of  the  soil  are  giving  and  tak- 
ing as  the  wisdom  of  the  controlling  forces  shall  determine. 
By  these  operations  one  may  be  affected  with  a  substaDtial 
gain,  and  another  by  a  similar  loes.  These  gains  are  of  accre- 
tion, and  the  deposit  becomes  the  property  of  the  owner  of  the 
soil  on  which  it  is  made. 

A  scientist  of  note  has  said  that  from  six  to  seven  hun- 
dred of  these  stones  fall  to  our  earth  annaally.  If  they  are, 
as  indicated  in  argument,  departures  from  other  planets,  and 
if  among  the  planets  of  the  solar  system  there  is  this  intei^ 
change,  bearing  evidence  of  their  material  composition,  upon 
what  principle  of  reason  or  authority  can  we  say  that  a  de- 
posit thus  made  shall  not  be  of  that  class  of  property  that  it 
would  be  if  originally  of  this  planet,  and  in  the  same  situation? 
If  these  exchanges  have  been  going  on  through  the  countless 
ages  of  our  planetary  system,  who  shall  attempt  to  determine 
what  part  of  the  rocks  and  formations  of  especial  value  to 
the  scientist,  resting  in  and  upon  the  earth,  are  of  meteoric 
acquisition,  and  a  part  of  that  class  of  property  designated 
in  argument  as  '*  unowned  things,''  to  be  the  property  of  the 
fortunate  finder  instead  of  the  owner  of  the  soil,  if  the  role 
contended  for  is  to  obtain?  It  is  not  easy  to  understand 
why  stones  or  balls  of  metallic  iron,  deposited  as  this  was, 
should  be  governed  by  a  different  rule  than  obtains  from  the 
deposit  of  boulders,  stones,  and  drift  upon  our  prairies  by 
glacier  action;  and  who  would  contend  that  these  deposits 
from  floating  bodies  of  ice  belong,  not  to  the  owner  of  tbe  ^' 
soil,  but  to  the  finder?  Their  origin  or  source  may  be  less 
mysterious,  but  they,  too,  are  '*  telltale  messengers''  from  far^ 
off  lands,  and  have  value  for  historic  and  scientific  investiga- 
tion. 

It  is  said  that  the  aerolite  is  without  adaptation  to  the  soil, 
and  only  valuable  for  scientific  purposes.  Nothing  in  tbe 
facts  of  the  case  will  warrant  us  in  saying  that  it  was  not  as 
well  adapted  for  use  by  the  owner  of  the  soil  as  any  stone,  or, 
as  the  appellant  is  pleased  to  denominate  it,  **  ball  of  metallic 
iron."  That  it  may  be  of  greater  value  for  scientific  or  other 
purposes  may  be  admitted,  but  that  fact  has  little  weight  in 
determining  who  should  be  its  owner.  We  cannot  say  that 
the  owner  of  the  soil  is  not  as  interested  in,  and  would  not  as 
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readily  contriUuie  to,  the  great  cause  of  ecieniifio  advnnce- 
luent  as  the  finder,  by  chance  or  otherwise,  of  theae  silent 
messengers.  Tliis  aerolite  is  of  the  value  of  one  hundred  and 
one  dollars,  and  this  fact,  if  no  other,  would  remove  it  from 
uses  where  other  and  much  less  valuable  materials  would 
answer  an  equally  good  purpose,  and  place  it  in  the  sphere  of 
its  greater  usefulness. 

The  rule  is  cited,  with  cases  for  its  support,  that  the  finder 
of  lost  articles,  even  where  they  are  found  on  the  property,  in 
the  building,  or  with  the  personal  effects  of  third  persons,  is 
the  owner  thereof  against  all  the  world,  except  the  true  owner. 
The  correctness  of  the  rule  may  be  conceded,  but  its  applica- 
tion to  the  case  at  bar  is  very  doubtful.  The  subject  of  this 
controversy  was  never  lost  or  abandoned.  Whenoe  it  came  is 
not  known,  but,  under  the  natural  law  of  its  government,  it 
became  a  part  of  this  earth,  and,  wa  think,  should  be  treated 
as  such.  It  is  said  by  the  appellant  that  this  case  is  unique, 
that  no  exact  precedent  can  be  found,  and  that  the  conclusion 
must  be  based  largely  upon  new  considerations.  No  similar 
question  has,  to  our  knowledge,  been  determined  in  **  a  court 
of  last  resort.  In  15  American  and  English  Encyclopedia  of 
Law,  page  388,  is  the  following  language:  An  aerolite  is  the 
property  of  the  owner  of  the  fee  upon  which  it  falls.  Hence 
a  pedestrian  on  the  highway,  who  is  first  to  discover  such  a 
stone,  is  not  the  owner  of  it;  the  highway  being  a  mere  ease- 
ment for  travel."  It  cites  the  case  of  MacL$  v.  Amana  Society^ 
16  Alb.  L.  J.  76,  and  13  Ir.  L.  T.  881,  each  of  which  periodi* 
cals  contains  an  editorial  notice  of  such  a  case  having  been 
decided  in  Illinois,  but  no  reported  case  is  to  be  found.  An- 
derson's Law  Dictionary  states  the  same  rule  of  law,  with  the 
same  references,  under  the  subject  of  **  Accretions."  In  20 
Alb.  L.  J.  299  is  a  letter  to  the  editor  from  a  correspondent, 
calling  attention  to  a  case  determined  in  France,  where  an 
aerolite  found  by  a  peasant  was  held  not  to  be  the  property 
of  the  '*  proprietor  of  the  field,"  but  that  of  the  finder.  These 
references  are  entitled,  of  course,  to  slight,  if  any,  considera- 
tion, the  information  as  to  them  being  too  meager  to  indicate 
the  trend  of  legal  thought. 

Our  conclusions  are  announced  with  some  doubts  as  to 
their  correctness,  but  they  arise  not  so  much  from  the  appli- 
cation of  known  rules  of  law  to  proper  facts  as  from  the  absence 
of  defined  rules  for  these  particular  cases.  The  interest  man- 
ifested has  induced  us  to  give  tiie  case  careful  tiiought.     Our 
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conclusions  seem  to  us  nearest  analogous  to  the  generally 
accepted  rules  of  law  bearing  on  kindred  questions,  and  to 
subserve  the  ends  of  substantial  justice.  The  question  we 
have  discussed  is  controlling  in  the  casOi  and  we  need  not 
consider  others. 
The  judgment  of  the  district  court  it  aiBrmed. 


'  PROPnmr  nr  Abhoutbb.— ^The  qnestioo  praented  in  ihii  eaae  b  not  on^ 
pat  of  mnoh  intorMl^  bat  wmma  not  to  hnTo  been  eleewhere  ooneideredL 


Leon  Loan  and  Abstraot  Company  v.  Equali- 
zation Board  of  Lbon. 

(86  Iowa,  127.] 

TAZATioff—ABaTKAor  Books. — A  set  of  booke  oontuning  written  abatraeli 
of  the  title*  to  real  estate,  need  ai  a  means  of  profit  and  haring  a  market 
valae,  are  not  exempt  from  taxation,  because  of  their  being  in  mann. 
•cript. 

Action  upon  an  agreed  case  to  determine  whether  a  set  of 
abstract  books  containing  abstracts  of  the  titles  to  lands  in  a 
county  as  taken  from  the  county  records  are  subject  to  taxa* 
tion  or  not    Judgment  for  defendant     Plaiu tiff  appealed. 

'  Harvey  and  ParrUh^  for  the  appellant 

C.  W.  Hoffman^  for  tlie  appellee. 

^"  Granger,  J.  The  legal  question  involyed  is  impor- 
tant. The  books  are  admitted  to  have ''an  actual  market 
value/' and  for  the  purpose  of  *' learning  title  to  lands  in 
Decatur  county,"  they  "can  be  used  by  any  one  of  ordinary 
intelligence  and  ability."  It  is  al80  admitted  ^  that  they 
contain  a  true,  full,  and  complete  record  of  the  title  of  each 
tract  of  land  and  town  lot  in  Decatur  county,  Iowa."  The 
books  have  an  admitted  value  of  six  thousand  dollars;  have 
changed  hands  as  articles  of  commerce;  are  kept  in  an  office 
building  as  the  basis  of  a  business  for  profit  by  the  receipt  of 
fees  for  transcripts  of  their  contents;  and  their  value  consists 
chiefly  in  their  being  correct  compilations  from  public  rec- 
ords, and  not  because  their  contents  are  emanations  from  the 
learning  or  genius  of  an  individual. 

The  revenue  law  of  the  state  makes  certain  exemptions  of 
property  from  taxation,  but  there  is  no  claim  that  they  em- 
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brace  books  of  this  character.  B7  section  801  of  the  code  it 
ia  provided  that  ^  all  other  property,  real  and  personal,  is 
subject  to  taxation  in  the  manner  directed."  These  books 
are  personal  property.  They  embody  the  qualities  of  such 
property  in  a  marked  degree.  Then,  why  are  they  not  tax* 
able?  This  brings  ^'^  ns  to  the  grounds  urged  by  the  appel- 
lant against  such  taxation.  It  is  said:  "These  books  being 
znanuBcripts,  the  law  which  applies  to  manuscripts  would 
apply  to  these  abstract  books."  Again,  it  is  said  that  they 
"answer  the  definition  of ' manuscript/  being  books  written 
with  the  hand."  We  must  not  be  understood  as  committing 
ourselves  to  any  view  of  the  law  relative  to  the  liability  of 
authors'  manuscripts  being  taxable  under  our  statutory  pro* 
Tisions.  For  the  purposes  of  the  case  we  may  €^y  they  are 
not. 

The  appellant  cites  and  relies  largely  for  support  in  its 
position  upon  the  holding  of  the  supreme  court  of  Michigan 
in  the  case  of  Perry  v.  City  of  Big  Rapids^  67  Mich.  146,  11 
Am.  St.  Rep.  670.  The  decision  is  by  a  divided  court,  and 
we  regret  that  we  find  ourselves  opposed  to  the  reasoning  and 
conclusions  of  the  majority  opinion.  Mr.  Justice  Morse,  in  a 
dissenting  opinion,  reflects  what,  in  our  judgment,  is  the  true 
spirit  of  the  law.  The  majority  opinion  takes,  to  some  extent, 
for  its  support  the  holding  in  the  case  of  Dart  v.  Woodhouae^ 
4D  Mich.  399,  29  Am.  Rep.  544,  in  which  that  court  held  that 
'*an  execution  levy  made  on  a  set  of  manuscript  abstract 
books  was  of  no  validity,  because  the  right  of  the  proprietor 
of  such  a  manuscript  to  publish  it  or  to  keep  it  back  from 
publication  is  not  a  property  right,  but  one  which  is  purely 
incorporeal,  and  attended  with  considerations  of  a  nature 
entirely  different  from  any  involved  in  other  rights."  The 
fact  that  the  Dart  case  has  such  controlling  force  in  Perry  v. 
City  of  Big  Rapids,  67  Mich.  146,  11  Am.  St.  Rep.  570,  leads 
us  to  believe  the  facts  of  the  two  cases  were  substantially 
alike,  as  to  the  character  of  the  abstract  books,  although  the 
reported  cases  might  leave  some  doubt  in  that  respect. 

The  Michigan  cases  attach  great  importance  to  the  fact 
that  the  proprietor  of  a  manuscript  may  control  or  determine 
whether  or  not  it  shall  be  published,  and  that,  without  publi- 
cation, there  is  no  value  as  a  basis  ^'^  for  an  assessment  or 
levy.  We  are  unable  to  understand  the  application  of  the 
thought  to  the  case  at  bar.  In  cases  of  manuscript,  designed 
for  publication,  their  value,  in  a  general  property  sense  may, 
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be  said  to  be  in  tbe  pabliibed  work  or  tbe  right  of  publication, 
for  it  is  then  only  that  it  becomes  of  interest  to  others  than 
tbe  author.  It  is  when  the  manuscript  is,  bj  the  author,  put 
in  condition  for  use  that  it  takes  to  itself  value  in  a  com- 
mercial sense.  Before  publication,  or  a  transfer  of  the  right 
of  publication  bj  the  author,  tbe  manuscript  is  but  a  private 
memorandum  or  writing,  without  significance,  except  to  tbe 
author,  like  other  prirate  memoranda.  When  the  author 
places  it  upon  the  marts  of  the  world  for  use  or  profit  a  com- 
mercial Talue  attaches,  and  it  becomes  '^propertj"  in  the 
general  sense.  Before  the  publication,  or  the  granting  of  a 
right  to  publish,  the  author's  work  is  incomplete.  In  the  light 
of  a  design  to  publish  a  work  nothing  has  been  produced. 

These  abstract  books  answer  the  original  design,  are  com- 
plete, and  placed  before  the  public  for  use  and  profit  They 
were  not  made  for  publication,  in  the  general  sense.  Such  a 
publication  would  defeat  the  very  purpose  of  their  production. 
Their  value  consists,  chiefly,  in  their  contents  being  kept 
from  the  public.  They  are  the  means,  in  a  sense,  the  instru* 
menu  for  carrying  on  a  business;  as  much  so  as  are  the  tools 
or  machinery  by  which  the  artisan  plies  his  calling. 

Mr.  Freeman,  in  his  work  on  Executions,  section  110,  refers 
ring  to  the  Dart  case,  after  giving  the  facts  and  conclusions, 
says:  **The  reasoning  of  this  decision  does  not  seem  irresist- 
ible. In  a  set  of  abstract  books,  or  in  any  other  manuscript, 
we  see  nothing  intangible — nothing  which  makes  it  difficult 
to  subject  them  to  execution."  The  rule  as  to  patents  and 
copyrights,  as  claimed  by  the  appellant,  from  the  cases  of 
8tev$n$  V.  Cady,  14  How.  531,  and  Stevens  v.  Oladding,  17 
**^  How.  461,  whereby  they  are  not  subject  to  seisure  on  exe- 
cution because  incorporeal  in  their  nature  and  without  exist- 
ence in  any  particular  place,  is  not  applicable  here,  for  the 
reason  that  these  books  are  tangible,  have  a  particular  loca- 
tion, and  are  capable  of  seizure  and  delivery.  They  are  more 
like  the  engraved  plates  referred  to  in  the  cited  cases.  It 
would,  to  our  minds,  be  a  strange  perversion  of  the  law  to 
hold  that  these  books,  that  are  transferable  from  hand  to  hand 
of  the  value  of  six  thousand  dollars,  and  usable  by  any  per- 
son of  ordinary  intelligence  and  ability,  as  a  means  of  profit- 
should  be  exempt  from  taxation,  merely  because  their  con- 
tents are  written,  and  not  printed,  when,  in  either  case,  their 
use  would  be  the  same;  or  because  *Hhey  are  only  valuable 
for  the  information  they  contain,  and  that  information  is 
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conveyed  by  consultation  or  extracts,''  wbich  thoughts  seem 
to  have  been  prominent  in  Perry  v.  City  of  Big  Rapidi^  67 
Mich.  146,  11  Am.  St  Rep.  670.  It  may  be  said  that  the 
value  of  books  in  general  depends  on  the  information  they 
contain,  and  that  such  information  is  derived  from  consulta- 
tion; but  for  such  abstract  reasons  they  are  no  less  property, 
subject  to  the  operation  of  the  revenue  laws  of  the  state. 
The  judgment  of  the  district  court  is  aflBrmed« 

Abstraov  Books  am  Taxablb  Paomrrrt  8m  Booth  v.  Pko^  S  Waah, 
64^  40  Am.  8k  Etp.  921,  aad  noU. 


First  National  Bank  of  Dboorah  t;.  District 

Township  of  Doon. 

[86  IOWA«  880.] 

If  unroiFAL  BoiTM— F&AUDULBifT  IssuB— Eyidbnob  ov.^Wheo,  in  BB  aetioii 
by  B  bonajlde  holder  on  bonds  of  b  school  district  purporting  to  have 
been  issued  in  satisfaction  of  B  jodgment  against  it  as  anthoriBsd  by 
statote^  the  defense  is  set  np  that  snch  bonds  have  been  fraudulently 
issued  after  the  Judgment  had  been  satisfied  by  b  prior  issue  of  bonds^ 
the  defendant^  after  showing  that  a  diligent  search  has  been  unsueoess> 
fully  made  for  the  records  of  the  district^  authorising  the  first  issue  of 
bonds,  and  the  secretary  of  the  district  has  identified  one  of  snch  bonds 
MB  having  been  issued  in  payment  of  the  judgment,  and  has  partly 
described  the  others,  is  entitled  to  have  snch  bonds,  purporting  on  their 
face  to  have  been  dulj  issued  by  the  district^  and  having  afterwards  been 
found  to  be  valid  obligations  against  it  by  b  court  of  competent  jnrisdio- 
iion,  admitted  in  oTideace  to  establish  tiie  fraudulent  oharaoter  of  the 
bonds  in  suit. 

lIvBicirAL  Bohds—Fbaudolbbt  Issvb— RioffTB  OF  Bob  A  Fidb  Holobb. 
Bonds  frajudulently  issued  by  a  school  district  in  satisfaction  of  a  jndg* 
ment  already  paid  create  a  new  liability  aoainst  the  dbtrict,  and,  when 
they  eanse  its  total  indebtedness  to  exceed  the  limit  fixed  by  constitu- 
tional provisions,  B  purchaser  for  value  before  maturity  is  charged  with 
notice  of  that  fact,  and  cannot  recover. 

MumoirAL  Bonds— Issub  in  Ezobss  ov  Constitutional  Lmrr  of  In* 
DBBTBDNX88— NoncB  TO  PoBCHASBB. —Municipal  bonds  issued  on  a 
eontract  which  creates  a  debt  in  excess  of  constitutional  limitations  are 
invalid,  and  a  honaJUU  purchaser  is  charged  with  notice  that  the  indebted- 
ness thus  created  by  the  corporation  is  in  excess  of  the  amount  limited 
by  the  constitution* 

If  VNioiPAL  BoNDB— Pbaodulbnt  Lsvb— Patmbnt  OF  Intbbist—Estoppbl. 
When  B  municipal  corporation  has  no  power  to  issue  bonds  its  acts  in 
levying  taxes  for  their  payment  and  the  payment  of  interest  thereon 
is  illegal,  and  can  neither  give  validity  to  the  bonds  nor  estop  the  cor- 
poration from  asserting  their  invalidity. 
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Wright  and  Huhhardy  for  the  appellant. 

A.  Van  Wagenen  and  J7.  O.  McMillan^  for  the  appellee. 

*'*  RoBiHSON,  C.  J.  The  following  is  a  copy  of  one  of  the 
bonds  in  suit: 

"No.  6.  $500. 

"United  States  of  Auebica,  State  of  Iowa,  Lyon  County. 

•*The  district  township  of  Doon,  for  value  received,  prom* 
iscs  to  pny  to  James  H.  Wngner,  or  order,  at  treasurer's  office 
in  Doon,  on  the  first  day  of  March,  1890,  or  at  any  time,  after 
five  years,  before  that  date,  at  the  pleasure  of  the  district 
township,  the  sum  of  five  '"  hundred  dollars,  with  interest 
at  the  rate  of  ten  per  cent  per  annum,  payable  at  the  treas- 
urer's office  in  Doon,  semi-annually,  on  the  first  days  ot 
ftlarch  and  September  in  each  year,  on  presentation  and  sur* 
render  of  the  interest  coupons  hereto  attached.  This  bond  is 
issued  by  the  board  of  directors  of  said  district  township  for 
the  purpose  of  paying  off  judgments  and  funding  judgroeut 
indebtedness,  under  the  provisions  of  chapter  132,  Laws  of 
the  Seventeenth  General  Assembly,  and  in  conformity  with 
a  resolution  of  said  board,  dated  the  first  day  of  March,  1880. 
In  witness  wliereof,  the  said  district,  by  its  board  of  directors, 
has  caused  this  bond  to  be  signed  by  the  president  of  the 
board,  and  attested  by  the  secretary,  this  first  day  of  March, 
1880.  J.  Shotswell,  President 

"T.  E.  Convebs,  Secretary." 

To  the  bond  are  attached  coupons,  of  one  of  which  the  fol* 
lowing  is  a  copy: 

"$25  (No,  20.)  $26 

'*  The  treasurer  of  the  district  township  of  Doon,  Iowa,  will 
pay  to  the  bearer  hereof,  on  the  first  day  of  March,  1890,  at 
treasurer's  office,  twentj^five  dollars  for  interest  on  bond  No. 
6,  issued  under  provisions  of  chapter  132,  Laws  of  the  Seven* 
teenth  General  Assembly.  J.  Shotswell,  President 

"T.  E.  Convers,  Secretary." 

A  certificate  attached  to  the  bond  is  as  follows: 

**  State  of  Iowa,  ) 
Lyon  County.      ) 

**I,  J.  M.  Webb,  auditor  of  said  county,  do  hereby  certify 
that  the  annexed  bond  has  been  duly  registered  in  my  office 
this  seventh  day  of  March,  1880.  J.  M.  Webb, 

*•  County  Auditor." 
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•••  On  the  back  of  the  bond  was  printed  a  copy  of  chapter 
182  of  Acts  of  the  Seventeenth  General  Assembly,  as  follows: 

^*Be  it  enacted  by  the  GenenU  AsienMy  of  the  etate  of 
Iowa: 

^  Section  1.  That  any  school  districts  against  which  judg- 
ments have  been  rendered  prior  to  the  passage  of  this  act,  and 
which  judgments  remain  unsatisfied,  may,  for  the  purpose 
of  paying  off  such  judgments  and  funding  such  judgment 
indebtedness,  issue,  upon  the  resolution  of  the  board  of  direct- 
ors of  the  district,  the  negotiable  bonds  of  such  district  run- 
ning not  more  than  ten  years,  and  bearing  a  rate  of  interest 
not  exceeding  ten  per  cent  per  annum,  payable  semi-annually, 
which  bonds  shall  be  signed  by  the  president  of  the  district 
and  countersigned  by  the  secretary,  and  shall  not  be  disposed 
of  for  less  than  their  par  value,  nor  for  any  other  purpose  than 
that  provided  for  by  this  act;  and  such  bonds  shall  be  bind* 
ing  and  obligatory  upon  the  district. 

*'  Sec.  2.  It  shall  be  the  duty  of  the  board  of  directors  of 
any  district  which  shall  issue  bonds  under  this  act  to  provide 
for  the  payment  of  the  same  by  the  levy  of  tax  therefor,  in 
addition  to  the  other  taxes  provided  by  law,  and  they  are 
licreby  required  to  levy  such  amount  each  year  as  shall  be 
BuQicient  to  meet  the  interest  on  such  bonds  promptly  as  it 
accrues. 

'*  Sec.  3.  The  bonds  issued  under  this  act  shall  be  in  the 
nanie  of  the  district,  and  substantially  the  same  form  as  by 
law  provided  for  county  bonds;  shall  be  payable  at  the 
pleasure  of  the  district;  shall  be  registered  in  tl)e  office  of 
the  county  auditor;  shall  be  numbered  conbecutively,  and 
redeemed  in  the  order  of  their  issuance.  Approved  March 
26,  1878." 

The  bond  is  indorsed  in  blank  by  the  payee.  The  other 
bondSf  nine  in  number,  are  in  all  respects  like  the  one  set  out, 
excepting  that  three  of  them  are  for  "^  but  one  hundred 
dollars  each.  The  plaintiff  claims  to  have  purchased  the 
bonds  in  good  faith,  for  a  valuable  consideration,  before  they 
were  due,  and  without  knowledge  or  notice  of  any  matter 
affecting  their  validity. 

The  defendant  claims  that  the  bonds  are  fraudulent  and 
void;  that  they  were  issued  without  consideration;  that  the 
judgment  for  the  payment  of  which  they  purport  to  have  been 
issued  was  paid  and  canceled  before  they  were  issued;  that 
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they  were  issued  in  Tiolation  of  section  8  of  artick  11  of  the 
constitution  of  Iowa,  which  provides  that  *^  no  county  or  other 
political  or  municipal  corporation  shall  be  allowed  to  become 
indebted  in  any  manner,  or  for  any  purpose,  to  an  amount  in 
the  aggregate  exceeding  five  per  centum  on  the  value  of  the 
taxable  property  within  sucb  county  or  corporation/'  The 
plaintiff,  in  reply  to  the  claim  of  the  defendant,  alleges  that 
the  bonds  were  ordered  to  be  issued  by  the  board  of  directors 
of  the  defendant;  that,  after  the  bonds  were  issued,  the 
defendant  levied  taxes  for  their  payment,  and  paid  the  inter- 
est  which  fell  due  thereon  for  three  years  from  their  date,  and 
recognised  them  as  its  valid  obligations;  that  the  plaintiff 
relied  upon  the  action  of  the  defendant  and  its  oflScers,  referred 
to  in  purchasing  the  bonds,  and  that  the  defendant  is  now 
estopped  to  question  their  validity.  The  district  court  found 
thst  the  judgment  on  account  of  which  the  bonds  in  suit  were 
issued  was  paid  before  they  were  issued;  that  they  were  issued 
fraudulently,  and  in  violation  of  the  provision  of  the  consti- 
tution quoted;  and  that  they  are  void  in  the  hands  of  plain- 
tiff. 

1.  The  judgment  which  the  bonds  in  suit  were  issued  to 
satisfy  was  rendered  on  the  twenty*second  day  of  July,  1873, 
by  the  district  court  of  Plymouth  county,  in  favor  of  James 
II.  Wagner,  for  the  sum  of  two  thousand  two  hundred  and 
sixty-seven  dollars  and  ***  sixty-one  cents.  A  transcript  of 
the  judgment  was  filed  in  Lyon  county  on  the  twenty-second 
day  of  July,  1873.  The  doclLet  containing  this  transcript 
shows  entries  as  follows: 

'*  Received  the  amount  of  this  judgment  in  full  by  issubg 
the  judgment  bonds  of  said  district. 

^  Jam Bs  H.  Waqnbr." 

'^This  judgment  was  canceled  by  error,  it  being  assigned 
to  C.  A.  Greely  in  September,  1875,  and  the  said  Greely  now 
holds  the  assignment  of  said  judgment. 

^  James  H.  Waqnbe.'* 

^'Assigned  to  C.  A.  Greely,  September  18,  1876. 

*' James  H.  WAaNSR.** 

It  is  claimed  by  the  appellee  that  this  judgment  was 
satisfied  with  judgment  bonds  issued  in  August,  1873,  and 
that  the  second  and  third  entries  were  fraudulent,  and  made 
as  a  pretext  for  issuing  another  set  of  bonds  in  pretended 
payment  of  the  judgment.  The  deposition  of  the  person  who 
was  secretary  of  the  defendant  in  the  years  1872  and  1873 
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was  introduced  in  evidence.  He  testified  that  Wagner  ob- 
tained a  judgment  against  the  defendant  in  the  year  1873; 
that  to  the  best  of  his  recollection  the  judgment  included 
Wagner's  claims  against  the  district  in  full,  and  that  bonds 
were  issued  to  him  in  satisfaction  of  that  judgment;  that  the 
bonds  were  signed  by  P.  Fullmer,  as  president,  and  that  he 
signed  a  part  of  them;  that  one  of  those  bonds  had  recently 
been  in  his  possession,  and  had  been  by  him  sent  to  the 
attorneys  for  the  defendant.  It  was  shown  that  a  judgment 
for  nine  hundred  dollars  was  rendered  in  Plymouth  county 
against  the  defendant  and  in  favor  of  0.  Qage  and  S.  D, 
Hanson.  To  show  the  payment  of  that  judgment  and  the 
one  in  controversy  the  defendant  was  permitted  to  introduce 
in  evidence  eight  bonds.  They  were  alike  in  form,  and  pur- 
ported to  be  judgment  bonds  of  the  defendant;  were  dated 
August  5,  1873,  and  signed  by  "^  P.  Fullmer,  as  president, 
and  G.  Haynes  as  secretary.  Of  these  bonds,  four  for  five 
hundred  dollars  each  and  one  for  two  hundred  dollars  were 
issued  to  James  H«  Wagner,  and  one  for  five  hundred  dollars 
and  two  for  two  hundred  dollars  each  were  issued  in  favor  of 
O.  Gage  and  8.  D.  Hanson.  Two  of  those  in  favor  of  Wagner 
bore  the  following  indorsement: 

**August21,  1873. 
''For  value  received,  I  sell,  assign,  and  guaranty  the  pay- 
ment of  the  within  bond  to ,  and  also  the  judgment 

upon  which  it  was  issued,  in  Plymouth  county,  Iowa,  district 
court.  Jambs  H.  Waonbr." 

The  other  bonds  in  favor  of  Wagner  were  indorsed  in 
blank.  The  bonds  in  favor  of  Gage  and  Hanson  were  in- 
dorsed with  their  names,  ^'  per  James  H.  Wagner."  Across 
the  £ace  of  each  bond  was  stamped  the  following:  *' Canceled 
by  judgment  of  circuit  court  in  Lyon  county,  Iowa,  Feb.  18, 
1879,  F.  A.  Keep,  Clerk."  A  judgment  against  the  defendant 
of  that  date  for  three  thousand  two  hundred  and  seventy 
dollars  and  fifty  cents  was  shown  to  have  been  rendered  in 
Lyon  county. . 

The  plaintiff  objected  to  the  introduction  of  the  bonds,  and 
now  insists  that  they  should  have  been  excluded  as  incom- 
petent. No  record  of  the  defendant  showing  that  the  bonds 
so  offered  in  evidence  had  been  authorized  or  issued  was 
introduced  in  evidence,  but  it  was  shown  that  diligent  search 
for  such  a  record  had  been  made,  and  that  it  could  not  be 
found.    Evidence,  which  was  competent  in  the  absence  of  the 
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record  of  the  board  of  directors  of  the  defendant,  and  which 
tended  to  show  that  such  bonds  were  jESued,  had  been  sub- 
mitted. The  aggregate  amount  of  the  bonds  issued  to  Wagner 
and  to  Gage  and  Hanson  corresponded  with  the  respective 
judgments  rendered  in  favor  of  each  in  Plymouth  countj- 
Other  judgments  against  the  **^  defendant  rendered  in 
Lyon  county  were  shown,  but  evidence  was  submitted 
which  tended  to  show  that  they  were  satisfied  by  other  means 
than  the  bonds  now  under  consideration.  Those,  considered 
with  other  evidence,  certainly  tend  to  prove  payment  in 
August,  1878,  of  the  judgment  in  controversy.  They  pur- 
ported to  have  been  issued  oflBcially  by  public  oOBcers,  and 
had  been  found  to  be  the  valid  obligations  of  the  defendant 
by  the  judgment  of  a  competent  tribunal.  One  of  them  had 
been  identified  by  the  person  who  signed  it  as  secretary  as 
one  of  the  bonds  issued  in  payment  of  the  Wagner  judgment 
rendered  in  Plymouth  county,  and  the  others  had  been  par- 
tially described  by  him.  We  are  of  the  opinion  that  the 
objection  made  did  not  question  the  sufficiency  of  the  pre- 
liminary proof  as  to  the  character  of  the  bonds,  and  that  they 
were  properly  admitted  as  competent  evidence.  There  is 
little  direct  evidence  that  the  judgment  in  controversy  was 
paid  in  1873,  and  that  is  not  of  a  conclusive  character;  bat 
the  circumstantial  evidence  is  quite  satisfactory,  and  fully 
justified  the  district  court  in  finding  that  the  judgment  was 
paid  in  the  year  named,  and  that  the  attempt  to  recover  it 
and  the  issuing  of  the  bonds  in  suit  were  fraudulent 

2.  It  is  claimed,  however,  that  if  it  be  true  that  the  judg- 
ment was  paid  in  1873,  that  fact  would  not  prevent  a  re* 
covery  by  the  plaintifi'on  the  bonds  in  suit,  even  though  they 
were  issued  in  violation  of  the  constitutional  limitation.  The 
argument  advanced  in  support  of  this  claim  is  substantially 
as  follows:  The  board  of  directors  of  the  defendant  was 
vested  by  law  with  power  to  audit  and  allow  claims  against 
it.  The  board  was  therefore  vested  with  authority  to  deter- 
mine whether  the  judgment  was  unsatisfied,  and  having 
decided  that  it  was,  and  having  issued  the  bonds  in  suit, 
reciting  therein  that  they  were  issued  for  the  "^  purpose  of 
paying  ofi*  judgments  and  funding  judgment  indebtedness 
under  the  provisions  of  chapter  132  of  Acts  of  the  Seven* 
teenth  General  Assembly,  in  conformity  with  the  resolution 
of  the  board  to  pay  it,  the  action  of  the  board  is  final,  and 
cannot  be  questioned  by  the  defendant,  especially  as  against 
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an  innocent  purchaser  of  the  bonds  for  value  before  maturity. 
The  case  of  Sioux  City  etc.  Ry.  Co.  v.  County  of  Otoeola,  45 
lowa^  169,  is  relied  upon  by  the  appellant  In  that  case  no 
question  in  regard  to  the  validity  of  bonds  issued  to  satisfy  a 
judgment  which  had  already  been  paid  was  involved,  and  we 
Deed  not  therefore  consider  it  further.  In  this  case  the  judg- 
ment in  question  having  once  been  paid,  the  bonds  in  suit^ 
if  valid,  created  a  new  liability  on  the  part  of  the  defendant 
equal  to  their  amount  They  were  not  judgment  bonds 
within  the  meaning  of  the  law,  for  that  authorized  the  defend* 
aut  to  issue  judgment  bonds  on  account  of  '*  unsatisfied  "  judg- 
ments. This  court  is  committed  to  the  dpctrine  that  the 
purchaser  of  negotiable  bonds  issued  by  a  municipal  corpora- 
tion is  charged  with  notice  that  the  indebtedness  of  the  corpo- 
ration is  in  excess  of  the  amount  limited  by  the  constitution. 
In  French  v.  Burlington^  42  Iowa,  617,  it  was  said  that  ''he 
who  contracts  with  a  city  whereby  an  indebtedness  is  created 
must,  at  his  peril,  take  notice  of  the  financial  standing  and 
condition  of  the  city,  and  whether  the  proposed  indebtedness 
is  in  excess  of  the  constitutional  limitation."  True,  that  case 
does  not  involve  the  rights  of  an  innocent  purchaser  of  nego- 
tiable bonds,  but  it  is  authority  for  the  conclusion  that  bonds 
issued  on  a  contract  which  created  a  debt  in  excess  of  the 
constitutional  li nutations  would  be  invalid.  In  McPhenon  v, 
Foster^  48  Iowa,  59,  22  Am.  Rep.  215,  the  validity  of  bonds 
issued  by  an  independent  district  for  the  building  of  a  school- 
bouse  in  excess  of  the  amount  permitted  by  the  constitution 
was  considered,  and  they  were  held  to  be  void  "*  in  the  hands 
of  purchasers  without  actual  notice  of  the  fact.  In  Masher  v. 
Independent  School  District,  44  Iowa,  124,  it  was  said  of  bonds 
of  municipal  corporation,  issued  in  excess  of  the  constitutional 
limitation:  ''The  bonds  and  coupons  attached  are  void,  with- 
out regard  to  the  good  faith  with  which  they  are  purchased 
and  the  want  of  notice  of  their  invalidity  by  the  holders." 
In  Kane  v.  Independent  District,  82  Iowa,  5,  this  court,  in 
approving  a  decree  of  the  district  court,  which  set  aside  a 
judgment  rendered  on  an  alleged  indebtedness  in  excess  of 
the  constitutional  limitation,  used  language  as  follows:  "A 
party  who  becomes  the  creditor  of  a  municipal  corporation 
must,  at  his  peril,  take  notice  of  the  fact  that  its  indebtedness 
is  in  excess  of  the  constitutional  limitation. "  See,  also,  Doon 
Township  V.  Cummins,  142  U.  S.  366,  for  a  diBcussion  as  to 
constitutional  limitations.      The  evidence  submitted   fully 
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justified  the  district  ooart  in  finding  that  the  bonds  in  salt 
were  issued  contrary  to  the  constitutional  inhibition. 

8.  The  fact  that  the  defendant  caused  taxes  to  be  levied, 
and  the  interest  on  the  bonds  to  be  paid  for  a  term  of  years, 
is  immaterial.  Having  no  power  to  issue  the  bonds,  its  acts 
in  levying  taxes  for  their  payment  and  paying  interest  were 
illegal,  and  neither  gave  Yalidity  to  the  bonds,  nor  estopped 
the  defendant  to  assert  their  invalidity. 

4.  Numerous  errors  in  regard  to  the  admission  of  evidence 
are  assigned.  Some  of  them  are  disposed  of  by  what  we 
have  already  said;  others  are  not  discussed.  In  some 
instances  no  exception  was  taken  to  the  ruling  of  the  courts 
and  in  no  case  where  an  exception  was  duly  preserved  and  is 
argued  do  we  find  any  error  which  could  have  affected  the 
final  result  We  are  of  the  opinion  that  the  conclusions  of 
the  district  court  were  authorized  by  the  pleadings  and  evi* 
dence.    Its  judgment  is,  therefore,  affirmed. 


MoHloiFAL  Bonos  innecl  without  aathority  ire  not  bindings  eren  in  the 
hands  of  horn  fide  parchaaen:  See  note  to  Qibb§  ▼.  Bekool  Dittric^  26  Am.  St 
Rep.  299;  PwrUmwik  Savingt  Bank  r.  VUiage  of  Athle^,  91  Mich.  S70;  30 
Am.  St  Rep.  611,  and  note;  Sutro  v.  PettU,  74  Cal.  392;  5  Am.  St  Rejk 
442;  Stqfervisor$  ▼.  Cook,  38  111.  44;  87  Am.  Dea  282;  and  note.  Manicipal 
bonds  issued  in  excess  of  the  namber  and  amount  authoriaed  by  law  are 
▼oid:  Suiro  ▼•  PetiU,  74  Cal.  332;  6  Am.  St  Repi  442;  and  thoM  issued  in 
excess  of  the  indebtedness  authorixed  by  law  are  invalid:  Spitur  ▼.  VUioift 
i(f  Blanchard,  82  Mich.  234. 

Thobb  Who  Contraot  wrra  Municipal  Ck>RPOBATioiia  are  bound  ts 
know  the  extent  of  the  powers  of  their  officers:  Suiro  ▼.  PeUit,  74  OaL  332; 
6  Am.  St  Rep.  442,  and  note. 

A  PURCHABBR  OF  MUVIGIPAL  WaTBR  W0RK8  BOVDS  18  B0UNI>  TO  TaKI 

KoTioc  of  the  law  under  which  they  are  issued,  and  of  the  records  of  the 
city  issuing  them,  and,  when  such  records  disclose  that  they  were  not  issued 
in  compliance  with  law,  the  purchaser  takes  them  at  his  peril,  and  they  an 
not  biuditig  against  the  city:  PorUmouth  Savingt  Bank  ▼.  ViUage  <(f  A9hk9$ 
91  Mich.  670;  30  Am.  St  Rep.  611,  and  note. 

A  Municipal  Corporation  is  not  Estopped  from  denying  the  validity  of 
a  contract  made  by  its  officers  where  there  was  no  authority  for  making  the 
contract:  Young  ▼.  Board  qf  Education,  64  Minn.  385;  40  Am.  St  Rop.  340^ 
and  note;  monographic  note  to  De  Voa$  ▼.  OUif  4^  Richmond,  98  Am.  Dee. 
664-691,  on  municipal  bonds  and  defenses  thereto.  There  can  be  no  estop- 
pel or  ratification  which  will  preclude  a  municipality  or  iti  officers  from 
denying  the  validity  of  a  municipal  bond  issued  without  authority:  Sutro 
▼.  Pettit,  74  GaL  332;  6  Am.  »t  Rep.  44Z  But  a  city  is  estopped  from 
denying  the  validity  of  its  bond  arising  from  mere  irrsgnlaritifls  in  iti  exa 
entioni  Bogartr.  LatmatU  Tcwnthlp,  79  Mich.  294. 
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CviBBVis— Dmslibatiovs  of  AamMT  am  to  Pitr  TBAataionoK.— A  Wttor 
writlen  hj  a  ImslMuid  without  tlM  knowledge  or  eoneent  of  hie  wife^ 
oontainiDg  a  mere  MurrmiiTe  of  a  oompleted  exehange  of  his  wife's  land 
■lade  bj  him  as  her  agents  ia  inadmiaeible  againet  her  in  an  aotion  to 
recover  for  falee  repreeentafeioDa  made  aa  to  the  oharaoter  of  the  land. 

SnDXHOB— Dmslakatiovi  of  Aouit. — Statemente,  repreeentationt,  or  ad- 
miaeiooa  of  an  agent,  to  be  adnueaible  in  eTidenee,  mnet  have  been 
made  by  him  at  the  time  of  the  tranaaetion,  either  while  he  was  aetnally 
angaged  in  iti  performanoe  or  io  soon  thereafter  as  to  be  a  part  of  it^ 
If  made  before  performanoe  waa  nndertaken  or  after  it  was  oompleted^ 
«r  while  the  agent  waa  not  engaged  in  the  performanoe  of  the  transao- 
tion,  or  after  hia  anthority  had  ezpiredy  they  amount  to  no  more  than 
a  mere  narrative  of  a  past  traasaotiol^  and  are  not  admissible  to  bind 
tteprinoipaL 

XvTDaiiGi — DaoLASATiom  of  Aonrr^lfizFLAifAtlDii.^Aii  agent  whose 
leitsr  eontaaning  a  nanation  oi  a  past  transaotion  ia  admitted  in  evi- 
denoe  against  his  principal  may  explain  iti  contents  by  showing  the 
airoamstanoea  nnder  whioh  it  was  written,  and  what  was  meant  by  it. 


AcnoH  to  recoTor  damages  for  false  and  frandulent  repre> 
sontations  as  to  the  oharacter  of  certain  land  acquired  by 
exchange,  and  the  failure  of  a  guaranty  made  to  induce  the 
exchange.  The  parties  to  the  action,  through  their  respective 
agents,  entered  into  a  written  contract  to  exchange  certain 
hotel  property  for  two  hundred  and  twenty  acres  of  land 
in  Lee  county,  Iowa,  tiuch  agreement  provided  that  each 
should  furnish  a  good  title,  without  saying  any  thing  as  to 
the  character,  condition,  or  quality  of  the  land;  but  provid- 
ing that  **  the  above  is  an  exchange  of  said  property  without 
regard  to  valuation,''  Judgment  for  plaintiffs.  Defendants 
appeaL 

Bosquet  and  Earle^  for  the  appellants. 

A.  A.  McQarry  and  Read  and  Read^  for  the  appellees, 

***  Gbanobb,  J.  1.  This  cause  was  once  before  in  this 
eonrt,  and  the  case  is  reported  in  79  Iowa,  262.  The  land  in 
Lee  county  was  formerly  owned  by  one  Thomas  Flooil,  and 
the  following,  designated  as  the  "  Flood  guaranty,''  is  im- 
portant  in  connection  with  a  question  as  to  the  admissibility 
of  evidence: 

''I  guaranty  and  represent  that  my  two  hundred  (200) 
acre  farm  in  Lee  county,  Iowa,  Van  Buren  township,  ^^^  is 
all  under  fence,  composed  of  wire  and  rails,  in  good  condi- 

AM,  Bl  Bar-  VOiU  XLL  -» 
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lion;  that  there  are  one  hundred  (100)  acres  or  over  under 
plow,  balance,  good  timber,  blue  grass,  and  that  all  of  said 
farm  is  susceptible  of  cultivation;  and  that  part  of  this  farm 
is  good  second  bottom,  balance  rolling,  but  not  rojugh,  all  of 
which  has  good,  productive  soiL  The  buildings  and  improve- 
ments are  as  follows:  One  farm  dwelling,  one  and  a  half  (1^) 
stories,  six  rooms  in  good  repair;  good  granary,  smokehouse, 
stable  for  four  (4)  horses,  and  haymow;  also  one  other  small 
house  and  one  two-story  frame  feed-mill,  almost  new ;  size  of 
building,  20  x  SO  feet;  good  pair  of  French  stone  burrs;  com- 
sheller,  new,  and  all  necessary  machinery  to  run  it;  good 
boiler  and  engine,  all  in  good  repair;  running  water  for  stock 
all  the  year  around,  spring  and  creek.  The  farm  is  located 
on  the  main  county  road,  within  one  and  a  half  (1^)  miles  of 
the  K.  ft  D.  M.  R.  R.  station,  and  one  and  a  half  (1^)  miles 
from  Des  Moines  river.  And  I  also  guaranty  said  farm  not 
to  overflow  from  the  Des  Moines  river. 

[signed]    '*  Thomas  Flood." 

This  paper  was  put  in  evidence  by  the  plaintiffs  under  a 
claim  that  it  was  **  turned  in"  with  other  papers  at  the  time 
of  making  the  contract  of  exchange  as  a  part  of  the  repre- 
sentations and  guaranties  as  to  the  character  of  the  land,  and 
it  is  set  out  in  the  petition  as  being  the  guaranty  made,  and 
is  denied  by  the  answer,  it  being  the  contention  of  the  de- 
fendants that  they  refused  to  indorse  or  sanction  the  instru- 
ment as  a  part  of  the  transaction.  O.  M.  James  is  the  wife 
of  her  codefendant,  J.  T.  James,  and  the  title  to  the  Lee 
county  land  was  in  her.  The  court  instructed  the  jury  that 
J.  T.  James  was  the  agent  for  his  wife,  and  that  she  was 
''  bound  by  his  acts,  knowledge,  and  conduct  in  respect  to 
any  such  transactions,"  referring  to  the  sale  of  the  land  in 
question,  and  we  think  the  record  justifies  ^^^  the  instruc 
tion. 

One  Enos  Reed  was  a  tenant  on  the  land  in  question, 
having  a  leasehold  interest  therein  terminating  March  1, 
1888.  On  the  twenty-third  day  of  May,  1887,  the  following 
letter  was  written: 

'^  DBS  MoiHBS,  Iowa,  May  23,  1887. 
**  Eftos  Reed^  Esq,^ 

*'  Dear  Sib:  I  placed  the  farm  in  the  hands  of  real  estate 
men  here  to  trade  off  for  me,  and  they  have  just  dosed  a 
trade  with  a  Mr.  Phelps,  and  I  have  assigned  over  to  him 
the  lease  and  your  note.    I  have  never  seen  Mr.  Phelps 
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myself,  but  presume  he  will  come  down  there  Foon  to  look 
over  his  farm.  He  bought  it  on  Mr.  Flood's  written  repre- 
sentation, and  I  hope  Mr.  Phelps  will  be  pleased  with  it,  And 
find  the  farm  in  every  respect  fully  as  good  as  Mr.  Flood 
represented  it  to  be.  Yours  truly, 

"O.  M.  James. 
^T,  8.  My  brother  sends  his  regards  to  yourself  and  wife, 
and  says  he  don't  want  you  to  ever  tell  anybody  he  was 
down  there,  and  for  you  not  to  forget  about  his  and  jour 
private  understanding  about  the  lease.  He  says  you  will 
know  what  he  means  by  this.  O.  M.  J." 

This  letter  was,  in  fact,  written  by  J.  T.  James,  without 
the  knowledge  of  his  wife.  It  will  be  observed  that  her 
name  appears  to  the  letter.  The  letter  was  admitted  in  evi- 
dence. Objections  were  interposed  by  the  defendants  jointly^ 
and  by  O.  M.  James  specially,  *'  because  the  same  is  merely 
a  narrative  of  a  past  transaction,  and  in  no  way  binding  upon 
her."  Against  the  objections  the  letter  was  admitted,  and 
this  action  of  the  court  is  assigned  as  error.  It  will  be 
observed  that  the  letter  was  written  two  days  after  the  trans* 
action  was  completed,  and  is  in  no  way  coTinected  with  its 
consummation.  It  is,  of  course,  no  more  binding  on  O.  M. 
James  than  it  would  have  been  ^^^  if  signed  by  J.  T.  James, 
for  it  was  only  the  act  of  an  agent.  This  question  seems  so 
vital  in  the  case  that  it  is  deserving  of  somewhat  careful  con- 
sideration. 

The  ruling  of  the  court  can  only  be  sustained  on  the  theory 
that  the  statements  and  declarations  of  the  letter  are  such  as, 
when  made  by  an  agent,  will  bind  his  principal.  The  rule 
governing  the  admission  of  such  evidence  is  quite  concisely 
stated  by  Mr.  Justice  Reed  in  McPherrin  y.  Jennings^  66  Iowa, 
622,  as  follows:  "The  ground  upon  which  the  declarations  or 
admissions  of  an  agent  are  admitted  in  evidence  against  his 
principal  is,  that  whatever  he  does  or  says  in  reference  to 
the  business  in  which  he  is  at  the  time  employed,  and  which 
is  within  the  scope  of  his  authority,  is  done  or  said  by  the 
principal:  United  States  v.  Oooding,  12  Wheat.  460;  American 
Fur  Co.  V.  Unitei  States,  2  Pet.  358;  Stiles  v.  WesUm  R  R  Co,^ 
8  Met  44;  41  Am.  Dec.  486;  Corbin  v.  Adams,  6  Gush.  93; 
Morse  v.  Connectieut  River  R  R  Co,,  6  Qray,  450;  1  Green- 
leaf  on  Evidence,  sec.  118.  Under  this  rule  the  plaintiff  was 
entitled  to  introduce  evidence  of  the  declarations  in  ques- 
tion only  in  case  he  had  established  that  the  person  who 


600  Phelps  9.  Jamh.  [Iowa, 

made  them  waa  In  fact  the  agent  of  the  defendant,  that  they 
related  to  a  matter  within  the  scope  of  his  employment  as 
such  agent,  and  that  at  the  time  of  making  them  he  waa 
engaged  in  the  performance  of  some  duty  with  reference  to 
the  matter  to  which  they  related."  It  will  readily  be  ob- 
served that  a  very  essential  fact  is  wanting,  under  the  rule 
stated,  to  render  the  declarations  of  J.  T.  James  in  the  letter 
oompetent,  vis.,  that  ''he  was  engaged  "  at  the  time  of  mak- 
ing them  ^  in  the  performance  of  some  duty  with  reference  to 
the  matter  to  which  they  related.**  Mr.  Chief  Jostioe  Dillon 
also  clearly  states  the  rule  in  SweaUand  ▼•  JBtnots  ste.  Td. 
Oe.,  27  Iowa,  488;  1  Am.  Rep.  28S. 

The  general  rule  in  argument  is  not  oontroverted,  ^^  bat 
i^  is  urged  that ''  the  declarations  of  an  agent  are  admissible 
if  they  spring  from  the  transaction  and  oontroversy,  and  to 
qualify,  characterise,  and  explain  it,  and  are  voluntary  and 
spontaneous,  and  are  made  at  the  time,  or  so  near  as  to  pre- 
clude the  idea  of  a  deliberate  design  on  the  part  of  the  agent.'* 
The  appellees,  in  support  of  this,  cite  Mechem  on  Agency, 
section  715.  The  preceding  section  contains  some  quite  sig- 
nificant language  in  view  of  the  particular  facts  of  this  case. 
II  is  there  said:  ^And  the  statements,  representations,  or 
admissions  must  have  been  made  by  the  agent  at  the  time  of 
the  transaction,  and  either  while  he  was  actually  engaged 
in  the  performance,  or  so  soon  after  as  to  be  in  reality  a  partof 
the  transaction;  or,  to  use  the  common  expression,  they  moat 
have  been  a  part  of  the  re9  guAm..  If,  on  the  other  hand,  they 
were  made  before  the  performance  was  undertaken,  or  after  it 
was  completed,  or  while  the  agent  was  not  engaged  in  the 
performance,  or  after  his  authority  had  expired,  they  are  not 
admissible.  In  such  a  case  they  amount  to  no  more  than  a 
mere  narrative  of  a  past  transaction,  and  do  not  bind  the 
prinoipaL  The  reason  is  that  while  the  agent  was  authorized 
to  actor  speak  at  the  time,  and  within  the  scope  of  his  author- 
ity, he  is  not  authorized  at  a  subsequent  time  to  narrats  what 
he  had  done  or  how  he  had  done  it"  We  have  italicized  the 
concluding  words  of  the  quotation  to  indicate  their  close  rela- 
tion to  the  contents  of  the  letter,  which  was  a  mere  narrative 
of  what  had  been  done  and  how  it  was  done.  The  secUoa 
cited  (715)  states  that  the  authorities  are  conflicting  as  to 
what  constitutes  a  part  of  the  re$  gesta,  and  that  the  question 
is  one  of  difficulty;  that  the  doctrine  of  the  later  cases  is  that 
each  transaction  is  to  be  judged  by  its  own  peculiar  facts 
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without  concluBiTe  regard  to  a  fixed  interval  of  time,  and  with 
more  regard  to  the  qnestioD  whether  the  declarations  or.^^^ 
admissions  seem  to  have  been  voluntary,  and  spontaneously 
made,  under  the  immediate  influenoe  of  the  principal  trans* 
action,  and  are  so  connected  with  it  as  to  characterize  of 
explain  it  The  author  cites  numerous  cases  where  declara- 
tions have  been  ezcludedy  and  others  where  they  have  been 
admitted,  illustrating  the  rule  he  has  stated,  and  while  thero 
IB  not  exact  harmony  of  thought  in  the  reasoning  of  the  cases; 
or  as  to  the  governing  rule,  there  is  no  case  with  facts  so  sim-* 
ilar  as  to  sustain  the  rule  claimed  by  the  appellee  in  this 
case,  while  nearly,  if  not  all,  the  cases  sustain  the  oppoHite 
rule. 

There  is,  however,  a  claim  that  this  letter  is  admissible  foi* 
other  purposes,  and  we  think  the  claim  has  support  in  the 
record.  But  the  manifest  purpose  of  its  introduction  and  use 
was  to  make  the  declaration  therein,  as  to  the  Flood  guar^ 
anty,  binding  upon  Mrs.  O.  H.  James  as  her  admission.  The 
jury  could  have  received  it  in  no  other  light  The  letter  was 
certainly  in  respect  to  the  sale  of  the  land,  and  the  court  said 
to  the  jury  that  J.  T.  James  was  her  agents  and  that  she  was 
'*  bound  by  his  acts,  knowledge,  and  oonduct  in  respect  to 
any  such  transaction.''  The  letter  contained  the  admission 
that  the  land  was  sold  upon  Mr.  Flood's  guaranty,  and  the 
effect  was  to  bind  her  by  the  admission.  An  instruction  \\i\b 
given  relative  to  letters  written  by  the  defendants  to  Enoa 
Reed,  and  how  they  were  to  be  considered  in  some  respects, 
but  there  is  nothing  bearing  upon  the  question  of  the  right  of 
J.  T.  James,  as  agent,  to  bind  her  by  his  declarations  after 
the  transaction  was  completed.  The  admission  of  the  letter, 
without  some  instruction  saving  the  rights  of  O.  M.  James, 
was  error. 

2.  After  the  letter  was  in  evidence  the  defendant  sought  to 
explain  why  the  statement  in  the  letter  in  regard  to  the  Flood 
guaranty  was  made,  and  the  explanation  was  substantially 
as  ^^*  follows:  A.  M.  Johnson  was  the  agent  for  the  defend* 
ants  in  making  the  contract  of  sale.  The  defendants  desired 
to  show  by  J.  T.  James  that,  after  the  transaction  and  before 
he  wrote  the  letter,  he  had  a  conversation  with  Mr.  Johnson, 
in  whioh  Johnson  told  him  that  the  plaintiffs  wanted  the 
'^  Flood  guaranty^  indorsed  over  to  them,  but  that  he  refused 
to  do  so,  and  refused  to  make  any  representations  as  to  the 
land,  and  told  them  in  substance  that  they  must  '*  take  the 
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farm  as  they  found  it."  Johnson  also  told  James  that  Phelps 
had  the  written  recommendHtion  known  as  the  ''Flood  guar- 
anty." They  also  desired  to  show  by  J.  T.  James  that  he 
meant  by  the  expression  in  the  letter  '*he  bought  it  on  Mr. 
Flood's  representation/'  that  he  took  it  relying  on  Mr.  Flood's 
representation  and  not  on  theirs,  the  defendants'.  A  careful 
reading  of  the  letter  will  show  that  it  could  bear  such  a  con- 
struction. It  was  surely  error  to  refuse  the  explanation.  The 
exclusion  of  the  explanation  intensified  the  purpose  of  the 
letter,  as  showing  the  admissions  of  Mrs.  James,  for  the  de- 
fendants were  not  permitted  to  give  it  any  other  effect  With 
the  Flood  guaranty  and  the  letter  in  evidence,  with  the  expla* 
nation  excluded,  the  court  could  well  have  said  to  the  jury 
that  the  land  was  sold  under  the  terms  of  the  Flood  guaranty, 
for  there  could  not  well  have  been  any  other  conclusion. 
There  is  no  conflict  of  authority  as  to  the  right  to  make  such 
an  explanation.  Even  if  the  letter  had  been  written  by  O.  M. 
James  she  should  have  been  permitted  to  show  the  circum- 
stances under  which  she  made  the  statement,  and  what  she 
meant  by  it.  It  will  be  borne  in  mind  that  this  letter  was 
not  acted  upon  by  the  plainti£b  in  making  the  contract  It 
was  merely  a  question  of  admission  after  the  contract  was 
made.  In  Mickey  ▼.  Burlington  In$.  Co.^  35  Iowa,  174,  M 
Am.  Rep.  494,  this  language  is  used:  **If  the  language  of  a 
witness,  either  written  or  oral,  is  introduced  to  establish  an 
admission,  he  has  the  privilege  of  giving  his  understanding 
*^^  of  its  import — of  stating  its  true  meaning  in  the  connec- 
tion as  used  by  him."  The  case  refers  to  1  Greenleaf  on  Evi- 
dence, section  462,  note  1. 

We  discover  no  other  assignment  of  error  which  we  think 
it  necessary  to  consider,  in  view  of  a  new  trial,  and  the  judg- 
is  reversed.  

« 

In  the  oase  of  Yordp  ▼.  Mar$haU  Ootnti^,  86  Iowa,  840,  an  aotioii  asainil 
a  ooaaty  to  recover  damages  aaatained  from  an  aooident  caased  by  the  break- 
ing down  of  a  bridge,  it  was  decided  that  evidenoe  of  declarations  made  by 
a  member  of  the  board  of  county  superrison  after  the  aoddent*  oonfeeiiDg 
knowledge  that  the  bridge  was  unsafe,  bnt  not  made  while  he  waa  engaged 
in  any  official  work  or  employment  for  the  county ,  was  not  admissible  becaose 
it  waa  a  mere  narration  of  a  past  event,  in  no  way  connected  with,  nor  a  part 
of,  the  reM  getta^  citing  Sweatlani  ▼.  HlinoiM  ele.  7U  Ool,  S7  Iowa,  433; 
I  Am.  Rep.  285;  Treadwa^  ▼.  Cedar  FalUeicA  B.  a».,40Iowa»  626;  Kerrf 
▼.  BiirUngUm  eU.  R»  B,  Co.,  47  Iowa,  649;  McPhmrIm  t.  Jnmm(fh  66  Iowa, 
622;  Ltiby  t.  Hudmm  River  E,  B.  Co.,  17  K.  Y.  ISL 
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AoBHor—PaivoiPAL  Whxh  hot  Bound  bt  Deolaratiohs  ov  Aobnt.^Ab 
ag«n|,  after  a  traiuaetioa  bM  be«ii  oom plated,  eanoot  bind  bia  principal  bj 
anj  admxnion  or  daolaraiioa  b«  maj  make  oonoeming  ite  abaraeterx  Borkmd 
T.  Newada  Bamk,  M  (kL  M;  S7  Am.  St.  Rep.  W^  aad  ooK  wllh  tbo 
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fill  i  III  M  Whmi  OsmniL  ahd  Whut  Spkhto.— A  btqotsl  •!  a  fpeoifled 
aiMsnt  in  pablio  fandi^  or  fiook,  or  money  ia  genefa!,  Imt  fartber 
deeoribing  tbe  property  as  being  tben  owned  by  tbe  teelater,  or  par* 
lionlariy  deiaribing  property  embodied  in  the  beqaeet  and  owned  by 
the  teetetor  at  the  time  of  hie  death,  ia  apecial  and  apeeiilo. 

tooACTW  Wmw  GsaaKAL.— A  bequeat  of  fonr  thonaand  dolUra  in  United 
Stetea  government  bonda,  withoat  any  deaignation  of  tbe  aonroe  from 
whioh  they  are  to  be  obteined,  ia  general,  aad  may  be  aatiafied  by 
deliTering  to  the  legatee  any  bonda  of  the  kind  named  in  the  amount 
apeoifled,  although  the  teetetor  ia  poeaeaaed  of  the  required  amoant  of 
andi  bonda  at  the  time  of  hta  death. 

I^aAont  Whbi  Sfwooio  arb  not  Subjiot  to  Comtbibutb  to  any  da- 
iloienoy  oeonrring  in  other  beqaeata,  nor  oaa  a  apeoifie  legatee  daim 
to  have  any  deficiency  whioh  may  ba  found  to  aiitt  im  his  Ugaey  aude 
ap  from  other  portiona  of  the  eatata. 

D.  A,  TFynioop,  for  the  api)ellant. 
Keek  and  JToiim,  for  the  appellee. 

^^  R0BIN8OH,  0.  J.  On  the  fifteenth  day  of  April,  1886, 
Oeorge  Roberts  executed  a  will.  On  tbe  twentieth  day  of 
November  he  died,  and  tbe  will  was  duly  proven  in  the  proper 
court.  The  plaintiff  is  the  executor  named  in  the  will,  and 
seeks  to  have  interpreted  two  of  its  paragraphs,  whioh  are  as 
follows:  ^1.  I  give  and  bequeath  my  daughter,  Senna  Hunter, 
four  thousand  dollars  in  United  States  government  bonds,  to 
be  delivered  to  her,  if  alive,  at  my  death;  if  not,  to  her  ohil* 
dren;  and,  if  she  has  none,  to  be  equally  divided  between  my 
children,  or  theirs,  if  they  are  deceased  at  my  death;  2.  To 
Mary  Dawes,  my  eldest  daughter,  I  give  and  bequeath  one 
thousand  dollars  in  United  States  government  bonds,  and 
five  hundred  ^^  dollars  in  cash,  and,  if  paid  before  my  de« 
cease,  it  is  to  be  in  full  satisfaction  of  this  bequest  of  five 
hundred  dollars." 

The  plaintiff  contends  that  the  legacies  to  Mrs.  Hunter  and 
Mrs.  Dawes  are  general,  and  he  avers  that  he  has  offered, 
and  is  now  ready  to  pay,  the  former  four  thousand  dollars, 
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and  the  latter  fiflaen  hundred  dollars,  in  fall  of  the  amounte 
to  which  they  are  entitled  nnder  the  will.  The  testator, 
at  death,  left  United  Stetes  bonds  to  the  amount  of  five 
thousand  dollars,  and  the  appellant  contends  that  the  legscies 
of  bonds  are  specific,  and  that  the  legatees  are  entitled  to  the 
respective  amounts  of  bonds  due  them  under  the  will  from 
those  left  by  the  testotor.  The  district  court  found  that  the 
legacies  were  general,  and  authorised  the  plaintiff  to  deliYi%r 
to  each  legatee  the  amount  of  bonds  to  which  she  was  entitled 
under  the  will,  in  any  bonds  of  the  United  Stetes. 

It  will  be  noticed  that  the  bequest  to  the  appellant  was  of 
**  four  thousand  dollars  in  United  Stetes  government  bonds,*' 
without  any  designation  of  the  source  from  which  they  were 
to  be  obtained.  It  is  insisted  that,  as  decedent  had  the 
amount  of  bonds  required  by  the  will  for  distribution  at 
the  time  of  his  death,  it  is  fair  to  presume  that  they  were  the 
ones  contemplated  by  the  will.  It  is  not  shown  that  he 
owned  any  bonds  at  the  time  of  making  the  will,  but  it'is 
possible  that  he  then  had  them,  or  that  he  afterwards  obtained 
them  for  the  purposes  of  the  will.  That  may  be  conjectured, 
but  is  not  shown.  Certeinly,  it  is  not  expressed  in  the  will, 
and  it  is  the  general  rule  that  the  intent  of  the  testetor  must 
be  gathered  from  the  will  without  the  aid  of  extrinsic  evi- 
dence: Scbouler  on  Wills,  sec.  567,  et  seq.  It  was  said  by 
this  court  in  Alden  v.  Johnton^  63  Iowa,  127,  that  *^we  can 
look  only  to  the  will  iteelf,  guided  by  the  rules  of  interprete- 
tion,  in  order  to  determine  the  intention  of  the  testetor,  and 
cannot,  for  that  ^*  purpose,  resort  to  other  sources  to  discover 
it"  '*A  general  legacy  is  one  which  does  not  necessitete 
delivering  any  particular  thing,  or  paying  money  out  of  anv 
particular  portion  of  the  estate.  But  a  specific  legacy  is  the 
converse  of  this":  Schouler  on  Executors,  sec.  461.  See,  also, 
Redfield  on  Wills,  pt.  2,  p.  457. 

The  question  to  be  determined  is  whether  the  requirements 
of  the  will  can  be  satisfied  only  by  delivering  to  the  legatees 
the  bonds  which  the  testetor  owned  at  death.  In  SponsUr's 
Appeal^  107  Pa.  St.  95,  the  will  under  consideration  conteined 
a  provision  as  follows:  **I  also  give  and  bequeath  to  her,  the 
said  Alice,  fifteen  shares  of  second  preferred  Cumberland 
Valley  Railroad  stock,  and  one  second  mortgage  five  hundred 
dollar  bond  (No.  1)  of  said  railroad  company.''  A  codicil 
contained  the  following:  *'  I  further  give  to  my  cousin,  Alice 
Pheem,  in  addition  to  what  I  have  given  her  by  my  will 
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fifteen  shares  of  Cumberland  Vallejr  Railroad  stock,  preferred; 
one  Camberland  Valley  Railroad  eight  per  cent  bond,  and 
thirty  shares  of  Carlisle  Deposit  Bank  stock."  It  was  held 
that  the  legacy  of  the  railroad  stock  was  general,  and  that 
the  fact  that  the  testator  had  only  fifteen  shares  of  the  stock 
described  when  he  made  the  will  and  when  be  died  did  not 
operate  to  make  it  special. 

The  facts  considered  in  Tijfi  v.  Porter^  8  N.  Y.  616,  were 
sabstantially  as  follows:  The  testator  bequeathed  to  his  wife 
two  hundred  and  forty  shares,  and  to  Harriet  8.  Glover  one 
hundred  and  twenty  shares  of  stock  of  the  Cayuga  County 
Bank*  He  owned  three  hundred  and  sixty  shares  of  thdt 
stock  when  he  died.  The  court  defined  'legacies"  as  follows: 
^^A  legacy  is  general  when  it  is  so  given  as  not  to  amount  to 
a  bequest  of  a  particular  thing  or  money  of  the  testator,  dis- 
tinguished from  all  others  of  the  same  kind.  It  is  specific 
when  it  is  a  bequest  of  a  specified  part  of  the  testator's  per- 
sonal estate  which  is  so  distinguished,"  ^^*  and,  following 
the  definition,  held  that  the  legacies  of  stock  were  general. 
A  bequest  of  a  specified  amount  in  public  funds  or  stock  or 
money  is  general,  but,  if  the  property  is  further  described  as 
being  then  owned  by  the  testator,  the  bequest  is  special: 
Schooler  on  Executors,  sec.  461.  A  specific  legacy  is  not 
subject  to  contribute  to  any  deficiency  which  may  occur  in 
other  bequests,  nor  can  a  specific  legatee  claim  to  have  any 
deficiency  which  may  be  found  to  exist  in  his  legacy  made 
up  from  other  portions  of  the  estate:  Red  field  on  Wills,  pt. 
2,  p.  462;  Schouler  on  Executors,  sec.  461;  2  Williams  on 
Executors,  1261. 

When  the  recognized  rules  of  interpretation  are  applied  to 
the  will  under  consideration  its  legal  effect  is  not  doubtful. 
There  is  no  ambiguity  in  the  language  used.  Its  require- 
ments as  to  bonds  will  be  satisfied  by  the  delivery  to  the 
legatees  of  any  bonds  of  the  United  States  in  the  amounts 
specified.  Had  the  will  identified  the  particular  bonds  which 
were  owned  by  the  testator  at  the  time  of  his  death,  or  had  it 
described  them  as  belonging  to  him  when  the  will  was  exe- 
cuted, and  he  had  then  owned  them,  the  legacies  would  have 
been  specific:  See  Smith  v.  McKittericky  51  Iowa,  548.  But 
the  language  used  cannot  be  given  that  effect.  If  the  testator 
had  never  owned  bonds,  or,  having  them  to  the  amount  of  five 
thousand  dollars,  he  had  disposed  of  them  during  his  life- 
time,  the  legacies  would  not  have  been  defeated,  but  it  would 
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have  been  the  duty  of  the  executor  to  procure  United  States 
bonds  with  which  to  paj  them.  We  conclude  that  the  legacies 
are  general. 
The  decree  of  the  district  court  is  therefore  aflSrmed. 


LsoAans^WHiv  Obuvral  aho  Whut  Spkifio^  and  tbm  ABJonoKt 
or. — ^ThM«  q««cltoiit  an  dwouaMd  io  the  monographio  notos  to  BriUw, 
ITHgM,  8  Am.  8t  &*p.  720-796^ ud  Waitrnr.  IToiftM,  11  Am.  [>eo.46S-i7L 
86%  ftlM^  tk«  later  mm  of  MeFaddm  r.  H^/Ug,  88  &  a  817;  IS  Am.  8i 
Bop.  e78,  and  aeli^  whm%  spooifio  logaoioa  aio  dofinod  and  Inttanoii  of  iStm 
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AflptowLaaenMirff  or  MosiaAGS— Sumoisiior.— A  aotary'a  oirlifieite  of 
aoknowlodgiiionfe  atteehod  to  a  mortgage  in  duo  form  of  law,  ozoept  thai 
tho  namo  of  tho  mortgagor  is  loft  blank,  ii  not  fatally  defeetiTo  if  radi 
■amo  oaa  bo  rappliod  and  aaoortainod  bj  reforenoo  to  tho  body  of  the 
mortgago.  Tlio  raoord  of  anch  ioatmmont  ia  anffioiont  to  impark  eon* 
stmotiTo  notioo  ton  anbooqnont  porohaaor  ia  good  faitb  wittoot  aotaal 
knowlodga  of  tho  mortgago. 

Willard  af^  TFtUard,  for  the  appellant. 
A.ndr€W%  and  Hawna^  for  the  appellee. 

^'*  RoTHBOCK,  J.  The  defendant  had  no  aetual  knowledge 
of  the  mortgage  when  he  purchased  the  property.  The  sole 
question  is  whether  the  mortgage  was  in  its  form  suflScieni 
to  impart  constructive  notice  to  the  defendant.  The  defect 
which  the  defendant  claims  is  fatal  to  the  mortgage  is  to  be 
'bund  in  the  acknowledgment^  which  is  in  these  words: 

'*  Statb  of  Iowa, 
"  Cass  County, 

^^Be  it  remembered^  that  on  the  twelfth  day  of  October, 
1887,  before  the  undersigned,  James  G.  Whitney,  **^  notary 

public  in  and  for  said  county,  personally  came ,  to  me 

known  to  be  the  identical  person  whose  name  is  affixed  to  the 
foregoing  instrument  as  grantor,  and  acknowledged  the  exe- 
cution of  the  same  to  be  his  voluntary  act  and  deed.  Witness 
my  hand  and  seal  the  day  and  year  last  above  written. 

[seal]     ''James  Q.  Whitney,  Notary  Public." 

This  certificate  of  acknowledgment  is  in  due  form  of  law, 
with  the  exception  that  the  name  of  the  grantor  is  left  blank. 
It  was  held  by  the  district  court  that  by  reason  of  said  omis- 
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Bion  the  acknowleilgmenl  was  fatally  defective,  and  did  not 
impart  constractive  notice  to  the  defendant  Tlie  mortgage 
was  signed  by  A.  B.  Case,  the  grantor,  and  it  was  filed  for 
record  on  the  day  after  it  was  executed,  and  was  duly  re- 
corded before  the  defendant  purchased  the  property.  It  does 
not  appear  that  there  was  any  defect  in  the  record  of  indexes 
in  the  recorder's  office.  The  statute  of  this  state  prescribing 
the  requisites  necessary  to  an  acknowledgment  of  a  deed  or 
mortgage  is  found  in  section  1958  of  the  code,  and  is  as  fol- 
lows: 

'*The  court  or  officer  taking  the  acknowledgment  must 
indorse  upon  the  deed  or  other  instrument  a  certificate  setting 
forth  the  following  particulars:  1.  The  title  of  the  court  or 
person  before  whom  the  acknowledgment  is  taken;  2.  That 
the  person  making  the  acknowledgment  was  personally  known 
to  at  least  one  of  the  judges  of  the  court,  or  to  the  officer  tak- 
ing the  acknowledgment,  to  be  the  identical  person  whose 
name  is  affixed  to  the  deed  as  grantor,  or  that  such  identity 
was  proved  by  at  least  one  credible  witness,  naming  him; 
3.  That  such  person  acknowledged  the  instrument  to  be  his 
voluntary  act  and  deed." 

There  have  been  a  number  of  oases  in  this  court  in  which 
acknowledgments  have  been  questioned  and  held  to  be  valid 
or  invalid.  It  was  held  in  Bell  v.  Evan$^  10  Iowa,  358,  that 
the  certificate  is  not  required  ^'^  to  be  in  the  exact  words  of 
the  statute,  and  that  reference  may  be  had  to  the  body  of  the 
deed  or  mortgage  in  aid  of  the  certificate  of  acknowledgment. 
In  Cavender  v.  SmUh,  6  Iowa,  159,  it  was  held  that  such  a 
certificate  is  good,  though  not  in  the  language  of  the  statute, 
provided  the  words  used  substantially  comply  with  the  object 
and  meaning  of  the  law:  See,  also,  Tiffany  v.  OloreVf  8  O. 
Oreene,  387,  and  Wickersham  v.  ReeveSy  1  Iowa,  418.  In 
Seharfenburg  v.  Bishop^  85  Iowa,  60,  attention  is  called  to  the 
fact  that  the  statute  does  not  in  terms  require  that  the  cer* 
tificate  of  acknowledgment  shall  set  forth  that  the  person 
making  the  acknowledgment  did  personally  appear  before  the 
officer.  It  may  also  be  said  that  the  statute  does  not  ex- 
pressly require  that  the  name  of  the  person  making  the 
acknowledgment  be  inserted  in  the  certificate.  It  does  re- 
quire that,  if  a  witness  be  called  to  prove  the  identity  of  the 
grantor,  he  shall  be  named  in  the  certificate.  We  cite  these 
cases  for  the  purpose  of  showing  that  there  is  no  requirement 
that  the  statute  shall  be  followed  literally,  and  that  a  sub- 
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stantial  compliance  it  sufficient  Of  coarse,  where,  as  in  the 
cases  cited,  and  in  other  cases,  some  substantial  fact  is  omit- 
ted, such  as  that  the  instrument  was  Yoluntarily  executed, 
the  defect  would  be  fatal.  In  such  case  the  searcher  of  the 
record  of  liens  would  find  that  there  was  no  eyidence  of  a 
▼oluntary  act,  and  reference  to  the  body  of  the  instrament 
would  not  aid  the  certificate  of  acknowledgment 

A  yerj  full  and  exhaustiye  article  upon  the  subject  of  ac- 
knowledgments may  be  found  in  1  American  and  English 
Encyclopedia  of  Law,  page  148.  It  is  there  stated  that  a  "  cer- 
tificate must  be  construed  with  reference  to  the  instrument  it 
is  attached  to,  and  the  instrument  is  allowed  to  help  out  the 
construction  of  the  certificate,  and,  if  the  certificate  is  incon- 
sistent with  the  instrument,  and  ambiguous,  the  court  will 
look  to  the  instrument;  ^^  or  any  part  of  it,  together  with 
the  certificate,  in  order  to  arriye  at  the  true  meaning  of  the 
officer/'  * 

In  a  note  to  the  statement  above  quoted  authorities  are 
cited  from  some  fourteen  states,  and  from  the  supreme  couit 
of  the  United  States.  It  is  not  necessary  to  more  than  refer 
to  these  cases.  They  are  in  harqpony  with  the  decisions  of 
this  court  Again,  it  is  said  in  the  article  above  cited  th.it 
'*  the  name  of  the  grantor  should  appear,  although  it  is  now 
generally  held  that^  if  the  name  can  be  ascertained  from  the 
deed,  the  certificate  will  be  sustained."  A  large  number  of 
authorities  are  cited  in  support  of  this  last  proposition. 
Among  the  cases  cited  is  the  following:  Kelly  y.  RosBnsiocJf 
45  Md.  889,  where  a  statute  required  that  a  certificate  oi 
acknowledgment  shall  state  *'the  time  when  it  was  taken"; 
it  was  held  that  the  whole  instrument  might  be  ezamine<^, 
and  that  the  date  of  acknowledgment  might  be  determined 
by  such  an  examination.  In  ChandUr  y.  Speavj  22  Vt  888, 
it  was  held  that,  '*  although  the  name  of  the  grantor  in  a 
deed  is  defectively  stated  in  the  certificate  of  the  acknowledg- 
ment, yet,  if  it  appear  from  the  whole  instrument  with  reason- 
able certainty  that  it  was  acknowledged  by  the  grantor,  it  is 
sufficient."  In  Sanfard  y.  BvlUey,  80  Conn.  844,  the  certifi- 
cate to  the  acknowledgment  was  in  these  words:  "  Personally 
appeared  ,  signer  and  sealer  of  the  foregoing  instru- 
ment, and  acknowledged  the  same  to  be  his  free  act  and 
deed."  It  was  held  that  the  acknowledgment  was  good.  In 
Wilcoxon  y.  Osbom^  77  Mo.  622,  the  certificate  was  substan- 
tially the  same  as  in  the  case  at  bar,  and  it  was  held  that  it 
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was  jBuflScient  when  oonstraed  with  reference  to  the  deed  to 
which  it  was  attached.  And  in  Bradford  ▼.  Dawson^  2  Ala. 
203,  it  was  held  that,  "  when  the  certificate  does  not  pursue 
the  form  required  by  statute  the  deed  may  be  looked  into  to 
support  the  defective  certificate":  See,  also,  Hartindale  on 
Conveyances,  sec.  259. 

^^^  It  is  true  that  there  is  not  entire  harmony  in  the 
adjudged  cases  upon  the  question.  In  Oove  y.  Gather ^  28  111. 
634,  76  Am.  Dec.  711,  the  right  of  a  wife  to  dower  was 
involved.  The  certificate  of  acknowledgment  did  not  state 
that  the  wife  was  known  to  the  officer  to  be  the  person  who 
signed  the  deed,  and  it  was  defective  in  other  respects.  It 
was  held  that  the  certificate  was  bad.  The  statute  of  that 
state  required  that  the  certificate  should  state  that  fact,  and 
that  the  statutory  form  most  be  substantially  complied  with. 
That  was  an  omission  of  matter  of  substance.  The  case  of 
TuUy  ▼•  DairiSf  80  111.  103,  83  Am.  Dec.  179,  is  to  the  same 
eflfect.  The  effect  in  that  case  was  that  the  officer  did  not 
certify  that  the  person  making  the  acknowledgment  was 
known  to  the  officer  to  be  the  person  who  executed  the  deed* 
In  Smith  v.  HtMt,  13  Ohio^  260,  42  Am.  Dea  201,  the  name 
of  the  grantor  was  blank  in  the  certificate  of  acknowledgment. 
It  was  held  that  the  acknowledgment  was  fatally  defective. 
But  in  that  case  the  officer  did  not  certify  that  he  knew  the 
person  who  did  appear  before  him  was  the  person  who  signed 
the  instrument  as  grantor.  The  certificate  is  a  mere  recital 
tion  that  the  person  acknowledged  that  he  did  sign  and  seal 
the  instrument.  There  was  no  identity  of  the  person  shown, 
as  in  the  case  at  bar.  In  the  case  of  Merritt  v.  Yatei^  71  III. 
636,  22  Am.  Rep.  128,  it  is  held  that  where  the  husband  and 
wife  executed  a  deed,  and  appeared  before  an  officer  and 
acknowledged  it,  the  certificate  of  acknowledgment  was  defect- 
ive because  in  that  part  which  required  a  privy  examination 
of  the  wife  separate  and  apart  from  the  husband  the  names 
were  left  blank.  The  decision  was  under  a  statute  which 
required  the  officer  to  examine  the  wife  separately  and  apart 
and  out  of  hearing  of  the  husband,  and  to  make  known  the 
contents  of  the  instrument  to  her.  We  have  no  such  require- 
ment in  this  state.  A  privy  examination  of  the  wife  in  such 
cases  arose  out  of  the  idea  that  a  wife  is  subject  to  the  ^^  will 
of  the  husband,  and  an  examination  of  the  present  laws  of 
conveyances  will  show  that  the  modern  method  of  conveyanc- 
ing is  based  upon  the  idea  that  a  married  woman  is  not  pre- 
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sumably  under  any  each  restraint.  In  all  these  cases  the 
thought  is  nowhere  expressed  that  in  determining  whether  a 
certificate  of  acknowledgment  is  suflScient,  not  only  the  cer- 
tificate, but  the  whole  instrumenti  must  be  examined  and 
considered;  or,  as  is  said  in  Carpenter  y.  Dexter^  8  WalL  513: 
**  In  aid  of  the  certificate,  reference  may  be  had  to  the  instru- 
ment itself,  or  any  part  of  it.  It  is  the  policy  of  the  law  to 
uphold  certificates  when  substance  is  found,  and  not  to  suffer 
conveyances,  or  the  proof  of  themi  to  be  defeated  by  technical 
or  unsubstantial  objections." 

It  is  unnecessary  to  prolong  this  discussion  further.  The 
certificate  shows  unmistakably  that  some  person  appeared 
before  the  notary  public;  that  the  person  who  thus  appeared 
was  known  to  the  officer  to  be  the  identical  person  whose 
name  was  affixed  to  the  instrument  as  grantor;  and  that  the 
person  whose  name  was  so  affixed  acknowledged  the  same  to 
be  his  Yoluntary  act  and  deed.  Direct  reference  is  made  to 
the  signature  to  the  mortgage  as  an  identification  of  the  per- 
son who  appeared  before  the  officer.  A  glance  at  the  signa* 
ture  to  the  mortgage  fully  identifies  A.  B.  Case  as  the  person 
who  appeared  before  the  notary.  It  appears  to  us  that  the 
reasoning  by  which  it  is  sought  to  make  it  appear  that  the 
blank  in  the  acknowledgment  imports  that  no  person  ap. 
peared  before  the  officer  is  too  refined  to  be  applied  to  the 
business  transactions  of  men.  The  whole  scope  and  mean- 
ing of  the  certificate  shows  that  the  grantor  in  the  mortgage 
appeared  before  the  officer.  In  our  opinion,  to  hold  otherwise 
would  defeat  riglits  by  a  mere  technicality.  If  a  person  were 
to  go  to  the  record  of  mortgages  of  Audubon  county  he  would 
find  from  the  index  that  on  the  twelfth  day  of  October,  1887, 
A.  B.  Case  executed  a  mortgage  on  ^**  certain  personal  prop- 
erty to  S.  B.  Milner,  and,  upon  referring  to  the  mortgage  as 
spread  upon  the  records,  he  would  find  that  A.  B.  Case  signed 
the  mortgage,  and  immediately  following  that  he  would  find 
this  certificate  of  acknowledgment.  In  our  judgment  he 
would  there  find  every  substantial  requirement  of  the  stat- 
ute. 

The  judgment  of  the  district  court  is  reversed. 

RoBiMsov,  0.  J.,  dissented  on  the  groand  that  a  notary's  oertifioato  of 
acknowledgment  is  not  snffioient  unless  it  contains  the  name  of  the  peisoa 
who  acknowlodged  the  instrument  to  which  it  is  attached,  and  that  the 
omission  of  such  name  is  such  a  manifest  and  material  defeat  as  oannot  be 
supplied  by  construction  or  by  refereaes  to  the  acknowledged  instrument. 
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Henee  the  record  thereof  imparts  no  oomtmctiTe  notice  to  a  tabsequent 
\tma  JULt  purchaser  without  actual  notice.  In  support  of  this  contention 
the  learned  jud^e  cited  Oopst.  Calhtr,  23  111.  641;  76  Am.  Dea  711;  TuU^ 
T.  DavU,  90  IlL  103;  88  Am.  Deo.  179;  //u/t.  WtVb,  64  Tex.  286;  Btull^. 
Irwm,  24  Mich.  152;  8mUh  y.  HwU,  13  Ohio,  260;  42  Am.  Deo.  201;  Hayden 
T.  WesteoU,  11  Conn.  131,  and  MerriU  y.  rates,  71  111.  636;  22  Am.  Rep.  128. 

Acknowlidombiit.—Effiot  Of  Omusion  OB  Ebikor  ab  to  Name  of 
Pabtt  Making:  See  the  extended  note  to  Lhingaton  ▼.  KUieUe,  41  Am. 
Dec.  176,  and  the  note  to  Tulip  ▼.  Davis,  83  Am.  Deo.  180.  An  acknowl- 
edgment of  a  mortgage  having  in  blank  the  name  of  the  person  aeknowl- 
Effing  it  vests  no  leg»l  interest  in  the  mortgage;  Smlih  t.  Hunt,  18  Ohio, 
260;  42  Am.  Dea  201,  and  note;  and  eee^  alM^  Jfsrrltf  w.^ToUs,  71  IlL  636; 
22Am.  Bep.  12& 
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JvKT  TeiaIt— Bbeok  Chrbd  bt  iNflTBUonoH.-^An  instmotioD  to  the  Jnrj 
not  to  oonsider  a  particular  count  in  the  oomplaint  oores  error  in 
admitting  evidenoe  thereunder. 

Skatutb  ov  Fbaum— Salb  ov  GBOWiifo  Crop.— An  oral  agreement  for  the 
sale  of  growing  grain,  to  be  delivered  in  marketable  condition,  under 
whioh  no  part  of  the  purchase  price  is  paid  nor  any  of  the  crop  deliv- 
ered, while  monej  and  labor  must  be  expended  to  make  the  crop  market- 
able, is  not  taken  out  of  the  operation  of  the  statute  of  frauds  by  virtue 
of  aa  exception  therein  that  it  shall  not  apply  "  when  the  article  of  per- 
aonal  proper^  sold  is  not,  at  the  time  of  the  contract,  owned  by  the 
vendor,  and  ready  for  delivery,  but  labor,  skill,  or  money  are  necessarily 
to  bo  expended  in  producing  or  procuring  the  same." 

Beatdtb  ov  Fbaubs — Obai.  Salb  ov  PBR80MALT7.— In  Order  to  take  a  con- 
tract for  the  sale  of  personal  property  out  of  the  operation  of  the  stat- 
ute of  frauds,  on  the  ground  that  labor,  skill,  and  money  are  necessary 
to  be  expended  in  producing  or  procuring  it,  it  must  appear  that  the 
oontraot  is  essentiiJly  one  calling  for  special  skill,  labor,  or  workman* 
•hip. 

BtATorm  ov  Fraud—Oral  Salb  ov  Gmownra  Crop. — A  sale  of  growing 
grain,  to  be  delivered  in  marketable  condition — harvested  and  threshed 
—when  no  part  is  delivered,  and  none  of  the  purchase  money  paid,  is 
within  the  statute  of  frauds,  though  one  of  its  provisions  exempts  there- 
from sales  of  personalty  "when  the  article  sold  is  not,  at  the  time  of 
the  contract,  owned  by  the  vendor  and  ready  for  delivery,  but  labor, 
■kHI,  or  money  are  necessarily  to  be  expended  in  producing  or  procuring 
the  same." 

M.  B.  MeCrary  and  J.  B.  MeCrary^  for  the  appellant. 

/.  O.  Kerr^  for  the  appellee. 

*•»  KiNNE,  J.  The  plaintiff  claime  that  on  July  20,  1890, 
he  orally  contracted  with  the  defendant  to  deliver  to  him 
(the  plaintiff),  at  his  elevator  in  Lake  City,  Iowa,  one  thou* 
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tand  fire  hundred  bushels  of  oats  of  the  crop  of  1890,  then 
raised  and  nnthreshed,  at  the  agreed  price  of  eighteen  cents 
per  bashel;  that  the  defendant  has  refused  to  perform  his 
contract;  that  he  has  sustained  damages  in  the  sum  of  three 
hundred  and  fifty  dollars.  To  this  petition  a  demurrer  was 
sustained,  on  the  ground  that  the  allied  contract  was  within 
the  statute  of  frauds.  Afterwards  the  petition  was  amended 
by  alleging  that  the  grain  thus  contracted  to  be  sold  in  1890 
was  raised  that  year  by  the  defendant,  and  was  on  July  20, 
1890,  unthreshod;  that  said  oats  were  to  be  delivered  in  a 
merchantable  condition;  ^^^  and  that,  in  order  to  thresh  and 
put  them  in  merchantable  conditioUi  it  was  necessary  to  expend 
work  and  Ubor,  skill  and  money,  on  said  oats;  that  the  plain- 
tiff relies  on  the  eTidence  of  the  defendant  to  establish  said 
contract.  In  a  second  count  it  is  averred  that  on  July  20, 
1890,  the  defendant  contracted  with  the  plaintiff  to  delifer 
to  him,  at  his  elevator  in  Lake  City,  one  thousand  five  hun- 
dred bushels  of  oats,  then  growing  or  grown  in  Calhoun 
county,  Iowa,  and  then  the  property  of  the  defendant,  at  the 
agreed  price  of  eighteen  cents  per  bushel;  that  they  were  to 
be  delivered  to  the  plaintiff  in  merchantable  condition,  and 
that  money  had  to  be  expended,  and  work  and  labor  ex- 
pended thereon,  in  order  to  place  said  oats  in  such  condition, 
and  deliver  them  to  the  plaintiff,  on  or  before  September  30; 
1890;  that  the  defendant  had  refused  and  neglected  to  deliver 
any  part  of  said  oats;  that  the  market  price  of  oats  in  Lake 
City  at  the  time  agreed  upon  for  delivery  was  forty  cents  per 
bushel.  Judgment  was  asked  for  three  hundred  and  fifty 
dollars. 

The  defendant,  in  substance,  denies  the  allegations  in  the 
first  count  of  the  plaintiff's  petition,  and  as  to  the  second 
count  he  says  the  pretended  contract  is  within  the  statute  of 
frauds,  because  the  contract  was  not  in  writing,  no  part  of 
the  purchase  price  paid,  and  no  part  of  the  grain  delivered. 
That  said  grain  was  owned  and  possessed  by  the  defendant 
at  the  time  of  the  pretended  contract.  The  case  was  tried 
to  a  jury,  who  returned  a  verdict  for  the  plaintiff  for  one 
hundred  and  ninety-five  dollars,  on  which  judgment  was 
entered. 

1.  Our  statute  reads  that,  except  when  otherwise  provided, 
no  evidence  of  a  contract  in  relation  to  the  sale  of  personal 
property,  when  no  part  of  the  property  is  delivered  and  no 
part  of  the  price  is  paid,  is  competent,  unless  it  be  in  writing 
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and  signed  bj  the  party  ohargwl,  or  by  hia  lawftilly  aatbor- 
ixed  agani:  Code,  aeoa  8668,  ^^  866i.  It  is  alio  piovided 
that  the  proTisiona  quoted  sliall  not  '* prevent  the  party  him* 
self  against  whom  the  unwritten  oontraot  is  sought  to  be 
enforced  from  being  called  as  a  witness  by  the  (qqposite  party^ 
nor  his  oral  testimony  from  being  eTidenee**:  Oode,  sec. 
8667.  We  have  held  that,  while  our  statute  provides  that  no 
evidence  of  any  such  oontoaot  is  competent,  and  the  language 
of  the  English  sUtute  is,  ''no  action  shall  be  brought,"  the 
effect  is  the  same  in  both  oases:  WegtMmtr  r.  Peaeoek^  3 
Iowa,  681.  The  defendant  was  put  on  the  stand  as  a  witness 
for  the  plaintiff  under  the  statute,  and  the  appellant  com- 
plains that  the  court  also  permitted  the  plaintiff  to  introduce 
other  witnesses  to  establish  the  contract.  It  is  the  settled 
rule  in  this  state  that,  where  the  adverse  party  is  called  as  a 
witness  under  such  circumstances,  the  plaintiff  must  estab- 
lish the  contract  by  bis  testimony  alone,  and  the  evidence  of 
other  witnesses  cannot  be  received  to  contradict  or  explain  it, 
or  supply  omissions  in  it:  Auterr,  Miller^  18  Iowa,  411.  Nor 
can  he  introduce  other  evidence  to  contradict  or  impeach  that 
of  the  defendant:  HurU  v.  Cm,  15  lowai  198;  Tkam  v.  Moorej 
21  Iowa,  285.  Hence,  if  this  was  a  case  within  the  statute, 
the  admission  of  testimony,  other  than  that  of  the  defendant^ 
to  establish  the  contract  was  error.  The  error,  if  any,  how- 
ever, was  cured  by  the  third  instruction  of^  the  court,  in 
which  the  jury  are  told  to  give  the. cause  of  action  set  out  in 
the  plaintiff's  first  count  no  consideration,  as  the  defendant's 
evidence  was  not  sufficient  to  establish  the  contract  therein 
set  out:  Einne's  Pleading  and  PracticCi  sec.  585,  and  cases 
cited. 

2.  This  case  squarely  raises  the  question  as  to  whether  a 
sale  of  growing  grain  to  be  delivered  in  marketable  condi* 
tion — harvested  and  threshed — when  no  part  thereof  is  deliv- 
ered, and  none  of  the  purchase  price  is  paid,  can  be  taken 
out  of  the  operation  of  our  statute  ^"^^  of  frauds  by  virtue 
of  the  exception  that  the  provisions  of  the  statute  shall  not 
apply  '^  when  the  article  of  personal  property  sold  is  not,  at 
the  time  of  the  contract,  owned  by  the  vendor  and  ready  for 
delivery,  but  labor,  skill,  or  money  are  necessarily  to  be  ex- 
pended in  producing  or  procuring  the  same'':  Code,  sec.  8665. 
It  may  be  conceded  that  there  are  authorities  holding  that  a 
sale  of  such  property,  under  such  circumstances,  is  not  within 
the  statute  of  frauds,  but  we  think  such  is  not  the  correct  rule 
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The  authorities  in  oar  own  state  throw  Tery  little  lif^ht  on 
this  question.  It  was  held  in  Partridge  t.  WUmy^  8  Iowa, 
4G9,  that,  in  ease  of  a  sale  of  personal  property,  the  fact  that 
the  goods  were  to  be  shipped  from  New  York  city  to  Keokuk 
at  an  expense  did  not  take  it  out  from  the  operation  of  the 
statute.  In  Bennett  ▼.  JVye,  4  O.  Greene,  410,  the  facts  stated 
are  so  meager  as  to  make  it  of  little  force  as  a  precedent.  It 
does  not  appear  in  that  case  whether  the  hogs  sold  were 
owned  by  the  defendant,  or  CTen  in  existence,  at  the  time  of 
making  the  contract.  The  word  **  producing,"  under  the 
statute,  means  ^^  giving  being  or  form  to,"  ^manufacturing," 
**  making";  and  ^'procuring**  means  **bringing  into  posses- 
sion," *^  obtaining":  Webster's  Dictionary.  Hence  the  labor, 
skill,  or  money  necessarily  expended  for  ''producing  or  pro- 
curing" the  article  must  be  in  giving  it  being  or  form,  man- 
ufacturing or  making  it,  or  in  bringing  the  article  into 
possession,  as  by  purchasing  it,  and  the  like. 

Clearly,  it  seems  to  us,  it  cannot  be  said,  within  the  scope 
of  these  definitions  and  the  meaning  of  the  words  as  used  in 
the  statute,  that  the  defendant,  by  harvesting,  threshing,  and 
hauling  to  market  his  oats,  is  bestowing  labor,  skill,  and 
money  iu  either  "producing  or  procuring"  the  oats.  He 
expended  no  labor,  skill,  or  money  by  virtue  of  the  contract 
that  he  would  not  have  done  if  the  contract  had  never  ex- 
isted. The  ^^  grain  existed  at  the  time  of  the  making  of 
the  contract,  in  the  identical  form  in  which  it  would  finally 
be  sold.  True,  it  must  be  harvested  and  separated  from  the 
straw  and  ohaff.  So  the  grain  was  not  produced  by  the  de- 
fendant at  all,  nor  did  he  procure  it  He  had  the  oats,  but, 
to  put  them  in  proper  shape  for  market,  he  must  cut,  thresh, 
and  haul  them.  All  this  he  would  have  done  at  his  own 
instance,  even  if  he  had  never  heard  of  the  plaintiff.  This 
labor,  skill,  and  money,  then,  was  not  expended  specially  at 
the  instance  of  the  plaintiff. 

The  acts  relied  upon  to  take  this  ease  out  from  under  the 
provision  of  the  statute,  and  bring  it  within  the  exception 
heretofore  quoted,  are  acts  only  which  naturally  and  neces- 
sarily were  a  part  of  the  plaintiff's  business  and  avocation. 
His  care  of  these  oats  was  not  in  any  way  affected  by  the  con* 
tract  of  sale.  His  situation  in  that  respect  may  be  likened 
to  a  manuftlcturer  who  contracts  to  sell  to  one  certain  goods, 
being  of  the  kind  and  character  he  manufactures  for  his  trade 
generally.    In  such  a  casCi  as  the  manufacturer  produces 
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IIm  goods  in  the  OBual  coime  of  his  business,  the  contract 
would  be  one  of  sale,  not  for  the  bestowal  pf  work  and  la])or: 
Ptatt  T.  Miller,  109  Mo.  78;  82  Am.  St.  Rep.  666;  Ooddard  ▼. 
Binney^  116  Mass.  460;  16  Am.  Rep.  112.  A  material  in- 
qnirj  in  the  ease  at  bar  is,  as  we  have  indicated,  as  to  whether 
the  defendant,  in  order  to  comply  with  his  contract|  would  be 
compelled  to  change  his  condition,  business,  or  manner  of 
doing  his  regular  bosiness.  The  necessity  for  harTcsting, 
threshing,  and  hauling  his  grain  existed  regardless  of  the 
alleged  contract:  O'JVetl  ▼•  JVsts  York  etc.  Mining  Qo^  8  Nev. 
141;  Sloan  etc.  Lumber  Co.  r.  GiUUhaU,  8  Col.  14. 

Another  proposition  may  be  stated  here,  that,  in  order  to 
take  a  contract  for  the  sale  of  personal  property  out  of  the 
statute  on  the  ground  that  labor,  skill,  and  money  are  neces- 
sary to  be  expended  in  producing  or  ^^  procuring  it,  it  must 
appear  that  the  contract  was  essentially  one  calling  for  special 
skill,  labor,  or  workmanship:  Meineke  t.  Folk,  66  Wis.  427; 
42  Am.  Rep.  722.  Such,  as  we  hare  seen,  was  not  the  caso 
at  bmr. 

In  oases  like  this  we  think  the  true  rule  is,  if  the  grain  is 
sold  and  no  part  of  it  delivered,  and  no  part  of  the  price  is 
paid,  and  the  contract  is  not  in  writing,  and  the  labor,  skill, 
and  DQoney  which  is  necessary  to  be  expended  upon  it  to  fit  it 
for  market  is  such  only  as  in  the  ordinary  course  of  the  defend- 
ant's business  he  would  be  compelled  to  expend  upon  it  or 
devote  to  it,  in  order  to  preserve  and  care  for  it  as  a  good 
husbandman,  the  case  is  purely  a  sale,  and  comes  within  the 
statute.  It  may  be  if  the  defendant  had  contracted  to  plant 
or  raise  a  crop  of  such  a  character  or  kind  as  required  special 
skill,  labor,  or  work,  other  than  that  required  in  the  ordinary 
performance  of  his  labors  incident  to  raising  and  harvest- 
ing his  crops,  and  such  special  skill  and  labor  was  contem* 
plated  at  the  time  the  contract  was  made,  and  was  to  be 
bestowed  at  the  instance  of  and  for  the  benefit  of  the  plaintiff, 
that  the  case  would  be  within  the  exception  provided  in  our 
statute. 

A  brief  review  of  a  few  cases  which  support  the  rule  above 
laid  down  may  better  illustrate  its  application:  Baker  on  Sales, 
sec  64.  Chief  Justice  Shaw  held  that  when  a  contract  is  for 
an  article  then  existing  or  such  an  article  as  the  vendor  **usu« 
ally  has  for  sale  in  the  course  of  his  business,  the  statute  ap- 
plied": Mixer  v.  Howarth,  21  Pick.  206;  82  Am.  Dec  266. 
In  the  same  case  Harris,  J.,  expressed  the  opinion  that  if  the 
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work  and  labor  required  to  be  done  in  order  to  fit  the  subjeet 
matter  of  the  oontraot  for  deliyery  was  to  be  done  for  the  ven- 
dor-the  caae  would  be  within  the  statute.  Storj,  J.,  said 
^^  that  where  the  subject  matter  of  the  contract  was  not  to  be 
created  by  manufacture,  but,  being  already  in  existence,  was 
merely  to  ^^  be  subjected  to  certain  labor  for  the  purpose 
of  rendering  it  deliyerablei  or  perhaps  CTon  of  changing  its 
character,  the  contract  would  be  within  the  statute  of  frauds, 
it  being  essentially  a  contract  of  sale'^  Story  on  8aleS|  Per- 
kins'  ed.,  sees.  260-260  b.  In  other  words,  if  tho  labor  and 
service  were  wholly  incidental  to  a  subject  matter  <n  etm^  the 
statute  applied:  Story  on  Sales,  Perkins'  ed^  sees.  260 e. 

The  rule  is  thus  stated  in  a  late  Massachusetts  case:  ^A 
contract  for  the  sale  of  articles  then  existing  or  such  as  the 
vendor,  in  the  ordinary  course  of  business,  manufactures  or 
procures  for  the  general  market,  whether  on  hand  or  not,  is  a 
contract  for  the  sale  of  goods,  to  which  the  statute  applies. 
But,  on  the  other  hand,  if  the  goods  are  to  be  manufactured 
especially  for  the  purchaser,  and  upon  his  special  order,  and 
not  for  the  general  market,  the  case  is  not  within  the  statute": 
Goddard  v.  Binney^  115  Mass.  450;  16  Am.  Rep.  112.  In 
O'NeU  V.  New  York  etc.  Mining  Co.^  8  Nev.  141,  the  court, 
virtually  following  the  rule  laid  down  in  Massachusetts,  held 
that  to  make  the  case  one  for  work  and  labor,  the  contract 
should  contemplate  or  require  some  change  in  the  condition, 
business,  or  circumstances  of  the  vendor.  In  Doum$  v.  £om, 
23  Wend.  270,  the  contract  was  for  the  purchase  of  wheat, 
only  a  part  of  which  was  threshed,  and  that  which  had  been 
threshed  was  to  be  further  cleaned.  It  was  held  that  the 
case  was  one  of  sale,  not  for  work  and  labor.  The  court  said: 
*'If  the  thing  sold  exist  at  the  time  in  tolido,  the  mere  fsct 
that  the  seller  is  to  do  something  to  put  it  in  a  marketable 
condition  did  not  take  the  contract  out  of  the  operation  of  the 
statute  of  frauds":  Cooke  v.  Millard^  6  Lans.  246;  Baker  on 
Sales,  sees.  80,  43.  In  Oilman  v.  HUl,  86  N.  H.  811,  it 
was  held  that  a  contract  for  sheep  pelts,  to  be  taken  from 
sheep,  was  a  contract  of  sale.  So  a  contract  for  the  purchase 
of  all  the  flax  straw  to  be  raised  from  Ibrty-five  bushels  of 
^®*  flaxseed,  and  to  be  ^^  delivered  in  a  dry  condition,  free 
from  grass,  weeds,  and  all  foreign  substances,^  was  held  a 
contract  of  sale,  not  for  work,  labor,  or  skill,  in  producing  the 
straw:  Brown  r,  Sanborn^  21  Minn.  402. 

When  wheat  was  sold  to  be  delivered  at  a  certain  mill,  and 
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there  was  e  conflict  in  the  evidence  as  to  whether  all  of  it  was 
threehed  prior  to  the  time  of  making  the  oontract,  and  the 
court  refused  to  instruct  the  jury  that  the  wheat  existed  in 
Bolido  at  the  time  the  contract  was  made,  and  not  having 
to  be  raised  or  manufactured,  though  unthreshed,  it  was  a 
contract  within  the  statute  of  frauds,  and  the  plaintiff  could 
not  recover,  the  case  was  reversed  for  the  refusal  to  give  the 
instruction.  The  court  adhered  to  the  doctrine  that  a  con- 
tract for^he  sale  of  goods  which  may  not  at  the  time  of  such 
contract  be  actually  made,  procured,  or  provided,  or  fit  or 
ready  for  delivery,  or  some  act  may  be  requisite  for  the  mak- 
ing or  completing  thereof,  or  rendering  the  same  fit  for  deliv- 
ery, is  within  the  statute:  Hardell  v.  McClure^  2  Finn.  289,  1 
Chand.  271.  In  a  cause  decided  in  1882  this  same  court 
approved  the  holding  in  Hardell  v.  UeClure^  and,  in  referring 
to  the  contract  in  that  case,  says:  "It  was  clearly  not  a  con« 
tract  for  special  labor  in  manufacturing  any  thing,  but  a  con- 
tract to  sell  and  deliver  a  certain  quantity  of  wheat'': 
Meineke  v.  Falk,  55  Wis.  427;  42  Am.  Rep.  722.  See  Clark  v. 
Niehohf  107  Mass.  547.  A  contract  for  the  sale  of  the  whole  of 
a  crop  of  cotton  for  a  certain  year,  to  be  delivered  at  a  certain 
price  per  pound,  as  soon  as  it  could  be  gathered  and  prepared 
for  market,  was  held  within  the  statute:  Cason  v.  Cheely^  6  Ga. 
554.  The  rule  we  have  announced  as  applicable  to  the  case 
at  bar  also  finds  support  in  the  following  cases:  Spencer  v. 
Com,  1  Met.  288;  Lamb  v.  Crafts,  12  Met.  853;  Gardner  v. 
Joy,  9  Met.  177;  Prescoit  v.  Locke,  51  N.  H.  94;  12  Am.  Rep. 
65;  AtwaUr  r.  Hough,  29  Conn.  508;  79  Am.  Dec.  229;  ^^ 
Finney  v.  Apgar,  81  N.  J.  L.  266;  Edwards  v.  Grand  Trunk 
Ry.  Co.,  48  Me.  879;  54  Me.  105;  Sawyer  v.  Ware,  86  Ala. 
675;  Bird  v.  MuhlinbHnk,  1  Rich.  199;  44  Am.  Dec.  247. 

The  evidence  in  this  case  shows  without  conflict  that  the 
defendant  expended  no  work,  labor,  skill,  or  money  on  the 
oats  other  than  he  would  have  done  if  there  had  been  no 
contract  of  sale.  The  case,  then,  is  one  clearly  within  our 
statute.  The  contract  not  being  in  writing,  no  part  of  the 
price  having  been  paid,  none  of  the  oats  having  been  de* 
livered,  no  evidence  of  the  contract  was  properly  receivable. 
For  a  review  of  the  cases  in  England  and  in  this  country 
reference  is  had  to  Benjamin  on  Sales,  Bennett's  edition,  1892, 
sectioos  90-110,  and  American  note  following. 

Several  other  errors  are  assigned.  They  need  not  be  con- 
as  in  no  event  can  the  plaintifl*  recover 
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Qitcler  the  contract  pleaded.  The  motion  to  dismiM  appeal 
and  aflBrm  the  jadgment  below  is  overruled.  For  the  reaaoDi 
given  the  cause  is  reversed. 


Statutb  of  Fsaitds— Sals  of  Obowimo  Crops,  Wnsma  wiTHnr.— 
Contraoto  for  a  nle  of  showing  poriodioai  orops  are  not  con  tracts  lor  tbt 
sale  of  an  intereet  in  land  within  the  meaning  of  the  statnte  of  frandip  aad 
need  not  bo  in  writing  to  giro  them  Talidi^:  Dovb  t.  MtFarUuntt  Zl  GiL 
e34;  09  Am.  Dec  S40.  Growing  wheat  is  an  intereet  in  land,  and  a  contraet 
concerning  it  is  within  the  statute  of  frauds:  MeUwamt  v.  HarriM,  20  Mo. 
467;  64  Am.  Dec.  196^  and  note.  Growing  grasses  are  a  part  off  the  land  at 
a  general  rule,  whether  wild  or  ooltivated,  and  aa  agreement  in  writing  is 
required  for  their  sale  and  severance  from  the  land:  Smith  r.  LaghUm,  38 
Kan.  644;  6  Am.  8k  Rep.  778»  and  note.  Growing  crops  are  not  *'  goods 
and  chattels"  within  the  moaning  of  the  seotion  of  the  statnte  of  frauds  wUeh 
requires  immediate  deliTorjt  Bmwal  T.  JEToeionib  H  ObL  S41t  79  Am.  Dsa 
147,  aad  aols. 


Statb  v.  Gliffobd. 

psiuwA^Ha] 

BvoBMOB— CosiFsaBZOMS  Umdbr  Oatb.— TestimouF  or  a  oonfessioB  gfv«i 
before  a  grand  jnrj,  under  oath  and  inrolnntarilj,  by  one  at  the  tine 
under  arrest  and  charged  with  the  crime  then  inquired  aboal^  without 
informing  him  of  his  rights  or  of  the  effect  of  his  testimony,  or  the  por 
sibility  of  its  use  against  him,  is  inadmissible  on  his  subsequent  trial  fsr 
euch  crime. 

EviDENoa — Ck>NFisnoNs  Uhdse  Oath. — A  statuts  providing  that  a  member 
of  the  grand  jury  may  be  compelled  to  disdcee  the  teetimony  of  a  witnesi 
examined  before  such  Jury  to  ascertain  if  it  is  consistent  with  that  gives 
by  him  at  the  trial,  does  not  make  teetimony  given  before  a  grand  jury 
under  oath,  and  involuntarily,  by  one  at  the  time  under  arrest  and 
charged  with  the  crime  then  inquired  about^  competent  on  his  trial  for 
such  crime. 

BviDKNOK— Vbrdiot  ozt  Cikoumstantiax.  Bvidbhob.— To  justify  a  cooTJe- 
tion  of  crime  on  circumstantial  ovidence  alone  it  must  be  inconsiitent 
with  any  reasonable  theory  of  innocence.  A  Terdict  based  on  evidenee 
which  only  raises  a  suspicion,  but  does  not  point  with  reasonable  esr- 
tainty  to  guilt,  must  bo  set  aaide. 

Byer%  and  Loektoood^  for  the  appellant. 

John  Y.  SioMf  attorney  gwieral^,and  T.  A*  Oh$$hiT$^  for  the 

state. 

^'^  KiNNK,  J.  1.  The  defendant  and  one  Fillmore  were 
indicted  for  stealing  from  the  bam  of  Axline  and  Smith,  in 
the  night-time,  twenty-six  bushels  of  clover-seed,  of  the  value 
of  one  hundred  and  twenty-five  dollars.  The  court  permitted 
a  witness  named  Cuppy  to  testify  in  rebuttal  on  part  of  the 
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state  M  to  statements  made  by  the  defendant  in  his  exami- 
nation before  the  grand  jory.  It  appears  that  while  the  de- 
fendant waa  under  arrest  and  in  the  county  jail,  charged  with 
the  commission  of  the  very  crime  for  which  he  was  afterwards 
indicted  and  tried,  the  foreman  of  the  grand  jury^  then  in  ses- 
sion, had  the  sheriff  of  the  coanty  bring  the  defendant  before 
said  body,  where  he  was  examined  under  oath  as  to  his  sup- 
posed connection  with  the  alleged  larceny.  It  does  not  appear 
that  the  defendant  was  informed  as  to  his  rights,  or  of  the 
effect  of  the  answers  he  might  give,  or  as  to  the  fact  as  to 
whether  or  not  such  answers  could  afterwards  be  used  against 
him.  No  minutes  of  his  testimony  were  taken  by  the  grand 
jury.  We  may  properly  assume  that  he  testified  under  oath, 
without  being  informed  as  to  his  rights,  or  the  effect  of  bis 
testimony,  or  the  possibility  of  its  use  against  him  thereafter- 
It  is  contended  that  his  statements  so  made  before  the  grand 
jury  were  not  voluntary,  and  hence  inadmissible  against  him 
upon  the  trial.  The  course  of  procedure  pursued  by  the  grand 
jury  with  reference  to  the  examination  of  this  witness  was 
unprecedented,  and,  to  our  minds,  wholly  unjustifiable  from 
any  point  of  view.  They  had  no  right. to  compel  the  defend* 
ant,  then  in  custody,  and  charged  with  the  commission  of  the 
crime  inquired  about,  to  give  testimony  before  them*  To  put 
him  under  oath,  under  such  circumstances,  without  advising 
him  of  his  rights,  was  attempting  to  take  an  unfair  advantage 
of  his  situation,  to  his  prejudice.  A  statement  so  procured 
could  ^^'  in  no  proper  sense  be  said  to  be  voluntarily  made. 
A  confession  or  statement,  to  have  been  voluntarily  made, 
must  proceed  *'  from  the  spontaneous  suggestion  of  the  party's 
own  mind,  free  from  the  influence  of  any  extraneous  disturb- 
ing cause.''  "  If  made  under  oath  by  the  party  charged,  upon 
a  judicial  inquiry  as  to  the  crime,  it  [the  confession]  is  re- 
jected, as  not  being  voluntary":  People  v.  MeMahan^  16  N.  Y. 
395.  The  law  is  well  settled  that  when  a  person  is  compelled 
to  answer  questions  under  oath,  put  to  him  by  a  committing 
magistrate,  touching  his- supposed  connection  with  the  crime 
then  being  investigated,  and  of  which  he  stands  accused,  his 
statements  are  not  admissible  against  him:  8  Am.  &  Eng. 
Ency.  of  Law,  488;  Wharton's  Criminal  Evidence,  sees.  668, 
669;  Suue  v.  Matthews,  66  N.  C.  106;  People  r.  MeMahon,  15 
N.  Y.  884;  PeopU  t.  Mondon,  108  N.  Y.  211;  67  Am.  Rep. 
709.  And  it  is  said  that,  unless  the  defendant  comprehended 
his  rights  fully,  and  is  informed  by  the  court  or  examining 
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bodj  that  bf«  refusal  to  answer  the  qnostioDS  propomided  to 
him  oould  not  projadioa  his  ease,  or  bo  oonstraed  as  an  eyi- 
donooof  his  guilt,  anj  rssponsivo  oonfessions  implicating  him 
in  the  crime  charged  must  be  regarded  as  involuntarj,  and 
hence  inadmissible:  Wharton's  Criminal  Evidence,  sees.  668, 
669;  Staie  y.  Ifefitf,  74  N.  0. 148;  1  Oreenleaf  on  Bvidenoe. 
sees.  225,  226,  and  notes.  The  same  rale  would  apply  as  to 
examinations  had,  as  in  this  case,  before  a  grand  jury.  Some 
of  the  states,  by  statute,  require  magistrates  conducting  such 
examinations  to  admonish  the  prisoner  as  to  the  effect  of  his 
answer  and  his  right  to  refuse  to  answer,  but  it  is  believed 
that  the  general  rule  of  law  is  as  above  staked,  even  in  tiie 
absence  of  such  a  statute. 

Counsel  for  the  state  contend  that  the  evidence  was  admis- 
sible, and  cite  Code,  sec.  4285;  State  v.  Hayderi,  45  Iowa,  11; 
State  V.  JZO10, 81  Iowa,  138,  and  some  ***  Indiana  cases.    The 
statute  referred  to  provides  that  a  member  of  the  grand  jury 
may   be  compelled  to  disclose   the  testimony  of  a  witness 
examined  before  such  jury  to  ascertain  if  it  be  consistent 
with  that  given  by  him  before  the  court.     It  cannot  be  said 
that  this  statute  had  the  effect  of  making  the  testimony  given 
before  the  grand  jury,  under  oath  and  involuntarily,  by  cue 
at  the  time  charged  with  the  very  crime  then  being  inquired 
about,  and  who,  when  so  examined,  was  under  arrest  there- 
for, competent  on  a  trial  of  the  party  under  indictment  for 
such  crime.     Counsel  have  cited  no  case  so  holding,  and  we 
find  none.     We  see  no  reason  for  holding  that  the  legislature, 
in  enacting  the  statute  referred  to,  intended  to  abrogate  the 
universal  rule  of  law  that  involuntary  admissions  in  confes- 
sion of  a  defendant  charged  with  a  crime  are  inadmissible 
against  him  on  a  trial  for  such  crime.    The  statute  was,  we 
think,  not  intended  to  cover  such  a  case,  and  thereby  permit 
a  grand  juror  to  give  evidence  of  such  involuntary  confession 
which  no  other  person  is  permitted  to  testify  ta    If  the 
defendanti  when  examined  before  the  grand  jury,  had  been 
advised  as  to  his  rights,  and  then  given  evidence,  the  role 
might  be  different    In  StaU  v.  Br%gg%^  68  Iowa,  424,  it  was 
held  that  a  plea  of  guilty,  entered  by  a  defendant  to  a  pre- 
liminary information,  he  not  being  informed  as  to  his  legal 
rights,  was  a  voluntary  admission  of  his  guilt,  and  admis- 
sible against  him.    No  authorities  are  cited  in  support  of 
this  holding.    In  the  case  at  bar  the  defendant  was  put 
nnder  oath.    He  was  taken  before  the  grand  jury,  not  of  his 
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own  Tolition,  bat  by  the  direction  of  the  examining  bodj,  for 
the  purpose  of  being  Interrogated  as  to  hie  rappoeed  connec- 
tion with  the  crime  with  which  he  wae  accosed.  In  the 
Brigge  eaee  the  magistrate  afforded  him  an  opportunity  to 
plead  guilty  or  not  guilty.  In  the  case  at  bar  the  proceed* 
ings  as  to  the  defendant's  being  sworn  and  examined  were  of 
a  a*A  compulsory  character,  no  election  being  afforded  him. 
For  these  and  other  reasons  the  holding  in  StaU  v.  Brigg$^ 
68  Iowa,  424,  does  not  apply:  See,  also,  StaU  ▼•  Carroll^  85 
Iowa,  !• 

2.  It  is  claimed  that  the  evidence  does  not  warrant  a  rer- 
dict  of  guilty.  In  substance,  the  eyidenoe  shows  that  Axline 
and  Smith,  in  January,  1892,  had  thirteen  sacks  of  clover- 
seed  stored  in  their  barn;  that  about  January  20,  1892,  said 
seed  was  stolen  by  some  one;  that  it  was  of  the  value  of  one 
hundred  and  twenty«five  dollars;  that  one  Clouser  had  worked 
for  Axline  and  Smith,  and,  among  others,  knew  where  the  seed 
was  stored;  that  he  visited  Fillmore,  who  was  jointly  indicted 
with  the  defendant,  before  the  seed  waa  taken;  that  the  sacks 
which  had  contained  the  seed  were  found,  after  it  had  been 
stolen,  at  Hancock,  Iowa;  that  about  the  time  the  seed  was 
taken  Fillmore  hauled  to  Council  Bluffs,  and  sold  there,  about 
twenty-six  bushels  of  clover-seed;  that  Clifford  went  with  him 
to  Council  Bluffs,  and  on  the  way  he  ascertained  from  Fill* 
more  that  he  had  clover-seed  in  the  sacks  in  the  wagon,  and 
saw  him  hide  the  sacks  under  a  culvert  in  the  wagon-road, 
where  they  were  afterwards  found.  It  appears  also  that  the 
defendant  accompanied  Fillmore  back  from  Council  Bluffs  to 
Avoca.  The  reasons  the  defendant  gave  for  going  to  Council 
Bluffs  with  Fillmore  were,  in  part  at  least,  unsatisfactory. 
But  there  was  no  direct  evidence  in  any  way  connecting  the 
defendant  with  the  crime  charged.  So  far  as  appears  he 
received  no  part  of  the  money  paid  Fillmore  for  the  seed. 
It  does  not  appear  that  he  was  seen  at  or  near  the  barn 
where  the  seed  was  stored.  There  is  no  showing  that  he  in 
any  manner  exercised  any  control  over  the  seed,  or  the  team 
and  wagon  by  means  of  which  it  was  conveyed  to  Council 
Bluffs.  The  defendant  seems  to  have  been  a  passenger  with 
Fillmore  to  Council  Bluffs,  under  suspicious  circumstances, 
which,  however,  ^'*  are  explainable  and  consistent  with  his 
innocence  of  the  crime  charged.  The  testimony  does  not 
point  with  reasonable  certainty  even  to  the  defendant's 
guilt.     Stated  most  strongly  against  the  defendant|  it  ia  a 
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ease  of  •Dspicion,  not  of  guilt  established.  We  are  at  a  loss 
to  understand  on  what  the  jnrj  based  a  verdict  of  guilty, 
unless  it  was  that  the  defendant,  in  a  few  of  his  answers, 
evinced  a  disposition  to  be  what  is  usually  called  a  *' smart" 
witness.  The  verdict  is  without  foundation  to  support  it,  and 
cannot  stand. 

8.  It  clearly  appears  from  this  record  that  the  trial  court 
had  grave  doubts  as  to  the  defendant's  guilt  When  the  court 
came  to  impose  sentence  on  the  defendant  he  said  to  him: 
'^  Mr.  ClilTord,  it  is  contrary  to  my  usual  practice  to  make  any 
comments  when  passing  judgment  in  cases  of  this  kind,  but 
in  this  case  I  am  constrained  to  say  to  you  that  you  haTS 
been  found  guilty  of  the  crime  of  larceny  upon  very  slight 
evidence.  I  firmly  believe  that  if  you  had  conducted  yourself 
upon  the  witness-stand  as  you  should  have  done  no  jury 
could  have  been  found  that  would  have  returned  a  verdict  of 
guilty  upon  such  slight  and  trivial  evidence.'*  The  conduct 
which  the  court  speaks  of  was  the  manner  of  the  defendant 
on  the  stand,  especially  in  his  answers  to  certain  questions 
relating  to  his  reasons  for  going  to  Council  Blufis.  These 
answers,  which  we  need  not  set  out  here,  indicated  a  want  of 
moral  character  and  rectitude  in  other  directions.  We  think 
this  was  clearly  a  case  where  the  trial  court  should  have  exer- 
cised its  right  to  set  aside  the  verdict  If  a  man  is  to  be  com- 
mitted to  the  penitentiary  for  a  crime,  his  guilt  of  which  is 
established,  if  at  all,  by  circumstantial  evidence,  such  evi- 
dence should  not  only  point  him  out  as  guilty,  but  be  incon- 
sistent with  any  reasonable  theory  as  to  his  innocence.  This 
the  testimony  in  this  case  fell  far  short  of  doing.  It  **^  will 
not  do  to  let  a  verdict  stand  which  deprives  a  man  of  bis 
liberty  when  it  is  based  upon  mere  suspicion. 

The  judgment  of  the  district  court  is  reversed. 


CoNrsAsioics  UiiDaB  Oath— Whsn  Admissibls. — A  TolontAry  eonfc 
made  under  oath  by  a  person  accused  of  crime  ia  admiaaibla  ia  aTidenea 
agaiust  him  on  hia  trial  for  anoh  crime  if,  before  making  it,  he  waa  duly 
warned  that  any  statement  made  by  him  might  be  Qsed  in  evidence  against 
him.  If  a  defendant  charged  with  crime,  at  his  preliminary  examinatioa 
before  a  magistrate,  ia  informed  about  hia  rights  with  regard  to  a  voluntary 
confession,  and  warned  that  if  he  does  make  such  confession  it  may  be  used 
in  evidence  against  him,  makea  a  statement  confessing  hia  gnilt,  it  is  legiti- 
mate evidence  against  him  on  a  aubsequent  trial  for  such  crime,  and  ia  not 
rendered  inadmissible  by  the  fact  that  it  was  made  while  he  waa  ander  arrset^ 
and  was  sworn  to  by  him:  8ala$  v.  6'to/«,  31  Tex.  Grim.  Rep.  4S5;  Jackmm  t. 
SltUe,  .9  Tex.  App.  458;  Alfred  ▼.  8taU,  2  Swan,  581;  PeopU  t.  KeUejf,  47 
OaL  125;  StaU  w. BraiUiam.  18  8.  C.  389;  SiaU  v.  DtGrqi.  113  N.  a  688. 
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Btetamtiite  mmim  by  a  priaoner  under  o4tb  tA  m  eeroiMr^t  inquMl  an  ftd* 
mianble  agftinct  him  on  bU  triftl  for  mnrder,  althongh  b«  kn«w  at  the  tiin« 
tbe  statomaot  wm  mada  that  ba  woald  probably  ba  arraatad  for  tba  murder, 
and  waa  informed  by  iba  coroner  that  mmora  implieated  him,  and  that  ba 
bad  a  right  to  refuie  to  teetifyt  TeaekonU  r.  PeopU,  41  N.  T.  7.  Snch  eri- 
denoa  ia  inadmiaBible,  however,  if  the  witneea  la  not  informed  of  bia  legal 
right  aand  the  fauot  that  be  ia  eoepeoted  of  the  erime  under  inTestigation; 
8uue  T.  Tcmng,  119  Mo.  496.  Volnntary  etatameuta  made  by  a  witoeaa 
befbre  a  eoroner'a  jnry,  whioh  be  reqneata  tba  priTilege  of  making  to  oait 
the  guilt  upon  another,  are  admiesible  against  him  on  bia  trial  for  murder: 
Siaie  Y.  Wiidom,  119  Mo.  689. 

When  a  prisoner  Tolnntarily  eonfeaaea  before  an  examining  magiatrate, 
whoee  duty  it  ia  to  take  the  examination  in  writing,  anob  writing  alone,  if 
producible,  ia  oTidenoe  of  the  confeaaion,  and  it  cannot  be  proved  by  parol: 
Stqfe  T.  Brattham,  13  S.  C.  389;  Wrighi  ▼.  8uU€,  60  Miaa.  332;  Cicero  t.  State, 
64  6a.  166.  But  when  anch  confesaion  ia  duly  reduced  to  writing,  not  ao 
authenticated  aa  to  render  it  competent  evidence^  parol  proof  ia  admiaaible, 
after  laying  the  proiier  predicate,  to  abow  the  atatementa  made  by  the 
defendautin  bia  confesaion  before  the  examining  court:  Oujf  w.  Stattf  9  Tex. 
App.  161;  Brown  t.  State,  71  Ind.  470.  It  ia  to  be  presumed  that  anch  con. 
fe*aion  waa  reduced  to  writing  by  the  magistrate  in  the  discharge  of  his 
official  duty,  and,  when  the  o£Bcial  record  of  such  confesaion  ia  shown  to  ha\  e 
been  loet^  parol  evidence  of  it  ia  admiaaible:  HigJUower  v.  State^  68  Miss.  636. 

When  a  eonfeasion  made  by  a  defendant  in  a  depoeition  before  a  commit- 
ting magistrate  is  offered  in  evidence  a  proper  foundation  for  ita  introduc- 
tion must  be  laid  by  preliminary  proof,  showing  prima /ode  that  it  waa 
ToInntarily  made,  and  the  defendant  ia  entitled,  before  it  ia  received,  to 
proTC  that  it  waa  not  ao  made:  People  t.  Soto,  49  Oal.  67.  When  a  peraon, 
although  he  ia  aubsequently  charged  with  a  crime,  appeara  Toluntarily  and 
givea  his  testimony  in  relation  thereto  before  any  accusation  baa  been  made 
againat  him,  hia  eonfeasion  or  statement  made  under  oath  is  admissible 
against  him  on  bia  trial:  Clough  ▼.  State,  7  Neb.  320.  Thua,  on  a  trial  for 
murder,  atatementa  made  by  the  prtaoner,  aa  a  witness  before  the  coroner, 
before  he  had  been  charged  with  the  crime,  and  before  it  was  known  that  a 
murder  had  been  committed,  are  admissible  against  him:  HtndrichMm  v.  Peo- 
pie,  10  N.T.  20;  61  Am.  Dec.  720;  WilHameY.  ComnumweaUh,  29  Pa.  St  102. 

If  a  person  confesses  a  killing  before  a  coroner's  jury,  and  the  grand  jury, 
under  an  agreement  that  such  confession  shall  not  be  used  against  him  if 
be  testifies  tmthfnlly  and  fnlly  on  the  trial  of  bis  accomplice,  and  before 
such  trial  eecapes,  and  fails  to  so  testify,  his  confession  ia  admissible  against 
him  on  his  subsequent  trial  for  the  same  crime:  State  v.  Moran,  16  Or.  262. 

A  confession  voluntarily  made  before  a  grand  Jury,  touching  an  offense  for 
which  one  is  nnder  arrest,  may  be  given  in  evidence  against  him  by  members 
of  snch  jury  upon  hia  trial  for  the  Crime:  Stater,  OarroU,  86  Iowa,  1;  State 
▼.  Moron,  16  Or.  262. 

A  plea  of  guilty  by  a  peraon  accused  of  crime  before  a  committing  magia- 
trate  is  admissible  in  evidence  against  him  aa  a  oonfeesion  on  his  trial  for  the 
same  crime:  Conimomoeatth  t.  Brown,  160  Mass.  330.  This  ia  especially  true 
if  such  plea  ia  voluntarily  made  after  the  aocoaed  ia  legally  warned  by  the 
magistrate:  Bke  t.  State,  22  Tex.  App.  664. 

What  a  witness  voluntarily  te»titied  to  at  a  former  trial  of  another  party 
for  a  crime  ia  admissible  against  him  as  an  admission  on  his  trial  for  the 
ovinia:  BurtmU  w*  Staie^  67  Ga.  622;  Dickereon  t.  State,  48  Wia.  288. 
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ThbitfttomantfsrtfBted,  and  th«  ooalntfy  ^oetriat  viliiMiM^  li  J^niplfaf 
r.  fiM<  MMiM.  619;  JmOmmw.  AM.  MMin.  tlL 

Stetoomiti  Tfll«BtMilj«Mi4«  hy  iiilt«a— Ifa  mmHmimti  mm  •*•  ft 
trial  an  adiniwibtt  in  tridrnMa  agaiaal  hiai  as  adwiaaiaaas  P^sofk 
43  Hich.  a08;  38  Am.  Rap^  182}  Atato  ▼.  UkUagB,  71  Maw  645;  38  Am.  Bapi 
498;  8$aU  ▼.  J^ermm,  77  Maw  138;  Dmnca  ▼.  Am^  83  Ga.  80O;  AWi  t. 
Okm,  60  Wia.  218;  38  Am.  Bap.  846;  /Vipb  ▼•  XaAp;  47  OU.  126;  giwima 
fMoltlT.  JlfyaoUi^  Itt  Maaai  464;  aad  may  U  pwrad  bj  tlw  indga  af  tka 
aooH  ia  vhiflh  ftha  flnl  trial  waa  aattd«alads  JMt  T.  i>i^  67  Omp.  6ttw 

A  awam  aaofamian  mada  by  a  dafendaat  laaf  aatarior  ta  hia  tria^  aad 
not  prelimiBary  therata^  ia  admiiaiWa  in  ^ndmrn  againat  him:  UmUed  Staim 
T.  Brcwmt  40  Fad.  Rap.  467. 

When  woi  ildminMr.— OaafaaaiaM  mada  bj  •  paiaaa  aaaaaad  af  arima  a* 
hia  praliminary  azanunatiaa^  ar  ia  alhar  j«diaial  prooaadiofs  whila  Im  ii 
andar  oath,  witlioat  hia  baing  iaformad  of  hia  lagal  rights  ar  that  aCata- 
BMBta  or  oonfaaaioBa  mada  by  him  may  ba  aabaaqoastly  «aad  agaiDst  htn^ 
ara  not  aonaidarad  Tolontary,  and  ara  oot  admimibla  ia  avidanaa  agaiait 
him  OD  hia  aabaaqnaat  trial  for  tha  aaoM  erioMk  Im  othar  ward%  whaa  aa 
aoooaed  ia  oompoUad  to  anawar  qaaatiooa  mMlar,aath»  pst  to  him  by  »  aoai- 
witting  magiatrata,  tonohing  hia  anppoaad  oonnaatian  with  tha  crima  thm 
nndar  inTaatigation,  without  Ilia  baing  tnfonnad  of  hia  lagal  nghta  and  tha 
effect  of  hia  repliea,  hia  admimiona  or  atatemanta  aia  not  admiaaibla  againsl 
him  on  bia  trial:  CqfM  t.  SitUe^  26  Fla.  601;  23  Am.  8t»  Sep.  626,  and  note 
637;  People  t.  Momhn,  108  N.  7.  211;  67  Am.  Rap.  700;  People  t.  MeMakaa, 
16  N.  Y.  384;  UfiUed  SiaUi  ▼.  WiUiami,  1  Cliff.  6;  Ptier  t.  Stale,  4  Smedea 
A  M.  31;  anilad  Staiee  r.  Baeoadwe,  2  Cranoh  a  a  30;  UmUd  Stake  ▼. 
Duffy,  1  Oranch  O.  a  164;  Waiker  t.  State^  28  Tex.  App.  112;  Comnioa- 
weaiik  ▼.  Harmon,  4  Pa.  St  289;  SckoeJIer  ▼.  State,  3  Wia.  823;  StaU  w, 
Borie,  UV.  a  \4S;  State r.Mattkewe^WV.  a  10^  A plaa of  gnUty, oilered 
by  a  defendant  ebarged  with  mnrdert  bat  rafnaed  by  tha  oonrt^  cannot  ba 
given  in  aridenoa  againat  him  on  tha  trial:  State  t.  Meyers,  99  Ma  107. 

OiBOUMSTAXTiAi.  Btzdmob— SumcuKOT  ov.^To  Warrant  a  conrietian 
on  oircnmatantial  evidenoa  alone,  tha  cironmetancaa  tahan  together  ahoold 
ba  of  a  condualTe  natnre  end  tendency,  leading  an  the  whale  to  a  aatiabetory 
oondnaion,  and  producing,  in  affect^  a  raaaonabla  and  moral  eartainty  thU 
the  aoonaad,  and  no  one  elae^  committed  tha  oflbnaa  ahargadt  Ckurltm  w. 
Peepie,lBOUL  181| mi^  p.  34i^  and boI%  with tim 
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NoTT  V.  Ownr. 

|86  1CAnn,«.] 

OomrAmnr— BioBT  ov  Pavt  Owmsb  to  TiBimrATB  TnrAiior  ov  Hn  Tame, 
When  a  Imildiiig  owned  in  oommon  U  ooevpi«d  bf  a  ttnnat  of  th«  d]f« 
ferent  oo-ownen  nndar  tep*rnto  agrMOiante  batwMn  th«m  and  biniMlf, 
oo«  of  inch  owners  of  an  nndirided  ono-foorth  interetl  -in  tfao  building 
cannot  arbitrarilj  torminato  the  tananoy  as  to  bis  sbars  in  tho  promissa 
bj  raising  tho  rent  tbereon,  and,  if  tho  tenant  neoessarilj  oontinnes  to 
oeeapy  the  whole  bailding,  be  is  liable  to  snob  part  owner  only  far  iea» 
sonable  rent  for  the  beneficial  nee  of  his  share  of  the  prsmista 

B.  H.  Notty  for  the  plaintiff 

/.  0.  Bradbury^  for  the  defendant 

^  PsTSBfly  C.  J.  The  plaintiff,  representing  the  ownership 
of  one  undivided  quarter  of  a  atore,  bad  rented  his  quarter  at 
the  same  rate  that  the  other  quarters  were  rented,  there  being 
separate  contracts  between  the  different  owners  and  the  ten- 
ant. Becoming  dissatisfied  with  the  amount  of  rent  so  re- 
ceived, he  undertook  to  terminate  the  tenancy  as  far  as  his 
undivided  quarter  was  concerned,  and  notified  the  tenant  that 
if  he  occupied  his  share  of  the  premises  after  a  certain  date  the 
rent  would  be  at  an  increased  rate,  and  that  the  tenant's  con- 
tinued occupation  would  be  regarded  as  an  acceptance  on  his 
part  of  the  new  terms  proposed.  As  the  tenant  did  not  acqui- 
esce in  the  proposal  of  the  plaintiff,  this  suit  is  brought  to 
recover  the  amount  of  rent  claimed  by  the  plaintiflF,  the  defend- 
ant persisting  in  a  continued  occupation  of  the  whole  property 
in  pursuance  of  contracts  with  the  other  owners. 

The  plaintiff's  proposition  that  the  tenant  cannot  rightfully 
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occupy  the  store  at  all  anleu  there  be  an  agreement  with  him 
for  the  occupancy  of  his  one-quarter  is  far  from  tenable. 
Were  be  a  sole  owner  he  could  manage  his  own  property  in 
his  own  way.  But,  as  an  owner  of  property  in  common  with 
other  owners,  he  is  not  entitled  to  dictate  the  management  of 
their  interests,  as  well  as  his  own,  without  their  consent  The 
error  of  the  plaintiff  lies  in  regarding  the  tenant  as  in  posses- 
sion of  the  store  nnder  ^**  some  agreement  with  him.  The 
defendant  is  forbidden  by  the  plaintiff  to  be  his  tenant.  He 
is  occupying  the  premises  by  virtue  of  an  agreement  with  the 
other  owners,  and  in  occupying  their  undivided  shares  he 
necessarily  occupies  the  whole  store,  and  for  the  beneficial 
use  of  the  plaintiff's  share  of  the  same  he  becomes  liable  to 
pay  him  a  reasonable  rent  therefor. 

Were  it  otherwise  any  tenant  in  common  would  have  the 
power  by  his  perverseness  to  actually  destroy  the  valuable  use 
of  the  common  property.  The  plaintiff  is  really  in  more  con- 
troversy with  his  co-owners  than  with  the  occupant  of  the 
store.  The  law  frowns  upon  the  idea  of  any  such  despotic 
power  being  possessed  by  an  owner  in  common  over  the  com- 
mon  property. 

The  plaintiff  has  already  received  rent  at  the  same  rate  as 
that  received  by  his  co-owners,  which  he  credits  in  partial 
payment  of  his  claim,  while  we  think  it  should  be  in  full  sat* 
isfaction  thereof.    He  has  already  received  a  reasonable  rent 

Plaintiff  nonsuited.  ^^^^^ 

Aonov  fOB  Usa  aitd  OoovFATioirt  8m  aole  lo  FHagmrtM  ▼•  BttU,  40 
▲m.  Dm.  28^  290}  iT^or  v.  DtniMf^  6  Oill,  18«  46  Am.  Dm.  iSfll 


BbIARD   V.    GOODALV. 

[86  1CADI&  ICO.] 

ArPBLLATB  pBAonca. — An  appeal  mutt  be  ditmuMd  anlen  tiis  appellMitli 
right  io  appeal  ii  affirmatiTely  Mtabliahed  by  the  oaM  praeented. 

AmLLATi  PaAonoa— Who  mat  Affxal.— Under  a  statate  giTing  the 
right  of  appeal  to  any  person  aggrieved  by  a  probate  dMiM  the  only 
penone  who  may  exercise  snch  right  are  those  who  haTO  righte  which 
may  be  enforoed  at  law  and  whose  peonntary  interest  maybtestd>* 
lished  in  whole  or  in  part  by  the  deoTM. 

AmiXATK  Practxob. — An  appeal  by  a  sister  from  a  probate  dMTM  appoint- 
ing a  gnardian  for  her  sister  m  a  person  of  unMund  mind,  which  neither 
specifies  any  reason  for  the  appeal  nor  alleges  in  the  ezoeptions  that 
the  appellant  is  an  heir  apparent  or  an  heir  preramptive  of  the  ward, 
and  which  fails  to  show  aflBrmatiTely  that  the  appellaatia  legally  tntsr- 
ested  in  the  ward's  estate,  should  be  dlBuiissed* 
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R,  H,  Nott^  for  the  appellant. 
John  M»  Ooodwin,  for  the  appellee. 

^^^  Whttehoubs,  J.  Thin  is  an  appeal  from  the  decree  of 
B,  judge  of  probate  appointing  a  guardian  to  a  person  of 
unsoand  mind.  The  appellant  is  a  sister  of  the  ward,  and 
the  presiding  justice  ruled  that  she  was  not  a  person  aggrieved 
bj  the  decree  within  the  meaning  of  section  28,  chapter  63,  of 
the  Revised  Statutes.  The  case  comes  to  this  court  on  excep- 
tions bjr  the  appellant. 

Unless  the  appellant's  right  to  appeal  is  affirmatively 
established  by  the  ease  presented  the  appeal  will  be  dis- 
missed: PettingUlY.  Peitingillf  60  Me.  419;  Dewing  v.  Adams^ 
34  Me.  41. 

"The  persons  indicated  bj  the  statute  under  the  term 
*  aggrieved'  are  not  those  who  may  happen  to  entertain 
desires  on  the  subject,  but  only  those  who  have  rights  which 
may  be  enforced  at  law,  and  whose  pecuniary  interest  might 
be  established  in  whole  or  in  part  by  the  decree":  Deering  v. 
Adains^  34  Me.  41,  and  cases  cited. 

With  respect  to  the  petition  of  a  guardian  for  the  sale  of 
his  ward's  estate  it  is  provided  by  section  26,  chapter  71,  of 
the  Revised  Statutes,  that  '^  all  heirs  apparent  or  presumptive 
of  the  ward  shall  be  considered  interested  in  the  estate  ";  and 
in  LurU  v.  Aubensj  39  Me.  392,  it  was  held  that  an  heir  pre- 
sumptive of  the  ward  was  entitled  to  have  an  appeal  from  a 
decree  appointing  a  guardian. 

But  in  the  case  at  bar  it  is  neither  specified  in  the  rea* 
sons  for  the  appeal  nor  alleged  in  the  exceptions  that  the 
appellant  is  either  an  heir  apparent  or  an  heir  presumptive 
of  the  ward.  It  is  stated  in  the  exceptions  that  she  is  a  sister 
of  the  ward;  but  non  constat,  that  a  sister  is  an  heir.  There 
may  be  nearer  relatives;  the  ward  may  have  children  living. 
It  is  neither  alleged  nor  proved  that  the  appellant  is  an  heir. 
It  does  not  *^'  affirmatively  appear  from  the  case  presented 
that  the  appellant  is  legally  interested  in  the  ward's  estate. 
It  is  not  established  that  she  is  *^ aggrieved"  within  the 
meaning  of  the  statute  or  the  purview  of  the  authorities 
'  cited. 

All  questions  of  fact  involved  in  the  case  were  finally 
determined  by  the  presiding  justice.  His  ruling  upon  the 
question  of  law  presented  was  undoubtedly  correct. 

The  appeal  being  a  nullity,  tlie  court  has  no  jurisdiction  to 


o28  Stats  ••  Sdwabm.  [Maine. 

alBrm  or  reTerae  the  decree:  Gray  y.  Qardner^  81  Me.  558; 
Mitliken  y.  Marey^  85  Me.  842.  The  entry  most  acoordinglj 
be,  ezceptione  OYerrulecL    Appeal  dismissed. 


Pabtt  AanamwED  aed  kaving  a  right  of  ivpwl  froai  a  dserw  ii  «m 
wb«M  paevaiary  iattrMlis dirtetly  affaetad  hgr  thadaaraat  ana  vhoaa  ri|^ 
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Stath  i;.  Edwards. 

[»  Mado^  liz.] 

Mnis  Tool  tea  Oanmnre  Obaim— UauaT.— Tlia  awawr  aad  epaialor  of 
a  pablia  griatanill  ia  boaad  to  raoaiTa  all  griata  of  giaia  taadarad  to  ba 
ground,  aad  to  grind  for  tha  toll  apaoified  by  alatnta.  Any  agraamant 
for  toU  ia  axoaaa  of  that  fizad  by  tha  atatota  ia  naariona  and  Toid. 

ODaarmmoKAL  Law— Rioulatiom  or  Pitblio  OaisnciUA — Aa  ownar 
of  a  gristmill  who  makas  hia  mill  pnblio,  aad  aaanmea  to  aarva  tha  pab- 
lio,  tbaraby  dadieatea  his  mill  to  pnblio  oaa,  and  it  baoomea  aabjoet  to 
lagislativa  ragnlation  and  eontrol  ao  long  as  it  ramaina  paUio. 

OoMsriTUTioaAL  Law.^Rmulatiom  or  Publk  GaiSTaiiLLB  ia  withia  tha 
lagislatiTo  powar.  A  atatata  apacifying  tha  amonat  of  toll  that  may  bt 
obaigad  for  grinding  grain  at  anoh  mills  ia  oonatitvtional  aad  valid. 

C.  F.  Daggettf  county  €Uiomey^  for  the  state. 
L.  C  Steams^  for  the  defendants. 

^**  Haskell,  J.  The  defendants  were  convicted  under 
the  Revised  Statutes,  chapter  67,  sections  5  and  6,  as  amended 
bj  the  act  of  1885,  chapter  832,  on  two  several  counts:  1. 
Of  refusing  to  receive  grain  at  their  gristmill  there  tendered 
to  be  ground;  2.  Of  taking  excessive  toll.  The  defendants 
have  exception  to  the  ruling  of  the  court  that  they  were  bound 
to  receive  the  grists  of  grain  offered,  and  grind  the  same  for 
the  toll  specified  by  the  statute,  and  that  an  agreement  for 
toll  in  excess  of  that  fixed  by  statute  would  be  no  defense. 

The  case  does  not  show  what  kind  of  a  mill  the  defendants 
operated,  nor  whether  it  was  a  public  or  private  mill,  nor 
whether  it  was  a  water-mill,  steam-mill,  or  windmilL  It  as- 
BumeSi  however,  that  it  was  a  gristmill,  used  fiur  grinding 
grain  for  the  public. 

Exceptions  must  show  suflBcient  facts  to  make  the  roling 
erroneous:  Beed  v.  Beed,  70  Me.  504.  In  this  case,  therefore, 
if  the  ruling  excepted  to  be  correct,  and  the  statute  under 
which  the  conviction  was  had  be  constitutional  when  ap- 
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plied  to  any  kind  of  a  gristroill,  judgment  mast  be  entered 
^**  on  the  verdict  And  it  roaj  be  assumed  that  defendants' 
mill  was  a  public  gristmill,  propelled  by  a  head  of  water  ob- 
tained under  authority  of  the  mill  act:  Rev.  Btats.,  c.  92. 

Assuming  the  mill  to  be  a  public  mill,  and  the  statute 
under  which  the  conviction  was  had  to  be  valid,  an  agree- 
ment  between  the  owner  of  the  grain  and  the  defendants,  for 
toll  in  excess  of  the  statute  quantity,  can  be  no  defense.  The 
act  of  the  defendants  in  taking  excessive  toll  was  just  as 
much  in  defiance  and  violation  of  the  statute,  when  taken 
by  agreement  with  the  owner  of  the  grist,  as  if  taken  without 
his  consent  The  defendants'  act  is  prohibited  by  the  statute* 
They  were  required  to  run  their  public  mill  for  statute  toll, 
with  equal  dispatch  for  all  the  patrons  of  their  mill.  They 
were  required  to  receive  grists  and  grind  them  in  their  turn, 
without  motive  for  unequal  dispatch  to  those  willing  to  pay 
an  extra  price  for  it  The  taking  of  usury  by  agreement  with 
the  borrower  of  money  is  analogous.  Freedom  from  blame 
on  the  part  of  the  lender  is  not  a  bar  to  the  borrower's  right 
to  recover  back  the  usury:  Houghton  v.  StoweU^  28  He.  216, 
The  statute  under  which  the  conviction  was  had  imposes  no 
such  condition. 

But  it  is  stoutly  asserted  that  the  statute  is  unconstitutional 
as  an  invasion  of  the  private  right  of  enjoyment  of  property. 
The  mill  act  of  Maine  applies  to  all  water-mills;  and  whether 
its  validity  results  from  the  exercise  of  eminent  domain,  as 
supposed  by  many  cases — Jordan  v.  Woodard^  40  Me.  817; 
Great  FalU  Mfg.  Co.  v.  Femald,  47  N.  H.  444;  Olmatead  v* 
Camp,  83  Conn.  532;  89  Am.  Dec.  221;  and  others  cited  by 
Gould  on  Waters,  sec.  263,  and  by  the  supreme  court  in  Head 
V.  Amoskeag  Mfg.  Co.,  113  U.  S.  9 — or  from  the  proper  regula- 
tion of  the  rights  of  riparian  owners,  so  as  to  best  serve  the 
public  welfare,  having  due  regard  to  the  interests  of  all,  as 
held  in  Head  v.  Amoskeag  Mfg.  Co.^  1 13  U.  S.  9,  and  in  Mur^ 
dock  V.  Stickneiyt  8  Cush.  113,  and  remarked  by  the  court  in 
Lowell  V.  Boston^  111  Mass.  466,  15  Am.  Rep.  89,  it  is  unneo* 
essary  now  to  consider. 

It  is  conceded  by  all  authorities  that  the  public  use  of  property 
by  the  individual  is  within  the  scope  of  legislative  control.  And 
it  matters  not  whether  the  use  be  authorized  by  express  statute 
^®'  or  dedicated  by  the  individual  proprietor.  If  it  be  a 
public  use  it  is  within  the  supervision  and  control  of  the 
legislature.    The  troublesome  question  is,  Whether  the  use 

AM.  Ss.  Rsr..  Vou  XLL 
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be  public:  Tyler  ▼.  Beacher^  44  Vt  648;  8  Am.  Rep.  898. 
In  most  branches  of  business  the  public  has  an  interest 
That  interest  varies  according  to  the  surrounding  condi« 
tions  of  the  particular  business  in  question.  If  it  be  a 
monoply,  the  interest  of  the  public  to  be  fairly  and  con- 
veniently served  is  much  greater  than  when  the  monopoly 
ends  by  force  of  wholesome  competition.  A  distinction  must 
be  made  between  a  public  use  and  a  use  in  which  the  pub- 
lic has  an  interest.  In  the  former  case  the  public  may 
control,  because  it  is  a  use  within  the  function  of  govern- 
ment to  establish  and  maintain.  In  the  latter  case  it  is  a 
private  enterprise  that  serves  the  public,  and  in  which  it 
is  interested  to  the  extent  of  its  necessities  and  convenience. 
The  former  is  clearly  within  the  control  of  the  legislature, 
while  the  latter  may  not  be.  Many  authorities,  however,  go 
to  that  extent:  Munn  v.  /Utnott,  94  U.  S.  113;  Budd  ▼.  New 
York,  143  U.  S.  517,  and  cases  cited.  The  public  is  interested 
to  be  well  and  reasonably  served  at  the  store  of  the  trades- 
man, the  shop  of  the  mechanic,  and  the  office  of  the  pro- 
fessional man,  and  yet  all  these  vocations  are  private.  The 
goods  on  sale  in  the  store,  material  furnished  by  the  mechanic, 
and  the  skill  employed  by  the  professional  man,  are  the  indi- 
vidual property  of  each  one  respectively.  Their  vocations 
are  exercised  for  their  own  gain,  and  they  have  a  right  to 
the  fruits  of  their  own  industry  without  legislative  control. 
It  must  not  be  understood  that  each  one  may  not  be  prop- 
erly subjected  to  suitable  police  regulations  as  to  the  manner 
of  his  business:  2  Kent's  Commentaries,  340;  but  the  busi- 
ness cannot  be  thereby  controlled  and  the  pro6ts  to  be  gained 
therefrom  destroyed,  taken  away,  or  limited  by  the  establish- 
ment of  prices;  otherwise  we  should  have  a  paternal  govern- 
ment that  might  crush  out  all  individual  liberty,  and  the 
declaration  of  our  constitution  would  become  as  valueless  as 
stubble. 

It  is  conceded  by  all  authorities  that  common  carriers, 
common  ferries,  common  roads,  common  wharves,  common 
telegraphs,  and  common  telephones,  etc.,  and  common  grist- 
mills, and  ^^^  common  lumber-mills  are  of  that  public 
nature  to  be  put  under  public  control,  whether  operated  under 
the  authority  of  charters  from  the  state  or  by  individual 
enterprise.  Each  of  those  cases  is  within  the  function  of 
government  to  establish  and  maintain,  and,  therefore,  to  con- 
trol, by  whomsoever  exercised:  Blair  v.  Cuming  County^  111 
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U.  S.  863;  Head  ▼.  Amoskeag  Mfg,  Co.,  113  U.  8.  9;  Stone  y. 
Farmers^  Loan  and  Trust  Co.,  116  U.  8.  807;  Chicago  etc.  Ry. 
Co.  V.  Minnesota,  134  U.  8.  418. 

Mills  for  the  grinding  of  grain  and  for  the  sawing  of  lum- 
ber for  all  coniers  have  been  sided  or  established  by  the 
legislature  from  the  earliest  colonial  times.  Those  mills 
were  usually  water-mills;  but  it  is  of  no  moment  what  the 
propelling  power  may  be:  Burlington  ▼.  Beasley,  94  U.  8.  310. 
They  have  always  been  considered  so  necessary  for  the  exist- 
ence of  the  community  that  it  was  proper  for  government  to 
foster  or  maintain  them;  and,  in  the  absence  of  government 
aid,  the  individual  proprietor,  not  pretending  to  serve  the! 
public,  might  maintain  such  mills  as  private  mills,  free  from 
legislative  interference,  precisely  as  he  might  maintain  a 
store,  shop,  or  other  private  business;  but  when  such  pro- 
prietor makes  his  mill  public,  assumes  to  serve  the  public, 
then  he  dedicates  his  mill  to  public  use,  and  it  becomes  a 
public  mill,  subject  to  public  regulation  and  control.  He  is 
not  compelled  to  continue  such  public  use,  but,  so  long  as  he 
does,  he  becomes  a  public  servant,  and  may  be  regulated  by 
the  public. 

In  the  present  case  the  mill  must  be  considered  a  public 
mill,  and  rightfully  within  legislative  control.  No  suggestion 
is  made  that  the  statute  regulation  is  unreasonable,  and, 
therefore,  it  is  unimportant  to  consider  whether  the  reason- 
ableness of  the  statute  regulation  be  a  legislative  or  judicial 
function. 

Exceptions  overruled.        

GRiffnoLLS  AND  Othbb  Millb  AS  PuBLio  UsBS:  Sea  Olmstead  t.  Camp^ 
33  Conn.  632;  89  Am.  Dec.  221,  and  note  229,  and  conflicting  decisions  con- 
sidered in  the  monographic  note  to  JSeebmam  v.  SaratogQ  eta  B,  B.  Co.^  22 
Am.  Deo.  699-708. 
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Mansfield  v.  MoGinness. 

[86  ILilia*  118.] 

GoTBirAvor— Adtbbsb  PounsiOK. — As  betwMn  ootenanto  •yideneeof  long 
oontiniied,  Timble,  QDiniermpted,  and  eTan  exclnsiTa  oocnpatiim  by  om 
eoteaftnt  doM  not  bar  tha  righta  of  tha  othara.  To  oonatiiDta  an  advam 
poaiaation  in  aach  oaaa  fhara  moat  ba  an  netnal  onatar,  and  an  axelnaion 
of  tha  othar  ootananta  by  tfaa  ona  in  poaaasaion. 

Action  in  the  nature  of  waste.  The  statute  under  which 
it  was  prosecuted  authorized  the  recovery  of  treble  damages. 
Verdict  for  defendant  Motion  to  set  aside  the  Terdiot  as 
against  law  and  the  weight  of  evidence. 

J.  WiUiamton  and  Son,  for  the  plaintiffs. 

W.  P.  TT^mjMon,  for  the  defendant, 

^^^  Bmsbt,  J.  This  is  a  sUtute  action  (Rev.  SUta.,  e.  9fi, 
sec.  6)  by  one  tenant  in  common  of  an  undivided  tract  of  land, 
against  a  ootenant  for  cutting  trees  upon  the  land  without  giv- 
ing previous  notice.  The  defendant  claims  to  have  disseised 
the  plaintiff,  and  thus  to  have  acquired  a  title  to  the  whole 
tract  by  an  adverse  poBsession  for  more  than  twenty  years. 

There  is  a  manifest  difference  in  character  between  the  ^^* 
possession  of  a  stranger  and  that  of  a  cotenant.  A  stranger 
has  no  right  of  possession.  His  occupation,  therefore,  would 
be  in  itself  some  evidence  of  an  adverse  claim,  at  least  in  the 
absence  of  any  evidence  of  license.  A  landowner  seeing  indi- 
cations of  occupation  by  a  stranger  would  be  on  his  guard 
against  the  nature  of  the  stranger's  claim.  A  cotenant^  on 
the  other  hand,  has  full  right  of  possession  of  the  whole  undi- 
vided land.  His  occupation,  therefore,  would  not  be  the 
slightest  evidence  of  any  adverse  claim.  It  would  be  pre- 
sumed to  be  in  accordance  with  his  right  as  part  owner. 
A  tenant  in  common,  seeing  indications  of  occupation  by  a 
cotenant,  would  have  no  reason  to  apprehend  a  denial  of  his 
own  equal  right. 

As  between  cotenants,  evidence  of  long  continued,  visible, 
uninterrupted,  and  even  exclusive  occupation  by  one  coten- 
ant, is  not  enough  to  bar  the  rights  of  the  other  cotenants. 
There  must  be  evidence  from  which  an  ouster,  a  putting  out, 
and  a  keeping  out,  of  the  other  cotenants  can  be  inferred. 

This  was  a  small  tract  of  land  only  about  four  acres  in  ex- 
tent. It  was  unequally  divided  by  a  small  stream  of  water, 
leaving  about  three-quarters  of  an  acre  on  the  east  side  and 
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three  acres  or  more  on  the  west  ride.  Neither  percel  hnd 
been  incloeed  by  fences.  The  defendant  and  her  predeceMors 
in  title  had  paid  the  taxes  on  the  whole  lot  Thej  had  cleared 
the  east  side  parcel,  and  taken  the  grass  annually  for  their 
own  use.  The  west  side  parcel,  the  larger  parcel*  was  covered 
with  a  growth  of  wood  and  small  timber.  On  this  west  side 
the  defendant  and  her  predecessors  had  cut  wood  and  hoop- 
poles  in  small  quantities  from  time  to  time.  They  had  also 
oocasionally  cut  small  timber,  and  at  one  time  some  pump- 
sticks.  They  did  not  cut  any  large  quantity  at  any  one  time, 
until  the  occasion  of  bringing  this  suit  This  parcel  does  not 
appear  to  adjoin  the  homestead  of  the  defendanti  nor  to  be  a 
part  of  her  £Eirm. 

Whatever  may  be  the  case  as  to  land  on  the  east  ride  of 
the  stream  the  defendant  clearly  has  not  shown  by  the  above 
evidence  an  ouster  of  the  plaintiff  from  the  west  side,  where 
the  cutting  complained  of  was  done:  Thornton  ▼•  York  Bank^ 
46  Me.  158;  Hud$on  y.  Coe^  79  Me.  98,  94;  1  Am.  St  Rep. 
288. 

Motion  sustained.    New  trial  granted. 


ADvssn  FoflssBsios  as  bstwbbn  GorsHAiiraL^NacnnsnrT  of  Aotvaii 
Ouam  TO  OoHBTiTims  8m  Cook  t.  OlnUan,  Si  Mieh.  SOS;  S  Am.  St  Bep. 
S16,  vkAmMi  GreeakUlY.  Bigffi,  95  Kj.  165;  7  Am.  St  Rep.  079^  «id  oofte; 
BoUt^  n  Mmmkf^  SS  V  k  62S;  SS  Am.  Dm.  800^  and  aoU 


FbBNOH   V.    BOBINSOB. 

(86  MAnn,  U2.) 

XasoLVBircr— DnoBAHOS  am  Bab  to  Judombht  ok  Asstokbd  OLAXxa^A 
discharge  in  insolTenoy  is  a  bar  to  an  action  againct  tho  ioBoWant  on 
a  jadgmcnt  recoTcred  by  an  aasignec  in  his  own  naoia  on  notcc  held 
by  a  firm  residing  ontside  the  state  and  assigned  to  snoh  assignee  for 
odUection  in  his  own  name  for  the  benefit  of  the  firok 

S.  8.  Clark,  for  the  plaintiff. 

G.  R.  FvUer,  for  the  defendant 

^^  Petebs,  C.  J.  The  plaintiff  sues  upon  a  judgmenti 
recovered  in  his  own  name,  against  the  defendant  who,  since 
the  judgment  was  recovered  against  him,  has  been  discharged 
from  his  debts  and  liabilities  by  proceedings  in  insolvency. 
The  plaintiff  claims  that  he  is  entitled  to  recover  in  this 
action,  notwithstanding  the  defense  of  insolvency,  because 
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the  real  ownerslnp  of  the  judgment  never  was  in  himself,  but 
was  in  the  firm  of  Eaton  Brothers,  who,  during  the  period  of 
insolvency  proceeding,  were,  and  ever  since  have  been,  resi- 
dents and  citizens  of  the  Province  of  New  Brunswick.  It 
appears  that  the  original  demand  which  went  to  judgment 
was  a  note  of  hand  given  by  the  defendant  to  Eaton  Brothers, 
and  that  they  assigned  the  same  to  the  plaintiff  for  a  nominal 
consideration  in  order  to  enable  the  plaintiff,  their  attorney, 
to  sue  and  collect  the  demand  in  his  name. 

Had  the  judgment  been  recovered  in  the  name  of  Baton 
Brothers  the  defendant's  discharge  would  not  be  a  defense 
against  it  or  against  a  suit  in  their  names  thereon.  But,  on 
the  facts  as  before  stated,  we  are  of  opinion  that  the  defense 
of  insolvency  is  a  bar  to  the  present  action.  The  legal  creditor 
is  the  plaintiff.  The  equitable  owners  intrusted  the  legal 
title  to  ^^  him.  They  were  seeking  some  supposed  advan- 
tages by  that  act,  and  should  suffer  any  disadvantages  as 
well.  The  insolvency  court  deals  with  the  legal  owners  of 
demands  ordinarily.  If  equitable  owners  of  claims  can  main- 
tain suits  when  the  legal  owners  thereof  are  barred  by  the 
defendant's  insolvency  difficult  questions  would  be  found 
occurring  in  the  settlement  of  insolvent  estateSi  which  this 
decision  may  prevent. 

Exceptions  overruled,        


What  Dimahds  may  vb  DnaBAaasD  UHinnt  Stats  Imsoltbst  La* 
Bm  monographio  note  to  Nortm  v.  Oookf  iS  Am.  Dm.  S47-JB8L 


City  of  Dbbbinq  t;.  Moobb. 

(86  XiJllS,  181.) 

OmoiAL  BoNBB— Failurs  to  Sign— LiABiuTT  of  Susstt.— Fiulnre  «f  a 
principal  to  sign  bis  official  bond  conditionod  for  the  faithfnl  paifonn- 
anoe  of  hia  official  duty  does  not  render  it  roid  nor  release  the  anretj 
from  liability  thereon. 

OmciAL  Bonds— LiABiuTT  or  SuBKnis— Oontributiok. — Sureties  on 
an  official  bond  who  bind  themselTes  severally  to  pay  a  oertain  snm 
named  therein  are  bound  to  oontribute  to  each  other,  so  that  aU  sbaU 
fare  alike.  The  discharge  of  one  by  other  than  a  sealed  inatmment  on 
part  payment  of  his  liability  does  not  release  all,  althoogh  a  disoharge 
by  sealed  instrument  would  hare  that  effeoti 

6.  C,  Hopkins,  for  the  plaintiff. 

C,  P.  Mattocks  and  L.  Barton^  for  the  defendanik 
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'*'  Hasebll,  J.  Debt  bj  an  obligee  against  a  tarety  upon 
two  bonds,  given  by  a  collector  of  taxes  for  the  years  1884 
and  1885  respectively.  The  last  bond  was  not  signed  by  the 
principal.  Each  surety  bound  himself  severally,  and  not 
jointly,  in  the  sum  of  five  thousand  dollars.  The  obligee 
received  from  two  sureties  a  sum  of  money  "  in  full  discharge 
from  liability  upon  each  bond."  Two  questions  are  presented: 

1.  Did  the  failure  of  the  principal  to  sign  the  last  bond 
reiuler  it  void?  We  think  not  The  bond  was  conditioned 
that  the  principal  should  faithfully  perform  official  duty. 
This  he  was  bound  by  law  to  do,  just  as  effectually  as  if  he 
had  covenanted  to  do  it  by  signing  the  bond.  The  engage- 
ment of  the  surety,  thereforci  rested  upon  the  legal  obligation 
of  the  principal  already  incurred.  It  is  not  like  the  cases, 
often  referred  to,  where  no  obligation  altaches  to  the  principal 
outside  of  the  bond  itself.  In  those  cases,  the  principal  not 
being  bound,  it  would  be  unjust  to  bold  the  surety.  Nor  is  it 
like  the  case  of  bail,  where  the  sureties  have  peculiar  rights 
flowing  from  the  stipulation  agreed  to  by  the  principal.  The 
bond  must  be  held  good  at  common  law:  Howard  v.  Broufn^ 
21  Me.  385;  Scarborough  v.  Parker^  63  Me.  252;  Ooodyear  etc. 
Co.  V  Baeon^  148  Mass.  542. 

2.  Did  the  discharge  of  two  sureties  release  the  defendant, 
another  surety?  No.  The  defendant  was  one  of  six  sureties 
who  bound  themselves  severally  and  not  jointly,  each  in  the 
sum  of  five  thousand  dollars.  Their  relations  to  each  other 
are  precisely  the  same  as  if  each  one  had  executed  a  separate 
bond.  They  are  neither  necessarily  joint  debtors  nor  joint 
sureties.  Had  the  ^^^  principal  executed  the  bond  he  would 
have  bound  himself  in  the  sum  of  thirty  thousand  dollars. 
The  sureties,  instead  of  standing  in  jointly  for  that  amounti 
divided  it  equally  among  them,  and  each  one  became  severally 
bound  for  his  aliquot  share.  They  are  sureties  for  the  prin* 
cipal,  and  may  or  may  not  be  called  upon  to  bear  a  common 
burden  as  circumstances  may  require.  If  they  are  (that  is, 
if  the  whole  liability  be  less  than  the  aggregate  amount  as- 
sumed by  all  of  them,  it  becomes  a  common  burden,  not  by 
reason  of  any  contract  or  engagement  to  indemnify  each 
other,  but  on  the  principle  of  equity,  that  a  common  burden 
shall  be  equally  borne  by  all),  they  become  cosureties,  and 
stand  in  relation  to  each  other  as  joint  debtors,  and  are 
bound  to  contribute  to  each  other,  so  that  they  shall  all  fare 
alike.     In  cases  of  this  sort,  of  coursci  none  can  be  charged 
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bejoud  the  amount  that  he  has  stipuhited  for:  Warner  t« 
Morrison^  3  Allen,  567.  It  follows,  therefore,  that  the  release 
of  one  would  work  the  release  of  all.  That  is  based  upon 
the  presumption  of  payment,  the  seal  being  conclusiye  evi« 
dence  of  complete  and  ample  consideration.  To  work  the 
discharge  of  a  debtor  the  agreement  must  be  made  upon 
sufficient  consideration,  and  that  pays  the  debt.  At  common 
law  the  part  payment  of  a  debt  is  not  sufficient  consideration 
for  its  discharge:  Bailey  t.  Day,  26  Me.  88;  Potter  v.  Oreen,  6 
Allen,  442.  If  the  discharge  be  by  a  sealed  instrument  it  is 
of  no  consequence  what  the  actual  consideration  may  be,  for 
the  seal  is  conclusive  evidence  of  sufficient  consideration. 
By  the  statute  of  this  state,  passed  in  1851,  chapter  213 
(Rev.  Stats.,  c.  82,  sec.  45),  tlie  settlement  of  a  demand  upon 
the  receipt  of  money  or  other  valuable  consideration,  how* 
ever  small,  will  bar  an  action  upon  it  It  should  be  observed 
that  the  demand  must  be  settled  in  order  to  effectuate  that 
result  The  discharge  of  a  debtor  from  liability  upon  a  de- 
mand  that  is  to  remain  outstanding  will  not  so  operate.  This 
distinction  applies  where  one  or  two  joint  debtors  is  dis- 
charged upon  the  consideration  of  part  payment,  leaving  the 
demand  outstanding  against  the  other.  Such  discharge  will 
not  bar  an  action  against  both,  nor  can  it  be  pleaded  by  the 
other  in  an  action  against  him  if  the  liability  be  several: 
Fivet  Nat,  Bank  v.  MarahaU^  *»»,  78  Me.  79;  DrtnkwaUr  v. 
Jordan^  46  Me.  432;  McAlUeter  ▼.  Sprague,  84  Me.  296. 

In  the  case  at  bar  the  attempted  discharge  of  some  of  the 
sureties  is  not  pretended  to  have  been  by  a  sealed  instrument 
Had  it  been  it  would  have  worked  a  discharge  of  all  the 
sureties,  for  they  stand  in  the  relation  to  each  other  of  joint 
debtors,  being  cosureties  for  the  payment  of  the  same  debt 
Nor  does  it  pretend  to  have,  discharged  the  whole  debt,  as 
provided  for  by  statute.  It  simply  presumes  to  discharge 
some  sureties  from  a  liability  or  debt  that  was  to  remain  out- 
standing, and  therefore,  not  being  upon  sufficient  considera- 
tion, that  would  have  paid  the  debt,  or  so  much  of  it  as  they 
had  engaged  to  pay  by  their  covenant,  nor  evidenced  by  a 
sealed  instrument,  it  was  ineffectual  to  discharge  any  one. 

The  result  is,  damages  upon  the  last  bond  should  be 
assessed  in  a  sum  equal  to  the  existing  default  of  the  princi- 
pal, with  interest  from  the  time  it  accrued,  leaving  the  defend- 
ant to  such  claims  for  contribution  as  shall  prove  just 

Defendant  defaulted.     Damages  to  be  assessed  below. 
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Suksttshif—Failubb  ov  PEiJfcirAL  10  Slav  Obuoatioh— Krracr  o« 
Sranr. — A  bood  of  indemnity  purpoiitng  to  1m  th«  bond  of  tho  plaintiff  ia 
the  action  aa  principal  and  two  other  penona  aa  anretiea,  atipiiUting  thai 
the  partiea  would  laTe  the  oonatable  harmleae  from  a  claim  made  to  prop- 
erty levied  upon  by  him,  though  not  aigned  by  anoh  principal,  ia  binding 
apoB  tha  anretiea:  Wcodnum  t.  CaUBma^  19  Mont.  SO;  40  Am.  St  Rep. 
449,  and  note. 

8i»gf  1  imiF— CowTKiBUTiow  BBTWuoi  SuBsms. — ^Thia  anbjeet  la  fnlly 
diecumad  in  tha  monographio  note  to  Qnm  ▼•  Da»k^  10  Am.  8k  Bap.  OSO- 
•47. 


Smith  v.  HowABa 

ps  Maims,  »•.] 

Pmbats  Gown  Ami  TsnuNALfi  of  Spioial  ahd  Lemitbo  JvsnDionoH, 
and  can  ezereiie  only  each  powera  as  are  directly  conferred  upon  them 
by  atatnte,  and  such  aa  may  be  incidentally  neoemary  to  the  execution 
of  theee  powers. 

FOBBIQII   EXRCDTOKS  AHD  ADMINIflTBATOBS— LbTTBIIS  OV  AdMINUTRATION 

haYc  no  legal  force  or  effect  beyond  the  territorial  limita  of  the  atate  in 
which  they  are  granted. 

Kbtatbs  of  Dxokdsntb — DifffBiBirnoir — ^Ck>KFLiOT  of  Laws. — ^The  diapoei- 
tion,  enccenion  to^  and  diatribe tion  of  penonal  property  wherever 
aitnated  ui  governed  by  the  law  of  the  country  of  the  owner'a  or 
intestate'a  domicile  at  the  time  of  his  death,  and  not  by  the  conflicting 
lawe  of  the  Tarious  places  where  the  property  is  situated. 

Bktatbs  of  Dbobdbnts — Wii>ow*8  Allowanob  —  Comfliot  of  Laws.  —  A 
widow's  claim  for  allowance  is  not  a  matter  of  legal  right.  It  rests  in 
the  diaoretion  of  the  probate  court,  and,  when  such  claim  for  an  allow* 
ance  from  the  personal  property  of  the  husband  ia  presented,  the  ques« 
tion  must  be  determined  and  the  amount  regulated  by  the  law  of  the 
place  where  the  family  had  their  home  at  the  time  of  the  husband's 
death. 

IvrATBB  OF  Dbcbdbiitb— Widow's  ALiiOWANoa—CoiiFuor  of  Law8.->A 
probate  court  of  one  atate  has  no  jurisdiction  to  decree  an  allowauc^  to 
a  widow  of  a  nonresident  decedent  from  assets  within  ita  jurisdiction 
on  which  there  is  ancillary  administration.  A  widow's  claim  for  allow* 
ance  ia  not  only  controlled  by  the  law  of  the  state  where  the  husband 
resided  at  the  time  of  his  death,  but  it  must  alao  ba  granted  by  the 
probate  court  of  that  state. 

/.  WUliarMon^  for  the  appellant. 

R.  F.  DufUonf  for  the  appellee. 

*^^  Whitehoube,  J.  This  is  an  appeal  from  the  decree  of 
a  judge  of  probate  allowing  the  account  filed  by  the  defend- 
ant, as  administratrix  on  the  estate  of  her  husband,  whose 
domicile  was  in  Massachusetts  at  the  time  of  his  death.  The 
appellants  are  the  children  and  heirs  of  the  decedent,  and 
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the  only  item  in  the  account  to  which  they  object  is  a  credit 
of  seven  hundred  dollars,  being  the  amount  granted  to  the 
widow,  as  her  allowance,  by  the  judge  of  probate  in  this  state. 
The  defendant  took  out  the  ancillary  administration  in  this 
state,  in  May,  1892,  on  personal  property  ***  amounting  to 
eight  hundred  and  fifty  dollars.  In  June  of  the  same  year 
she  took  out  the  principal  administration  in  the  place  of  the 
domicile  of  the  decedent;  but  the  entire  estate  in  that  jurisdio- 
tion,  small  in  amount,  was  exhausted  in  effecting  a  settle- 
ment by  compromise  with  the  creditors  in  that  state.  No 
allowance  was  made  to  the  widow,  or  applied  for  by  her,  in 
Massachusetts.  The  allowance  in  question  was  made  by  the 
judge  of  probate  in  this  state  in  July,  1892. 

The  only  question  presented  by  the  agreed  statement,  ao» 
companying  the  appeal,  is  whether  the  judge  of  probate  in 
this  state  had  jurisdiction  and  authority  to  decree  this  allow- 
ance to  the  widow  of  a  nonresident  decedent  from  assets  in 
this  jurisdiction  on  which  there  is  ancillary  administration. 

In  determining  this  question,  a  new  one  in  this  state,  it  ia 
proper  to  be  reminded  that  courts  of  probate  are  tribunals  of 
special  and  limited  jurisdiction  only.  They  are  wholly 
creatures  of  the  legislature.  They  exercise  only  such  powers 
as  are  directly  conferred  upon  them  by  legislatire  enactment^ 
and  such  as  may  be  incidentally  necessary  to  the  execution 
of  these  powers.  Unless  authority  for  the  exercise  of  jaria- 
diction  in  a  given  case  can  be  found  in  the  statutes,  given 
either  expressly  or  by  implication,  the  proceeding  is  void: 
Woerner's  American  Law  of  Administration,  seo.  142;  Fowle 
T.  Coe,  63  Me.  248. 

It  is  furthermore  important  to  observe  that,  in  order  to 
discover  the  true  scope  and  purpose  of  statutes  defining  the 
powers  of  these  courts,  they  are  to  be  examined  in  the  lighi 
of  the  common  law,  which  it  may  be  supposed  they  were 
intended  to  modify,  affirm,  or  supersede,  or  by  which  their 
practical  operation  might  be  affected.  In  this  case  it  is 
proper  to  consider  that  the  statutes  of  every  state  are  enacted 
primarily  with  reference  to  the  citizens  within  its  own  jurie- 
diction;  that  it  is  the  right  of  a  state  to  pass  laws  for  the 
appropriation  of  any  property  of  a  decedent  within  its  limits 
to  the  payment  of  the  just  claims  of  creditors  residing  therey 
even  if  not  in  entire  harmony  with  the  spirit  of  comity 
between  states;  and  that  letters  of  administration  have  no 
legal  force  or  effect  beyond  the  territorial  limits  of  the  state 
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in  which  they  are  granted:  Saunders  •••  t.  Weston^  74  Me. 
92;  Smith  v.  Guild,  84  Me.  443;  Story's  Conflict  of  Laws,  sec. 
512.  These  statutes  are  also  to  be  construed  with  due  regard 
to  the  universal  rule  which  Chancellor  Kent  declares  to  be 
as  **  settled  principle  of  international  jurisprudence,  and  one 
founded  on  a  comprehensive  and  enlightened  sense  of  public 
policy  and  convenience,  that  the  disposition,  succession  to,  and 
distribution  of  personal  property,  wherever  situated,  is  gov- 
erned by  the  law  of  the  country  of  the  owner's  or  intestate's 
domicile  at  the  time  of  his  death,  and  not  by  the  conflicting 
laws  of  the  various  places  where  the  goods  happened  to  be 
situated:  2  Kent's  Commentaries,  671;  CHlman  v.  CHlman,  68 
Me.  184;  Wharton  on  Conflict  of  Laws»  sees.  604,  627.  The 
principle  last  stated,  as  will  presently  be  seen,  is  expressly 
recognized  and  affirmed  in  our  statutes:  Rev.  Stats.,  o.  66, 
sec.  36. 

In  the  subdivision  of  chapter  66  of  the  Revised  Statutes, 
entitled,  "Allowances  to  widows  and  others,"  is  the  following 
in  section  21:  *'  In  the  settlement  of  any  intestate  estate,  or  of 
any  testate  estate  which  is  insolvent,  or  in  which  no  provision 
is  made  for  the  widow  in  the  will  of  her  husband^  or  when 
she  duly  waives  the  provisions  made,  the  judge  may  allow 
the  widow  so  much  of  the  personal  estate,  besides  her  orna- 
ments and  wearing  apparel,  as  ha  deems  necessary,  according 
to  the  degree  and  estate  of  her  husband,  and  the  state  of  the 
family  under  her  care."  The  last  subdivision  of  this  chapter  is 
entitled,  "Distribution  of  the  estates  of  deceased  nonresi- 
dents." In  the  first  section  of  it  (sec.  36)  is  the  following: 
"  When  administration  is  taken  in  this  state  on  the  estate  of 
any  person,  who  at  the  time  of  his  death  was  not  an  inhabitant 
thereof,  his  estate  found  here,  after  payment  of  his  debts,  shall 
be  disposed  of  according  to  his  last  will,  «...  if  he  left  any; 
but  if  not,  «...  his  personal  estate  shall  be  distributed 
according  to  the  laws  of  the  state  or  county  of  which  he  was 
an  inhabitant;  and  the  judge  of  probate,  as  he  thinks  best, 
may  distribute  the  residue  of  said  personal  estate  as  afore- 
said, or  transmit  it  to  the  foreign  executor  or  administrator,  if 
any,  to  be  distributed  according  to  the  law  of  the  place  where 
the  deceased  had  his  domicile."  These  are  modified  forms  of 
'^^  the  original  enactments  of  1821  (c.  61,  sees.  8, 89),  which 
were  adopted  from  Massachusetts.  In  that  state  the  corre- 
sponding statutes  were  enacted  at  different  periods,  that  relat* 
ing  to  ancillary  administration,  in  the  form  as  adopted,  having 
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been  enacted  in  Massacbasette  in  1818.  None  of  tbe  enact* 
ments  providing  for  administration  on  the  states  of  deceaeed 
nonresidents  in  Maine  or  Massacbusetts  at  any  time  con« 
tained  any  express  reference  to  a  widow's  allowance. 

It  is  manifest  from  the  history  of  these  two  sections  in  oar 
Revised  Statutes  above  quoted,  and  their  present  collocatioa 
in  chapter  65,  as  well  as  from  a  comparison  of  their  respects 
ive  terms  and  provisions,  that  section  21  has  reference  solely 
to  the  estates  of  deceased  residents.  It  was  not  designed  to 
embrace  tbe  estates  of  deceased  nonresidents.  With  respect 
to  the  latter,  the  jurisdiction  of  the  court  of  probate  is 
clearly  defined  and  limited  in  section  86.  In  ease  of  an 
intestate  it  is  simply  the  duty  of  the  judge  to  order  the  resi- 
due of  the  estate,  after  the  payment  of  debts,  to  be  distributed 
here,  or  transmitted  to  the  foreign  administrator,  to  be  dis- 
tributed, in  either  event,  according  to  the  law  of  the  place 
where  the  deceased  had  his  domicile.  So  long  as  there  aro 
creditors  within  the  jurisdiction  of  the  ancillary  administra- 
tion they  have  a  legal  right  to  insist  upon  having  all  tha 
assets  found  there  appropriated  to  the  payment  of  their  debts. 
The  court  has  no  authority  to  order  the  assets  to  be  trans- 
mitted under  this  statute  until  the  creditors  here  are  all 
paid,  and  it  has  no  jurisdiction  to  determine  that  there  are 
no  unpaid  creditors  here  until  the  expiration  of  tbe  time 
fixed  by  law  for  presenting  their  claims:  iVeweU  v.  Peadee^ 
151  Mass.  601;  1  Woemer's  American  Law  of  Administra- 
tion, sec.  167.  For  aught  that  appears  all  tbe  assets  inven- 
toried in  this  jurisdiction  may  yet  be  required  to  pay  the 
claims  of  creditors  residing  liere. 

No  authority  to  make  an  allowance  to  the  widow  of  such 
nonresident  decedent  is  expressly  conferred  by  this  section; 
nor  is  it  granted  by  implication  as  necessary  to  the  discharge  of 
the  duties  that  are  expressly  imposed.  A  widow's  claim  for 
an  allowance  is  not  deemed  a  matter  of  legal  right  either  in 
this  **®  state  or  Massachusetts.  It  rests  merely  in  the  dis- 
cretion of  the  judge  of  probate:  Keruy  v.  BaUey^  52  Me.  198; 
DaU  V.  Hanover  Nat  Bank^  155  Mass.  141.  It  is  not  a  fixed 
and  absolute  interest  in  the  estate:  AddiUm  v.  Smithy  83  Me. 
564;  Adams  v.  Adami^  10  Met  170.  It  is  not  a  debt  due 
from  the  estate,  nor  a  distributive  share  of  it  It  is  not 
included  in  the  ^'  expenses  of  administration'*:  Wdshbum  t. 
HaU,  10  Pick.  429. 

The  widow's  allowance  was  originally  designed  to  afford  a 
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temporary  supply  for  the  widow  and  her  family  pending  the 
Bettlement  of  the  estate.  It  had  its  origin  in  a  humane  and 
beneficent  public  policy  that  seeks  to  encourage  the  continu* 
ance  of  the  family  relations  by  providing  against  the  exigen* 
cies  arising  from  the  death  of  the  head  of  the  family:  Keney 
Y.  Bailey^  52  He.  198.  When,  therefore,  a  claim  for  such  an 
allowance  from  the  personal  property  of  her  husband  is  pre* 
sented  by  the  widow  it  is  held  with  substantial  uniformity 
that  the  question  must  be  determined  and  the  amount  regn* 
lated  by  the  law  of  the  place  where  the  family  resided  and 
had  their  home  at  the  time  of  the  husband's  death:  Oilman 
T.  Oilmany  63  Me.  184;  Shann&n  t.  WhiU,  109  Mass.  146; 
1  Woerner's  Law  of  Administration,  sec.  89.  It  is  conceded  by 
the  defendant  that  such  is  undoubtedly  the  law;  but  it  is  still 
contended  that  without  express  statutory  proyisions,  after  the 
analogy  of  the  distribution  of  the  assets,  and,  v  &  matter  of 
comity,  the  allowance  in  question  was  properly  granted  by 
the  court  in  this  state,  and  should  be  sustained  if  made  in 
accordance  with  the  law  of  Massachusetts.  Whatever  may 
reasonably  be  urged  ex  eomitaie  in  favor  of  such  a  practice  in 
the  courts  of  the  ntua,  in  cases  where  there  are  no  debts  tow* 
ards  domiciliary  jurisdictions,  where  the  amount  of  the 
allowance  is  definitely  fixed  by  statute,  serious  difficulties 
are  encountered  in  attempting  to  apply  it  here. 

Section  2  of  chapter  186  of  Public  Statute  of  Massachu* 
setts  is  made  a  part  of  the  agreed  statement,  and  is  as  fol- 
lows: "Such  parts  of  the  personal  estate  of  a  deceased 
person  as  the  probate  court,  having  regard  to  all  the  circum- 
stances of  the  case,  may  allow  as  necessary  to  his  widow,  for 
herself  and  for  his  family  under  her  care,  or,  if  there  is  no 
widow,  to  his  minor  ***  children,  not  exceeding  fifty  dollars 
to  any  child,  and  also  such  provisions  and  other  articles  as  are 
necessary  for  the  reasonable  sustenance  of  his  family,  and 
the  use  of  his  house  and  the  furniture  therein  for  forty  days 
after  his  death,  shall  not  be  taken  as  assets  for  the  payment 
of  debts,  legacies,  or  charges  of  administration.'' 

It  will  be  seen  that  this  statute  difiers  in  important  par- 
ticulars from  the  corresponding  statute  in  this  state.  There, 
in  case  of  a  will,  the  allowance  may  be  granted  to  the  widow 
in  addition  to  the  provisions  for  her  in  the  will:  WiUiama  v. 
WHliamSy  6  Gray,  24;  here,  by  the  terms  of  the  statute  it  is 
contingent  on  her  waiver  of  the  provisions  in  the  will.  It  is 
also  manifest  that  in  other  respects  the  nature  and  office  of 
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the  allowance  are  essentially  unlike  in  the  two  states.  Tliere 
the  statute  aptly  illastrates  the  original  purpose  of  the  allow- 
ance, as  stated  above,  while  in  this  state  the  practical  con- 
struction has  been  much  more  liberal,  and  the  authority  to 
grant  an  allowance  is  not  confined  to  cases  of  mere  temporary 
relief:  Kerrey  ▼.  Bailey^  52  Me.  198.  In  the  recent  case  of 
Dale  ▼.  Hanover  NcU*  Bank^  156  Mass.  144,  the  court  says 
upon  this  point:  *^  As  a  result  of  a  uniform  line  of  authorities, 
the  rule  is  established  that  the  court  has  no  right  under  the 
statute  to  attempt  to  modify  the  provisions  of  a  will,  or  to 
change  the  course  which  property  of  an  intestate  takes  under 
the  statute  of  distribution,  or  to  take  the  estate  from  creditors 
to  provide  for  the  future  of  an  unfortunate  widow  who  is  left 
dependent  on  her  own  resources.  The  purpose  of  an  allow, 
ance  is  to  provide  for  the  necessities  of  the  widow  and  minor 
children  for  |t  short  time,  until  they  have  an  opportunity  to 
adjust  themselves  to  their  new  situation."  This  is  strikingly 
at  variance  with  the  practical  construction  of  the  Maine  stat- 
ute; and  if  the  defendant  would  avail  herself  of  the  rule  of 
comity  which  she  invokes,  she  should  at  least  be  able  to  make 
it  aflSrmatively  appear  that  the  allowance  was  in  fact  made 
in  accordance  with  the  Massachusetts  statute  as  construed 
by  the  courts  of  that  state.  It  is  not  expressly  stated,  how- 
ever, to  have  been  made  with  any  reference  whatever  to  the 
Massachusetts  *^^  statute.  On  the  contrary  it  may  fairly 
be  inferred,  from  the  statement  of  the  case,  and  from  the  com- 
paratively large  amount  of  the  allowance,  that  it  was  made 
under  the  influence  of  the  law  and  practice  of  our  own  state, 
as  in  ordinary  cases  of  domiciliary  administration  here. 

But  if  it  be  conceded  that  the  judge  of  probate  intended  to 
make  the  allowance  in  accordance  with  the  law  of  Massachu- 
setts there  are  still  insuperable  objections  to  such  a  practice 
under  circumstances  like  those  here  stated.  In  the  first 
place  it  would  be  incompatible  with  the  rights  of  creditors 
under  the  provisions  of  section  36  which  require  all  debts  to 
be  paid  before  any  of  the  assets  can  be  remitted  to  the  place 
of  the  domicile.  In  this  case  there  may  be  no  creditors  in 
Maine;  but  that  question  has  not  yet  been  determined,  as 
nearly  a  year  yet  remains  within  which  the  claims  of  creditors 
may  be  enforced. 

Again,  the  domiciliary  court  is  the  appropriate  one  to 
determine  the  amount  of  the  allowance.  That  is  not  fixed  by 
the  statute  in  Massachusetts,  but  is  left  entirely  to  the  sound 
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discretion  of  the  judge  of  probate.  In  performing  this  daty 
be  is  to  have  *'  regard  to  all  the  circumstances  of  the  case.'* 
The  social  position  of  the  husband  at  the  time  of  his  death, 
as  indicating  the  demands  which  might  be  made  on  the 
widow;  the  style  in  which  she  has  been  accustomed  to  live,  the 
amount  of  the  estate,  and  the  amount  of  her  separate  property, 
the  length  of  their  cohabitation,  the  size  of  the  family  under 
her  charge,  the  place  of  residence,  and  the  treatment  of  each 
to  the  other,  and  many  other  like  considerations,  may  all  be 
taken  into  the  account  in  fixing  the  amount  of  the  allowance: 
AiUn  V.  Allen,  117  Mass.  27;  HoUenbeek  v.  Pizley,  3  Gray,  621 ; 
Washburn  v.  Washburn,  10  Pick.  874;  Oilman  v.  Oilman,  63 
Me.  184;  Walker,  Appellant,  SSM,e,  17.  All  these  things  can  be 
more  fully  and  correctly  ascertained,  and  all  branches  of 
inquiry  respecting  them  more  easily  prosecuted  in  the  ju- 
risdiction where  the  family  had  their  home.  Their  social 
position  and  style  of  living  can  be  better  understood  and 
appreciated  in  the  community  in  which  they  have  lived. 
''The  place  of  the  domicile  is  where  we  should  look  to  ascer- 
tain the  real  condition  of  the  decedent's  affairs'^:  *^^  McNichol 
V.  Eaton,  77  Me.  249.  It  appears  that  the  decedent's  domi- 
cile was  in  Waltham,  in  the  state  of  Massachusetts,  at  the  time 
of  his  death.  It  does  not  appear  that  he  ever  resided  in 
Maine,  or  that  the  defendant  has  ever  resided  here  either 
before  or  since  the  death  of  her  husband.  Her  domicile  was 
merged  in  that  of  her  husband. 

Another  practical  difficulty  would  be  met  in  the  applica- 
tion of  such  a  rule  of  comity.  If  the  defendant  is  entitled  to 
have  an  allowance  from  the  assets  found  in  this  state  she 
would  have  an  equal  right  to  it  in  every  other  state  in  which 
personal  property  of  her  husband  might  be  found.  Embar- 
rassing questions  respecting  the  numerous  claims  that  might 
be  presented  in  different  jurisdictions  would  thus  inevitably 
arise. 

,The  conclusion  is  that  the  judge  of  probate  in  this  state  had 
no  authority  to  make  the  allowance  to  the  widow  on  the  facts 
stated,  and  that  the  item  of  seven  hundred  dollars  was  im- 
properly allowed  in  the  defendant's  account. 

Whether  the  defendant's  situation  would  have  been  im- 
proved if  she  had  obtained  a  decree  for  an  allowance  from 
the  probate  court  of  Massachusetts,  with  a  representation  of 
insufficient  assets  there  to  respond  to  it,  and  had  then  by 
proper  application  asked  to  have  the  claim  satisfied  from  the 
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assets  in  this  state,  subject  to  tbe  claims  of  creditors  residing 
here,  or  whether  farther  legislation  authorising  such  prooed« 
ure  would  be  necessary  or  expedientp  are  questions  not  before 
this  court  The  question  before  us  has  seldom  arisen,  and 
no  decision  inYolving  tbe  precise  state  of  facts  here  presented 
has  been  brought  to  the  attention  of  the  court  But  eminently 
respectable  authorities  inTolving  a  similar  state  of  facts 
strongly  support  the  views  above  stated.  In  Rtehardson  ▼• 
Lewis^  21  Mo.  App.  581,  the  domicile  of  the  decedent  and  his 
family  was  in  Illinois  at  the  time  of  his  death,  and  the  widow 
obtained  an  order  from  the  court  there  for  the  payment  of  an 
allowance  under  the  laws  of  that  state.  There  were  insufll* 
oient  assets  in  Illinois  to  satisfy  the  claim,  but  further  assets 
were  found  in  St  Louis.  Thereupon  the  widow  applied  to  the 
court  in  St  Louis  for  tbe  allowance  provided  for  by  the  laws  of 
Missouri,  and  it  was  held  that  the  *^*  Missouri  statutes  au- 
thorising such  allowance  bad  no  application  to  the  widows  of 
nonresident  decedents,  and  the  application  was  denied.  In 
the  opinion  by  Judge  Thompson  the  court  says :  **  We  rest 
our  decision  upon  the  universal  principle  of  the  common  law 
that  the  succession  of  the  personal  property  of  a  deceased 
person  is  governed  exclusively  by  the  law  of  his  actual  domi- 
cile at  the  time  of  his  death The  statutes  invoked  are 

a  temporary  provision  for  the  widows  of  deceased  persons 
analogous  to  the  provisions  of  statutes  exempting  certain 
property  of  debtors  from  execution.  The  rerj  nature  of  such 
an  allowance  precludes  the  idea  that  the  widow  can  be  entitled 
to  it  in  any  state  except  that  of  tbe  husband's  domicile ;  for 
otherwise  she  would  be  entitled  to  this  exemption  from  the 
claims  of  his  creditors  in  every  state  in  which  he  might  hare 
personal  property.'' 

In  Medley  v.  Dunlap^  90  N.  C.  527,  tbe  decedent  had  his 
domicile  in  Arkansas  at  the  time  of  his  death.  His  widow 
soon  after  moved  to  North  Carolina,  and  there  applied  for  an 
allowance  under  the  laws  of  that  state.  It  was  held  that  she 
was  not  entitled  to  it,  but,  in  the  opinion,  the  court  says:  ^  tf 
the  laws  of  Arkansas  provide  for  such  an  allowance  tha 
plaintiff  ought  to  have  applied  there  and  had  her  claim 
allowed  and  paid,  or,  if  there  were  not  sufficient  assets  to  pay 
it  there,  then  she  might  have  her  claim  thus  allowed,  satia- 
fled  out  of  assets  in  this  state,  upon  proper  application  to  the 
administrator  here.  But  she  cannot  reach  the  assets  of  her 
deceased  husband  here  in  any  other  way:  See,  also,  Simp- 
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$9n  T.  Cur4Um,  97  N.  C.  118;  SpUff^9  Appeal,  26  Pa.  Si  288; 
SJUwiiM  T.  Whiis,  100  Han.  146;  Wmmer's  Amarioan  Law 
of  Administratioiii  seo.  80.    Appaal  susiainad. 


FioBiTi  OovMa— JvuBDionon.— Tb«  prooMdings  for  tiM  tdninlitn 
tUm  of  iho  ooUtooof  dooooaod  poraons  ssd  for  thoir  dittribatioii  aro  purolj 
■iKtatory.  Tho  oonrt  whilo  aitllag  m  a  ooaii  of  probalo  hao  bo  olhor  powon 
thmn  thooo  giroa  it  bj  ■iatnU  aad  oaoh  inoidontel  powon  as  portain  to  it 
lor  tho  pnrpooo  of  enabling  it  to  oxoroiao  tho  jariodiotioa  whtoh  ia  oonfonod 
on  it:  BueUtf  r.  Swperhr  Oomri,  103  OaL  6;  mIo  p.  IBB,  and  noto. 

BxaouToaa  awd  ADmiiuTBATOBa — ^Fomnov.— A  grant  of  adminiatration 
baa  gonorally  no  oporation  oatoido  of  tbo  atoto  from  whooo  jariadiotion  it 
waa  doriTod:  ^N^ofa  t.  ifooro^  80  Va.  1045;  19  Am.  St.  Bop.  99ft,  and  noto. 
Anozoontor  oan  adminiator  onljnpon  property  aitnato  within  tho  atoto  from 
whooo  oonrto  he  dorivea  hia  powora:  Suecearion  qf  Paekwood,  9  Rob.  (La.) 
438;  41  Am.  Deo.  841;  Gletm  t.  SmUh,  2  GUI  ft  J.  498;  90  Am.  Deo.  452,  and 
noto;  Burbank  r,  Pa^tu,  17  La.  Ann.  15;  87  Am.  Deo.  518,  and  noto; 
SdineOer  t.  Vance,  8  La.  600;  88  Am.  Deo.  140;  8wee€i§km  ^Paekwood,  18 
Bob.  (La.)  884;  48  Am.  Deo.  280,  and  note.  8eo,  alao^  tho  extouded  notoa 
io Elaw.  Bdtoardst  90  Am.  Deo.  175;  VaugJm t.  Hort^ 86  Am.  Dea  809,  and 
DooUttk  T.  Xetsif,  11  Am.  Dec  394. 

Destribotion  or  Pxbsonal  Ebtatb — CoifVLior  of  LAW8.~The  law  of 
the  deoedent'a  domioile  goTema  the  diatribntion  of  hb  peraonal  oatoto< 
WhiU  T.  Tennant,  81  W.  Va.  790;  18  Am.  St.  Rop.  890,  and  noto;  Cro9$  r. 
UnUed  Staiet  TruU  Co.,  131  N.  T.  830;  27  Am.  St.  Rep.  607,  and  noto. 
See,  alao^  the  eztonded  notoa  to  lf<migo7ner^  r.  MUUken,  48  Am.  Dea  518i 
and  Bryan  t.  Moore,  13  Am.  Dea  349. 

Allowanob  to  Widow — Disorition  or  Gouier.— Qrdera  for  an  allowanee 
ont  of  the  eatoto  of  a  deoeased  penon  for  the  aapport  of  the  widow  daring 
the  eettlemont  of  the  ettoto  are  within  the  diaoretion  of  the  probato  oonrt: 
Mttate  qf  Power,  98  Mioh.  106;  Frtenum  t.  Probate  Judge,  79  Mioh.  800; 
JTofiA  T.  Van  Taaeel,  84  Mioh.  09}  Walker,  AppeUatH,  88  Mo.  17;  Mrtaie  qf 
King^,  98  Gal.  576. 

Allowahob  iob  Widow.— Bt  What  Law  GonairiDi  Sao  ShoH  t.  Oai> 
way,  88Kj.  501;  4  Am.  St.  Bop.  168. 


Mississippi  ahd  Dominion  Stbamship  Compant  v. 

SwiPT. 

06  MAOa,  MB.] 

OoBTBAon— Whbb  Complbtb. — ^When  partiea  ontar  In  b  ganoral  oontraet, 
and  tho  nndoratonding  ia  that  it  la  to  be  rednoed  to  writings  or  if  it 
la  already  in  a  writton  form,  that  it  ia  to  be  rignod  before  it  ia  to  be  aoted 
on,  or  to  take  effeofe,  it  ie  not  binding  nntil  it  ia  ao  written  or  aigned. 

OoBTBAOn^-WHBH  CoMrLBTB— Iktbrtion.— When  one  eonglit  to  be  oharged 
intonda  to  olooe  a  oontraet  prior  to  the  aigning  of  a  draft  thereof^  or  if 
he  iignifiee  anoh  intontion  to  the  other  party,  he  ia  bound  by  tho  oon- 
traet aetnally  made^  though  the  writton  draft  ia  not  signed;  bnt  if  ha 
neither  haa  dooed,  nor  aignifiod  an  intention  to  doaa^  tho  aoatraot 
ilK.Bap«  VOU  XLL-16 
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H  it  faUjr  exprMttd  ia  wriiiag  uid  ftttattod  by  mg^mhaxm,  b«  U  aoi 
bMsd  «afcU  ■•eh  ■tgaatorw  mn  afistd.  TIm  budtn  «f  yroef  k  vpoD 
IIm  pwtj  olaiming  the  oompletieB  ef  the  eentnet  befere  the  written 
4imf  t  thereof  is  eigned. 

Oovnuon-^Wun  Coxtlrb— Siomira.— If  the  written  draft  «(  a  eon- 
traet  is  Tiewed  bj  the  parttee  thereto  oMiely  as  a  eoBTeaient  memorial 
erreeord  of  their  prerioiia  eootraet  the  feet  that  sneh  draft  is  not  ligQed 
bgr  them  does  not  affeot  the  foroe  of  the  oontraet;  bnt^  if  it  is  viewed  as 
a  eonsnmmation  of  the  negotiation,  there  is  ao  oontraet  nntil  the  writ- 
ten diaf  t  is  flnall  J  signed. 

OMTBAiin— Whsv  Oomplrb— Btidbhob.— If  a  written  draft  of  a  oontraet 
is  propoead,  suggested,  or  referred  to^  daring  the  negotiations  it  is  some 
eridenoe  that  the  parties  intended  it  to  be  the  final  dosing  of  the  eon- 
traot 

OoiiTKAOTS— Whut  Oompuri.— When  oomspondenee  indieatee  that  n 
lormal  draft  of  a  oontraet  was  in  the  minds  of  the  partiee,  or  at  least 
hi  the  mind  of  the  party  soaght  to  be  oharged,  as  the  only  antfaoritatiTo 
eridenoe  of  a  oontraot,  and  that  he  did  not  hare^  nor  signify,  any  inten- 
tion to  be  bonnd  nntil  the  written  draft  bad  been  mads  and  aignod.  ho 
la  not  bonnd  nntil  snob  draft  is  duly  made  and  signed. 

Syfnondi,  Snaw^  and  Cool^  for  the  plaintiff. 

Savage  and  Oakei^  F.  Huiehimant  and  0.  HalUf  Ibr  the  de- 
fendants. 

***  Bmbbt,  J.  A  fall  exposition  of  onr  judgment  in  this 
ease  requires  an  extended  statement  of  the  OTidence  and  the 
authorities,  notwithstanding  constant  effort  at  abridgment 

The  plaintiff  steamship  company  owned  and  operated  a 
line  of  ocean  steamships  plying  between  Liverpool  and  Hon« 
treal  in  the  summer  and  between  Lirerpool  and  Portland  in 
the  winter.  The  American  agents  of  the  company  were  David 
Torrance  &  Ca,  with  offices  in  Montreal  and  in  Portland. 
Three  of  the  steamships  were  named  respectively,  Samia^ 
Oregon^  and  Vancouver. 

The  defendants,  Swift  ft  Co.,  located  at  Boston,  were  large 
shippers  of  dressed  meats  from  the  United  States  to  Burope. 
This  kind  of  merchandise,  being  fresh  meat,  could  not  be 
shipped,  stowed,  and  transported  across  the  ocean  like  ordi- 
nary merchandise  upon  mere  bill  of  lading.  Its  suitable 
trannportation  required  that  certain  spaces  in  the  steamship 
should  be  set  **^  apart  for  its  reception, refrigeration,  and  care 
during  the  voyage.  This  space  was  necessarily  engaged  ^^r 
some  time  prior  to  the  shipping,  that  it  might  be  properly 
fitted  up,  and  it  was  necessarily  to  some  extent  at  the  dis- 
posal of  the  shipper,  and  under  his  control  during  the  term 
nf  the  contract.    Tiiero  were  two  modes  of  refrigeration  in 


Feb.  1894.]    Mississippi  rra  Btbamship  Co;*  v.  Swift.     6i7 

use,  one  by  ice  and  •  new  one  by  the  Eilbonrn  process^  so 
ealled. 

In  ibis  condition  of  affairs  Torrance  A  Co.,  NoT^mber  19, 
1889,  opened  a  correspondence  with  Swift  ft  Co.  relative  to 
space  on  the  company's  steamers  for  the  transportatioii  of 
dressed  beef.  In  the  first  letter,  Norember  19th,  Torrance  A 
Ca  advised  Swift  &  Co.  that  they  were  prepared  to  negotiate 
for  such  space  on  the  Samia  and  Oregon^  and  were  prepared 
to  offer  such  space  at  twenty  shillings  per  forty  cubic  feet  on 
those  steamers,  retaining  liberty  to  substitute  the  Vancouver^ 
for  one  of  the  others  later  on.  There  was  no  reply  to  this 
letter,  and  on  January  19,  1890,  Torrance  ft  Co.  again  wrote, 
Swift  ft  Co.,  naming  the  sailing  dates  of  the  various  steamers 
and  inviting  bids.  No  reply  being  received^  Torrance  ft  Co., 
on  February  6th,  again  invited  the  attention  of  Swift  ft  Co. 
to  the  matter.  Swift  ft  Co.,  February  12tb,  wrote  Torrance 
ft  Co.  that  one  of  their  men  would  call  upon  them  with  refer- 
ence to  the  matter.  There  seems,  then,  to  have  been  some 
verbal  conference,  for,  on  March  8d,  Torrance  ft  Co.  wrote 
that  the  Liverpool  managers  were  not  inclined  to  accept  the 
price  named  by  Swift  ft  Co.,  and  *' would  only  agree  to  fix 
the  ships,  provided  you  are  willing  to  pay  twenty  shillings, 
and  take  the  space  where  we  think  it  would  be  most  profit- 
able for  the  ship,"  and  suggested  that  if  Swift  ft  Co.  were 
inclined  to  do  any  thing  on  these  terms  they  might  commu- 
nicate with  either  the  Montreal  or  Portland  house.  March 
24th  Torrance  ft  Co.  again  wrote  (this  time  from  Portland, 
the  other  letters  having  been  from  Montreal)  that  they  would 
not  be  prepared  to  enter  into  a  contract  for  the  Vancouver^ 
Samta,  and  Oregon^  unless  for  one  year,  from  Montreal  in 
summer  and  Portland  in  winter,  they  reserving  the  right  to 
withdraw  the  Vancouver  in  the  winter. 

The  next  day,  March  26th,  Swift  ft  Ca  wired  in  answer  as 
•••  follows:  '"Answering  your  letter,  24th,  if  accepted  at  once, 
we  will  take  space  in  the  three  ships  named,  to  be  mutually 
agreed  on  at  twenty  shillings  flat  for  summer  navigation,  we 
agreeing  to  continue  shipments  during  the  winter,  if  ships  go 
from  Portland  or  Boston,  we  paying  your  market  price  for 
beef  space;  as  we  are  negotiating  with  other  partieS|  would 
appreciate  your  answer  at  once."  Torrance  ft  Co.  wired  same 
day  from  Montreal  as  follows:  '^  We  cannot  change  offer  al- 
ready made  by  our  Portland  house  under  instructions  from 
LiverpooL"    Their  Portland  house,  on  the  next  day,  March 
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26th,  wrote  for  an  answer  to  their  proposition*  On  March 
27th  Swift  A  Co.  wired  to  the  Portland  house  as  follows: 
*^  Your  favor  of  26ih  just  received.  We  accept  your  propoai* 
tion  of  24th  on  three  steamers.    Please  confirm  by  wire." 

In  the  meao  time,  between  the  24th  and  27th  of  March, 
Torrance  ft  Co.,  not  hearing  from  Swift  A  Co.,  began  negoti- 
ations with  other  parties,  and  so  informed  Swift  A  Co.  in 
answer  to  their  telegram  of  the  27th.  March  29th,  Swift  A 
Co.  wired  that  they  wanted  the  space,  and  thought  it  should 
be  accorded  to  them.  April  Isi  Torrance  A  Ga  wired  as  fol- 
lows: '*The  decision  has  been  given  in  your  favor,  and  the 
three  ships  mentioned  are  at  your  disposaL  Samia  expected 
Portland  Thursday,  will  sail  following  Thursday.*'  On  tha 
Bauie  day  Torrance  A  Ca  wrote  that  they  had  been  relieved 
of  their  negotiations,  and  said,  '*  We  hasten  to  advise  you  that 
we  are  willing  to  contract  with  you  for  the  three  steamers  on 
the  terms  already  mentioned,  and  conditional  on  your  putting 
in  the  cold*air  blast  instead  of  the  ice,  and  we  have  wired  yon 
accordingly  in  these  words, '  The  decision  has  been  given  in 
your  favor,  and  the  three  ships  mentioned  are  at  your  dis- 
posaL Samia  expected  Portland  Thursday,  and  will  sail 
the  following  Thursday.'  You  can  arrange  with  our  Portland 
house  in  reference  to  the  contract."  •  •  .  •  To  thie  telegram 
Swift  A  Co.  wired  answer  as  follows:  ^'  Your  message  received  • 
thanks  for  same.  Shall  we  refrigerate  Samia  by  old  process 
this  trip,  or  wait  till  first  of  May  and  use  Elilboum  machine. 
We  have  two  machines  to  be  delivered  early  in  May."  Tor^ 
ranee  and  Co.  replied  by  wire  same  day,  April  1st,  *^  as 
follows:  <' Wait  till  May.  We  don't  want  old  process."  On 
April  6th  Swift  A  Co.  wrote  as  follows:  **  Your  favor  of  April 
1st  received;  replying  to  same  will  say  we  will  arrange  for 
fitting  the  three  ships  by  the  Kilbourn  process  as  per  your 
request.'  I  notice  you  say,  *The  Toronto^  one  of  our  steamers 
Bailing  between  here  and  Liverpool  all  next  season,  is  due  at 
Portland  on  the  10th  instant,  and  should  sail  about  the  15th. 
We  are  open  to  negotiation  for  her  if  you  are  so  inclined.'  I 
suppose  all  next  season  means  the  coming  summer  naviga- 
tion for  Montreal.  Will  you  kindly  write  us  saying  where 
this  ship  will  sail  from  during  next  winter;  if  she  is  to  be  in 
the  regular  service  we  shall  be  pleased  to  negotiate  with  you." 

Here  the  correspondence  ceased  tor  a  time.  In  the  mean 
time,  about  the  last  of  March,  Mr.  Foster,  agent  of  Swift  A 
Co.,  visited  the  steamers  in  Portland,  took  measurements  of 
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space  in  different  steerages,  and  had  some  conversation  with 
the  company's  marine  superintendent  about  the  location  of 
spaces  for  refrigerators.  He  indicated  what  spaces  he  should 
want|  but  no  express  stipolation  was  made  that  he  shouhl 
have  them,  or  would  take  them.  Swift  ft  Co.  did  nothing 
toward  refrigerating  any  space,  and  the  steamers  carried  cargo 
in  all  the  steerages  as  usual*  leaving  no  space  unoccupied. 

July  8y  1890,  Swift  &  Co.  wired  as  follows:  ^'  Have  no  copy 
of  contract,  please  mail  one  to-day.''  On  the  same  day  Tor- 
ranee  A  Co.  replied  as  follows:  ^*  We  must  apologise  for  not 
having  earlier  sent  you  copy  of  the  contract  for  dead  meat 
space.  We  shall,  however,  mail  it  to  you  to-morrow  without 
fail.''  The  next  day,  July  9th,  they  further  wrote  as  follows: 
'*  Owing  to  this  being  our  English  mail  day  we  have  been 
unable  to  put  your  contract  in  form  as  promised,  but  we  will 
send  it  to  you  to-morrow.''  July  10th  they  wrote  again  as 
follows:  ^  We  now  inclose  you  copy  of  our  proposed  contract 
which  we  trust  may  be  found  to  be  in  accordance  with  the 
understanding  arrived  at  last  March.  We  must  apologize 
for  not  sending  this  yesterday,  but  as  it  was  our  mail  day  we 
were  more  than  busy,  and  this  must  be  our  excuse.  We  trust 
you  may  soon  be  prepared  to  begin  your  shipments."  The 
draft  of  contracts  inclosed  was  quite  long.  '^^  The  only 
date  on  the  draft  was  ''  Montreal,  1890."  This  draft  was 
never  signed. 

July  24th  Swift  &  Co.  wired  that  they  could  not  use  Eil- 
bourn  process  and  must  use  ice,  and  inquired  if  that  would 
be  satisfactory.  July  26th  Torrance  ft  Co.  replied  by  wire 
as  follows:  **  Have  cable  authorising  you  using  ice,  but  the 
other  preferred.  Can  you  refrigerate  Vancouver  f  Will  be 
here  to-morrow*    Sails  Wednesday  week." 

Swift  A  Co.  replied  on  July  28th  that  they  could  not  refrig- 
erate the  Vancouver^  and  that  their  Mr.  Foster  would  call  on 
Torrance  A  Co.  Wednesday  morning.  At  this  point  the 
draft  of  contract  bad  not  been  signed.  Swift  A  Co.  had 
taken  no  spaces,  and  had  made  no  shipments.  The  com- 
pany bad  set  apart  no  spaceSi  but  had  filled  them  as  usual 
with  cargo. 

This  state  of  affairs  continued  till  September  24,  1890, 
when  TcNrrance  A  Co.  wrote  to  persuade  Swift  A  Co.  to  hasten 
matters.  Swift  A  Co.  replied  September  26th  that  they  did 
not  feel  like  assuming  the  responsibility  of  shipments  in 
warm  weather  by  either  process  as  at  present  working.    There 
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was  other  correspondence  following  this  and  running  tip  to 
October,  1891,  in  which  Torrance  A  Co.  insisted  that  Swift  A 
Co.  should  carry  out  the  arrangement,  and  Swift  A  Co.  refused 
to  recognize  any  arrangement  as  concluded.  The  result  was 
that  March  19,  1892,  this  suit  was  brought  to  recover  dam* 
ages  for  the  refusal  of  Swift  A  Co.  to  carry  out  the  contract 
claimed  by  the  plaintiffs  to  have  been  made.  The  company 
only  claims  as  damages  the  profits  at  twenty  shillings  per 
forty  cubic  feet,  inasmuch  as  it  filled  the  spaces,  though  at  a 
less  rate. 

The  plaintiff  now  contends  that  it  appears  from  this  corre- 
spondence, as  explained  by  the  oral  testimony,  that  the  terms 
of  a  complete  contract  were  mutually  agreed  upon,  April  5th, 
by  Swift  A  Co.'s  letter  of  that  date;  and  that  the  parties  then 
had  mutually  signified  an  intention  to  be  bound.  The  defend* 
ants  contend  that  the  correspondence  and  the  circumstances 
do  not  show  that  the  terms  of  such  a  contract  were  then  or 
ever  agreed  upon;  and  further,  that  the  correspondence  and 
circumstances  do  show  that  the  parties  contemplated  that 
such  terms  as  should  ***  be  agreed  upon  should  be  expressed 
in  some  formal  instrument,  to  be  written  and  signed  before 
any  contract  should  be  considered  as  complete.  A  formal 
draft  of  the  terms  of  a  contract  was  prepared  by  the  plaintifl^ 
but  was  not  signed  by  either  party.  Was  there  a  complete 
contract  without  that  signing? 

The  burden  is  upon  the  plaintiff  to  maintain  the  affirma- 
tive. 

Upon  this  question  the  diligent  counsel  have  eited  nnmer> 
ous  cases  where  a  similar  question  has  arisen  and  been  dia* 
cussed.  A  study  of  these  cases  has  not  been  profitless.  Wa 
summarise  a  few  and  quote  from  the  opinions  of  several  emi« 
nent  judges.  In  Chinnaek  v.  Ely^  4  De  (Sex,  J.  A  S.  688,  tbm 
dpfendant's  solicitors  wrote  to  the  plaintiff  naming  the  prioa 
for  an  estate  about  which  they  had  been  negotiating.  Tho 
plaintiff  wrote,  a  letter  in  which  he  agreed  to  give  the  price 
named  and  then  added,  '*  I  shall  be  obliged  if  you  will  forward 
me  the  usual  contract."  In  reply  the  defendant's  solicitora 
wrote,  ''We  have  been  instructed  by  the  Marchioness  of  Bly 
to  proceed  with  the  sale  to  you  of  these  premises.  The  draft 
contract  is  being  prepared  and  will  be  forwarded  to  you  for 
approval  in  a  few  days/'  Lord  Chancellor  Westbury  held 
thnt,  so  far,  the  parties  were  in  treaty  merely,  and  that  with- 
out the  execution  of  the  draft  mentioned  there  was  no  contract 
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concluded.  In  Bonnewett  ▼.  JenHns^  8  Cb.  Div.  70,  tbe  defend** 
ant's  agents  offered  certain  premises  for  sale.  The  plaintiff 
wrote  the  agents,  making  an  offer  of  eight  bandred  pounds 
for  tbe  estate.  Tbe  agents  wrote  in  reply  as  follows,  ^'  We  are 
instructed  to  accept  your  offer  of  eight  hundred  pounds  for 
these  premises,  and  have  asked  Mr.  Jenkins'  solicitor  to  pre- 
pare contract."  The  lord  justices  of  appeal  held  that  there 
was  a  concluded  contract.  Thesiger,  L.  J.,  said:  **The  mere 
reference  to  a  preparation  of  an  agreement,  by  which  the 
terms  agreed  upon  would  be  put  into  a  more  formal  shape, 
does  not  prevent  tbe  existence  of  a  binding  contract."  In 
Ro$riter  ▼.  Jftlbr,  5  Gh.  Diy.  648,  there  was  much  correspond- 
ence about  a  sale  of  certain  lots  of  land,  and  the  question  arose 
whether  the  correspondence  showed  a  completed  contract, 
without  the  formal  draft  which  had  been  referred  to  in  some 
of  tbe  letters.  James,  L.  J.,  said:  "The  reasonable  view  of 
the  case  is,  that  the  parties  intended  the  '^*  signing  of  the 
formal  contract  to  be  a  condition  precedent."  Coleridge,  C.  J., 
said:  "If  a  set  of  terms  be  agreed  upon  in  writing  they  consti- 
tute a  contract,  although  it  may  be  the  intention  of  the  parties 
that  they  should  be  put  into  a  more  formal  shape;  but  here  a 
set  of  terms  was  never  agreed  to."  Baggallay,  L.  J.,  said: 
**  The  letters  leib  the  defendant  a  right  to  believe  that  the 
signing  of  a  formal  contract  was  necessary  to  create  a  binding 
agreement."  In  the  same  case,  upon  an  appeal  to  the  bouse 
of  lords,  8  App.  Cas.  1124,  Lord  Hatherly  said:  "Although 
the  correspondence  may  not  set  forth,  in  a  form  which  a 
solicitor  would  adopt  if  he  were  instructed  to  draw  an  agree, 
ment  in  writing,  that  which  is  an  agreement  between  the 
parties,  yet  if  the  parties  to  the  agreement,  the  thing  to  be 
sold,  the  price  to  be  paid,  and  all  those  matters  be  clearly  and 
distinctly  stated,  though  only  by  letter,  an  acceptance  clearly 
by  letter  will  not  the  less  constitute  an  agreement  in  the  full 
sense  between  the  parties,  merely  because  the  letter  may  say, 
we  will  have  this  agreement  put  in  due  form  by  a  solicitor." 
Lord  O'Hagan  said:  "  The  correspondence  gives  no  color  to  the 
suggestion  that  the  contract  was  not.final,  and  was  not  consid- 
ered to  be  final  by  all  the  parties  to  it,  because  the  formal 
agreement  embodying  its  already  settled  terms  had  not  been 
furnished."  Lord  Blackburn  said:  "The  mere  fact  that  the 
parties  have  expressly  stipulated  that  there  shall  be  afterward 
a  formal  agreement  prepared,  embodying  the  terms,  which 
shall  be  signed  by  the  parties^  does  not  by  itself^  show  thai 
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they  ooniinue  merely  a  negotiation.  It  is  a  matter  to  be  taken 
into  account  in  construing  the  evidence  and  determining 
whether  the  parties  have  really  come  to  a  final  agreement  or 
not;  but  as  soon  as  the  fact  is  established  of  the  final  mutual 
assent  of  the  parties,  so  that  those  who  draw  up  the  final 
agreement  have  not  the  power  to  vary  the  terms  already  set- 
tled, I  think  the  contract  is  completed."  In  the  same  opinion 
Lord  Blackburn  further  said:  '*  Parties  do  often  enter  into 
negotiation,  meaning  that  when  they  have  (or  think  they  haVe) 
come  to  one  mind,  the  results  shall  be  put  into  formal  shape, 
and  then  (if  on  seeing  the  result  in  that  shape,  they  find  they 
are  agreed)  signed  and  made  binding;  but  that  each  party  is 
ssv  ^  reserve  to  himself  the  right  to  retire  if,  on  looking  at 
the  formal  contract,  he  finds  that,  though  it  may  represent 
what  he  said,  it  does  not  represent  what  he  meant  to  say. 
Whenever  on  the  true  construction  of  the  evidence  this 
appears  to  be  the  intention  I  think  the  parties  ought  not  to 
be  held  bound  till  they  have  executed  the  formal  agreement." 
In  Ridgway  v.  Wharton^  6  H.  L.  Cas.  238,  Lord  Chancellor 
Cranworth  said:  '*If  parties  have  entered  into  an  agreement 
they  are  not  the  less  bound  by  that  agreement  because  they 
say,  we  sent  it  to  a  solicitor  to  have  it  reduced  into  form;  but 
when  the  parties  negotiate  and  do  not  say  so,  the  mere  fact 
that  they  do  send  it  to  a  solicitor  to  have  the  matter  re- 
duced into  form  afibrds,  to  my  mind  generally,  cogent  evi* 
dence  that  they  do  not  intend  to  bind  themselves  till  it  is 
reduced  into  form."  Lord  Wensleydale  said:  ** These  cases 
often  occur  in  courts  of  law,  and  the  question  then  always  is 
whether  the  parties  mean  to  embody  the  contract  made  by 
parol  in  writing.  If  they  do,  nothing  binds  them  till  it  is 
written.  If  they  enter  into  a  contract  with  a  view  to  a  written 
agreement  nothing  will  bind  them  but  that  written  agree- 
ment, and  that  quite  independently  of  the  statute  of  frauds 
applying  to  all  agreements."  «...**  If  the  parties  agree 
finally  to  be  bound  by  any  terms,  and  then  for  the  sake  of 
preserving  a  memorial,  having  agreed  to  the  original  terms, 
they  get  a  document  drawn  up,  there  is  no  doubt  they  are 
bound  by  the  original  terms."  In  Morrill  v.  Tehama  M.  AM. 
Co.f  10  Nev.  185,  the  court  declared  the  general  rule  to  be^ 
that  where  the  parties  enter  into  any  general  agreement,  and 
the  understanding  is  that  it  is  to  be  reduoed  to  writing,  or,  if 
it  is  already  in  a  written  form,  that  it  is  to  be  signed  before  it  is 
to  be  acted  on  or  to  take  efiect,  it  is  not  binding  until  it  is  so 
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written  or  signed.  In  Meihudy  ▼•  Bom,  10  Mo.  App.  106,  the 
eoart  said:  *'  The  mere  faet  that  a  written  contract  wae  to  be 
enbeeqnentlj  prepared  doea  not  show  that  a  final  agreement 
between  the  parties  was  not  made,  but  it  tends  to  show  it; 
and  in  this  case  we  think  it  clear  that  there  was  to  be  a 
more  explicit  agreement  which  was  to  be  reduced  to  writing; 
that  this  was  not  done,  and  that  **^  there  was  no  meeting 
of  minds.''  In  £a«b  ▼•  Carondeletf  42  Mo.  113,  the  plain- 
tiff made  to  the  city  of  Carondelet  a  written  proposition, 
containing  the  terms  on  which  he  would  build  gunboats  in 
that  city.  The  city  council  passed  an  ordinance  reciting  the 
proposition,  and  expressly  accepting  it  as  made;  but  in  the 
second  section  of  the  ordinance  directed  and  empowered 
the  mayor  to  enter  into  a  written  contract  with  the  plaintiff, 
and  employ  counsel  to  draft  the  contract  The  plaintiff 
carried  out  his  proposition,  but  the  city  failed  to  perform  any 
part.  Held,  that  the  city  was  not  bound,  as  further  formality 
was  contemplated.  In  Water  Commiuioneri  ▼.  Brown,  82 
N.  J.  L.  604.  Brown  made  a  proposition  to  the  commissioners 
to  do  certain  work  in  laying  a  pipe.  The  commissioners' 
accepted  the  proposition  and  directed  a  written  contract  to  be 
prepared.  This  was  done,  but  it  was  not  signed.  Held,  that 
the  commissioners  were  not  bound.  In  this  case,  however, 
the  law  provided  that  the  contracts  of  the  water  commis- 
sioners should  be  in  writing.  This  fact  showed  conclusively 
that  a  written  contract  must  have  been  contemplated.  In 
Congdan  v.  Darcy,  46  Vt  478,  the  negotiation  was  for  build* 
ing  a  dwelling-house  by  the  plaintiff  for  the  defendant. 
Every  thing  was  agreed  upon,  and  it  was  also  agreed  that  the 
contract  should  be  put  in  writing  if  the  defendant  desired. 
The  defendant  afterward  expressed  such  desire,  and  a  writ- 
ing was  prepared,  embodying  the  agreement,  but  the  defend- 
ant refused  to  sign  it  Held,  there  was  no  completed  contract 
From  these  expressions  of  courts  and  jurists  it  is  quite 
clear  that  after  all  the  question  is  mainly  one  of  intention. 
If  the  party  sought  to  be  charged  intended  to  close  a  contract 
prior  to  the  formal  signing  of  a  written  draft,  or  if  he  signi* 
fied  such  an  intention  to  the  other  party,  he  will  be  bound 
by  the  contract  actually  made,  though  the  signing  of  the 
written  draft  be  omitted.  If,  on  the  other  hand,  such  party 
neither  had  nor  signified  such  an  intention  to  close  the  con* 
trmet  until  it  was  fully  expressed  in  a  written  instrument  and 
attested  by  signatures,  then  he  will  not  be  bound  until  the 
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signatures  are  aflSxed.  The  expression  of  the  idea  may  be 
attempted  in  other  words:  if  the  written  draft  is  viewed  by 
the  parties  merely  as  a  convenient  memorial,^***  or  record 
of  their  previous  contract,  its  absence  does  not  affect  the 
binding  force  of  the  contract;  if,  however,  it  is  viewed  as 
the  consummation  of  the  negotiation,  there  is  no  contract 
until  the  written  draft  is  finally  signed. 

In  determining  which  view  is  entertained  in  any  particular 
case  several  circumstances  may  be  helpful,  as :  whether  the 
contract  is  of  that  class  which  are  usually  found  to  be  in 
writing;  whether  it  is  of  such  nature  as  to  need  a  formal 
writing  for  its  full  expression;  whether  it  has  few  or  many 
details;  whether  the  amount  involved  is  large  or  small; 
whether  it  is  a  common  or  unusual  contract;  whether  the 
negotiations  themselves  indicate  that  a  written  draft  is  con- 
templated as  a  final  conclusion  of  the  negotiations.  If  a 
written  draft  is  proposed,  suggested,  or  referred  to,  during  the 
negotiations,  it  is  some  evidence  that  the  parties  intended  it 
to  be  the  final  closing  of  the  contract. 

*  Still,  with  the  aid  of  all  rules  and  suggestions,  the  solution 
of  the  question  is  often  difficult,  doubtful,  and  sometimes  un- 
satisfactory. An  illustration  of  this  is  the  case  of  RosriUr  v. 
Miller^  6  Gh.  Div.  648;  8  App.  Gas.  1124,  above  quoted  from. 
In  that  case  Lord  Ghief  Justice  Goleridge  and  Lord  Justices 
James  and  Baggallay,  three  of  England's  most  distinguished 
judges,  were  clear  that  there  was  no  contract  for  want  of  a 
formal  draft.  Lord  Ghancellor  Gairns  and  Lords  Hatherly, 
Blackburn,  and  Gordon,  equally  able  and  eminent  jurists, 
were  confident  in  the  contrary  opinion. 

We  come  now  to  the  consideration  of  the  circumstances 
and  correspondence  in  this  case. 

The  attempt  was  to  negotiate  a  contract  for  the  use  of  space 
on  ocean  steamers,  of  which  the  shippers  were  to  have  control 
to  some  extent,  and  in  which  they  were  to  set  up  their  appli* 
ances,  and  load  and  care  for  their  own  merchandise.  This 
arrangement  is  quite  different  from  the  ordinary  contract  of 
affreightment.  It  is  like  a  charter  parly  which  is  almost  uni* 
versally  reduced  to  formal  written  draft. 

The  negotiations  contemplated  not  simply  a  contract  for  one 
area  of  space  on  a  single  steamer  for  a  single  trip.  The  con* 
tract  was  to  be  for  a  year,  and  for  different  areas  of  space  on 
three  different  ships.  The  interests  of  the  contracting  parties 
in  those  *^*  spaces  were  so  various  and,  if  not  conflicting. 
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yet  in  such  clo^e  contact,  thai  a  contract  would  need  to  con- 
tain many  stipulations  in  order  to  sufficiently  define  the 
rights  and  duties  of  the  parties.  The  draft  prepared  by  the 
steamship  company  would,  if  printed  in  this  type,  occupy 
over  three  pages  of  this  volume.  It  contained  some  twenty- 
one  distinct  stipulations,  many  of  them  nowhere  alluded  to 
in  the  correspondence  or  conversations,  and  yet  seemingly 
essential  to  be  agreed  upon  in  a  contract  for  chartering  space 
on  ocean  steamers  for  the  transportation  of  dressed  meats. 
It  had  annexed,  as  a  part  of  itself,  a  long  printed  blank  bill  of 
lading.  The  elier  Torrance  testified  that  all  the  details  in  the 
written  draft  were  the  well-understood  custom  of  the  trade, 
and  understood  in  every  similar  contract.  He  also  testified 
that  ^*  the  contract  was  carefully  drawn  up,"  and  that  when 
he  drew  it  he  had  before  him  several  other  contracts.  So  far 
as  the  case  shows,  the  draft  was  entirely  in  manuscript.  No 
printed  blanks  seem  to  have  been  in  existence,  as  there  prob- 
ably would  have  been  had  the  numerous  details  become 
crystallized  into  a  well-understood  custom.  The  defendants 
deny  the  existence  of  any  such  custom  or  understanding. 

The  claim  of  the  plaintiff  company  that  it  would  have 
made  nearly  twenty-five  thousand  dollars  profits  by  such  a 
contract  shows  that  the  negotiations  were  not  about  a  trifle. 

The  correspondence  seems  to  indicate  that  a  formal  draft 
of  the  contract  was  in  the  minds  of  the  parties,  or  at  least  in 
the  mind  of  the  defendants,  as  the  only  authoritative  evi- 
dence of  a  contract  In  the  first  letter,  that  of  November  I9th, 
Torrance  A  Co.,  the  plaintiff's  agents,  write  that  they  are 
authorized,  "To  make  a  contract  for  dressed  beef  on  our 
steamers,  Samia  and  Oregon^  and  we  hasten  to  advise  you 
that  we  are  prepared  to  discuss  the  matter  with  you.*'  In  the 
second  letter  they  invite  a  bid.  In  the  letter  of  March  3, 
1890,  they  name  terms  and  then  say,  ''If  you  are  inclined  to 
do  any  thing  on  these  terms  you  might  further  communicate 
with  us  or  our  Portland  house."  In  the  letter  of  March  24 th^ 
from  Portland,  they  say,  *'  We  would  not  be  prepared  to  enter 
into  a  contract  with  you  for  the  Vancouver^  Samia,  and  Oregon 
unless  for  one  year,  from  Montreal  '*'  during  the  summer 
and  Portland  in  winter,  we  reserving  the  right  to  withdraw  Van* 
eouver  during  the  winter."  In  the  letter  of  April  1st  they  say, 
^  You  can  arrange  with  our  Portland  house  in  reference  to  the 
contract"  July  8th  the  defendants  wired  for  a  copy  of  the 
contract  to  be  sent.    On  the  same  day  Torrance  A  Co.  write^ 
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apologising  for  neglect  to  send  copy.  Jnly  10th  Torrance  A 
Co.  send  the  written  draft  which  has  been  above  described, 
and  write,  **  We  now  inclose  yon  copy  of  onr  proposed  con* 
tract,  which  we  tmst  may  be  found  in  accordance  with  the 
understanding  arrived  at  last  March." 

Neither  party,  daring  all  the  correspondence,  seems  to  bave 
made  any  change  in  his  business  operations  by  reason  of  any 
thing  in  the  correspondence.  No  dressed  meats  were  shipped 
by  the  defendants  or  ofisred  for  shipment.  No  space  was 
reserved  by  the  plaintiff,  and  there  was  no  delay  or  hindrance 
suflTered  in  its  regular  business. 

The  case  is  by  no  means  free  from  doubt  and  diflSculty,  but 
due  reflection  and  study  of  the  evidence  have  at  the  last  brought 
us  to  the  conclusion  that  what  the  plaintiff  claims  to  have 
become  a  perfected  contract  on  April  5,  1890,  by  the  defend- 
ants' letter  of  that  date,  was  at  the  most  only  the  acceptance 
of  the  proposed  basis  of  a  contract,  which  was  yet  to  be  per- 
fected as  to  details  and  put  in  writing;  and  that  the  defend- 
ants did  not  have  nor  signify  any  intention  to  be  bound  until 
the  written  draft  had  been  made  and  signed. 

Judgment  for  defendants. 

OoNTBAOfs— NsoBBsmr  iOB  Siosna^WlMn  tlM  psrtks  wukm  ttie  r»> 
dnotioo  of  a  oontrmot  to  writing  and  its  signatara  by  tfaem  a  oondition 
preoedont  to  iti  completion  it  will  not  boa  oontrmot  until  thii  is  dono^  thongh 
its  ttrma  have  boon  agreed  upon:  Ortm  ▼.  Oois,  108  Ma  70;  Hodga  ▼.  JM- 
kUt  91  Ala.  688.  A  written  oontraot  aoqniree  no  force  aa  enoh  nntil  it  it 
signed  and  deliTered:  Hoem  ▼.  Simmoiu,  1  Od.  119;  02  Am.  Dea  S91.  A 
penon  making  a  propoeal,  or  accepting  one^  may  attach  a  condition  that  the 
oootraot  be  rednced  to  writing  and  signed  by  botii  parties,  bat  the  propoaid 
or  acceptance  mnet  be  ezpreesed  so  as  to  shew  thai 
latsadedt  AUm  w.  OkatUmm,  lOS  Mo.  109. 
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IJASSfAes  AS  CdnmBSATioir  loa  Dbsb. — ^Pktmiiss  of  SMarfagsis  a  vslnaUs 
consideration  for  a  deed,  and  if  the  marriage  afterwards  takes  pboe  the 
deed  is  valid  so  for  as  the  consideratioB  is  conost— d.  Any  fraad  in- 
tended by  the  grantor  upon  his  erediton  does  as*  avoid  the  deed  if  the 
grantee  is  innocent. 

MAaaiAQB  MAT  as  OrvBR  nr  BvuHmos  as  vm  OoasiaaunoB  of  a 
sxpreseed  to  be  for  a  money  consideration  only. 

H.  and  W,  /.  Knowltonf  for  the  plaintift 
B.  W.  Whiuhome^  for  the  defendant 
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Walton,  J.  This  is  s  suit  in  equity.  The  plaintiff  is 
assignee  of  Stephen  C.  C.  Ward,  an  insolvent  debtor.  The 
plaintiff  avers  that  Febroarjr  1, 1889,  the  insolvent  oonreyed 
a  parcel  of  real  estate  to  Cora  A.  Brown,  and  that  the  eonwej* 
ance  was  '^  made  without  eonsideratioo,  and  for  the  pnr* 
pose  of  putting  the  property  beyond  the  reach  of  creditors;  and 
he  prays  that  the  conveyance  may  be  decreed  void,  and  that 
the  grantee  may  be  ordered  to  coovey  her  interest  in  the  prem- 
ises to  him  as  assignee. 

There  would  be  no  doubt  of  the  power  of  the  court  to  make 
the  decree  prayed  for  if  these  allegations  were  proved.  But 
we  do  not  think  that  either  of  them  is  proved.  The  proof  is 
that  the  conveyance  in  question  was  made  in  consideration 
of  a  contemplated  marriage  between  the  grantee  and  the 
grantor;  and  marriage  has  always  been  held  to  be  one  of  the 
highest  and  one  of  the  most  valuable  considerations  known 
to  the  law. 

In  Smith  v.  AUen^  6  Allen,  464,  81  Am.  Dec.  758,  the  court 
held  that  a  promise  of  marriage,  made  in  good  faith  by  a 
woman,  to  one  who  had  conveyed  to  her  a  parcel  of  real 
estate  for  the  purpose  of  persuading  her  to  marry  him,  was  a 
sufficient  consideration  to  sustain  the  conveyance  against  the 
grantor's  creditors,  although  the  death  of  the  grantor  pre- 
vented the  marriage  from  being  consummated. 

And  in  Oibeon  v.  Bennettj  79  Me.  802,  where  a  creditor  had 
levied  upon  land  as  the  property  of  the  husband,  and  it  was 
proved  that  the  land  had  been  conveyed  to  the  wife  by  the 
husband  before  their  marriage,  and  in  consideration  of  her 
promise  to  marry  him,  the  court  held  that  the  levy  could  not 
be  sustained.  '*It  is  clear,''  said  Mr.  Justice  Emery,  "that, 
upon  such  a  state  of  facts,  no  creditor  of  the  husband  can 
take  the  land  by  a  subsequent  attachment  and  levy.  Mar- 
riage is  a  valuable  consideration  for  a  deed,  and,  if  the 
marriage  afterward  take  place,  the  deed  is  valid  so  far 
as  the  consideration  is  concerned.  Any  fraud  intended 
by  the  grantor  upon  his  creditors  would  not  avoid  the  deed 
if  the  grantee  was  innocent.'* 

And  in  Prewit  v.  TTtbon,  103  U.  8.  22,  the  court  held  that 
an  antenuptial  settlement  of  lands,  though  made  by  the  in- 
tended husband  with  the  design  of  defrauding  his  creditors, 
will  not  be  set  aside  except  upon  the  clearest  proof  that  the 
intended  wife  participated  in  the  fraud.  There  is  no  such 
proof  in  the  present  case. 
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But  the  point  is  made  hj  the  learned  connsel  for  the 
plaintiff  that  marriage  cannot  be  given  in  evidence  as  the 
oonflideration  of  a  deed  expressed  to  be  for  a  money  consid- 
eration only;  and,  in  support  of  the  proposition,  they  cite 
BetU  r.  Union  Bank,  I  Harr.  &  Q.  176;  18  Am.  Dec.  283. 

The  court  did  so  hold  in  that  case.  But  the  decision  does 
not  rest  on  the  consideration  of  marriage  alone.  It  applies 
to  all  considerations  in  conflict  with  the  one  expressed  in  the 
deed.  And  there  are  other  decisions  in  which  the  doctrine  is 
maintained  that  the  expressed  consideration  in  a  deed  can- 
not  be  varied  or  contradicted  by  oral  evidence.  But  in  this 
state,  and  in  most  of  the  states,  the  law  is  otherwise. 

In  Goodspeed  ▼.  FtiUer,  46  Me.  141,  71  Am.  Dec  672,  this 
court  held  that  the  only  effect  of  the  consideration  clause  in 
a  deed  is  to  estop  the  grantor  from  alleging  that  it  was  exe- 
cuted without  considerationi  and  to  prevent  a  resulting  trust 
in  the  grantor;  and  that  for  every  other  purpose  the  consid- 
eration may  be  varied  or  explained  by  parol  proof;  and  in  the 
opinion  of  the  court,  by  Mr.  Justice  Appleton,  a  great  many 
authorities  are  cited  showing  how  extensively  the  doctrine 
has  been  adopted,  and  the  great  variety  of  cases  in  which  it 
has  been  applied;  and  at  the  present  day  we  apprehend  that 
there  are  but  few,  if  any,  courts  that  hold  to  a  different  doc- 
trine: See  note  to  MeCrea  v.  Pwrmort,  16  Wend.  460;  SO  Am. 
Dec.  103,  and  the  authorities  there  cited. 

Our  conclusion  is  that  the  present  suit  must  fail  for  want 
of  proof.  The  proof  fails  to  show  that  the  conveyance  to  the 
defendant  was  made  without  consideration,  or  that  the  grantee 
knew  of  or  participated  in  any  fraudulent  purpose  of  her 
then  intended  husband  to  place  the  property  beyond  the 
reach  of  his  creditors.  In  fact,  the  evidence  is  very  weak  of 
the  existence  of  such  a  purpose  on  his  part^ 

Bill  dismissed,  with  costs. 

Dbbdb — GoNSiDBRATiON — MiRKTAOi.— A  oonirMl  of  umrUgo  !■  a  vala- 
abU  ooottdoratioa  lor  a  da^d,  and  il  need  aol  h%  in  writiag:  Fngmim  v. 
Dammat,  4  Wash.  199;  SI  Am.  St.  Rep.  914^  and  neto.  8Mb  alM^  Um  «» 
tuidad  Boti  to  Vmrfkmk  v.  SUrnh  7  Am.  Boo.  368. 
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BswAEM— AooiPTAiiaB— RirooATioM^Pftisoimioir.^Aa  oObr  W  rtwttd 
lor  the  deteotioii  of  an  offender  or  the  reooTory  of  properly  is  a  propoeel 
merely.  If  aoted  upon  before  reTooation  the  offer  Mid  eooeptonoe  by  a 
performaaoe  beoome  a  valid  oontraot  for  a  Miffieieiit  ooneideration.  Il 
may  be  revoked  at  any  time  before  aeoeptauoe,  and  though  unlimited  as 
to  time  and  never  withdrawn,  it  matt  be  aooepted  by  performaaoe  within 
a  reaaooable  time,  or  it  it  oondoeiTely  pretnmed  to  have  been  revoked^ 

Rbwards— Rbvogation— PaisaifPnoir.^A  l*pee  of  more  than  twelve  years 
between  the  time  that  a  reward  ia  offered  for  tho  deteotion  of  an  of • 
fender  and  the  time  of  performaaoe  ie  moro  than  a  leaeonablo  time,  and 
rniiea  a  preen mption  that  snoh  offer  hat  been  revoked. 

Walton  and  Walton^  for  the  plaintiff. 
Crosby  and  Croiby^  for  the  defendants. 

'^  WiBWBLLy  J.  The  plaintiff  alleges  that  on  the  twenty- 
third  day  of  February,  1878,  the  defendants  published  an  offer 
of  a  reward;  that  upon  the  thirty-first  day  of  Maroh,  1890,  the 
plaintiff  performed  the  service  which  entitled  him  to  the  re- 
ward in  accordance  with  the  terms  of  the  offer. 

Various  objections  to  the  maintenance  of  the  suit  are  sug- 
gested and  argued  by  the  defendants'  counsel.  It  is  only 
necessary  to  consider  one,  which,  we  think,  is  an  insuperable 
objection  to  the  maintenance  of  the  action,  unless  there  are 
facts  other  than  those  set  out  in  the  plaintiff's  declaration, 
viz.,  that  the  offer  of  reward  was  a  proposal  to  continue  for  a 
reasonable  time  only,  and  that  it  ceased  to  be  a  proposal  long 
before  the  time  when  the  plaintiff  alleges  he  accepted  it  by  a 
performance  of  the  service^  for  which  the  reward  was  to  be 
paid. 

The  legal  principles  applicable  to  an  offer  of  reward  for  the 
detection  of  an  offender  or  the  recovery  of  property  are  well 
understood.  Such  an  offer  is  a  proposal  merely;  if  acted  upon 
before  revocation  the  offer  and  acceptance  by  a  performance 
become  a  valid  contract  for  a  sufficient  consideration.  It 
may  be  revoked  at  any  time  before  it  is  acted  upon. 

The  offer  in  this  case  was  unlimited  as  to  time,  and,  so  far 
as  we  know,  was  never  withdrawn  by  the  act  of  those  making 
it.  We  think  that  the  proper  construction  of  such  a  proposal 
is,  as  contended  by  the  defendants,  that  it  must  be  accepted 
by  performance  within  a  reasonable  time,  and  that  the  law 
will,  in  the  absence  of  other  facts,  conclusively  presume  a 
revocation  after  *^  a  reasonable  time.    Otherwise  it  would 
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wealth  does  not  exempt  defendant  from  jurisdiction,  the  sub* 
ject  of  the  suit  being  the  contract,  and  a  court  of  equity 
dealing  with  persons,  and  compelling  them  to  execute  its  de- 
crees and  transfer  property  within  their  control,  whatever  may 
be  the  ntxa:  Pingree  ▼•  Coffin^  12  Gray,  288. 

The  principle  is  thus  stated  by  the  federal  supreme  court: 
**  Where  the  necessary  parties  are  before  a  court  of  equity  it  is 
immaterial  that  the  re$  of  the  controversy,  whether  it  be  real  or 
personal  property,  is  beyond  the  territorial  jurisdiction  of  the 
tribunal.  It  has  the  power  to  compel  the  defendant  to  do  all 
things  necessary,  according  to  the  lex  loci  rd  ai(«,  which  be 
could  do  voluntarily  to  give  full  effect  to  the  decree  against 
him.  Without  regard  to  the  situation  of  the  subject  matter 
such  courts  consider  the  equities  between  the  parties  and 
decree  in  penanam  according  to  those  equities,  and  enforce 
obedience  to  their  decrees  by  a  process  in  penonam:  Phelps  v. 
McDonald,  99  U.  S.  298. 

Our  court  in  Reed  v.  Reed^  76  Me.  264,  sustained  a  bill  and 
made  the  necessary  decrees  to  redeem  from  a  mortgage  lands 
situated  in  the  state  of  Wisconsin.  And  the  court  has  in 
many  oases  proceeded  and  granted  relief  upon  the  maxim, 
Equitai  ngii  in  penonam. 

The  English  chancery  courts,  regarding  the  right  to  redeem 
*^*  as  a  mere  personal  right,  and  the  decree  for  a  foreclosure 
a  decree  in  personam,  have  often  decreed  the  foreclosure  of 
mortgages  upon  lands  beyond  the  jurisdiction  of  the  court: 
Toller  V.  Carteret,  2  Vern.  495;  Paget  Y.Ede,  L.  R.  18  Eq.  118. 

In  this  country  the  question  has  frequently  arisen  as  to  the 
power  of  an  equity  court  to  decree  the  foreclosure  of  a  mort- 
gage upon  property  situated  both  within  and  without  the  ju* 
risdiction  of  the  court.  The  doctrine  is  sustained  by  the 
highest  authorities  that  a  court  having  jurisdiction  of  the 
person  of  the  mortgagor,  or  of  the  owner  of  the  right  to 
redeem,  may  decree  such  a  foreclosure. 

In  MiUler  v.  Dows^  94  U.  S.  444,  it  was  held  that  a  United 
States  circuit  court  for  the  district  of  Iowa,  which  had  juris- 
diction of  the  mortgagor  and  the  trustees  of  the  mortgage, 
could  make  a  decree  foreclosing  a  mortgage  upon  a  railroad 
and  its  franchises,  and  order  a  sale  of  the  entire  property, 
although  a  portion  of  the  property  was  in  the  state  of  Mis- 
souri. Mr.  Justice  Strong,  in  delivering  the  opinion  of  the 
court,  said:  ^*  Without  reference  to  the  English  chancery  deci- 
sions, where  this  objection  to  the  decree  would  be  quite  unten- 
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able,  we  think  the  power  of  courts  of  chancery  in  this  country 
is  sufficient  to  authorize  such  a  decree  as  was  here  made.  It 
is  here  undoubtedly  a  recognized  doctrine  that  a  court  of 
equity  sitting  in  a  state  and  having  jurisdiction  of  the  person 
may  decree  a  conveyance  by  him  of  land  in  another  state, 
and  it  may  enforce  the  decree  by  a  process  against  the  defend- 
ant. 

In  Union  Truit  Co.  ▼.  Olmsted^  102  N.  Y.  729,  the  plaintiff 
sought  by  foreclosure  and  sale  to  enforce  a  mortgage  executed 
by  the  defendant  corporation  upon  property,  a  part  of  which 
was  situated  in  another  state.  The  court  held  that  although 
the  decree  of  foreclosure  might  not  be  operative  beyond  the 
territorial  limits  of  the  jurisdiction,  that  the  court  might 
have  required  the  mortgagor,  being  within  the  jurisdiction,  to 
execute  a  oonveyance  of  the  property  situated  in  the  other 
atate. 

To  the  same  effect  are  numerous  other  decisions  by  courts 
of  the  highest  authority  in  this  country,  both  federal  and 
state.  After  an  examination  of  these  authorities  we  have  no 
doubt  that  '^^  this  court  has  the  power  to  make  a  decree 
compelling  a  mortgagor,  over  whom  it  has  jurisdiction,  to 
make  a  conveyance  of  the  mortgaged  premises,  after  failure 
to  pay  the  amount  ascertained  to  be  due,  within  the  time 
fixed  by  a  decree  of  the  court,  which  time  should  not  be  less 
than  the  statutory  period  allowed  for  redemption  in  the  place 
where  the  land  is  situated. 

But  as  to  when  and  under  what  circumstances  this  power 
should  be  exercised  by  the  court  is,  we  think,  another  and 
quite  different  question.  It  must  be  remembered  that  no 
decree  of  the  court  would  be  operative  except  one  against  the 
niortgagor,  or  person  having  the  right  to  redeem,  command- 
ing a  conveyance.  The  court  could  not  proceed  in  the  usual 
and  customary  method  by  decreeing  either  a  strict  foreclosure, 
or  a  foreclosure  by  a  judicial  sale.  Neither  the  decree  itself 
nor  any  conveyance  under  it,  except  by  the  person  in  whom 
the  title  is  vested,  can  operate  beyond  the  jurisdiction  of  the 
court:  Watkins  ▼.  Holmauy  16  Pet.  25.  A  court  cannot  send  its 
process  into  another  state,  nor  can  it  deliver  possession  of  land 
in  another  jurisdiction:  Mvller  v.  Dows^  94  U.  S.  444.  It  can 
only  accomplish  foreclosure  of  such  a  mortgage  by  its  decree 
in  personam^  compelling  a  conveyance. 

We  do  not  think  that  a  chancery  court  should  exercise  this 
power  except  under  unusual  or  extraordinary  circumBtanceu. 
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Wlierever  it  is  necessary  in  order  to  prevent  loss  or  to  protect 
the  rights  of  a  mortgagee  it  may  be  done;  for  instance,  in  the 
case  of  a  mortgage  npon  property  situated  both  within  and 
without  the  state,  where,  unless  a  sale  of  the  entire  property 
could  be  made  atone  time,  great  loss  might  ensue, or  in  other 
cases  where  an  equally  good  reason  existed.  But  ordinarily 
we  think  that  the  holder  of  a  mortgage  should  be  required  to 
resort  to  the  remedies  or  the  courts  of  the  jurisdiction  in 
which  the  land  is  situated.  This  is  in  accordance  with  the 
principle,  than  which  none  is  better  established,  that  the  dis- 
position of  real  estate,  whether  by  deed,  descent,  or  by  any 
other  mode,  must  be  governed  by  the  law  of  the  state  where 
the  same  is  situated:  WatKns  v.  Holman^  16  Pet  25. 

In  this  case  there  are  no  reasons,  either  alleged  or  apparent, 
**^  why  the  holder  of  this  mortgage  cannot  foreclose  the 
same  according  to  the  law  of  the  place  where  the  land  Ib  sit- 
uated, without  loss  or  great  inconvenience. 

We  think,  therefore,  that  the  entry  should  be,  bill  dis- 
missed without  prejudioe. 

JuEisDiorioH  ov  Bqvrt  Ovxm  Laud  ahs  PaonBrr  ni  a  FomnoH  Juan- 
DionoM • — ^Thia  quMtioa  is  fully  fcraatod  in  the  moaognphio  not**  to  Newton 
V.  Brontan,  S7  Am.  Dea  06;  AlUg  v.  Oatpari,  S  Am.  St  Rep.  192;  Jio^ 
newo  T.  Seiffitmur,  70  Am.  Deo.  S66,  aad  Sentmh  v«  Lademf  S7  Am.  St.  Repw 
72.    Soi^  elaob  Ha^dm  r.  Tmk,  4S  Ia  Ann.  SOS|  40  Am.  8t  Rep.  9Bt  snd 
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BoBBntT— SumciSKOT  ov  iNDTcnoniT— Allbsatiov  ev  yALUB.— An 
iudictment  for  robbery,  detoribiag  the  property  takoi  m  ''oertein 
money  and  one  lilTor  watch  and  watoh*chain,  of  the  goods  and  chat- 
tels'* of  a  person  named,  is  sufficient  withont  farther  aUegation  of  value. 

RoBBRRT-  iNDTonnMT — Allvoation  ov  Valitb. — An  indiotment  for  rob- 
bery is  sufficient  without  averment  of  the  value  of  the  property 
taken.  The  pnttiugin  fear  and  taking  the  property  constitute  the  gist 
of  the  crime,  and  are  the  only  essential  elements  that  need  be  alleged. 

Larcent — Indtctmbht — Allsgation  ot  Valuk. — Indiotmeuts  for  larceny 
must  state  the  value  of  the  property  alleged  to  have  been  stolen  only 
when  the  punishment  is  graduated  with  reference  to  its  value. 

RoBBRRY— Indictment— Allkqation  or  Valus— CoNyionoN  or  MiNom 
Ofvbnsb. — In  an  iudictment  for  robbery  no  allegation  of  the  valne  of 
the  property  taken  is  necessary  to  justify  a  oonviction  for  lareeny  or  a 
minor  offense,  upon  failure  to  prove  the  aggravation  for  the  robbeiy. 
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/.  Hutchings  and  P.  H.  OiUin^  for  the  defendanta. 
C.  A.  BaiUy^  county  attameyf  for  the  state. 


Whitbhoubs,  J.  The  defendants  were  found  guilty  of 
the  crime  of  robbery  on  an  indictment  under  chapter  250 
of  the  statute  of  1889,  entitled  *^  An  act  to  define  robbery  and 
its  punishment/'  which  reads  as  follows:  "  Whoever  by  force 
and  violence,  or  by  putting  in  fear,  feloniously  steals  and 
takes  from  the  person  of  another  property  that  is  the  subject 
of  larceny  is  guilty  of  robbery,  and  shall  be  punished  by 
imprisonment  for  life  or  for  any  term  of  years."  This  act  of 
1889,  however,  did  not  modify  the  definition  of  robbery  as 
found  in  the  Revised  Statutes,  chapter  118,  section  16,  but 
only  changed  and  simplified  the  provisions  of  that  section 
respecting  the  punishment. 

It  is  charged  in  the  indictment  that  the  respondents 
*^  feloniously  an  assault  did  make,  and  him,  the  said  John  H. 
Emerson,  did  then  feloniously  put  in  fear,  and  with  force  and 
violence  did  then  feloniously  steal,  take,  and  carry  away  from 
the  person  of  him,  the  said  John  H.  Emerson,  certain  money 
of  the  5iaid  John  H.  Emerson,  and  one  silver  watch  and  one 
watch-chain  of  the  goods  and  chattels  of  the  said  John  H, 
Emerson.'' 

After  the  verdict  the  defendants  filed  a  motion  in  arrest  of 
judgment  based  on  four  specifications;  but  the  only  ground 
now  relied  upon  is  that  the  indictment  contains  no  allegation 
that  ^^  the  money  or  the  watch  and  chain  therein  men- 
tioned had  any  value. 

It  is  a  principle  of  natural  justice  which  was  early  recog- 
nized as  a  fundamental  rule  of  the  common  law,  now  incor- 
pornted  into  our  constitution  as  a  guaranty  of  protection  to 
individual  rights*  that  in  all  criminal  prosecutions  the  accused 
is  entitled  to  **  demand  the  nature  and  cause  of  the  accusation" 
against  him.  No  person  can  be  held  to  answer  to  a  criminal 
charge  until  it  is  '*  fully,  plainly,  substantially,  and  formally 
described  to  him."  Every  material  fact  which  serves  to  con- 
stitute the  ofiense  must  be  expressed  with  reasonable  full- 
ness, directness,  and  precision.  The  purpose  of  this  rule  is 
sufficiently  obvious.  It  is  to  inform  the  accused  of  the 
exact  charge  against  him,  and  enable  the  court  to  determine 
whether  the  facts  alleged  constitute  a  crime,  and  on  proof  of 
them  to  render  such  appropriate  judgment  as  will  be  a  bar 
to  any  future  prosecution  for  the  same  offense:  8  Starkie's 
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Evidence,  1527;  Commonwealth  v.  Pray,  Iff  Pick.  859.  •'The 
doctrine  of  the  court/'  says  Mr.  Bishop,  "is  identical  with  that 
of  reason,  viz;  that  the  indictment  must  contain  an  allegation 
of  every  fact  which  is  legally  essential  to  the  punishment  to 
be  inflicted":  1  Bishop's  Criminal  Practice,  sec.  81.  It  ia 
plain,  however,  that  much  of  the  useless  tautology  and  weari- 
some prolixity  which  characterized  indictments  in  the  early 
period  of  criminal  procedure  can  be  safely  avoided  without 
any  infringement  of  this  sacred  right  of  the  citizen.  It  is  the 
policy  of  our  modern  courts  to  encourage  a  more  rational  ays* 
tern  of  pleading,  with  greater  directness  and  simplicity  of 
statement,  with  less  verbiage  and  needless  repetition,  and 
with  greater  regard  for  the  construction  and  idioms  of  the 
English,  than  for  those  of  the  Latin  language.  In  reason,  an 
indictment  is  best,  says  Mr.  Bisbopi  when  it  is  *Mn  the  fewest 
and  aptest  words  with  no  superfluous  matter,"  and  while, 
under  ordinary  ciroum'stanoes,  it  would  not  be  judicious  to 
omit  any  thing  oonceruiug  the  necessity  of  which  a  question 
may  be  raised  to  embarrass  the  trial,  on  the  other  hand  no 
allegation  and  ordinarily  no  word  should  be  introduced  which 
is  certainly  needless:  Bishop's  Directions  and  Forms,  sees. 
10,  36.. 

In  the  case  at  bar,  if  the  value  of  the  property  named  in 
the  ^''  indictment  is  not  a  necessary  ingredient  of  the  ofiense 
sought  to  be  charged,  and  is  not  **  legally  essential  to  the 
punishment  to  be  inflicted/'  an  allegation  of  it  is  "certainly 
useless/'  and  properly  omitted.  The  precise  point  has  never 
before  been  raised  in  this  state,  and  the  court  is  now  at  liberty 
to  determine  it  in  accordance  with  the  plain  philosophy  of 
the  question  and  the  true  science  of  pleading. 

The  indictment  charges  the  ofiense  in  the  language  of  the 
statute  as  far  as  permissible  nnder  the  rule  requiring  a  speci- 
fication of  the  property  and  other  identifying  particulars.  It 
does  not  state  generally  that  the  defendants  took  ^'property 
that  is  the  subject  of  larceny,"  but  specifically  that  they  took 
^^  certain  money  and  one  silver  watch  and  watch-chain," 
>vhich  are  declared  by  the  Revised  Statutes,  chapter  100,  sec- 
tion 1,  to  be  subjects  of  larceny.  It  must  be  observed  that 
there  is  no  provision  of  this  statute  which  makes  the  amount 
of  property  taken  an  essential  element  of  the  ofiense;  and 
there  is  no  statute  in  this  state  which  creates  degrees  in  rob* 
bery,  or  in  any  way  makes  the  punishment  of  the  ofiense 
dependent  upon  the  value  of  the  property  taken. 
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Nor  is  there  any  thing  in  the  nature  of  robbery,  as  defined 
by  the  common  law,  from  which  it  appears  that  the  yalue  of 
the  property  has  ever  been  deemed  of  the  essence  of  the  crime. 
Blackstone  defines  it  to  be  '*  the  felonious  and  forcible  taking 
from  the  person  of  another  of  goods  or  money  to  any  value 
by  violence  or  putting  him  in  fear"  (4  Blackstone's  Com- 
mentaries,  242);  and  all  the  authorities  agree  that  the  taking 
may  be  of  money  or  goods  "  of  any  value."  The  value  of  the 
property  is  therefore  quite  immaterial.  *'A  penny  as  well  as 
a  pound  forcibly  extorted  makes  a  robbery,  the  gist  of  the 
offense  being  the  force  and  terror":  2  Archbold's  Criminal 
Practice  and  Pleading,  1287;  8  Coke's  Institutes,  69;  1  Hale's 
Pleas  of  the  Crown,  532;^  1  Hawkin's  Pleas  of  the  Crown,  212. 

True,  robbery  is  characterized  by  the  common  law  as  com- 
pound or  aggravated  larceny.  It  is  "larceny  committed  by 
violence  from  the  person  of  one  put  in  fear":  2  Bishop's 
Criminal  Law,  sec.  1156.  And  it  is  the  well-settled  general 
doctrine  that  indictments  for  larceny  must  allege  the  value  of 
the  article  alleged  to  have  been  stolen.  It  is  conceded,  how* 
ever,  that  this  rule  had  its  origin  in  ^*'  the  practice  of  dis- 
tinguishing between  grand  and  petit  larceny  with  reference 
to  the  extent  of  the  punishment,  that  being  dependent  in  some 
measure  upon  the  value  of  the  article  stolen;  and  it  is  still 
maintained,  because,  under  our  statutes,  the  punishment  for 
larceny  is  also  graduated  with  reference  to  the  value  of  the 
property  stolen:  2  Archbold's  Pleading  and  Practice,  1149, 
and  note;  Hope  v.  Commonwealth,^ 9  Met.  134;  2  Bishop's 
Criminal  Practice,  sec.  713;  Rev.  Stats.,  o.  120,  sec.  1.  But 
where  the  value  is  not  essential  to  the  punishment  it  need 
not  be  distinctly  alleged  or  proved.  The  jury  must  be  satis- 
fied, however,  that  the  goods  were  of  some  value,  and  they 
may  infer  it  without  separate  proof,  either  from  the  inspection 
of  the  articles,  or  from  the  description  of  them  by  the  wi^ 
nesses:  2  Bishop's  Criminal  Practice,  sec.  751;  Commonwecdth 
V.  Burke,  12  Allen,  182;  Commonwealth  v.  Lawless,  103  Mass. 
425;  State  v.  Qerrish,  78  Me.  20.  Upon  this  point  Mr.  Arch« 
bold  says:  ''  Since  the  distinction  between  grand  and  petty 
larceny  was  abolished  it  seems  to  have  been  no  longer  neces- 
sary to  insert  the  value  of  the  article  stolen  in  indictments* 
except  for  stealing  to  the  value  of  five  pounds  in  a  dwelling- 
house.  It  was  said,  indeed,  by  some  to  be  necessary  to  show 
that  the  thing  was  of  some  value,  but  this  was  sufficiently 
shown  by  stating  it  to  be  of  the  goods  and  chattels  of  th# 
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proMcotor.  As  it  can  be  of  no  use,  therefore,  in  any  case  to 
insert  it  where  the  value  or  price  is  not  of  the  essence  of  the 
oflTense,  and  as  the  statutes  14  and  16  Victoria  (c.  100,  sec 
24)  sanctions  its  omission  in  all  other  cases,  I  have  in  prac- 
tice omitted  to  insert  it  except  in  the  simple  case  above  men- 
tioned'': 2  Archbold's  Pleading  and  Practice,  1163. 

It  is  still  urged,  however,  that,  upon  the  theory  that  rob* 
bery  is  an  aggravated  larceny,  an  indictment  for  robbery 
should  contain  the  allegation  of  value  to  authorize  a  con- 
viction of  larceny,  in  the  event  of  a  failure  to  prove  the 
aggravation.  But  this  suggestion  is  sufficiently  answered  by 
the  statute  creating  a  distinct  offense  of  larceny  from  the 
person,  the  punishment  of  which  does  not  depend  upon  the 
value  of  the  property  stolen  (Rev.  Stats,  c.  120,  sec  4).  In 
Commonwealth  v.  McDonald^  6  Cush.  866,  the  court  says,  re- 
specting this  offense:  ^*As  the  punishment  for  stealing  from 
the  person  does  not  depend  on  the  amount  stolen  ^^^  there 
was  no  occasion  for  any  allegation  of  value."  This  is  cited 
with  approval  in  the  note  to  2  Archbold's  Pleading  and  Prac- 
tice, 1160.  And  in  Commonvtealth  v.  Burkey  12  Allen,  182, 
the  precise  point  was  directly  raised  and  determined  in  ac- 
cordance with  the  dictum  in  Commonwealth  y.  McDonald^  6 
Cush.  866.  It  is  clear,  therefore,  that  in  an  indictment  for 
robbery  no  allegation  of  value  can  be  necessary  to  justify  a 
conviction  of  the  minor  offense  upon  failure  to  prove  the 
aggravation. 

Many  other  authorities  snay  be  cited  in  support  of  the  prop- 
osition, so  strongly  sustained  by  reason,  that  an  indictment 
for  robbery  is  sufficient  without  an  averment  of  the  value  of 
the  property  taken.  In  State  v.  Howerton^  68  Mo.  681,  the 
court  says  respecting  this  crime:  "  The  value  of  the  thing 
taken  is  not  of  the  essence  of  the  offense.  The  putting  in 
fear  and  taking  the  property  constitute  the  gist  of  the  crime, 
and  there  is  no  necessity  for  either  charging  in  the  indictment 
or  proving  at  the  trial,  or  specifying  in  the  verdict,  the  value 
of  the  property."  In  State  v.  Burke^  73  N.  C.  88,  it  is  said  to 
be  unnecessary  to  allege  the  value  of  the  property,  '^  since 
force  or  fear  is  the  main  element  of  the  crime":  See,  also, 
Wharton's  Criminal  Law,  9th  ed.,  sec.  867;  State  v.  McCune^ 
6  R.  I.  60,  and  note,  70  Am.  Dec.  180;  Jamse  v.  State,  63 
Ala.  38;  WUliame  v.  StaU,  10  Tex.  App.  8. 

The  reasoning  of  the  court  in  Commonweakh  v.  Cahill^  12 
Allen,  540,  is  not  in  harmony  with  Commonwealth  v.  Mc* 
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Donald^  5  Cush.  865,  and  CammimweaUh  t.  Burke^  12  Allen, 
182,  from  the  same  state,  and  cannot  be  adopted  by  tbii 
court 

The  otber  objeciione  raised  by  the  defendants'  exceptions 
are  not  insisted  upon,  and  are  obyiously  without  merit 

Exceptions  overruled. 

BoBBBRT— IxDiomiirr— AiiLSQATioir  OF  Valvi. — An  tndiotin«it  for  rob* 
berj  which  dom  not  allog*  the  Tnlno  of  the  property  taken,  or  that  it  wm 
ol  anj  Tmloe,  and  whioh  merely  diaortbea  it  as  "twenty-fire  dollars  in 
money,  the  said  money  then  and  there  being  the  property  of  the  eaid  John 
Bond,"  ia  fataUy  defeotire:  8taU  t.  StgerMomd,  40  Kan.  107;  10  Am.  St. 
Rep.  169.  An  indictment  for  the  robbery  of  bank  bills  aUeging  their  ▼aloe, 
bntnot  their  denominstion«  is  bad:  Arnold  t.  StaU^  62  Ind.  281;  21  Am. 
Repb  175.  Under  an  indiotment  charging  the  taking  of  ten  dollars  in  money 
it  is  not  neceasary  to  prove  its  ralne,  as  money  ia  the  measure  of  ralnes: 
MeCartif  t.  Staie^  127  Ind.  223.  See,  alsc^  the  eztendednote  to  SiaU  ▼.  Mc 
Cmne^  70  Am.  Dee.  18a 

Labcsnt — iNDiomBNT. — Allsoatioii  or  Valus:  See  the  notes  to  8taU 
▼.  Segermond,  10  Am.  St  Sep.  174;  MtCarty  r.  State,  22  Am.  St  Rep.  165, 
and  Lord  y.  8taie,  61  Am.  Dea  ^3.  An  indictment  which  charges  the 
larceny  of  several  articles  need  not  allege  the  value  of  each  article  charged 
to  have  been  stolen:  8iaU  r.  Brew^  4  ITash.  05;  31  Am.  St  Rep.  904,  and 
note.*  Proof  of  the  alleged  value,  to  sustain  an  indiotment  for  stolen  goods, 
is  unnecessary.  It  is  sufBcient  for  conviction  that  the  property  alleged  to 
be  stolen  is  shown  to  be  of  some  value,  as  things  of  no  value  are  not  subjects 
of  IsMsay:  (HpMsiwiimift i  ▼.  Biggtf  14  Qray,  376;  77  Am,  Dss.  333^  sad  note. 


Statb  V.  Hamlik. 

[86  MaiVI,  486.] 

OouATSHiL  IirBnuTANois—- Taxation  of— CoHannnnoirAL  Law.^A  stat- 
ute impoeing  an  excise  tax  on  collateral  inheritances  is  not  a  tax  on  real 
or  personal  property  within  the  meaning  of  constitutional  provisions 
protecting  the  right  to  acquire  and  possess  property,  and  providing  that 
private  property  shall  not  be  taken  for  public  use  without  compeusation, 
that  all  taxation  shaU  be  equal  and  uniform,  and  that  no  one  shall  be 
deprived  of  his  property  without  due  process  of  law. 

COLLATXRAL  iNHERFrAllCXS-f-TAXATIOH  OF— CONSTITUTIOlf  AL  LaW.  — In  the 

abeeuce  of  constitutional  prohibition  the  legislature  may  by  statu te  dis- 
pose of  an  intestate  decedent's  estate,  after  payment  of  his  debts,  to  auy 
class  of  his  kindred  to  the  exclusion  of  any  other  class,  and,  if  it  permits 
collateral  kindred  to  inherit  it,  may  exact  an  excise  tax  or  duty  frum 
■och  kindred  for  that  privilege,  so  long  as  such  excise  is  uniform  as  to  the 
entire  dass  of  collateral,  or  it  may  require  an  excise  from  all  collaterals 
and  strangers,  and  exempt  from  the  excise  classes  nearer  in  blood  to  the 
decedent 
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Collateral  Inhbritahois— Taxatioh  of— CoifflTRuonow  of  Statotb.—  A 
stain  t«  impoting  an  ezeiae  tax  oa  all  collateral  inberitaneet  "aboTe  tho 
ram  of  fire  handred  dollara,"  exempts  that  ram  from  each  and  OTery 
eolUteral  inheritanoe^  and  is  not  an  exemption  from  the  eorfMw  of  the 
eetate  alone. 

C  A.  Bailey^  eownty  aitom^^  for  the  etate,  appellsDi. 

C.  /.  i>iifiii,  F.  A.  fFtbofi,  and  A.  W.  Paine,  for  the  appel- 

lees* 

^^  Stbout,  J.  Thifl  appeal  from  the  decree  of  the  jadge 
of  probate  arises  under  chapter  146,  sectioa  1,  of  the  statute 
of  1898.    That  section  is  as  follows: 

'*  Section  1.  All  property  within  the  jurisdiction  of  this 
state,  and  any  interest  therein,  whether  belonging  to  inhabitp 
ants  of  this  state  or  not,  and  whether  tangible  or  intangible, 
which  shall  pass  by  will  or  by  the  intestate  laws  of  this  state, 
or  by  deed,  grant,  sale,  or  gift  made  or  intended  to  take  effect 
in  possession  or  enjoyment  after  the  death  of  the  grantor,  to 
any  person  in  trust  or  otherwise,  other  than  to  or  for  the  use 
of  the  father,  mother,  hueband,  wife,  lineal  descendant, 
adopted  child,  the  lineal  descendant  of  any  adopted  child, 
the  wife  or  widow  of  a  son,  or  the  husband  of  the  daughter  of 
a  decedent,  shall  be  liable  to  a  tax  of  two  and  a  half  per  cent 
of  its  value,  above  ^^  the  sum  of  five  hundred  dollars,  for 
the  use  of  the  state,  and  all  administrators,  executors,  and 
trustees,  and  any  such  grantee  under  a  conveyance  made 
during  the  grantor's  life  shall  be  liable  for  all  such  taxes, 
with  lawful  interest  as  hereinafter  provided,  until  the  same 
shall  have  been  paid  as  hereinafter  directed." 

It  is  strenuously  claimed  by  the  appellee  that  the  act  is  in 
violation  of  the  constitutional  provisions,  that  all  men  "have 
certain  natural,  inherent,  and  unalienable  rights,  among  which 
are  those  of  enjoying  and  defending  life  and  liberty,  acquiring, 
possessing,  and  protecting  property":  Const.,  art.  1,  sec.  1. 

'*  Private  property  shall  not  be  taken  for  public  uses  with- 
out just  compensation;  nor  unless  the  public  exigencies  re- 
quire it":  Const,  art.  1,  sec.  21. 

**A11  taxes  upon  real  and  personal  estate,  assessed  by  au- 
thority of  this  state,  shall  be  apportioned  and  assessed  equally, 
according  to  the  just  value  thereof":  Const.,  art.  9,  sec.  8. 
Also  of  the  fourteenth  amendment  to  the  constitution  of  the 
United  States. 

Succession  duties  or  taxes  have  been  in  existence  in  other 
countries  for  centuries,  and  have  been  regarded  with  favor, 
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a  convenient  and  comparatively  nonbardensome  means  of 
revenue.  They  were  well  known  in  Roman  jarisprudence 
(1  Gibbon's  Rome,  133),  and  were  imposed  upon  all  succes* 
sibns,  except  those  to  the  nearest  relatives  and  to  the  poon 
The  practice  has  long  been  resorted  to  in  European  countries, 
and  was  introduced  in  England  in  the  last  century,  and  was 
enlarged  from  time  to  time  till  1858,  when  it  was  extended  to 
all  successions  to  real  property,  chattels  real,  and  a  vast 
variety  of  personal  property  and  rights. 

In  this  country  they  were  imposed  by  Congress,  by  acts  of 
June  80, 1864,  and  July  18, 1866,  which  were  repealed  in  1870. 
They  were  held  by  the  supreme  court  of  the  United  States  to 
impose  an  excise  tax  or  duty,  and,  as  such,  not  in  violation  of 
the  constitution  of  the  United  States:  8ch<^  v.  JEm,  28  WalL 
331. 

The  policy  of  taxing  collateral  inheritanoes  was  adopted  in 
Pennsylvania  in  1826,  and  has  been  adhered  to  ever  since. 
In  ^**  that  state  the  statute  has  been  constantly  recognised 
as  valid  by  its  supreme  court:  Strode  v.  Cammanwealih^  52  Pa. 
8L  181;  OreuU'i  Appeal,  97  Pa.  St  179;  BUttnger^e  EetaU,  129 
Pa.  St.  338. 

In  Maryland,  Virginia,  Delaware,  New  York,  and  several 
other  states,  laws  imposing  succession  taxes  have  been  en- 
acted, and  are  now  in  force,  that  of  Virginia  dating  back  to 
1844,  of  Delaware  to  1869,  Maryland  to  1864;  the  others  of 
more  recent  date.  In  Maryland  the  act  was  attacked  as  in 
violation  of  the  declaration  of  rights,  in  the  constitution  of 
1864,  which  declared  '^  that  the  levying  of  taxes  by  the  poll 
is  grievous  and  oppressive,  and  ought  to  be  prohibited;  that 
paupers  ought  not  to  be  assessed  for  the  support  of  the  gov- 
ernment, but  every  other  person  in  the  state,  or  person  hold- 
ing property  therein,  ought  to  contribute  his  proportion  of 
public  taxes  for  the  support  of  government,  according  to  his 
actual  worth  in  real  or  personal  property;  yet  fines,  duties,  or 
taxes  may  properly  and  justly  be  imposed  or  laid,  with  a 
political  view,  for  the  good  government  and  benefit  of  the  com- 
munity." But  the  court  of  appeals  held  the  statute  to  be  consti- 
tutional. Robinson,  J.,  in  delivering  the  opinion  of  the  court, 
said:  ^' We  have  not  the  slightest  doubt  as  to  the  constitu- 
tionality of  the  law The  restrictions  imposed  by  it 

[the  constitution]  upon  the  legislative  power,  as  to  the  objects 
of  taxation,  are  explicitly  declared.  Poll  taxes  are  denounced 
as  grievous  and  oppressive,  paupers  are  exempted  from  assess- 
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meni,  and  all  other  persons  are  required  to  pay  their  propor- 
tion of  publio  taxes,  according  to  the  value  of  their  property. 
Arbitrary  taxes  on  property  without  regard  to  value  are  ex- 
pressly  prohibited,  and  all  measures  for  the  collection  and 
imposition  of  taxes  upon  property  are  required  to  conform  to 
this  general  principle  of  equality.  Whilst  thus  providing  for 
a  uniform  mode  of  taxation  on  property  it  was  not  the  pur« 
pose  of  the  framers  of  the  oonstitation  to  prohibit  any  other 
species  of  taxation,  but  to  leave  the  legislature  the  power  to 
impose  such  other  taxes  as  the  necessities  of  the  government 
might  require'*:  Ty$an  ▼.  SiaU,  28  Md.  586;  StaU  v.  Dairying 
pfe,  70  Md.  294. 

*^^  In  Virginia  the  supreme  court  held  the  same  doctrine 
in  Eyr€  v.  Jacob,  14  Gratt.  430;  78  Am.  Dec.  867.  In  that 
case  the  court  said:  **The  right  to  take  property  by  devise  or 
descent  is  the  creature  of  the  law,  and  secured  and  protected 
by  its  authority.  The  legislature  might,  if  it  saw  proper, 
restrict  the  succession  to  a  decedent's  estate,  either  by  devise 
or  descent,  to  a  particular  class  of  his  kindred,  say  to  his  lin- 
eal descendants  and  ascendants,  and  it  might  impose  terms 
and  conditions  upon  which  collateral  relatives  may  be  per^ 
mitted  to  take  it;  or  it  may  to-morrow,  if  it  please,  absolutely 
repeal  the  statute  of  wills  and  that  of  descents  and  distribu- 
tions, and  declare  that,  upon  the  death  of  a  party,  his  prop- 
erty shall  be  applied  to  the  payment  of  his  debts,  and  the 
residue  appropriated  to  public  uses.** 

The  statute  of  New  York,  chapter  483  of  the  laws  of  1885, 
contains  substantially  the  same  provisions,  and  nearly  the 
same  exemptions,  as  the  first  section  of  chapter  146  of  the 
laws  of  1893  of  our  state.  It  does  not  differ  in  principle  from 
ours.  The  question  of  the  constitutionality  of  this  act  came 
before  the  New  York  court  of  appeals,  in  Matter  of  MePherson, 
104  N.  Y.  306,  58  Am.  Rep.  602,  and  that  court  said:  "  We 
entertain  no  doubt  that  such  a  tax  can  be  constitutionally 
imposed.  The  power  of  the  legislature  over  the  subject  of 
taxation,  except  as  limited  by  constitutional  restrictions,  is 
unbounded.  It  is  for  that  body,  in  the  exercise  of  its  discre- 
tion, to  select  objects  of  taxation.  It  may  impose  all  the  taxes 
upon  land,  or  all  upon  personal  property,  or  all  upon  houses 
or  upon  incomes."  A  like  statute  in  New  Hampshire  was 
held  by  the  supreme  court  of  that  state  to  be  in  violation  of 
that  state's  constitution,  which  empowered  the  legislature  to 
assess  and   lay  taxes,   but  expressly  limited  that  grant  of 
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power  to  *' proportional  and  roasonable  aaaoBBments,  rates, 
and  taxes  upon  all  the  inhabitants  and  residents  within  the 
said  state,  and  upon  the  estates  within  the  same.''  And  by 
section  12  of  the  bill  of  rights,  that  every  member  of  the  com- 
munity **  is  bound  to  contribute  his  share  to  the  expense''  of 
the  state:  Curry  ▼.  Spencer,  61  N.  H.  624;  60  Am.  Rep.  837. 

We  are  not  aware  that  the  question  has  been  decided  in  any 
other  state  where  similar  statutes  exist.  These  decisions  of 
^^  the  courts,  being  based  upon  constitutions  containing  pro- 
visions, in  some  cases  unlike,  and  in  others  like,  but  not  the 
same,  as  our  constitution,  have  a  lessened  weight  as  authoiv 
ity  here.  In  Virginia  the  constitution  required  taxes  to  be 
equal  and  uniform.  In  Maryland  the  constitutional  pro- 
vision required  every  person  holding  property  to  contribute 
bis  proportion  of  public  taxes,  according  to  his  actual  worth 
in  real  or  personal  property.  But  whatever  may  be  the  par- 
ticular  language  of  the  several  state  constitutions  all  the  cases 
assume  that  the  constitution,  either  in  terms  or  by  necessary 
implication,  requirea  taxation  of  property  to  be  equal  and 
uniform,  and  in  all  of  them,  except  the  New  Hampshire  case, 
succession  taxes  are  regarded  as  special  taxeff  or  duties,  or, 
more  exactly,  excises,  not  falling  within  the  regular  and  ordi- 
nary annual  taxation  of  property,  contemplated  and  provided 
for  and  guarded  by  constitutional  provisions  and  limitations. 

The  statute  under  consideration  provides  a  subject  and 
mode  of  taxation  not  heretofore  resorted  to  in  this  state.  The 
act  provides  sufficient  opportunity  to  parties  interested  to  be 
heard,  and  have  their  rights  protected,  and  cannot  be  deemed 
to  conflict  with  article  1,  section  6,  of  the  constitution,  which 
provides  that  no  person  shall  be  deprived  of  his  property  or 
privileges,  but  by  judgment  of  his  peers,  or  by  the  law  of  the 
land;  nor  with  section  21  of  the  same  article,  which  prohibits 
the  taking  of  private  property  for  public  uses  without  just 
compensation.  Perhaps  the  latter  provision  is  limited  to  the 
exercise  of  the  right  of  eminent  domain,  and  does  not  extend 
to  the  subject  of  taxation.  The  word  '*  compensation"  seems 
to  imply  a  money  or  other  valuable  consideration,  as  distin- 
guished from  the  protection  of  life  and  property  afforded  by 
the  state  as  a  return  for  the  tax  contributions  of  its  citizens. 

Does  the  act  conflict  with  the  constitutional  provision  which 
requires  all  taxes  assessed  upon  real  and  personal  estate  to 
be  apportioned  and  assessed  equally,  according  to  the  just 
value  thereof  7    The  first  constitution  of  Maine  provided  that 
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"  while  the  public  expenses  shall  be  assessed  on  polls  and 
estate  a  general  valuation  shall  be  taken  at  least  once  in  ten 
years":  ^^*  Art  9,  sec.  7.  Section  8,  immediately  following, 
was,  ''All  taxes  upon  real  estate,  assessed  by  authority  of  this 
state,  shall  be  apportioned  and  assessed  equally,  according  to 
the  just  value  thereof  These  provisions  remained  unchanged 
until  1876,  when,  by  an  amendment,  the  words  ^  and  per- 
sonal" were  inserted  after  the  word  ^'reaP'  in  the  eighth 
section.  Prior  to  this  amendment  there  was  no  express  con- 
stitutional requirement  that  taxes  on  personal  property  should 
be  uniform;  but  it  was  left  to  the  legislature  to  determine  the 
subjects,  mode,  and  rate  of  taxation  of  personal  property,  in 
its  discretion,  and  without  limitation  or  restriction,  unless 
such  exercise  of  power  should  degenerate  into  such  arbitrary, 
oppressive,  and  unreasonable  exactions,  as  to  be  subversive  of 
the  principles  of  the  constitution  and  the  rights  of  the  people: 
Cooley's  Constitutional  Limitations,  616,  617« 

The  two  sections,  7  and  8,  as  they  now  stand,  must  be  con- 
strued together,  to  determine  their  scope  and  extent  Section 
7  provides  that,  so  long  as  the  public  expenses  shall  be  as- 
sessed on  poHs  and  estates,  to  equalise  the  burden  as  nearly 
as  practicable,  a  general  valuation  shall  be  taken  as  often  as 
every  ten  years.  By  its  terms  it  necessarily  implies  a  period- 
ical and  regularly  recusring  assessment  of  predetermined 
amounts,  proportioned  to  the  entire  estates  within  the  taxed 
district,  to  meet  continuing  and  regularly  recurring  expenses; 
while  section  8,  manifestly  referring  to  the  same  class  of  gen- 
eral taxes,  provides  for  an  equal  apportionment  and  assess- 
ment according  to  value.  It  is  clear  that  these  sections 
contemplate  only  the  general,  constantly  recurring  assessment 
upon  the  same  property,  and  do  not  include  occasional,  excep- 
tional, and  special  subjects  and  modes  of  taxation.'  The  con- 
stant practice,  hitherto  unobjected  to,  of  imposing  a  duty,  or 
exacting  a  fee,  for  the  right  to  exercise  certain  vocations,  not 
illegal  in  themselves,  but  made  so  by  statute  for  the  purpose 
of  deriving  a  revenue  therefrom,  such  as  that  required  of  itin. 
erant  vendors,  retail  liquors  dealers,  while  a  license  law  existed, 
innholders,  auctioneers,  insurance  brokers,  etc.,  notwithstand- 
ing all  the  real  and  personal  property  of  such  persons,  was 
assessed  in  common  with  the  property  of  all  others  ***  in  the 
state  in  the  general  and  recurring  assessments,  conclusively 
shows  that  many  subjects  of  taxation  have  constantly  been 
regarded  as  not  falling  within  the  prohibition  of  sections  7  and 
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8  of  the  constitution.  The  tax  imposed  upon  the  franchisei 
of  railroads  and  other  corporations,  upon  a  basis  which  did 
not  result  in  equal  taxation  according  to  yalue  and  propor- 
tion, has  been  held  by  this  court  as  not  in  violation  of  the 
constitution,  but  within  the  legitimate  province  of  the  legisla* 
ture:  StaU  v.  We$Um  Union  Tel.  Co.,  78  Me.  527;  State  v. 
Maine  Central  R.  R.  Co.,  74  Me.  382.  So,  also,  the  exten- 
sive exemptions  of  property  from  all  taxation,  such  as  the 
property  of  literary,  benevolent,  and  charitable  intsitutions, 
acquiesced  in  for  many  years,  without  objection,  afford  a 
practical  construction  of  sections  7  and  8,  that  they  do  not 
require  an  absolute  equality;  but  that  the  legislature  may,  in 
its  discretion,  exempt  from  taxation  classes  of  property  within 
the  terms  of  these  sections,  although  the  effect  is  to  increase 
the  rate  upon  other  assessable  property,  and  may  select  classes 
of  subjects  from  which  duties  and  excises  may  be  required, 
not,  however,  degenerating  into  arbitrary  and  oppressive  bur- 
dens. The  duties  exacted  by  the  state  from  justices  of  the 
peace,  and  other  officers,  and  attorneys  before  admission  to 
the  bar,  have  never  been  regarded  as  a  violation  of  the  consti' 
tutional  provisions  in  regard  to  taxation;  but  as  excise  taxes, 
rightfully  levied:  Cooley's  Constitutional  Limitations,  617- 
619;  Portland  Bank  v.  Apthorp,  12  Mass.  256. 

It  is  evident,  therefore,  that  these  constitutional  require* 
ments  do  not  include  every  species  of  taxation,  but  all  special 
cases  like  those  referred  to  are  by  implication  excepted. 

The  tax  provided  for  in  the  statute  under  consideration  is 
clearly  an  excise  tax:  SchoUy  v.  Rew,  23  Wall.  346.  The 
whole  tenor  and  scope  of  the  act  is  one  of  excise,  and  not  a 
tax  upon  property,  as  that  term  is  used  in  the  constitution- 
It  is  not  laid  according  to  any  rule  of  proportion,  but  is  laid 
upon  the  interests  specified  in  the  act,  without  any  reference 
to  the  whole  amount  required  to  be  raised  for  public  purposes, 
or  to  the  whole  amount  of  property  in  the  state  liable  to  be 
assessed  for  public  purposes.  It  is  true  that  the  act  contains 
some  language  ^^^  indicating  a  tax  upon  property;  but  it 
should  be  construed  according  to  its  essential  principle, 
object,  and  effect.  Substance,  and  not  form  or  phrase,  is  the 
important  thing.  All  exactions  of  money  by  the  government 
are  taxes;  but  they  are  not  all  levied  by  assessment  upon 
values.  The  latter  class  refers  to  the  burdens  recurring  pe- 
riodically, which  are  assessed  upon  valuations  of  property, 
made  at  stated  intervals.     Danforth,  J.,  in  delivering  the  opin* 
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ion  of  the  court  in  State  ▼.  Wentem  Union  Tel  Co.,  73  Me.  527, 
•aid:  **  Such  is  the  variety  and  extent  of  meaning  attached  to 
the  word  'tax/  or  *  taxes/  that  no  argument  either  way  can 
be  drawn  from  its  use.  It  has  been  at  different  times  applied 
to  nearly  if  not  quite  every  burden  imposed  upon  persons,  prop- 
erty, or  business  for  the  support  of  government,  and  in  acts 
for  raising  a  revenue  for  public  purposes  it  seems  to  be  used 
as  meaning  the  same  thing  as  impost,  duty,  or  excise." 

The  tax  under  this  statute  is  once  for  all  an  excise  or  duty 
upon  the  right  or  privilege  of  taking  property,  by  will  or 
descent,  under  the  law  of  the  state.  It  is  uniform  in  its  rate 
as  to  the  entire  class  of  collaterals  and  strangers,  which  satis* 
fies  the  constitutional  requirement  of  uniformity:  State  v. 
WeeUrn  Union  Tel.  Co.,  78  Me.  627;  Brewer  Brieh  Co.  v- 
Bretverl  62  Me.  74;  16  Am.  Rep.  895.  ''It  is  not  levied  as 
property  taxes  usually  are.  There  is  no  given  sum  to  be 
assessed  in  which  the  percentage  is  fixed  by  valuation,  but 
the  percentage  is  fixed  by  law,  leaving  the  amount  to  be 
ascertained  by  the  valuation.''  The  value  of  the  property  is 
resorted  to  to  measure  the  amount  of  the  excise.  The  act  tax- 
ing telegraph  companies  in  terms  imposed  a  tax  of  two  and 
one  half  per  cent  on  the  value  of  any  telegraph  line,  etc.,  and 
it  was  strongly  urged  by  counsel  that  this  was  a  property  tax, 
and  not  an  excise,  and  therefore  violated  the  constitutional 
provision  requiring  equal  taxation;  but  this  court  in  State  y. 
Western  Union  Tel.  Co.,  78  Me.  527,  held  that  the  tax  was  an 
excise,  and  clearly  within  the  constitutional  right  of  the  legis- 
lature to  impose:  Connecticut  In$.  Co.  v.  Commonwealth^  133 
Mass.  162,  168.  The  ssme  reasoning  applies  with  equal  force 
to  the  tax  on  collateral  inheritances:  State  v.  Maira  Cent. 
R.  R.  Co.,  74  Me.  882. 

The  constitution  guarantees  to  the  citisen  the  right  of  acquire 
ing,  *^*  possessing,  and  protecting  property  (art  1,  sec  1 ), 
which  includes  also  the  right  of  disposal.  But  the  guaranty 
ceases  to  operate  at  the  death  of  the  possessor.  There  is  no 
provision  of  our  constitution  or  that  of  the  United  States 
which  secures  the  right  to  any  one  to  control  or  dispose  of  his 
property  after  his  death,  nor  the  right  to  any  one,  whether 
kindred  or  not,  to  take  it  by  inheritance.  Descent  is  a  crea- 
ture of  statute,  and  not  a  natural  right:  2  Blackstone's 
Commentaries,  10-18;  Strode  v.  Commonwealih^  52  Pa.  St. 
181.  At  common  law,  prior  to  the  statute  of  distribution  in 
England,  22  and  23  Car.  11,  descent  of  personal  property 
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could  hardly  be  rteogniiad,  and  even  after  the  atatnte  reqpii^ 
ing  adminiBtratioo  to  be  granted,  the  adminiBtrator,  after  the 
payment  of  the  debts  and  funeral  expenaee  of  the  deceased^ 
was  entitled  to  retain  to  himeelf  the  reaidne  of  hii  effeota,  the 
oonrt  holding  that  there  wai  no  power  to  compel  a  diBtribu- 
tion:  2  BlackBtone'a  Commentaiieii  61B;  Edwardi  ▼.  Frumanf 
2  P.  WmB.  442. 

Degrees  of  kindred  and  the  laws  of  descent,  in  the  seyeral 
states  of  the  union,  differ  widely.  In  this  state  there  haye 
been  frequent  changes  in  the  law  goyerning  the  subject  It 
is  entirely  within  the  proyince  of  the  legislature  to  determine 
who  shall  and  who  shall  not  take  the  estate,  and  the  proper* 
tion  in  which  they  may  take,  and  whether  severally  or  as 
Joint  tenants,  per  capita  or  per  etirpee.  In  the  absence  of  con- 
stitutional prohibition  the  legislature  is  supreme,  and  may 
dispose  of  an  intestate  decedent's  estate,  after  payment  of  his 
debts,  to  any  class  or  classes  of  his  kindred,  to  the  exclusion 
of  any  class  or  classes.  It  may  limit  heirship  to  lineal  de- 
scendants, to  the  absolute  exclusion  of  all  collaterals.  If  it 
permits,  as  our  laws  now  do,  collateral  kindred  to  inherit,  no 
reason  is  perceived  why  the  state  is  debarred  from  exacting 
an  excise  or  duty  from  such  collateral,  for  such  privilege 
allowed  by  the  state.  It  is  necessary  to  make  such  excise 
uniform  as  to  the  entire  class  of  collaterals.  It  must  not  tax 
one  and  exempt  another  in  the  same  class.  But  it  is  not  a 
violation  of  this  principle  to  require  an  excise  from  all  col* 
laterals  and  strangers,  and  exempt  from  the  excise  classes 
nearer  in  blood  to  the  decedent. 

*^^  The  right  to  dispose  of  estates  by  will  is  of  very  ancient 
origin,  but  is  a  creature  of  municipal  law,  and  not  a  natural 
right:  Bedfield  on  Wills,  c.  1,  sec.  1;  Mager  y.  Ortma,  8  How. 
494.  Before  the  statute  of  wills  in  England,  82,  84,  and  85 
Henry  VIH.,  the  right  did  not  extend  to  real  estate,  and  was 
limited  as  to  personal,  if  the  testator  left  a  widow  or  children. 
If  he  had  both  he  could  dispose  of  but  one-third  of  bis  per- 
sonal estate  by  will;  if  but  one  he  could  dispose  of  one-half. 
This  right  has  since  been  extended  by  statute  to  include  real 
estate,  and  all  personal.  The  restriction  has  never  existed 
in  this  country,  except  as  to  widows,  where  right  to  dower  and 
a  share  of  the  personal  estate  is  secured  by  statute  in  most  of 
the  states,  and  in  Louisiana,  where  the  rules  of  the  civil  law 
prevail.  Our  statute  of  wills  authorizes  certain  persons  to 
make  wills,  and  prescribes  tly  mode  of  their  exeootion.    This 
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it  A  ttotuU  right,  and  it  ii  eompatent  for  the  law-making 
power  to  modify  or  take  away  the  right.  If  the  right  itaelf 
eaa  be  wholly  destroyed  it  muet  be  competent  to  impose  con- 
ditions  and  limitations  upon  it.  The  greater  always  incladea 
the  less. 

While  it  has  always  been  the  policy  of  our  law  to  allow 
oollaterals  to  inherit,  in  default  of  lineal  descendants,  and  to 
allow  the  disposal  of  estates  by  will,  which  take  effect  only  at 
the  death  of  the  owner,  and  when  his  ownership  has  ceased 
the  policy  may  be  changed  if  the  legislature  so  determine; 
and  it  is  competent  for  it,  if  it  chooses,  to  retain  this  genera^ 
policy,  and  to  annex  to  the  privilege  of  taking  a  decedent's 
property,  by  descent  or  will,  such  conditions  as  it  may  deem 
wise.    An  excise  tax  upon  the  value  of  the  property  so  allowed 
to  be  received  by  the  collateral  or  stranger  to  the  blood  leaves 
him  in  much  better  condition  than  an  absolute  withdrawal  of 
the  privilege  would.     He  cannot  complain  of  unjust  taxation 
when  the  state  allows  him  to  take  a  property  subject  to  a 
duty  of  two  and  one-half  per  cent,  when  the  state  has  the  right 
to  exclude  him  from  the  whole. 

The  exemption  from  the  tax  of  certain  classes,  not  any  part 
of  the  classes  taxed,  is  unobjectionable  on  constitutional 
grounds:  SiaU  v.  WeaUm  Union  Td.  Co.,  73  Me.  527. 

'^^  We  think  the  act  of  1893  imposed  an  excise  tax  upon 
certain  inheritances  and  devises  and  conveyances,  to  take 
effect  after  the  death  of  the  grantor;  and  is  not  a  tax  upon 
property  within  the  meaning  of  article  9,  section  8,  of  the  con- 
stitution, and  does  not  conflict  with  any  provision  of  the  con- 
stitution of  Maine. 

It  is  claimed  by  the  appellant  that  the  act  is  in  conflict 
with  the  fourteenth  amendment  to  the  constitution  of  the 
United  States,  which  prohibits  any  state  from  depriving  ^*any 
person  of  life,  liberty,  or  property,  without  due  process  of  law." 
It  is  argued  that  the  act  fails  to  furnish  sufficient  means  to 
parties  interested  for  the  protection  of  their  rights,  and  con- 
fers upon  probate  courts  powers  and  duties  not  authorised  or 
contemplated  by  our  constitution.  The  act  (sec  12)  pro- 
vides for  an  appraisal  of  the  estate  subject  to  the  excise,  upon 
application  to  the  probate  court  by  the  state  assessors,  or  any 
person  interested  in  the  estate;  and  section  13,  the  probate 
oourt,  having  jurisdiction  of  the  settlement  of  the  estate,  is 
authorized  to  ^  hear  and  determine  all  questions  in  relation  to 
said  tax  that  may  arise/'  etc.,  "  subject  to  appeal  as  in  other 
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cMet."*  These  proTisionB  folly  leoure  the  rights  of  all  pnirtiee 
interestedy  and  satisfy  the  requirement  of  *'due  process  of 
law.**  The  act  applies  equally  to  citizens  of  this  and  other 
states,  and  therefore  is  not  in  conflict  with  another  provision 
of  the  fourteenth  amendment^  that  *'no  state  shall  make  or 
enforce  any  law  which  shall  abridge  the  privileges  or  immuni- 
ties of  citizens  of  the  United  States.''  Whether  the  parties 
subject  to  the  excise  take  by  will  or  descent  it  is  only  under 
and  by  virtue  of  the  laws  of  this  state  that  the  right  or  privi* 
lege  to  take  at  all  exists;  and  when  that  law  places  all  upon 
an  equality,  as  this  act  does,  there  can  be  no  violation  of  this 
constitutional  provision,  in  letter  or  spirit 

The  question  whether  the  exemption  of  five  hundred  dollars 
in  the  first  section  is  an  exemption  from  the  corpus  of  the  es- 
tate, or  a  several  exemption  of  that  sum  from  each  portion  of 
the  estate  passing  by  will  or  descent  to  persons  outside  the 
exempted  classes,  is  raised  by  the  appeal.  A  careful  exam* 
ination  of  the  statute  satisfies  us  that  the  legislature  intended 
the  exemption  ***  to  apply  to  each  taker  within  the  class 
subject  to  the  duty.  The  language  of  section  1  is  that  ''  all 
property  .  •  •  •  which  shall  pass  by  will  or  by  the  inteptate 
laws  of  this  state  •  •  •  .  other  than  to  or  for  the  use  of  the 
father,''  etc.,  ••••*'  shall  be  liable  to  a  tax  of  two  and  one- 
half  per  cent  of  its  value  above  the  sum  of  five  hundred  del* 
lars,"  etc.,  and  any  grantee  under  a  conveyance  made  during 
the  grantor's  life,  to  take  efiTect  after  his  death,  *' shall  be  lia- 
ble for  aU  such  taxes."  It  is  difficult  to  construe  this  lan« 
guage  to  mean  other  than  that  such  taker,  subject  to  the  tax, 
shall  be  liable  upon  the  amount  received  above  five  hundred 
dollars.  A  grantee  is  made 'liable  to  *'such  taxes."  What 
taxes?  Plainly,  two  and  one-half  per  cent  upon  the  amount 
received  in  excess  of  five  hundred  dollars.  This  construction 
-s  greatly  aided  by  the  second  section,  which,  in  dealing  with 
limited  estates  to  the  excepted  classes  (whether  including  all 
or  part  of  decedent's  estate),  and  remainder  to  the  taxable 
class,  provides  for  an  appraisal  of  the  value  of  the  limited  es* 
tate,  and  when  that  is  ascertained  that  value,  '*  together  with 
the  sum  of  five  hundred  dollars,"  is  to  be  deducted  from  the 
▼alue  of  such  property,  and  the  remainder  becomes  subject  to 
the  tax  or  duty.  This  provision  is  plainly  inconsistent  with 
the  claim  that  the  five  hundred  dollars  exemption  is  to  be 
taken  once  for  all  from  the  eorpu$  of  decedent's  entire  estate. 
The  legislature  undoubtedly  intended  the  same  rule  to  apply 
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in  both  sectioiHi.  We  think,  therefon,  that  the  decree  of  the 
probate  court  was  oorrect,  and  the  entry  mnet  be,  decree  of 
probate  court  affinned. 


CoLLATsaAL  iNvtHTAiraM— Tazatioh  ov— OovennrnoHALfiT  ov  Laws 
Amoniie.— The  itoto,  haWng  tii«  etntral  ortr  tha  aomtmU  of  a  deoMMd 
penon,  may  impote  »  ■aoeaMittn  or  falmftiine  tax  apoa  any  paiwMi  wlio 
•aoc6«d8  to  all  or  any  portaoa  of  his  raal  oaiato  looatod  in  that  state^  or  to 
hit  pononal  proporty,  no  mattor  whothor  tho  latter  la  eitnafeed  in  that  or  ia 
another  state.  Sooh  a  tax  le  not  a  tax  on  property,  but  on  the  privilege  of 
•Qcceeding  to  the  inheritanoe,  and  it  may  be  validly  laid  and  ooUeoted,  al* 
thoagh  the  property  ia  alao  taxed.  Statntea  impoeing  a  tax  of  this  nature  are 
uniformly  mled  to  be  valid*  and  not  in  oonfiiet  with  oonstitational  prtnoi* 
plee  or  provision^  state  or  natlonaL  Bari,  J.,  in  apeaking  for  the  oonrt  in 
Matter  qf  MePhtrmm,  104  N.  Y.  806-316,  68  Am.  Repw  802,  aaid:  "We  en- 
tertain no  doubt  that  enoh  a  tax  can  be  oonatitutionally  imposed.  The 
power  of  the  legislature  over  the  subject  of  taxation,  ezoept  as  limited  by 
oooatitutional  restrictions^  is  unbounded.  It  is  for  that  body,  in  the  exer^ 
oise  of  its  discretion,  to  select  the  objects  of  taxation.  It  may  impose  all 
the  taxee  upon  lancU,  or  all  upon  personal  property,  or  all  upon  houses  or 
upon  incomes.  Taxes  upon  Isgacies  and  inheritanoee  have  been  approved 
generally  by  writers  upon  political  eoonomy,  and  systems  of  taxation,  and 
DO  tax  can  be  less  burdensome,  and  interfere  less  with  the  productive  and  in* 
dttstrial  agencies  of  society.  Such  taxes  were  imposed  in  Rome  two  thousand 
years  ago,  and  are  now  imposed  in  Bngland  and  eeveral  of  the  continental 
countries  of  Europe,  and  in  the  states  of  Pennsylvania,  Maryland,  and  Vir- 
ginia, and  perhaps  other  states  of  this  country.  Ths  acts  imposing  such  taxes 
have  frequently  oome  before  the  courts,  and  have  uniformly  been  upheld: 
CcerpenUr^.  CommonweaUh,  17  Uow.  456;  SchoU^  v.  Bern,  23  Wall.  331;  WrigJU 
V.  Blakulee,  101  U.  S.  174;  Jfoson  ▼.  SargeiU,  104  U.  8.  689;  Short*$  Briatg,  16 
Pa.  St.  63;  SUnger  v.  CommowweaUh,  26  Pa.  St.  422;  CommmiweaUk  ▼. 
Freedky,  21  Pa.  St.  88;  Hood^9  Btiaie,  21  Pa.  St.  106;  Strode  ▼.  Oommom- 
weaUh,  62  Pa.  St  181;  Epr9  ▼.  Jacob,  14  Qratt  422;  78  Am.  Dec  867;  iftf- 
ler  V.  Oomffumwealth,  27  Gratt  110;  Tyeom  v.  State,  28  lid.  578; 
ease,  8  Bland,  186.  It  is  not  very  important  to  determine  in  this 
whether  the  act  ii  to  be  regarded  as  imposing  a  tax  upon  proper^,  or 
upon  the  succession  or  devolution  of  property  by  will  or  intestaoy.  In 
either  case  it  is  a  special  tax.  In  one  case  it  is  a  tax  upon  ths  particalar 
class  of  property,  and  in  the  other  ease  a  tax  upon  the  succession  or  devolu- 
tion of  property,  or  the  right  to  reoeive  property  in  the  casus  mentioned  ia 
the  statute.  Whether  it  be  one  or  the  other  it  is  free  from  oonstitntional 
objection.  It  has  never  been  questioned  that  the  legislature  can  impose  n 
tax  upon  sU  sales  of  property,  upon  all  incomes,  upon  all  acquisitions  of 
property,  upon  all  businsss,  and  upon  all  transfers.  Taxes  of  similar  oliniw 
aoter  were  quite  extensively  imposed  by  acts  of  Congress  psMsil  during  thn 
late  oivil  war.  If  this  be  regarded  as  a  tax  upon  property,  then  it  ia  fron 
from  constitutional  objection  if  it  bo  equally  imposed  and  properly  apporw 
tioned  upon  all  the  property  of  the  class  to  which  it  belongs.** 

Speaking  of  a  oolliteral  inheritance  tax  and  the  constitutionality  of  tim 
s6itute  imposing  it,  ;  courts  in  Siaie  v.  Dahpmple,  70  lid.  204-298,  anids 
^'There  can  be  no  duubt  that  the  legislature  has  the  power  to  impoee  it^  nolk 
only  where  it  affects  oitisens  of  the  state,  but  also  whsrs  nonresidenta  nr 
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•lita*  eUim  by  iiilieritulM  cr  bj  win,  prop^rtj  locfttod  h«re«  Ev«ry  •iate  in 
th«  union,  in  Um  abtenM  of  oontittational  prohibition,  hna  tho  Mitboriiy  to 
TCgnbkto  by  Uw  tiM  dtrolntkm  nad  tha  dwtribntion  of  nn  intestato't  property, 
sitaated  within  tho  jnrUdietion  ol  that  atato,  and  poraonai  property  situated 
elaewhere  but  owned  by  a  resident^  and  to  preacribe  who  ahall,  autl  who 
alvdl  not^  be  eapable  of  taking  itb  PoaaoMing,  than»  tba  plenary  power  iixli- 
eatad,  it  aooeaaarily  follows  that  tho  state  ia  allowiag  property  actually 
located  here,  or  personal  property  aitoated  elsewhere  bat  owned  by  a  resi- 
dsnt»  to  be  dispoeed  of  by  will,  and  ia  designating  who  shall  take  such  prop- 
erty when  there  ia  ao  will,  may  prescribe  snob  conditions,  not  in  conflict 
with  or  forbidden  by  the  organic  law  as  the  legislatnre  may  deem  expedient. 
These  conditions,  subject  to  the  limitations  named,  are, consequently,  wholly 
within  the  discretion  of  the  general  assembly.  The  sot  ws  are  now  con- 
sidering plainly  intended  to  require  that  a  person  taking  the  benefit  of  a 
oivil  right  secured  to  him  under  our  laws  should  pay  a  certain  premium  for 
its  enjoyment.  In  other  words,  one  of  the  conditions  upon  which  strangers 
and  collateral  kindred  may  acquire  a  decedent's  property,  which  is  subject 
to  the  dominion  of  our  laws,  is,  that  there  shall  be  paid  out  of  such  property 
a  tax  of  two  and  one-half  per  cent  into  the  treasury  of  the  stats.  This,  thers- 
fore,  is  not  a  tax  upon  the  property  itaelf,  but  is  merely  the  price  exacted  by 
the  state  for  the  privilege  accorded  in  permitting  property  so  situated  to  bs 
transmitted  by  wiU  or  by  descent  or  distribution.'' 

That  succession  to  an  inheritance  may  be  taxed  as  a  privilege,  although 
the  property  of  the  estate  ia  taxed,  and  taxes  on  property  are  required  by 
the  constitution  of  the  state  to  bs  equal  and  uniform,  has  been  expressly 
dotsrmined  in  several  eases:  Eyrt  ▼.  Jacobs  14  Qratt  422;  7S  Am.  Deo.  367; 
T^mm  V.  Siaie^  28  Md.  577. 

The  constitutionality  of  laws  imposing  a  tax  on  inheritances  has  never 
been  judicially  doubted  except  in  Cfmrrp  ▼.  Spfnoer.  61  N.  H.  624,  60  Am. 
Rep.  JI37,  where  it  was  decided  that  the  enactment  of  suoh  a  law  was  not 
within  the  constitutional  power  of  the  legislature  because  it  was  not  equal 
and  uniform  in  its  operation. 

A  statute  imposing  a  collateral  Snheritanos  tax  is  not  in  conflict  with  the 
fourtssnth  amendment  to  the  constitution  of  the  United  States:  WaUau  v* 
Jifen,  88  Fed.  Rep.  184.  Such  a  tax  is  not  a  direct  tax  upon  the  property 
itseH  but  merely  an  impost  or  szciss  Imposed  by  ths  stats  for  the  privilege 
aooorded  in  permitting  property  situated  therein  to  be  transmitted  by  will  or 
by  descent  or  distribution:  Seholey  v.  J?ei0, 23  WalL  331;  BtiaU  of  Mtrriman, 
141  N.  Y.  479;  Tfmn  r.  Siaie,  28  Md.  677;  MiOer  v.  Oommmwealik,  27 
Gratt  110;  Mffre  v.  /aco6^  14  Gratt  422;  73  Am.  Dec  867.  An  sstote  not 
passing  by  a  will  that  is  operative  within  the  state,  or  under  the  intestate 
laws  thef«o(  or  by  deed  or  grant  intended  to  take  effect  after  the  death  of 
tho  deeedent»  ia  not  subject  to  a  collateral  inheritance  tax  imposed  by  the 
state:  OrcuU^M  Appeal,  97  Pa.  St  179.  Suoh  tax  cannot  bs  imposed  when 
neither  the  personal  property  taxed  nor  the  domicile  of  its  owner  is  within 
As  atato  at  the  tiois  of  hia  death:  Jl^od't  AUUe,  81  Pa.  St.  106.  An  act 
imposing  such  tax  aa  a  direct  tax  upon  property  devised  to  or  inherited  by 
oollateral  heirs  or  devisees  is,  in  so  far  as  it  imposes  the  tax  upon  real  estate 
situatsd  IB  other  stats%  in  sxcsss  of  Isgislative  posrer,  and  cannot  be  enforceds 
Mtkdn^mUMgtr^  129  Pa.  St.  88a 

WbsB  aaoillary  administration  is  graated,  tiis  slats  «ay  impose  a  eel- 
latstal  inbsritanos  tax  on  all  personal  proper^  ol  lbs  dsssdsnt  sitnalsd 
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withiD  th«  ttfttox  iflNMqr  9.  PmtOt  2  JToqm  Iq.  61;  8iaU  t.  Dalrympie,  70 
MdSM. 

A  gwaeral  tantion  ttetnto  whieh  fills  to  mention  or  impooo  &  oolUtanl 
iuhoritonoo  tax  oporatM  m  a  ropoal  of  a  formor  law  iinpooing  oaoh  tax:  Foob 
▼.  Commonweakh,  16  Oratt  1|  MUUr  t.  CbmniOAMwaAA,  27  Gratt.  I10-113. 

Tho  law  relating  to  cnoh  tax  ai  it  exiete  at  the  time  of  final  judgment,  and 
not  at  it  existed  at  the  time  of  an  appeal,  must  control:  Moniagme  t.  Siaie, 
64  Md.  461. 

If  an  adminiatrator  or  exeontor  pays  oTor  money  of  hie  deoedent  to  a  ool- 
lateral  distribntee  or  legatee^  without  retaining  therefrom  the  oollateral 
inheritance  tax,  it  becomea,  to  the  extent  of  the  tax,  money  had  and  reoeiTed 
by  him  for  the  nee  of  the  states  and  amumptU  may  be  maintained  against  the 
legatee  or  distribntee  therefor:  MaiUagm  t.  ifflote,  64  Md.  481;  or  the  per^ 
eonal  representatiTe  of  the  decedent  is  chargeable  with  the  amount  d  snch 
tax  ont  of  the  asaets  in  his  hands:  8kort'§  BiUOe,  16  Pa.  St  63.     Althoogh  per- 
sonal property  within  the  state  is  not  snbjeot  to  the  general  tax  law,  yet  it 
may  be  subject  to  a  oollateral  inheritance  tax:  B^iaU  of  Knoedler,  140  N.  T. 
377.    The  right  of  the  state  to  a  oollateral  inheritance  tax  is  not  defeated  by 
a  oouTeyanoe  or  transfer  of  title  to  property  during  tho  lifetime  of  the  owner, 
nor  by  possession  taken  under  suoh  oouTeyanoe,  if  the  enjoyment  of  the 
property  conveyed  is  not  intended  to  take  effeet  until  the  death  of  the 
grantor:  Llne*B  Bulaie,  166  Fa.  St  378. 

Permm»  Afftdei. — Tho  legislature  of  a  state  has  power  to  irapoee  a  eol« 
lateral  inheritance  tax  not  only  when  it  affects  citiaena  of  the  state,  but  also 
when  nonresidents  or  aliens  daim  by  will  or  inheritance  property  located  in 
the  state:  SlaU  t.  DairympU,  70  Md.  294;  Mager  t.  Qrima.  8  How.  490; 
Sckolejf  T.  Reio,  28  Wall.  331;  C<>mmfmwedUh  t.  SmUk,  6  Pa.  St.  142. 

Corporations  are  included  under  the  term  "  persona'*  in  a  atatnte  imposing 
such  tax,  unle  «>  exempted  in  terms  or  by  necessary  implieation:  MtUer  t. 
Commonweailk,  *27  Qratt.  110.  A  statute  conferring  upon  a  charitable  oor- 
poration  a  limited  privilege  of  taking  and  holding  real  and  personal  property 
does  not  relieve  it  from  such  tax:  EttaU  ^  Prime,  136  N.  Y.  347;  but  a  cor* 
poration  whose  property  is  exempt  from  taxation  to  the  extent  of  its  capacity 
to  take  and  hold  property  is  exempt  from  snch  tax:  FosaofV  jfetate,  127 
N.  Y.  L  The  exemption  of  a  foreign  corporation  from  taxation  under  the 
laws  of  the  jorisdiotion  of  its  origin  does  not  exempt  it  from  the  payment 
of  a  collateral  tax  imposed  by  the  law  of  another  state  where  it  inherits  a 
legacy:  ditlin  v.  2Vicffeet  ^  Trimt^  OoUtge,  118  N.  Y.  133.  And  the 
exemption  of  any  religious,  educational,  or  charitable  corporation,  or  cor* 
poration  organized  for  other  than  business  purposes,  from  a  oollateral  inheri- 
tance tax,  extends  only  to  domeetio  corporations,  and  does  not  exempt 
foreign  corporations  of  the  character  named:  EttaU  of  Prime^  136  N.  Y.  347: 
Bequests  to  colleges  and  ohurchee  are  liable  to  such  tax  uolees  specially 
exempted;  Barringer  v.  Coumm,  2  Jonee  Bq.  4S6l 

An  adopted  child  given  the  right  to  inherit  by  statute  ia  not  exempt  from 
the  payment  of  such  tax:  OomtnonweaUk  v.  Nancrede,  82  Pa.  St.  8^  An 
adopted  child  ia  not  within  the  term  "children"  in  a  law  defining  what 
relatives  of  a  decedent  shall  be  exempt  from  the  payment  of  such  tax: 
EUate  qf  MilieTf  110  N.  Y.  216;  and  an  amendatory  act  ezompting  snch 
adopted  children  from  the  payment  of  the  tax  does  not  exempt  a  legacy 
made  to  an  adopted  child  before  the  passage  of  snch  amendments  MUatc  qf 
MUkr,  110  N.  Y.  216.  A  grandmother  taking  an  intestate's  eaUte  is  snb- 
jeot to  the  tax:  McDowell  v.  Addanu,  45  Pa.  St.  430.    A  statute  exempting 
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from  the  ooUatenl  inheriljiM  tez  proper^  p«Msag  to  diOdrsB  and  UbmI 
dMoendaDti  bora  in  Uwhil  w«dJook  doet  not  ozompt  an  adoptod  ohild  from 
the  paymont  of  tho  tax  on  a  l«gaoy  b6qQ«ath6d  to  him,  nor  does  it  6Z«mpt 
an  illegitimato  ohiid»  although  by  an  aot  of  tho  l«gialatare  snoh  ohild,  pra* 
vioos  to  tho  death  of  tho  testator,  ia  mado  tho  heir  of  tho  latter^  and  oapablo 
of  inheriting  hie  property  aa  if  he  had  been  begotten  in  lawful  wedlocki 
Commonvtalth  t.  Fergwrnm,  137  Pa.  St.  MKk 

Pbopcrtt  Awwwormo.'^Permmal  property  of  a  resident  deoedont,  whethor 
situated  within  or  without  tho  state,  is  snbjoot  to  the  ooilateral  ioheritaneo 
tax  Uw:  Aiate  ^Swtft^  187  N.  Y.  77.  Snoh  tax  becomes  duo  and  payable 
immediately  upon  the  death  of  the  deoedent,  and  the  property  liable  thereto 
thould  be  appraised  and  tho  tax  assessed  as  soon  after  snoh  death  as  posiUle. 
Aftite  qf  Va§Mr,  127  N.  T.  1.  It  is  imposed  only  on  what  remains  for  dis- 
tribution after  the  expenses  of  administration,  debts,  and  rightfnl  elaims  of 
third  partiee  are  paid  or  prorided  for:  OratU's  AppetU,  97  FtL  St.  179;  Lin€*» 
AlaUf  156  Pa.  St.  878;  and  an  exemption  of  a  oertain  portion  of  the  estate 
from  snoh  tax  applies  not  to  the  whole  eetate,  but  to  the  portion  passing  to 
each  deirisee  or  legatee:  ff<noe*§  Bdate,  112  N.  Y.  100.  And  with  this  lim* 
itation  the  estate  of  a  deoedent  composed  of  United  States  bonds  or  seoari- 
ties,  no  matter  where  depoeited,  is  subjeet  to  such  tax  in  the  state  of  his 
domicile  at  the  time  of  his  death:  Oreut^B  Appeal,  97  Pa.  St  179.  Stock  of 
a  foreign  corporation  held  by  an  executor  as  such,  and  as  part  of  the  estate,  is 
in  fact  a  part  thereof,  and  the  right  of  succesiion  thereto  is  subject  to  such 
tax:  Mttaie  iffMerriman,  141  N.  Y.  479;  Strode  t.  OommonweaUh,  52  Pa.  St. 
J81.  And  the  tax  should  be  assessed  upon  the  basis  of  the  Talue  of  the 
bonds:  WaUaee  t.  Mpers,  88  Fed.  Rep.  184.  Upon  the  death  of  the  grantor 
snoh  tax  is  chargeable  on  stock  and  bonds  transferred  by  a  citiaen  of  the 
Itate  to  a  foreign  corporation  doing  businees  out  of  the  state,  with  income 
payable  to  tho  grantor  for  life,  and  on  his  death  the  property  to  be  divided 
among  designated  persona,  with  the  right  in  the  grantor  to  make  any  ohango 
in  the  disposal  to  be  made  of  his  property  after  his  death,  although  no  ohange 
ia  made,  if  there  are  no  debts  owing  by  the  grantor  in  such  foreign  state  at 
the  time  of  his  death,  and  no  coUatoral  inheritanoe  tax  is  paid  there:  Ltes's 
EOate,  155  Pa.  St.  378. 

Tho  interest  of  a  nonresident  at  the  time  of  his  death  in  the  eetate  of  his 
deoeaaed  brother  within  the  state,  consisting  of  bank  and  other  stoeks^  bonds, 
and  oash,  i%  property  within  the  state,  subject  to  a  oollatoral  inheritanoe 
tax:  Staie  t.  DahrympU,  70  Md.  294.  The  capital  stock  and  land  of  a  lim« 
itod  partnership  whose  business  and  property  are  within  the  state  where  it 
wsa  organised  is  property  within  the  state,  and  subject  to  its  collateral  inhere 
itance  tax,  although  the  partner  seised  thereof  at  the  time  of  his  death,  and 
by  whom  it  waa  devised  to  residents  of  the  state,  was  himself  a  nonresident: 
8malP§  B§(ate,  131  Pa.  St.  1.  Under  a  will  directing  executors  to  pay  a 
Itatod  sum  to  a  certain  church  towards  the  building  of  a  new  chureh  or  the 
lenoTatioQ  of  the  present  one,  the  money  is  subject  to  the  collateral  inher- 
%ance  tax,  and  is  not  exempt  under  a  statute  exempting  buildings  used  for 
Jublio  worship  from  taxation:  Sslaieqf  Van  Kleeck,  121  K.  Y.  701.  A  stat- 
ute proTiding  that  the  personal  estate  of  religious  corporations  shall  be  ex- 
empt from  taxation,  including  a  collateral  inheritance  tax,  is  prospeotiTO  in 
its  operation,  and  does  not  apply  to  a  tax  beooming  dne  and  payable  before 
its  passage:  iBdaie  of  Van  Kleeek,  121  N.  Y.  701. 

Personal  property  of  a  nonresident  inrested  or  habitually  kept  within 
the  state  is  aubjeot  to  a  ooilateral  inheritance  tax  imposed  on  property  of  n 
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fMidrat  v^M  ptMti  ^  win  «r  by  tiM  Inttaiate  lawa  of  the  sUte^  or.  If  tlio 
il  WM  A  MortndMt^  M  proporfey  «*  within  tho  ■teto":  KalnU  ^ 
lf7  N.  T.  80t  iltaiiy  ▼. /Wti;  S  JoM«  Bq.  M.    TlMWwdb'^bo- 
)m%  in  Ihia  •tota^"  in  *  ■tetato  impodng  noh  tax  «poa  **all  iMets  of  ovorjr 
kiod  pusing  from  any  ponoa  who  nay  dto  aaiaad  and  poB»OMod  thereof 
botag  in  thia  stato,*  refer  to  proper^  and  not  to  the  perM»;  and  property 
aetnally  within  the  states  althongh  for  other  porpoeea  it  may  be  tnatod  ae 
eoaatraotively  eUewhere^  beoanee  of  the  owner'a  nonreeideooe,  ia  enbject  to 
the  taxi  tfloto  t.  DokT/mfi^  70  Md.  294.     Money  reoeivod  nnder  a  power  of 
appointment  created  by  will  pawei  **  by  will  **  within  the  meaning  of  a  atat- 
nte  taxing  eolUteral  inheritanoeas  EaUiU  ^  Siewari^  ISl  N.  Y.  274.    Hm 
entire  intereet  of  legateee,  and  not  merely  half  of  ite  Talne,  in  tangible  per- 
aooal  property  haTing  an  aotnal  jjta*  in  the  etate  ia  nibject  to  aoch  tax 
where  the  aUim  by  the  teatator'a  widow  to  take  nnder  the  intestate  law, 
instead  of  nnder  the  will,  ia  oompromieed  and  relinqniehed,  withont  half  of 
the  personalty  to  which  ehe  would  have  been  entitled  nnder  tneh  law  ever 
having  been  aeoertained,  and  the  legatees  have  reoeired  and  hold  the  entire 
interest  speoifioally  bequeathed  to  themt  SmalVs  BsiaU,  151  Pa.  St.  1.    An 
inorease  or  intereet  derired  from  an  estate  by  the  exeontora  or  administFa- 
tors  ia  not  subject  to  such  tax,  as  only  the  property  of  which  a  person  dies 
seised  or  possessed  is  subject  thereto:  Bttate  qf  Vassar,  127  N.  Y.  L    No 
collateral  inheritance  tax  ia  imposed  in  Maryland  on  an  annuity  passing 
nnder  the  terms  of  a  will:  dtiwetu^  NaL  Bank  t.  Sharp,  63  Md.  521. 

A  policy  of  insurance  upon  the  life  of  a  decedent  held  by  him  at  the  time 
of  his  death,  payable  to  his  executors  or  personal  represeutatiTes,  is  subject 
to  a  collateral  inheritance  tax:  EtiaU  of  KwMdler,  140  N.  Y.  377. 

A  l>equei»t  to  tho  Unitetl  Statea  ia  subject  to  such  tax  by  the  state:  BdaU 
</Merriman.  141  N.  Y.  479. 

The  tax  ia  not  payable  on  a  sum  of  money  which  collateral  legateee  anthor- 
iae  the  executor  to  pay  to  a  disinherited  son  of  the  testator  in  eompromiss 
of  a  contest  to  his  will:  Pippsr's  AkUe,  169  Pa.  St.  608;  nor  can  the  tax  be 
imposed  upon  money  paid  to  extinguish  the  title  of  a  person  claiming 
adTcrsely  to  the  decedent,  or  npon  property  surrendered  by  way  of  com- 
promise of  hia  adTCrse  claim:  JCerr's  Etiate,  159  Pa.  St.  618L 

Real  EtiaU  situated  out  of  the  atato  owned  by  a  decedent  rseiding  in  the 
state  at  the  time  of  hia  death  is  not  aubject  to  a  collateral  inheritance  tax: 
Jbiai€  qf  BiUinger,  129  Pa.  St.  838;  XttaU  o/Swift,  137  N.  Y.  77;  oven  after 
it  has  been  conrerted  into  money  which  is  in  the  hands  of  executors:  Afols 
^  Swift,  137  N.  Y.  77.  When  a  teetator  dirocte  that  real  eetato  aituated  in 
another  atate  shall  be  sold,  and  the  proceoda  inveeted  ia  mortgagee  in  such 
state,  the  proceeds  are  not  subject  to  such  tax  in  the  atate  in  which  tho  tea. 
tator  ia  domicUed  at  the  the  time  of  his  death:  BM§  BUaia^  161  Pa.  8t^  181- 
When  a  will  giree  an  eetato  to  a  teetator's  widow,  npon  express  condition 
that  she  pay  certain  legadea  to  collateral  relatiTcs,  the  gifts  to  such  legatees 
are  direct  and  aubject  to  the  tax.  And  if,  nnder  such  will,  the  widow  has 
power  to  take  the  residue  to  her  own  use  during  her  life,  with  disposition 
over,  a  gift  oTcr  of  any  property  of  which  she  ahall  die  aeiaed  is  not  liable 
to  the  tax  during  her  life:  EdaU  ^  Nkman,  181  Pa.  St  34d.  Property  ooo- 
Toyod  in  tmat  by  the  grantor  for  pnrpoeee  set  forth  in  his  will,  the  traanfer 
to  take  effect  npon  liis  death,  is  subject  to  a  collateral  inheritance  tax:  ^Stf- 
&crf'sJ|i]Ma4110Pa.8t.829.  A  deed  made  ia  consideratica  of  the  grsatae's 
payment  of  all  debta  made  or  incurred  by  tho  grantor  before  his  death,  and 
ceaditioaed  to  be  Toid  if  the  graatee  died  before  the  grantor,  is  not  intended 
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to  tekft  «ff«ct  until  tli«  deatii  of  tlio  Uttor»  tad  li.  thorofort,  Mibleol  to  moll 
tax:  AppetU ^ Dm BU$,  121  Pk.  St.  86a  Wh«  Awill  giTM  thotMtator'a 
widow  A  lilo  ooUta  with  livitdl  powor  of  ditpodtion  of  tho  wholo  ortatofor 
Imt  mm  aad  oiijoyaant»  UaTing  tho  intoraat  of  otbar  legatoM  dopondoat  npon 
thia  powor  of  diapoaitioa  baing  oxereiaad  Xtf  tho  Ufa  tanaat  dnriQg  her  life, 
tbaro  la  no  baaia  upon  which  the  intarMi  of  aaeh  lagataea  aaa  bo  apprmiMd» 
aad  tharefora  do  baaia  for  tha  impoaltioD  of  tba  ooUatoral  inharitanoa  tazs 
CaQU^9  Wm.  Ill  N.  T.  843.  A  lagaay  in  lamaindar  to  oolUtaral  kindred  ia 
liaUo  to  auah  tazs  AUorwtg  Qweral  ▼•  Pkrm^  6  JTonaa  Bq.  24a  Contingent 
intoreata  la  aatataa  giTaa  bj  will  under  a  power  of  appointment,  although 
aot  oapaUa  of  valuatioa  at  tha  teatator'a  death,  are,  after  they  beeome  Teatad 
by  appointment,  aabjaot  to  the  tax:  Jbtate  ^Skwart.  181 N.  Y.  974.  Under 
tho  PennaylTania  law,  whan  tha  land  of  aa  intestate  paitaa  to  hie  parente 
for  lifi^  and  at  their  death  to  oollateral  heir%  tho  etate  ia  eatitled  to  the 
oollatenJ  inheritanea  tax  upon  the  appraiaed  ▼alao  of  the  land,  leea  tho 
amount  of  deoedent'a  debta  nnpaid  by  hie  personal  estate;  ChmmonweaUICt 
Appealf  127  Pa.  St.  436.  Remaindera  under  a  wffl  by  which  tho  teetator 
createe  certain  truata  for  tho  benefit  of  certain  designated  peraons,  with 
remaindera  to  aadh  of  hia  deaignatad  nephews  and  nieoee  aa  ahall  be  living  at 
the  time  of  tha  tarminatian  of  each  truat^  or,  if  daad»  to  their  iasne  then  liring, 
are  not  liable  to  oaoh  tax  aatil  tho  tarminatioa  of  auch  ttaatt  JWafs  qfOmtr^ 
ffab  148  H.  T.  fit. 
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Drakb  v.  Glookak 

PlAiWB— Ahovhiiit  ov  ST  Administratob.— Ab  admliilttnlor  watj  mII 
ftl  private  ul^,  withoat  notioe*  hit  interest  in  MooritiM  Md  by  the 
decedent  m  pledgee,  nt  the  time  of  hii  death,  withont  donuinding  pay- 
ment of  the  pledgor.  The  rights  of  the  latter  are  not  iffMited  bj  each 
amignmenti 

Plbdok— AsooirmirT  or^A  pledgee  of  personalty  er  seenrilaes  eannot^  to 
the  injnry  of  his  pledgor,  transfer  the  pledge  er  diTest  the  pledgor  of 
title  thereto  until  he  has  demanded  payment,  and  given  the  pledgor 
opportunity  to  redeem,  and  then  on|y  at  pnUio  saU  and  mt  aotioew 

A.  Perry^  for  the  appellant 
/•  Ten  Eyckj  for  the  appellee. 

^*^  MONTOOMBBT,  J.  On  the  first  day  of  April,  1880,  Ju* 
niuB  Ten  Eyck  was  the  owner  of  five  promiBSory  notes  made 
by  defendant,  Stephen  J.  Cloonany  payable  to  Ten  Eyck  or 
bearer,  aggregating  seven  hundred  dollars,  and  secured  by 
mortgage  on  real  estate.  On  that  date  he  borrowed  of  Pom- 
roy  Stiles  five  hundred  dollars,  and  gave  his  note,  due  on  or 
lefore  one  year  after  date,  ^''  for  that  amount,  and  delivered 
^:lid  notes  and  mortgage  to  Stiles,  with  the  following  meoio- 
randum: 

*^The  mortgage  hereto  annexed,  executed  by  Stephen  J. 
Cloonan,  is  left  with  the  within  named  P.  Stiles  as  security 
for  this  note,  and,  when  this  note  is  paid,  the  said  mortgage 
and  notes  to  be  redelivered  to  me. 

-Dated  April  1,  1880.  J.  Ten  Eyck." 


V 
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The  note  given  by  Ten  Eyck,  the  five  Gloonan  notes,  the 
mortgage,  and  the  above  memorandum  were  then  attached 
together,  and  delivered  to  Stiles.  On  the  thirty-first  day  of 
Jaly,  1883,  Pomeroy  Stiles  died  testate,  and  Greorge  P.  Stiles 
was  appointed  administrator  of  his  estate,  with  the  will 
annexed,  and  these  securities  were  by  him  transferred  to  one 
Le  Baron,  who  transferred  them  to  one  Owen  to  be  collected, 
who  in  turn,  by  direction  of  Le  Baron,  transferred  them  to 
complainant  with  similar  instructions.  This  bill  is  filed, 
making  Ten  Eyck  and  Cloonan  parties,  asking  that  the  com* 
plainant  be  declared  to  have  a  lien  upon  the  notes  and  mort- 
gage to  the  amount  of  the  Ten  Eyck  note,  and  that,  unless 
redeemed,  a  sale  be  had  to  satisfy  the  demand.  The  cir- 
cuit judge  dismissed  the  bill,  and  complainant  appeals. 

We  are  not  apprised  of  the  grounds  upon  which  the  cir- 
cuit judge  proceeded.  The  defense  insisted  on  in  this  court 
is  that  the  transaction  between  Ten  Eyck  and  Pomeroy  Stiles 
amounted  to  a  personal  pledge,  and  that  when  the  represent- 
ative of  the  pledgee  transferred  the  securities  without  having 
demanded  payment  of  Ten  Eyck,  and,  at  a  private  sale  with- 
out notice,  he  forfeited  his  right  to  the  pledge,  and  passed  no 
title  to  Le  Baron  which  he  could  convey  to  complainant.  We 
cannot  perceive  the  force  of  this  contention.  It  is  undoubt- 
edly quite  correct  to  say  that  a  pledgee  of  personal  property 
or  securities  cannot,  to  the  injury  of  his  pledgor,  transfer 
property  or  securities  pledged,  or  divest  the  pledgor  of  title  to 
them,  until  he  ^**  has  demanded  payment,  and  given  the 
pledgor  opportunity  to  redeem,  and  then  only  at  public  sale 
and  on  notice.  But  the  cases  in  which  this  question  has  arisen 
have  naturally  been  cases  in  which  an  attempt  has  been  made 
so  to  divest  the  owner  of  his  property.  Such  was  not  the 
case  here,  as  we  understand  the  record.  The  attempt  on  the 
part  of  the  pledgee's  administrator  was  simply  to  transfer  to 
Le  Baron  the  interest  which  he,  as  administrator,  held  in  the 
securities  pledged.  This  was  no  fraud  upon  the  pledgor,  and 
no  wrong  to  him.  He  occupied  precisely  the  same  position 
as  before,  and  could  redeem  the  pledge  on  the  same  terms. 
He  was  only  concerned  in  having  an  opportunity  to  get  back 
his  securities  on  paying  his  note.  This  he  has  not  been  pre- 
vented from  doing.  In  Jones  on  Pledges,  section  418,  it  is 
said: 

*'The  pledgee  may  assign  his  interest  in  the  pledge,  and 
the  assignee  will  stand  in  his  place     The  lien  of  a  pledge 
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eannot  \m  tapaimted  citlMr  from  the  po—asaion  of  the  pledge 
or  from  the  debt,  to  that,  to  make  an  effectual  sale,  both  must 
past  to  the  assignee.  Therefore,  if  tlie  pledge  alone  be 
I,  unless  it  be  negotiable  paper  or  a  chose  in  action 
the  legal  qualities  of  such  paper,  payment  or  tender 
may  be  made  to  the  original  pledgee,  who  retains  the  debt^ 
and  then  the  assignee  of  the  pledge  is  liable  in  trover  for 
the  pledge.  As  the  security,  however,  is  a  mere  incident  of 
the  principal  debt,  just  as  a  mortgage  is  a  mere  incident 
of  the  debt  secured,  an  assignment  of  the  debt  passes  either 
a  legal  or  equitable  interest  in  the  pledge,  unless  it  is  other* 
wise  agreed  between  the  parties." 

The  doctrine  of  the  text  is  abundantly  supported  by  author- 
ity; and  it  is  held,  also,  that  the  original  contract  of  pledge 
is  not  put  an  end  to  by  repledging  the  thing  pledged,  and  that 
the  original  pledgor  cannot  recover  it  without  having  first 
tendered  or  paid  the  amount  of  his  debt  secured  by  the 
pledge:  See  Jones  on  Pledges,  sec.  420. 

It  is  also  argued  that  the  assignment  by  the  administrator 
^*^  of  the  notes  and  mortgage  in  question  was  for  the  pay« 
ment  of  his  own  debt;  but  an  examination  of  the  testimony 
does  not  support  this  contention.  On  the  contrary,  it  appears 
that  there  was  a  sale  of  the  securities  for  cash  to  Le  Baron. 
As  to  the  right  of  the  administrator  to  transfer  pledged  securi- 
ties,  see  Jones  on  Pledges,  section  482. 

The  decree  below  will  be  reversed,  and  a  decree  entered  in 
this  court  for  a  foreclosure  of  the  mortgage.  Any  surplus 
that  may  be  realised,  over  and  above  sufficient  to  pay  off  the 
indebtedness  owing  by  Ten  Byck  on  the  note  executed  by 
him,  will  be  payable  to  the  defendant.  Ten  Eyck.  The  com* 
plainant  will  recover  costs  of  both  courts. 

HcOrath,  C.  J.,  Grant  and  Hookxb,  JJ.,  eononned. 
Long,  J.,  did  not  sit. 


PuiDoa— AssiavMSirr  ov  bt  Plbdobs— SiVBor.— Tliit  qaMtioa  It  folly 
traated  In  the  eztendwl  aolM  to  Orig0$  v.  2%,  SS  Ab.  St.  ttep.  794»  and 
BoUmg  v.  AtrAy,  94  Am.  St.  K«p.  797.  B—,  al«H  Dhmet  v.  ITflIM  8talm 
Nm.  Bmmh,  SS  N.  J.  U  89S;  SS  Am.  81  Sop.  S4I^  uidi 
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OanmmwBML  Law— Svmimt  L4w»— BABsnt.— -A  iMbU  aikfaig  H 
•alawfsl  for  bftrbtn  to  eorry  on  thoir  bwiiMM  on  tbo  flral  dojr  of  tbo 
w—kf  knodTD  M  Saaday,  oad  ozooptiiig  from  ilo  opormiion  saoh  powoM 
•ngigod  in  oaoh  boaiaoM  m  oooooioBtiottalj  bolioTo  tbo  aovonth  day  of 
tho  weok  oboiild  bo  oboonrod  os  Sondjiy,  and  MtmQj  lofnin  from  moh- 
lor  bnniioM  on  that  day,  to  within  tho  polieo  powor  of  tiio  ttato,  and 
not  nnoonatitational  at  daao  logiolation,  nor  at  depriTing  any  porton  of 
lifi^  liberty,  or  property  without  dne  prootti  of  law,  nor  at  dtttying  any 
ponon  tho  oqnal  protoolioa  of  tho  law. 

OniRiTimovAL  LAW.>-Ci.Aai  Lmolatiov  ia  onoh  aa  donioa  rightt  to  ono 
whioh  are  aooorded  to  othert,  or  infliott  vpon  one  a  more  eoToro  penalty 
than  it  impoood  vpon  another  in  like  cate  ofFendiag. 

OovmnrnoRAL  Law — Sokdat  Lawb  aa  SayrranT  Rmvlatiov.— The 
polioo  power  of  the  ttato  may  be  ezeroitodt  aa  a  nocettary  tanitary 
rognlationt  to  prohibit  oitiaent  from  engaging  in  toenlar  puonitt  on  Sun- 
day,  although  inch  pnrtnitt  are  noitelett  and  harmlett  in  themtelTOii 

O.  F.  RobifiBonj  for  the  appellant. 

A.  A.  Ellis,  attorney  general^  and  A,  H.  Franer^  proiecuting 
attameyj  for  the  people. 

^**  MoirrGoiCBBT,  J.  The  respondent  was  convicted  of  a 
violation  of  the  provisions  of  act  No.  148,  Laws  of  1893,  and 
the  sole  question  presented  for  our  consideration  is  whether 
the  act  in  question  is  constitutional.    The  act  provides: 

''That  it  shall  be  unlawful  for  any  person  or  persons  to 
carry  on  or  engage  in  the  art  or  calling  of  hair-cutting,  shav- 
ing, hair-dressing,  and  shampooing,  or  in  any  work  pertain- 
ing to  the  trade  or  business  of  a  barber,  on  the  first  day  of  the 
week,  commonly  called  Sunday,  except  such  person  or  per- 
sons shall  be  employed  to  exercise  such  art  or  calling  in  rela- 
tion to  a  deceased  person  on  said  day. 

**  Seo.  2.  That  it  shall  be  unlawful  for  any  such  person  or 
persons  to  keep  open  their  shops  or  places  of  business  afore- 
said on  said  first  day  of  the  week,  commonly  called  Sunday, 
for  any  of  the  purposes  mentioned  in  section  one  of  this  act. 
Provided,  however^  that  nothing  in  this  act  shall  apply  to 
persons  who  conscientiously  believe  the  seventh  day  of  the 
week  should  be  observed  as  the  Sabbath,  and  who  actually 
refrain  from  secular  business  on  that  day." 

^'*  It  is  urged  that  the  act  is  invalid  because  it  conflicts 
with  section  32  of  article  6  of  the  constitution  of  this  state, 
which  provides,  among  other  things,  that  no  person  shall  be 
deprived  of  life,  liberty,  or  property  without  due  process  of 
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lair,  and  for  the  farther  reaaon  that  it  ia  in  conflict  with  the 
fourteenth  amendment  of  the  conatituiion  of  the  United 
Statea,  which  providea  that  *'no  atate  ahall  make  or  enforce 
any  law  which  ahall  abridge  the  priyilegea  or  immunities  of 
citizens  of  the  United  States;  nor  shall  any  state  deprive  any 
person  of  life,  liberty,  or  property  without  due  process  of  law, 
nor  deny  to  any  person  within  ita  jurisdiction  the  equal 
protection  of  the  laws.**  It  is  conceded  that  the  state,  in  the 
exercise  of  ita  polioe  power,  haa  the  right  to  enact  Sunday 
lawa,  and  that  it  also  haa  the  right  to  provide  for  the  regula« 
tion  and  restriction  of  those  engaged  in  an  employment 
which,  in  and  of  itael^  may  prove  harmful  to  the  community, 
Buch  aa  the  liquor  traffic.  But  it  is  contended  that  the  busi- 
ness of  conducting  a  barber-shop  ia  not  of  this  class,  and 
that  it  is  in  the  nature  of  class  legislation  to  prohibit  this 
business  under  more  severe  penaltiea  than  those  provided  for 
the  conduct  of  other  legitimate  business  on  Sunday.  We  do 
not  deem  the  act  in  question  open  to  such  objection.  By 
class  legislation,  we  understand  such  legislation  as  denies 
rigbta  to  one  which  are  accorded  to  others,  or  inflicts  upon 
one  individual  a  more  severe  penalty  than  ia  imposed  upon 
another  in  like  case  oflbnding.  In  Cooley  on  Constitutional 
Limitationa  (*p.  390,  6th  ed.,  p.  479),  it  is  said: 

**  Laws  public  in  their  objects  may,  unless  express  coustitu* 
tional  provision  forbids,  be  either  general  or  local  in  their 
application.  They  may  embrace  many  subjects  or  one,  and 
they  may  extend  to  all  citizena,  or  be  confined  to  particular 
classes,  as  minors  or  married  women,  bankers  or  traders,  and 

the  like The  legislature  may  also  deem  it  desirable  to 

prescribe  peculiar  rules  for  the  several  occupations,  and  to 
establish  distinctions  in  the  ^^  rights,  obligations,  duties, 
and  capacities  of  citizens.  The  business  of  common  carriers, 
for  instance,  or  of  bankers,  may  require  special  statutory 
regulations  for  the  general  benefit;  and  it  may  be  matter  of 
public  policy  to  give  laborers  in  one  business  a  specific  lien 
for  their  wages,  when  it  would  be  impracticable  or  impolitic 
to  do  the  same  for  persons  engaged  in  some  other  employ- 
ments. If  the  laws  be  otherwise  unobjectionable,  all  that  can 
be  required  in  these  cases  is  that  they  be  general  in  their 
application  to  the  class  or  locality  to  which  they  apply;  and 
they  are  then  public  in  character,  and  of  their  propriety  and 
policy  the  legislature  must  judge." 

In  Liberman  v.  State,  26  Neb.  464,  18  Am.  St  Bep.  791,  an 
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ordinance  of  the  city  prohibited  the  keeping  open  of  any  buai- 
neM  house,  bank,  store,  saloon,  or  oflSce,  excepting  telegraph 
ofiBces,  express  oflSces,  photograph  galleries,  railroad  offices, 
telephone  offices,  hotels,  restaurants,  cigar  -  stores,  eating- 
houses,  ioe-cream  parlors,  drug-stores,  etc.  It  was  contended 
that  the  ordinance  was  open  to  the  objection  that  it  did  not 
operate  upon  all  citizens  alike;  that  the  respondent  was  com- 
pelled to  close  his  place  of  business  on  Sunday,  while  drug- 
stores, tobacco*houses,  and  others  in  competition  in  business 
were  not  required  to  do  sa  But  the  court  held  the  act  valid. 
In  the  present  case  it  may  have  been  the  judgment  of  the  legis- 
lature that  those  engaged  in  the  particular  calling  were  more 
likely  to  offend  against  the  law  of  the  state  providing  for 
Sunday  closing  than  those  engaged  in  other  callings.  If  so, 
it  became  a  question  of  policy  as  to  whether  a  more  severe 
penalty  should  not  be  provided  for  engaging  in  that  particular 
business  on  Sunday  than  that  inflicted  upon  others  who  re- 
fuse to  cease  from  their  labors  one  day  in  seven. 

2.  Another  question  which  naturally  presents  itself,  but 
which  has  not  been  discussed  by  respondent's  counsel,  is 
whether  the  law  is  open  to  the  objection  that  it  is  class  legis- 
lation, for  the  reason  that  those  who  observe  the  seventh  day 
of  the  week  as  the  Sabbath  are  excepted  from  its  provisions. 
^'^  It  has  been  held  in  one  case  {City  of  Shreveport  v.  Levy^ 
26  La.  Ann.  671,  21  Am.  Rep.  553)  that  such  a  provision  is 
unconstitutional,  because  it  discriminates  between  religious 
sects.  But  we  find  that  such  an  exception  to  the  general 
statute  of  this  state  relative  to  the  observance  of  Sunday 
has  been  in  force  since  1846:  Bee  Howell's  Statutes,  sec.  2021. 
And,  while  this  question  has  never  been  directly  passed  upon, 
the  validity  of  the  act  in  question  has  been  assumed  in  a 
large  number  of  cases.  A  similar  question  was  raised  in 
Johm  V.  State,  78  Ind.  332,  41  Am.  Rep.  577,  and  the  clause 
was  held  not  to  conflict  with  a  provision  of  the  constitution 
which  reads:  **  The  general  assembly  shall  not  grant  to  any 
citizen,  or  to  any  class  of  citizens,  privileges  or  immunities 
which,  upon  the  same  terms,  shall  not  belong  equally  to  all 
citizens.'' 

It  was  said:  *'The  framers  of  the  statute  meant  to  leave  it 
to  the  consciences  and  judgments  of  the  citizens  to  choose 
between  the  first  and  the  seventh  day  of  the  week.  One  or 
the  other  of  these  days,  they  must  refrain  from  common 
labor.    Which  it  shall  be  is  to  be  determined  by  their  own 


Psopu  «•  Bbllst,  [Mich. 

ooDSoienoai.  It  was  nol  the  parpoM  of  (he  lawmaken  to 
oompel  any  elate  ci  oonsoientioat  peraons  to  abetatn  firom 
hibor  upon  two  days  in  erery  week*** 

Tlie  aapreme  court  of  Ohio  haa  gone  ao  far  aa  to  hold  thai 
a  statate  which  did  not  contain  such  an  exception  waa  for 
that  reaaon  nnconstitational:  See  CUy  of  Cuiamiali  t.  .Km, 
16  Ohio,  226;  OUy  of  CanUm  t.  NiH,  9  Ohio  St  43». 

The  better  reaaon  for  maintaining  the  police  power  to  pn>> 
hibit  citiiena  from  engaging  in  secular  pursuits  on  Sunday  is 
the  necessity  of  such  regulation  as  a  sanitary  measure.  As 
to  those  employments  which  are  noiseless  and  harmleas  in 
tbemselveSy  and  conducted  in  a  manner  not  calculated  to 
offend  those  who,  from  religious  scruples,  observe  Sunday  as 
the  Lord's  day,  this  necessity  appears  ^^  to  be  the  only 
▼alid  source  of  legislative  power;  and  this  is  baaed  upon  the 
fact  that  experience  has  demonstrated  that  one  day's  rest  is 
requisite  for  the  health  of  most  individuals,  and  not  all  indi- 
viduals possess  the  power  to  observe  a  day  of  rest  of  their 
own  volition.  As  is  well  said  by  Mr.  Tiedeman:  *'If  the  law 
did  not  interfere,  the  feverish,  intense  desire  to  acquire  wealth, 
so  thoroughly  a  characteristic  of  the  American  nation,  incite 
ing  a  relentless  rivalry  and  competition,  would  ultimately 
prevent,  not  only  the  wage-earners,  but  likewise  the  capital-  * 
ists  and  employers  themselves,  from  yielding  to  the  warnings 
of  nature,  and  obeying  the  instinct  of  self-preservation,  by 
resting  periodically  from  labor,  even  if  the  mad  pursuit  of 
wealth  should  not  warp  their  judgment  and  destroy  this 
instinct  Remove  the  prohibition  of  law,  and  this  wholesome 
sanitary  regulation  would  cease  to  be  observed":  Tiedeman's 
Limitations  of  Police  Power,  181. 

In  Cooley's  Constitutional  Limitations  (*p.  477,  6th  ed., 
p.  684),  it  is  said:  '*  It  appears  to  us  that,  if  the  benefit  to  the 
individual  is  alone  to  be  considered,  the  argument  against 
the  law  which  he  may  make  who  has  already  observed  the 
seventh  day  of  the  week  is  unanswerable/' 

The  obligation  to  cease  from  secular  pursuits  on  one  day  of 
the  week  does  not  discriminate  either  in  hia  favor  or  against 
him. 

We  think  the  statute  under  consideration  is  within  the 
police  power  of  the  state,  and  not  in  conflict  with  any  express 
provision  of  the  constitution,  and  that  it  does  not  oonflict 
with  the  fourteenth  amendment  of  the  oonatitution  of  tha 
United  SUtes. 
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It  follows  thfit  the  conviction  shoald  be  affirmed,  and  the 
ease  remanded,  with  directions  to  the  recorder  to  proceed  to 
judgment. 

The  other  justices  conoorred. 


Sabbatb-brsaxivo— OassayAHOi  of  Divfiaivr  Dat  as  Divsifss.— 
Where  a  city  ordtnanee  prohibito  all  pereone  from  engaging  in  eertain  kinds 
of  bnsineee  on  the  day  known  at  Sunday,  bnt  exoepte  from  ite  operation 
thoee  who  ooneeientionaly  obeerre  the  toTenth  day  of  the  week  m  ttie  Sab* 
bath,  the  faet  that  a  penon  believea  that  the  eoTonth  day  is  the  Sabbath* 
bat  does  not  obserre  it  as  snch,  does  not  bring  him  within  the  exception: 
lAberman  t.  8taU,  26  Neb.  464»  18  Am.  8t^  Rep.  791,  and  note.  Serenth* 
day  Adventists,  Jewi,  and  others  who  eonsoientionsly  keep  the  ssTenth  day 
of  the  week  to  worship  God  are  ai  mneh  bound  to  refrain  from  bnsiness  or 
worldly  employment  on  Sunday  nnder  a  statute  prohibiting  the  same  ai  any 
other  persons:  STptdd  t.  ComrnontMoAA,  8  Pa.  St  812;  49  Am.  Deo.  618^  and 
note;  Sealu  t«  HiaU^  47  Ark.  476;  88  Am.  Rep.  768,  and  extended  note| 
Socie^  see.  t.  Comnumweaiik^  52  Pa.  St  126;  91  Am.  Dea  139. 

STATuns—yAUDTrr— Class  Lboislation. — A  statute  whioh  seleots  par* 
tioular  persons  from  a  class  or  locality,  and  subjects  them  to  peculiar  rules, 
or  imposss  upon  them  special  obligations  from  which  others  in  the  lanie 
class  or  locality  are  exempt^  is  nnooostitntionals  8iaU  ▼•  Hnnmamt  66  N.  H. 
108;  28  Am.  St.  Rep.  2S;  and  note;  8UtU  ▼•  ChoduM^  83  W.  Va.  179;  26 
Am.  St.  Rep.  868,  and  extended  note.  Sesb  alss^  the  extended  note  to  BtaU 
T.  JIH  21  Am.  Sk  Rep.  78L 
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[W  MiomeAH,  16L] 

JvusDionoir— APFBABAiraB  in  Forbign  Coubt.— A  geaenl  appearance 
without  personal  service  by  a  defendant  residing  in  one  state,  in  aa 
action  against  him  in  the  court  of  another  state  or  country  baring  gen- 
eral jurisdiction  of  the  subject  matter,  confers  jurisdiction  of  his  person. 
He  cannot  afterwards  question  the  jurisdiction  when  a  judgment  based 
upon  such  appearance  is  in  question. 

JuBiSDiCTiON— OxBXRAL  Appxarakok — DISMISSAL  OP  DBrxusB. — A  general 
appearance,  without  personal  service,  by  a  defendant  in  an  action 
against  him  in  a  court  having  jurisdiction  of  the  subject  matter,  confers 
jurisdiction  of  his  person,  and  the  fact  that  the  court  strikes  out  his 
answer  or  defense  as  insufBcient  does  not  deprive  it  of  jurisdiction,  nor 
invalidate  its  judgment. 

JvBiSDionoN — ^iRBsouLARrrr  AS  Appxotuio  Judombnt. — Jurisdiction  of 
the  parties  and  subject  matter  having  been  obtained,  any  irregularity 
in  the  action  of  the  oonrt^  however  gross,  does  not  render  its  Judgment 
a  nullity. 

Ktffna  and  Lightner^  for  the  appellants. 
T.  0.  CampbeUj  for  the  appellee. 
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^*^  MoNTOOifKBT,  J.  This  IB  Bii  Rction  upon  a  judgment 
obtained  in  favor  of  the  plaintiffs  and  against  defendant  in 
the  conamon  pleas  division  of  the  high  court  of  justice  for  the 
province  of  Ontario.  There  was  no  service  of  process  on  the 
defendant  in  the  original  suit  made  within  the  province  of 
Ontaria  A  summons  was  served  in  Gladwin  county,  in  this 
state. 

^*'  It  is  the  settled  law  of  this  state  that  a  Canadian  or 
foreign  court  cannot  make  its  judgments  conclusive  upon  a 
resident  of  Michigan  by  service  made  in  this  state  upon  one 
who  refuses  to  recognize  the  jurisdiction  of  such  foreign  court: 
MeEwan  v.  Zimmsr,  88  Mich.  765;  81  Am.  Rep.  332.  In  the 
present  case,  however,  the  judgment,  after  reciting  the  service  in 
Michigan,  has  the  following  further  recitation:  *'And  the  said 
defendant  having  appeared,  and  having  filed  and  delivered  a 
statement  of  defense  to  the  action,  and  it  having  been  ordered 
by  an  order  of  the  master  in  chambers,  dated  the  nineteenth 
day  of  December,  1892,  on  the  application  of  plaintiffs,  that 
the  said  statement  of  defense  should  be  struck  out,  and  that 
the  plaintiffs  should  be  at  liberty  to  proceed  in  this  action  as 
in  case  of  default  of  a  statement  of  defense." 

The  plaintiffs  contend  that  the  appearance  gave  the  court 
jurisdiction  of  the  case  as  completely  as  would  an  actual  serv- 
ice of  process  within  the  jurisdiction  of  the  court.  On  the 
other  hand,  it  is  contended  that  the  record  shows  that  the 
court  denied  the  right  of  the  defendant  to  be  heard,  and  that 
for  this  reason  he  is  not  concluded. 

It  is  well  settled  that  the  appearance  of  a  defendant  sup- 
plies the  place  of  personal  service,  and  that  a  defendant  who 
has  appeared  generally  in  a  proceeding  before  a  court  hav- 
ing general  jurisdiction  of  the  subject  matter  cannot  after- 
wards be  heard  to  question  the  jurisdiction  of  the  court  when 
its  judgment  based  upon  such  appearance  is  in  question:  See 
Black  on  Judgments,  sec,  225;  Manhard  v.  Schott^  37  Mich. 
235;  Corbitt  v.  Timnierman,  95  Mich.  581;  35  Am.  St.  Rep. 
586;  Cofrode  v.  Circuit  Judge j  79  Mich.  339.  In  the  present 
case  there  was  such  an  appearance.  The  jurisdiction  of  the 
Canadian  court  became  complete. 

Was  the  court  divested  of  its  jurisdiction  by  the  order  die- 
missing  the  statement  of  defense?  We  think  not.  One  of 
*^  the  questions  which  that  court  was  called  upon  to  decide 
was  the  sufficiency  of  the  pleadings.  The  ground  upon  which 
the  statement  of  defense  was  stricken  out  is  not  stated,  and 
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for  aught  that  appears  this  action  may  hnve  been  consistent 
with  the  rules  of  practice  obtaining  in  that  court,  and  have 
been  based  wholly  upon  the  insufficiency  of  the  pleading 
itself.  It  will  not  do  to  say  that  the  defendant  may  appear 
and  submit  a  defense  to  that  court,  and,  when  the  court  has 
held  it  insufficient,  attempt  the  same  defense  in  an  action 
founded  upon  the  judgment  Defendant's  counsel  cites  tlie 
case  of  Windsor  v.  McVeigh,  93  U.  S.  274,  as  sustaining  his 
contention.  In  that  case  it  appeared  that  a  proceeding  to 
condemn  certain  property  had  been  instituted,  and  a  moni* 
tion  published  which  stated  that  at  the  trial  all  persons  inter- 
ested in  the  land,  or  claiming  an  interest,  might  appear  and 
make  their  allegations  in  that  behalf,  and  warned  all  persons 
to  appear  at  the  trial  and  show  cause  why  condemnation 
should  not  be  decreed,  and  to  intervene  for  their  interest. 
The  owner  of  the  property,  in  response  to  the  monition,  ap- 
peared, and  filed  a  claim  to  the  property  and  an  answer  to 
the  libel.  On  motion  of  the  plaintiff's  attorney,  both  the 
appearance  of  the  respondent  and  his  answer  were  stricken 
from  the  files  on  the  ground  that  it  appeared  that  he  was  at 
the  time  within  the  confederate  lines,  and  a  rebel.  The 
court,  in  Windsor  v.  Mc  Veighy  93  U.  S.  274,  where  such  con- 
demnation was  attacked  collaterally,  held  that  the  judgment 
was  not  binding.  But  we  think  that  case  is  clearly  distin- 
guishable from  the  present.  It  there  affirmatively  appeared 
that  the  defendant  was  denied  the  right  to  make  any  defense 
in  any  form.  The  distinct  determination  was  that  he  should 
not  be  privileged  to  appear  in  the  case  and  defend  it.  The 
court  held  that  this  was  denying  him  any  opportunity  to  be 
heard,  and  that  the  judgment  did  not  constitute  judicial 
determination  of  his  rights,  and  was  not  entitled  to  respect 
in  any  *•*  other  tribunal.  In  the  present  case  there  is  noth- 
ing which  shows  a  denial  of  the  right  of  defendant  to  appear, 
and,  as  before  stated,  for  aught  that  appears,  there  may  have 
been  sufficient  grounds  to  justify  the  Canadian  court  in  strik- 
ing out  the  statement  of  defense.  Nor  can  it  be  doubt-ed  that 
the  defendant  had  a  standing  in  the  court  after  an  appearance 
which  would  have  authorized  an  appeal  from  that  determina- 
tion. 

The  case  of  Windsor  v.  McVeigh,  93  U.  S.  274,  is  cited  in 
Black  on  Judgments,  section  226,  with  the  comment  that, 
*' This  doctrine  derives  some  support  from  the  cases  holding 
that  opportunity  to  be  beard  is  absolutely  essential  to  the 
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guaranty  of  'due  procesB  of  Inw.'  Nevertlieless,  for  the  rea- 
sons stated  in  the  beginning  of  this  chapter,  in  defining 
*  jurisdiction/  we  are  not  convinced  that  irregularities  in  the 
action  of  the  court,  even  so  gross  as  those  mentioned,  can 
properly  be  said  to  deprive  it  of  all  jurisdiction,  and  make  its 
decision  a  mere  nullity.'' 

We  think,  however,  that  it  may  well  be  said  that  the  action 
of  the  court  in  striking  out  the  appearance  of  the  defendant 
in  the  proceedings  involved  in  Wind$ory.  McVeigh^  98  U.  S. 
274,  was  more  than  an  irregularity,  and  amounted,  in  effect, 
to  a  nullification  of  the  previous  order  of  the  court  for  a  cita- 
tion by  notice — ^the  only  process  by  which  the  court  could,  in 
the  absence  of  an  appearance,  have  obtained  jurisdiction. 
We  see  no  reason  to  question  the  correctness  of  the  holding 
in  Windior  t.  Me  Vrigh,  98  U.  B.  274.  But  we  agree  with  the 
writer  of  the  text  that,  jurisdiction  having  been  obtained,  any 
irregularity  in  the  action  of  the  court,  however  gross,  does 
not  render  the  decision  a  nullity. 

In  Carolan  v.  Carolan^  47  Ark.  511,  it  was  held  that  the  ren- 
dering of  a  judgment  by  a  justice  of  the  peace  without  proof, 
or  the  striking  out  of  defendant's  answer  for  want  of  veri- 
fication, and  refusing  to  let  him  defend  for  want  of  a  verified 
answer,  are  not  errors  rendering  the  ^^  judgment  a  nullity. 
The  case  of  Windsor  v.  McVeigh,  93  U.  8.  274,  is  cited  by  the 
court,  and  distinguished. 

The  judgment  of  the  circuit  court  will  be  reversed,  and  a 
judgment  entered  in  this  court  upon  the  findings  in  the  sum 
of. four  thousand  six  hundred  and  thirty-nine  dollars  and 
twenty-three  cents;  with  interest  from  the  twenty-first  day 
of  June,  1893,  and  with  costs  of  both  courts. 

The  other  justices  concurred. 


AonoNS — ^BnricT  ov  Afprabanob  to  Waivs  PiioonB. — ^A  nonresidoit 
who  volnntarily  appears  and  pleada  to  the  merito  of  theoase  thereby  waivo^ 
•emce  of  the  complaint  on  him:  Haustmanr,  BttmAafn^  69  Conn.  117;  21 
Ain.<t  Rep.  74;  or  objection  to  the  jurtadiotion  of  the  court:  Macom  etc 
JL  R,  Co.  T.  Qibwm.  85  Ga.  1;  21  Am.  St  Rep.  139,  and  note;  Oerman  Bank 
V.  Amtricam  etc  Im,  Cin,  83  Iowa,  491;  38  Am.  St  Rep.  316»  and  note  w 
the  oaaee  ooUected. 
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Lebson  V.  Anderson. 

[90  MlCHiQAir,  aC7 J 

Dsvrmi  Airo  OBnxnoa—PART  Patmbnt  ab  Di80HABOB~Tni]>uu~Th« 
aeMptaooe  by  the  bolder  of  a  note  past  dae  of  a  leea  aom  tbao  the  face 
of  the  note,  with  an  agreement  to  disoharge  the  debt,  doee  not  operate 
to  fnUj  releaae  the  debtor,  bat  ia  a  payment  pro  tamio  only,  and  the 
holder  of  the  note  need  not,  before  bringing  aoit  to  reooTer  the  amount 
unpaid,  tender  the  amount  receifed,  and  thus  repudiate  snob  agreement. 

DXBTOB  AKD  CRXDITOB — PABT   PATMBNT  AB  DI8CBABOB — RbLBABB   WrTH* 

OUT  OoHBiDBBATioir. — A  debtor,  in  paying  a  portion  only  of  a  debt,  when 
he  is  bound  to  pay  the  whole,  funUahea  no  oonaideration  for  a  promise 
by  the  creditor  to  fully  discharge  him.  Such  payment  is  pro  tanio  only, 
and  the  creditor  need  not  tender  back  the  amount  reoeiTcd,  and  thus 
repudiate  the  agreement  before  bringing  suit  for  the  amount  remaining 
unpaid. 
Dbbtob  AMD  Cbxditob— Pabt  Pathbiit  Whbn  Dibobabobb  DssT.—JPart 
payment  made  in  oompromiee  of  a  claim  over  which  there  is  an  honest 
dispute,  or  by  general  oompoeition  with  creditors,  or  if  the  payment  ia 
made  in  some  thing  other  than  money,  under  an  agreement  that  such 
payment  shall  discharge  the  whole  debt^  la  Talid,  and  haa  that  effeet. 

Sawyer  and  Bighopy  for  the  appellant 
Pratt  and  DavU^  for  the  appellee. 

**'  MoNTOOMBBY,  J.  This  case  presente  the  qneBtion  of 
whether  the  acceptance  by  the  holder  of  a  promissory  note 
past  due  of  a  less  sum  than  the  face  of  the  note,  with  an 
agreement  to  discharge  the  debt,  operates  to  release  *^*  fully 
the  debtor.  We  are  constrained  to  hold  that  it  does  not.  The 
debtor,  in  paying  a  portion  only  of  the  debt,  when  he  is  bound 
to  pay  the  whole,  furnishes  no  consideration  for  a  promise  by 
the  creditor  to  discharge  him,  and  such  payment  is  treated 
in  law  as  a  payment  pro  ianio  only:  See  2  Daniel  on  Negoti- 
able Instruments,  sec.  1289,  and  cases  cited;  see,  also,  ^am« 
wn  ▼.  CloBe^  2  Johns.  448;  8  Am.  Dec.  444;  Ryan  y.  Ward^  48 
N.  Y.  206;  8  Am.  Rep.  539;  Bridge  Co.  ▼.  Murphy,  IS  Kan. 
40;  Svkith  ▼.  Schtdenberg,  34  Wis.  47;  Wheeler  v.  Wheeler,  11 
Vt  66;  Bailey  ▼.  Day^  26  Me.  88;  Bright  ?.  Coffman,  16  Ind. 
871;  77  Am.  Dec.  96;  Headley  ▼.  Haekley,  50  Mich.  44,  45. 
And  see  note  to  Cumber  y.  TTane,  1  Smith's  Leading  Cases, 
8th  Am.  ed.,  635,  et  seq.  The  result  is  different  if  payment  is 
made  in  compromise  of  a  claim  over  which  there  is  an  honest 
dispute,  or  by  general  composition  with  creditors,  or  if  the 
payment  be  in  some  thing  other  than  money. 

It  was  contended  in  the  present  case  that,  before  suit  was 
brought  for  the  portion  remaining  unpaid,  the  plaintiff  should 
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Iiave  tendered  back  the  amount  received,  and  thus  repudiated 
the  i^ettlement;  and  defendant's  counsel  cite  Panp6orn  v.  Con-' 
Hnental  In$.  Co.^  67  Mich.  683,  as  sustaining  this  contention. 
But  in  that  case  the  plaintifiTs  only  ground  for  setting  aside 
the  settlement  was  that  it  was  effected  by  fraud.  If  there 
had  been  no  fraud  the  settlement  was  admittedly  vah'd,  and 
effectual  to  discharge  the  debt.  Such  was  also  the  case  in  Jevh 
eti  ▼.  Petity  4  Mich.  508.  The  settlement,  but  for  the  alleged 
fraud,  was  good  and  valid*  and  it  was  held  that  the  plaintiff 
was  bound  to  resoind  this  transaction  before  he  could  treat  it 
as  a  nullity.  But  such  is  not  the  case  here.  No  frand  was 
practiced.  The  defendant  has  simply  fiiiled  to  pay  the 
amount  which  he  owed,  and,  under  the  authorities  cited,  this 
was  payment  pro  tanto^  leaving  the  remainder  unpaid.  The 
defendant,  by  paying  a  portion  of  his  indebtedness,  has  not 
been  induced  to  part  with  any  money,  which,  by  the  *^*  obli- 
gation  of  his  contract,  he  was  not  bound  to  pay;  and  the  pay- 
ment which  he  has  made  is  ineffectual  to  discharge  wholly 
plaintiff's  claim,  because  it  was  not  sufficient  in  amount,  and 
because  the  plaintiff's  agreement  to  release  the  defendant  was 
not  upon  any  valid  consideration,  and  hence  the  relations  of 
the  parties  are  the  same  as  though  such  agreement  had  not 
been  made. 

We  do  not  overlook  the  several  objections  to  the  prooeed- 
ings  which  are  taken  by  defendant's  counsel,  but  there  were 
findings  of  fact  and  law,  and  a  general  exception,  which, 
with  the  error  assigned  upon  such  findings,  is  sufficient  to 
raise  the  question  of  whether  the  findings  support  the  judg- 
ment. The  conclusion  of  law  stated  by  the  trial  judge  was 
that:  ^The  parties  had  a  right  to  compromise  the  debt,  and 
that  the  plaintiff  had  a  right  to  take  less  than  the  face  of 
the  claim  upon  condition  of  a  payment  of  part  of  the  same; 
ar)d,  if  he  did  so,  that  was  a  sufficient  consideration  to  make 
tlie  compromise  valid  and  binding." 

This  conclusion  of  law  was  necessary  to  support  the  judg- 
ment, and,  being  at  variance  with  the  views  of  this  court,  as 
herein  expressed,  it  follows  that  the  judgment  below  should 
be  reversed,  and  a  judgment  entered  in  this  court  for  the 
amount  remaining  due,  three  hundred  and  forty-nine  dollars, 
^-ith  interest  from  December  9,  1892,  together  with  th»  oosta 
of  both  courts. 

The  other  justices  oonouired* 
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Rrlbasi.— Wrcv  AoamAMOB  ov  Sum  Lns  than  Dub  Qpsratks  to 
DuoHAaoB  Whole  Dnvx  See  the  extended  note  to  J<mm  t.  Perhtu^  04 
Am.  Dec.  138,  and  the  note  to  Oat€$  ▼.  Sudi^  18  Am.  St.  Rep,  269;  and  eee, 
fnrther,  the  Ute  oaeee  of  Clark  t.  AbbeU,  SS  Minn.  88;  19  An.  St  Hep.  677, 
and  note;  and  Blu9  t.  Hm  TorhtU.  A  A  Cbi,  160  Mam.  447;  89  Am.  St 
Bepw  504^  and  Boto. 


MoGrat  Bbfbiobratob  and  Gold  Storaob  Oom- 

PANT  V.  Woods. 

pe  MBOMem,  289.] 

Saub— Wabbautt— Pabol  Btidbbob  ov.^Uoder  %  writtoB  oontrael  for 
the  «le  of  a  refrifeiator*  eontainiag  no  wanaa^  of  ite  preeerring  qnal* 
itie%  parol  eridenoe  la  not  admienble  to  show  that  the  vendor  ozpreetly 
warranted  the  apparatna  to  preaerre  meata  for  a  oertain  time^  and  that 
It  fafled  to  do  eo. 

Salhi— Wabbahtt— Pabol  BriDBiraB  ov.— Under  %  written  eontraot  of 
nie  eontaining  no  warrattty,  parol  eiidenee  b  not  admiiBible  to  add 
one. 

WABRAan^PABOL  Btidbbob  ov.— Warrantiea»  whether  erpreei  er  io^ 
plied,  ean  iaane  only  from  the  eontraot  itaelfi  and  eannot  depend  npon 
extrinsio  eridenee,  except  aa  may  be  Beeeiaarx  fer  the  explanation  of 
■ome  latent  ambiguity. 

WABBAiniBib— Pabol  EvniBvoB  n  vov  ADmniBLB  to  add  to  an  nnam- 
bignooa  writing  facte  which  outy  aid  the  implication  of  a  warranty. 

Warbartt — ^Whbic  vot  Impubd. —Under  a  written  contract  by  a  Tender 
to  plaoe  a  patent  syetem  of  refrigeration  in  a  refrigerator  to  be  sold  and 
fsmiahed  to  the  vendee^  with  nothing  in  the  eontraot  beyond  the  name 
eC  the  aystem  to  ahow  ttwt  it  waa  any  thing  in  the  nature  of  a  refriger* 
ating  prooen,  or  that  it  waa  deaigned  or  intended  to  preterre  meata,  or 
that  the  Tendee  had  any  thing  to  do  with  meats,  no  implied  warranty 
exiite  that  the  system  would  preserre  meata  for  any  particular  length 
of  tUne^  nor  ean  snch  warranty  be  ahown  by  parol  CTidenoa. 

T.  0.  OarpenUr  and  A.  AUy,  for  the  appellant 
C.  A.  8turge$  and  H.  P.  Stewarij  for  the  appellees. 

***  HooKBB,  J.  Plaintiff's  action  is  broaght  to  recover  the 
contract  price  of  a  patented  apparatus  for  a  refrigerator  fur* 
Dished  to  the  defendants  upon  the  following  contract: 

»T#  «<Thi8  contract,  made  this  6th  day  of  January,  1891, 
by  and  between  McCray  Refrigerator  and  Cold  Storage  Co., 
of  Kendallville,  Noble  county,  Indiana,  of  the  first  part,  and 
Woods  &  Zent,  of  Sturgis,  county  of  St.  Joseph,  state  of  Mich- 
igan, of  the  second  part: 

^'Wiinessethf  That,  whereas,  the  party  of  the  second  part  is 
desirous  of  adopting  the  McCray  patent  system  of  refriger- 
ation in  their  20  x  40  refrigerator:  Now  we,  McCray  Refriger- 
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ator  CompAny,  party  of  the  first  part,  agree  with  the  party  of 
the  second  part^  whose  name  or  names  sre  hereto  attached, 
to  furnish  erery  thing  requisite  to  the  putting  in  of  our  patent 
in  said  20x40  refrigerator,  including  lumber,  racks,  pans, 
rims,  trough,  filling  material,  labor,  etc,  etc.,  and,  in  short, 
every  thing  necessary  to  the  completion  of  our  patent  in  said 
refrigerator,  for  $476  cash.  Woods  &  Zent,  party  of  the 
second  part,  agree  to  accept  said  patent,  and  pay  $475  cash, 
when  party  of  the  first  part  shall  have  completed  above  work 
and  contract 

*'It  is  hereby  understood  that  the  McCray  Refrigerator 
Company  will  not  be  responsible  for  any  promises  made  by 
their  agents  that  are  not  made  a  part  of  this  contract,  and 
attached  thereto,  either  printed  or  written. 

**  For  a  faithful  and  full  performance  of  our  respective  parts 
of  the  above  contract  we  bind  our  heirs,  executors,  adminis- 
trators, and  assigns. 

^Executed  in  duplicate  this  6th  day  of  January,  1891. 

^HoMSB  McCray, 

^MoCrAY  BsniGSBATOB  AND  COLD   StOBAQB  Co, 

**  B.  B.  MoCbat,  Sec.  and  Treas., 

'*  Woods  &  Zent. 
^  We  also  agree  to  furnish  bill  of  lumber  and  plans  for  said 
building,  and  send  man  to  superintend  the  building  of  same, 
at  $8  per  day  and  board;  also,  agree  to  furnish  deed  for  said 
building.*' 

Upon  the  trial  the  defendants  attempted  to  prove  an  express 
warranty  that  the  apparatus  would  preserve  fresh  meats  from 
thirty  to  fifty  days,  or  for  most  any  time  desired,  and  that, 
upon  repeated  trials,  it  failed  to  do  so. 

The  court  was  requested  to  charge  the  jury  as  follows: 
**  The  contract  in  this  case  is  in  writing,  and  I  instruct  you 
that  any  conversation  had  between  the  parties  that  tends  to 
controvert  or  vary  the  terms  of  such  agreement  *^'  before 
the  signing  of  the  contract  is  not  admissible  evidence.  You 
should  not  consider  any  such  conversation  in  this  case." 

On  the  contrary,  the  court  instructed  the  jury  as  follows: 
*' There  was  a  written  contract  between  the  parties,  and  no 
parol  evidence  can  change  that  agreement  All  its  stipula- 
tions are  binding  upon  the  parties  to  it  And  I  instruct  you 
that  any  conversations  had  between  the  parties  that  tend  to 
contradict  or  vary  the  items  of  such  agreement  before  the 
signing  of  the  contract  cannot  be  considered  by  you  as  cv> 
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dence  in  the  case.  What  this  written  contract  says,  to  the 
extent  which  it  goes,  controls,  beyond  all  parol  CTideiice;  that 
is,  all  talks  and  conversations.  And  it  must  be  conclusively 
considered  that  all  such  conversations  were  merged  in  the 
writing,  and  tl  at  the  agreement  so  written  expresses  the  real 
contract  between  the  parties;  and,  in  making  up  your  verdict, 
you  must  give  full  effect  to  the  stipulations  so  written.  The 
defendants,  however,  were  permitted  to  offer  proof  upon  the 
trial  to  the  effect  that  the  plaintiff,  at  the  time  of  making 
the  agreement,  represented  and  warranted  that  the  McCray 
system  of  refrigeration,  which  was  proposed  to  be  put  in  for 
defendants,  would  keep  fresh  meats  thirty,  forty,  or  fifty  days. 
You  will  remember,  gentlemen,  that  the  plaintiff  denies  thai 
any  such  warranty  was  given  or  representations  made.  The 
written  contract  is  silent  upon  this  question.  And,  gentle- 
men, I  here  instruct  you,  aa  requested  by  the  counsel  for  the 
defendants,  if  the  jury  find  from  the  evidence  that  the  plain- 
tiff represented  to  the  defendants  that  the  refrigerator  would 
keep  fresh  meat  thirty  to  fifty  days,  then  I  charge  you  that 
would  be  a  warranty  that  this  refrigerator  would  keep  fresh 
meat  thirty  to  fifty  days;  and,  if  you  find  from  the  evidence 
that  the  plaintiff  had  not  given  defendants  such  a  cold  storage 
as  it  agreed  it  would,  it  oannot  recover.  If  you  believe  from 
the  evidence  that  no  such  oral  representation  or  warranty  was 
in  fact  made  then  you  should  disregard  all  that  has  been 
testified  to  upon  that  subject,  and  confine  yourselves  to  the 
stipulations  of  the  written  contract." 

This  instruction  seems  to  be  based  upon  the  proposition 
that,  inasmuch  as  the  writing  was  silent  upon  the  subject 
*^*  of  warranty,  one  might  be  proved  by  parol.  This  was 
error.  The  true  rule  is  that  a  written  contract  cannot  be 
varied  or  added  to  by  parol.  The  addition  of  a  warranty  is 
as  objectionable  as  any  other.  Mr.  Parsons,  in  his  work  on 
Contracts  (vol.  1,  p.  547),  uses  this  language:  "A  warranty 
in  the  sale  of  a  chattel  is  an  essential  part  of  the  bargain,  and 
should  be  stated  in  the  bought  and  sold  notes." 

In  Peltier  v.  Collins,  8  Wend.  466,  20  Am.  Dec.  711,  Marcy, 
J.,  remarked,  in  giving  the  opinion  of  the  court:  ''Suppose  the 
contract  had  been  with  warranty,  and  the  memorandum  in 
the  plnintifib'  sales-book  had  been  signed  by  the  defendant, 
but  the  warranty  clause  omitted,  and  suppose  the  rice  had 
been  delivered  and  had  proved  to  be  of  an  inferior  quality, 
•could  the  defendant  havj  8lio\vn  the   warranty   by   parolT 
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The  authorities  to  which  I  ha?«  referred  show  most  abon- 
dantly  that  he  could  nof 

Again,  the  author  says  (1  Parsons  on  Contracts,  548):  "It 
is  clear  that  parol  evidence  of  a  warranty  not  oaentioned  in 
the  writing  is  not  admissible  in  a  suit  brought  by  the  pur- 
chaser for  damages  for  breach  of  warranty'*:  Citing  Beed  t. 
Wood,  9  Vt.  285. 

Mr.  Parsons,  on  pages  589  and  590,  again  refers  to  the  sub- 
ject, saying:  **  And  where  the  contract  of  sale  is  in  writing^ 
and  contains  no  warranty,  there  parol  evidence  is  not  admis* 
Bible  to  add  a  warranty'';  saying  in  a  note  that  "this  was 
distinctly  adjudged  in  Reed  y.  Van  0$trand,  1  Wend.  424;  19 
Am.  Dec.  529.  It  rests  upon  the  familiar  principle  that  the 
writing  is  supposed  to  contain  all  the  contract" 

The  general  rule  is  too  well  understood  to  require  the  cita* 
tion  of  authorities.  But  see  17  Am.  ft  Bng.  Ency.  of  Law, 
420,  and  note. 

Some  Michigan  oases  may  be  supposed  to  support  the  de- 
fendants' contention:  Phelpe  y.  Whitaker,  87  Mich.  72.  This 
was  an  order  for  a  windmill,  signed  only  by  the  purchaser. 
The  court  said  that  the  paper  did  not  constitute  *^'  such  a 
contract  as  would  exclude  eyidence  of  the  oonyersation  when 
it  was  made. 

Trevidick  y.  Mumford^  81  Mich.  469,  holds  that  a  deed  and  a 
bill  of  sale  made  by  the  plaintiff  were  not  meant  to  contaia 
all  of  the  obligations  of  the  defendant.  This  is  familiar  doc- 
trine, the  papers  being  mere  incidents  of  the  contract,  and 
made  to  carry  out  some  of  its  proyisions:  1  Parsons  on  Coo- 
tracts,  690. 

Richards  y.  Fuller^  37  Mich.  161,  was  similar  to  the  case  of 
Trevidick  y.  Mumford,  31  Mich.  469,  while  Weiden  y.  Woodruffs 
38  Mich.  131,  was  identical  in  principle  with  Phelpe  y.  Wkii^ 
aker^  87  Mich.  72,  which  it  followed;  as  also  was  Wood  Movnng 
&  Reaping  Machine  Co.  y.  Oaeriner,  55  Mich.  453.  Many  of 
the  cases  cited  in  the  Michigan  cases  referred  to  inyolye  fraud 
and  deceit,  of  which  parol  evidence  may  always  be  given:  See 
Nichols  V.  Crandally  77  Mich.  401;  Rumely  y.  Emmons,  85 
Mich.  511;  National  Cash  Register  Co.  y.  Blumenthal,  85  Mich. 
464. 

In  addition  to  the  instruction  given  the  court  further 
instructed  the  jury  upon  the  theory  that  there  might  be  an 
implied  warranty,  as  follows: 

**Upon  this  question  of  warranty,  I,  however,  instruct  yon 
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M  requested  by  counsel  for  defendants:  If  70a  find  from 
the  evidence  that  the  plaintiff  knew  that  the  defendants  were 
butchers,  and  the  plaintiff  agreed  by  this  contract  to  con- 
struct for  them  a  cold  storage  to  be  used  by  them  in  their 
business,  then  the  law  raises  an  implied  warranty  that  the 
cold  storage  was  reasonably  fit  for  the  purpose  for  which  it 
was  constructed;  in  this  case  the  purpose  being  to  preserve 
meat.  And  if  you  find  that  the  cold  storage  constructed  by 
the  plaintiff  for  the  defendants  was  not  reasonably  fit  for  the 
purpose  for  which  plaintiff  knew  defendants  designed  to  use 
it  then  plaintiff  cannot  recorer. 

'^And,  further,  aa  requested  by  defendants,  I  instruct  you 
that  if  you  find  from  the  evidence  that  defendants  purchased 
the  cold  storage  system  for  a  particular  purpose,  *^*  made 
known  to  the  plaintiff  at  the  time  of  the  purchase,  and  that 
defendants  relied  on  the  judgment  and  knowledge  of  the 
officer  of  the  plaintiff,  and  not  on  their  own,  then  there  is  an 
implied  warranty  that  the  system  furnished  should  be  rea- 
sonably fit  and  suitable  for  that  particular  purpose;  and  this 
is  more  obvious  and  true  when  the  plaintiff  was  the  manu- 
facturer as  well  as  the  seller. 

^The  plaintiff  claims  that  the  McCray  patent  system  is 
reasonably  fit  and  suitable  for  aiding  in  the  preservation  of 
fresh  meats  and  other  perishable  articles,  and  yaluable  for 
that  purpose.  It  does  not  claim  that  it  will  preserve  such 
articles  any  stated  length  of  time,  and  denies  that  any  such 
representations  were  made;  and  I  instruct  you,  as  requested 
by  counsel  for  plaintiff,  that  the  McCray  letters  patent  for  cold 
storage  and  refrigeration,  and  other  letters  patent  and  speci- 
fications granted  them,  is  a  good  system  for  the  preservation 
of  perishable  goods. 

^  If  you  believe,  gentlemen,  from  the  evidence,  that  the  Mc- 
Cray patent  system,  as  furnished  the  defendants,  was  not 
wholly  worthless,  but  was  of  some  value  for  the  purpose 
designed,  and  that  the  plaintiff  put  it  in  the  defendants' 
building  substantially  as  agreed,  then  your  verdict  should  be 
for  the  plaintiff  for  the  contract  price." 

The  effect  of  these  instructions,  taken  in  connection  with 
the  first  mentioned,  was  to  permit  the  jury  to  find  that  there 
was  no  express  warranty,  but  that  there  was  an  implied  one, 
based  on  the  very  evidence  relied  on  to  show  the  express 
warranty;  in  effect  holding  that  while  parol  evidence  was 
admissible  to  show  an  express  warranty,  it  might  be  received 
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to  establish  an  implied  one.    Implied  warranties  are  not  un* 
known,  and  they  are  bj  no  means  limited  to  parol  contracts. 
Thus,  there  is  ordinarily  an  implied  warranty  of  title  where 
there  is  a  contract  of  sale  of  personal  property.     Again:  ^If 
a  thing  be  ordered  of  the  manufacturer  for  a  special  purpose, 
and  it  be  supplied  and  sold  for  that  purpose,  there  is  an 
implied  warranty  that  it  is  fit  for  that  purpose."    This  prin- 
ciple, however,  is  limited  to  cases  where  a  thing  is  ordered  for 
a  special  purpose,  and  cannot  be  applied  to  cases  where  a 
special  ***  thing  is  ordered,  although  it  be  intended  for  a 
special  purpose:  1  Parsons  on  Contracts,  687.  ^  In  Benjamin 
on  Sales,  section  661,  it  is  said  that:  ^*  If  a  man  buy  an  arti- 
cle for  a  particular  purpose,  made  known  to  the  seUer  at  the 
time  of  the  contract,  and  rely  upon  the  skill  or  judgment  of 
the  seller  to  supply  what  is  wanted,  there  is  an  implied  war* 
ranty  that  the  thing  sold  will  be  fit  for  the  desired  purpose; 
aliter^  if  the  buyer  purchases  on  his  own  judgment" 

But  it  is  a  rule  of  general  application  that  warranties, 
whether  express  or  implied,  can  only  issue  from  the  contract 
itself;  and  it  must  be  a  legal  deduction,  and  cannot  depend 
upon  extrinsic  evidence,  except  as  it  may  be  necessary  for  the 
explanation  of  some  latent  ambiguity:  10  Am.  A  Bug.  Ency. 
of  Law,  110,  and  note  1;  Oiiowa  etc.  Flint  Okas  Co.  t.  Ounilur^ 
81  Fed.  Rep.  208;  Scoii  t.  Hxx^  2  Sneed,  192;  62  Am.  Dec. 
466,  467  Parol  evidence  is  not  admissible  to  add  to  an 
unambiguous  writing  facts  which  may  aid  the  implication  of 
a  warranty:  Whiimof  v.  Sauih  Botion  Iron  Oo.^  2  Allen,  52, 
68;  John$on  v.  Cranage^  45  Mich.  14. 

In  the  present  case  the  defendants  contracted  for  the  pur- 
chase and  erection  in  their  refrigerator  of  an  apparatus 
patented  by  the  plaintiff,  and  called  the  '^HcCray  Patent 
System  of  Refrigeration."  Beyond  its  name  there  is  nothing 
to  show  that  it  was  any  thing  in  the  nature  of  a  refrigerating 
process.  The  contract  does  not  show  that  it  was  desigtied  to 
preserve  meats,  or  that  the  defendants  had  any  thing  to  do 
with  meats.  It  does  not  appear  what  use  it  was  intended  for,  •> 
or  that  the  plaintiff  had  any  information  upon  the  subject. 
No  warranty  can  be  implied  from  this  that  it  would  preserve 
meat  for  any  particular  length  of  time.  Defendants'  own 
> testimony  showed  that  on  one  occasion,  at  least,  the  meat  was 
in  good  condition  at  the  end  of  six  days  after  it  was  put  in 
the  refrigerator,  from  which  it  appears  to  be  adapted  to  the 
purpose  of  refrigeration,  which  is  the  extent  to  which  a  war- 
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ranty  can  be  ^'^^  implied — if,  indeed,  it  can  go  so  far  nnder 
thie  contract.  It  goes  without  saying  that  if  the  apparatus 
did  not  conform  to  the  description,  i.  •.,  if  it  was  not  built 
according  to  the  patent,  or,  by  reason  of  defective  materials 
or  workmanship,  was  not  merchantable,  another  question 
would  arise.  But  the  test  of  the  plaintiflTs  undertaking  is  the 
contract  as  written,  not  with  parol  additions  in  the  way  oi 
conversations  and  promises  in  regard  to  the  efficiency  of  the 
apparatus. 
The  judgment  will  be  rerersed  and  a  new  trial  ordered. 

Obant  and  ftonraoiUBT,  JJ.,  concarred  with  Hookbb,  J. 

MoOeatb;  €L  J.,  and  Love,  X»  diaMiitod»  sod  maliilaiiMd  Oat  tlie  aotioa 
•f  tlM  trial  coart  waa  propar  ia  rafnmag  to  gira  tha  iastmotioD  raqoattad, 
and  ia  iastruetfaif  tha  Jnrj  ai  It  did.  Mr.  Chiaf  Joatioa  MoOrath  Mid: 
"  Thart  ara  aotharitiea  whiefa  ga  lo  far  at  to  hold  that  whanavar,  opoa  tha 
parahaaa  or  aala  ^  aa  artida,  a  Inll  of  aalaor  aala  note,  or  avaa  a  bill  af  par- 
oab  ia  gtvan,  mch  inatronMnt  ia  tha  avidanoa  of  tha  oontiaet»  aad  that  parol 
aTidanoa  of  a  warranty,  or  of  r«prMantationa  oparating  ai  an  indno«ment  to 
tha  pareliaaery  will  not  ha  admiitad.**  Of  raoh  oases  ia  Lamb  t.  Ort^fU,  12  Mat. 
363;  Mvm/ord  t.  MePkermm^  1  Johns.  413;  3  Am.  Dsa  389,  and  Wiimm  t. 
Mttrwk,  I  Johns.  S03.  Bat  this  mla  haa  not  bsan  adopted  by  tha  snprena 
eonrt  of  Miehigan,  and  it  has  distinotly  decided  to  the  oontraryt  Phelp$  w, 
WkUaker,  Zl  Mieh.  72;  BiehardiW.  Fatter,  37  Mioh.  161;  Wmdem  ▼.  Woodrt^, 
38  Mich.  130;  Wood  Mowhg  He  Co.  r,  Oaertner,  56  Mich.  463.  ''The  cases 
of  NkkoUU  ▼.  OrandaU,  77  Mich.  401,  BumO^  r.  Bimmmo,  86  Mich.  611,  and 
Naiiomal  Chuk  Bogkter  <^  t.  BbmoMed,  86  Mioh.  464,  ara  dearly  distin. 
gnishabla  from  tha  present  aaae^  In  tha  firat  tha  writing  contained  a  spa- 
oific  warranty,  tnd  it  waa  aonght  by  parol  to  add  a  warranty  as  to  the  capacity 
of  the  maohina.  Tha  Rnmely  case  waa  similar,  and  it  was  sought  alao  to 
show  a  verbal  agreement  that  defendants  would  not  bo  confined  to  the  writ- 
ten warranty.  In  the  last  case  defendant  songht  to  show  a  oontemporaneons 
verbal  agreement  to  the  effect  that  the  Tendce  should  receiTc  the  register  on 
trial  and  retom  it  if  not  latisfactory.**  When  the  written  contract  contains 
an  ezprcM  warranty  and  shows  that  the  sabjeot  of  warranty  was  in  the 
minds  of  the  parties,  they  should  not  ho  allowed  to  add  to  the  instrument 
upon  that  subject  by  paroL  But  "  in  the  present  case  the  writing  contains 
no  warranty.  The  only  description  of  the  apparatus  is  contRined  in  the  fig* 
ures  denoting  the  sine.  The  principal  ingredient  of  the  thing  sold  was  a 
proceaa  or  system.  The  defendaDts  bargained  with  reference  to  the  utility 
of  that  process.  The  figures  used  throw  light  upon  that  question,  and  can- 
not be  said  to  have  so  defined  the  thing  purchased  as  to  exclude  oral  testi- 
mony as  to  representations  concerning  it  *'  "  The  trial  court  correctly  stated 
the  law  as  to  an  implied  warranty,"  as  laid  down  in  Beujamin  on  Sales,  sec- 
tion 661,  as  follows:  **  If  a  man  buy  an  article  for  a  particular  purpose,  made 
known  to  the  seller  at  the  time  of  the  contract,  and  rely  upon  the  skill  and. 
jnilgmeot  of  the  seller  to  supply  what  is  wanted,  there  is  an  implied  war- 
ranty thai  the  thing  sold  will  bs  fit  for  the  desired  purpose,  aUUr,  if  the 
buyer  purchases  on  his  own  judgment:  Morm  v.  Stock  Tard  Co.,  21  Or.  289; 
FlUU  Qkm  Co.  w.  Quniher,  31  Fed.  Bep.  208;  Bigthw  ▼.  BoasaU,  38  U.  0.  Q.  B. 
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452;  ATor-tfAotiM  w.  Conutodk,  12  Wis.  626;  BooUibf  r.  Scales,  27  Wis.  626; 
Machitu  Worh  t.  Chmikr,  66  Id<L  676;  Foz  ▼.  AgrieuUural  Worka,  83  OaL 
333;  CAoprffi  t.  DoftfOM,  78  K.  Y.  74;  84  Am.  Rep.  512.  "The  ooart  was 
correofc  in  the  iiistruotiou  that  the  statement  at  to  the  utility  of  the  appar»- 
tua  wonld  oonatitnte  an  exproM  warranty,  and  that  a  warranty  would  be 
implied  nnder  the  other  oironmataneei  stated.  It  was  not  necessary  to  state 
that  the  ezistenoe  of  the  one  ezdnded  the  other.  The  rule  that  no  watnuity 
is  implied  when  the  parties  have  expressed,  in  words  or  by  aete,  tho  war^ 
lanty  by  whioh  they  mean  to  be  bound,  applies  only  when  it  is  attempted 
to  extend  the  warranty  beyond  the  soope  of  that  expressed.** 

SALii— Pamol  Btidbiioe  to  Establuh  WABiuirTr.— In  the  absence  of 
frandy  aoeidsnt»  or  mistake  it  is  inoompetent  to  show  a  parol  warranty  of  aa 
agrieoltnral  implement  sold  by  a  written  eontraot  centring  no  warranty: 
MaM  T.  Pearce^  68  Iowa,  670;  48  Am.  Repi  126,  and  note;  Titleif  t.  Mnier- 
prise  8tom  Co,*  127  Dl.  457;  and  the  same  rale  is  held  true  in  Mma^cfrd  ▼. 
MePkmwm,  1  Johns.  418;  3  Am.  Dea  339,  where  the  transaction  was  the 
sale  of  a  ship;  and,  to  the  same  effsot»  see  Smiih  r.  WUUanu^  1  Mnrph.  426; 
4  Am.  Deo.  664,  the  sale  of  a  slare.  This  qnestioa  is  fully  disonssed  in  the 
monographic  note  to  Ortem  r.  Atffoa»  6  Am.  81  Rei».  197 

Salss.— Imflibd  WABBAinm  GbhbkaIiLT:  bee  tne  extended  note  to 
Bragg  t.  MorriU,  24  Am.  Bep.  104,  and  the  notes  to  Fairbcmk  Catmimg  Co. 
r.  MHager,  16  Am.  St.  Bep.  768;  Morm  t.  Moon,  28  Am.  81  Bep.  794; 
Blackwood  t.  Ouiiing  Packing  Co,,  9  Am.  81  Bep.  206,  and  Orieb  r.  Cole,  1 
Am.  SI  Rep.  637.  A  warranty  that  a  ohattel  Is  fit  for  a  particular  nse  is 
ordinarily  implied  when  it  is  sold  for  such  a  nse:  Book  r,  OlmUtad,  24  Vl 
114;  58  Am.  Deo.  160,  and  note;  BeM  r,  IfiiU,  68  Vl  648;  66  Am.  Bep.  570; 
Sinclair  ▼.  Haihawaif,  57  Mioh.  60;  68  Am.  Rep.  827.  In  ease  of  an  execu- 
tory oon tract  for  the  manufacture  of  artiolea  to  be  delirered  at  a  future  day, 
there  is  always  an  implied  warranty  that  the  arttoles  delirered  shall  answer 
the  purpose  for  which  they  were  designed:  WoodU  ▼.  WhiUuif,  23  Wis.  66; 
99  Am.  Deo.  102,  and  note;  Poland  w.  Miller,  95  Ind.  887;  48  Am.  Bep. 
780;  Snow  r.  Sdwmaektr  Mfg,  Co,^  69  Ala.  Ill)  44  Am.  Bep^  609,  and  note; 
Ptamr,  Sabii^tiYt.  432:  91  Am.  Deo.  864|  nadnotei  ModgvT.  Milm^  11 
Ohio  81  48;  78  Aol  Dea  290,  aadnotti 
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[09  MIOHIGAH,  886.] 

Omoiu. — PuBUO  OFnox  m  not  P&opxrtt  within  the  meaning  of  con* 
stitutional  provisions  providing  that  no  person  shall  be  deprived  of  Ufe^ 
liberty,  or  property  without  due  process  of  law. 

OfnoxB& — PuBLio  OvrioxB  are  Dslboatiohs  aw  PoBTioifa  ov  SovnaxiGif 
PowSB  for  the  welfare  of  the  people.  They  are  not  the  subject  of  con- 
tracts, but  are  agencies  for  the  state,  revocable  at  pleasure  by  the  an* 
thority  creating  them,  unless  such  authority  Is  limited  by  the  power 
whioh  oonferred  il 

0F7I0KR8.— AppoiNTmHT  OK  BiiionDV  TO  PuBUO  OvFiOB  doss  iio4  estab- 
lish contract  relations  between  tiM  psrsoa  aypointsd  er  sleeted  and  the 
public. . 
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OrriGBRS— Rkmoval  of.— The  legislature  may  remore  pnblio  oflScert,  nol 
only  by  abolishing  the  office,  bat  by  act  declaring  it  Taoant,  and  may 
lodge  the  power  to  remove  from  statutory  offices  in  boards  or  other 
officers,  subject  to  statutory  regulations. 

QmoBRS. — REMOVAL  FROM  PuBLio  Offios  is  not  a  deprivation  of  the  offi- 
cer of  property,  even  if  the  removal  must  be  for  cause,  upon  specific 
charges,  and  after  an  opportunity  to  be  heard. 

Onnouis—OFFios  Takkn  Subjiot  to  What  CoirDmoKs. — Statutory  offices 
are  taken  subject  to  legislative  action  as  to  remoral,  and  constitutional 
offices  are  taken  subject  to  constitutional  provisions  and  changes;  both 
classes  of  offices  are  taken  upon  the  terms,  and  subject  to  the  conditions 
existing  by  law. 

Qfvions— RxMOTAL. — A  constitutional  stato  officer  takes  office  subject  to 
an  existing  conMitutional  prorision  that  he  may  bo  removed  by  the  gov* 
omor  for  specified  reasons,  and  the  governor  may  so  remore  him  without 
a  trial  by  jury,  and  the  interrention  of  the  constitutional  judiciary. 

OovBTiTUTioNAL  Law. — DvB  Prooxsb  OF  Law  meaus  the  law  of  the  land, 
by  which  is  to  be  understood  laws  general  in  their  operation,  and  not 
special  laws  passed  to  affect  the  rights  of  particular  indiriduals  against 
their  will,  and  in  a  way  in  which  the  same  rights  of  othor  persons  are 
not  affected  by  existing  laws. 

OoNaimnioNAL  Law.— Dux  Prooim  of  Law  is  not  neoessarily  Judicial 
process.  Administrative  process^  regarded  as  necessary  in  govern ment» 
and  sanctioned  by  long  usage,  is  as  much  due  process  as  any  other. 

OoMinriTOTiONAL  Law — Do^  PaoORW  of  Law.  — A  constitutional  requirement 
that  a  person  cannot  be  deprived  of  his  property  without  due  process  of 
law  does  not  imply  that  all  trials  in  state  courts  affecting  property  must 
be  by  jury. 

OoNgrrruTioNAL  Law— Dos  Prooxbs  of  LAW.^The  state  is  not  so  bound 
by  tlie  term  "  due  process  of  law"  that  it  is  impossible  for  it  to  invest  its 
agents  with  its  offices  without  subjecting  itself,  so  far  as  their  removal 
is  concerned,  to  the  delays  and  uncertainties  of  strict  judicial  action, 
and  it  may,  in  cases  of  emergency,  summarily  remove  them  if  permitted 
by  the  state  constitution. 

OoHSTmrnoNAL  Law— Bxmoval  from  Offios  bt  Oovrrnor. — When  the 
state  constitution  invests  the  governor  with  power  to  remove  certain 
oonstitational  state  officers  for  gross  neglect  of  official  duty,  it  is  the 
duty  of  the  governor,  upon  discovering  such  neglect,  to  remove  them 
after  notice  to  them  of  the  charge,  and  an  opportunity  to  be  heard,  and 
although  his  action  is  in  a  sense  judicial,  it  is  no  ralid  objection  thereto 
that  he  acts  both  as  accuser  and  judge. 

OOHSTITOTIONAL  LaW— RXMOVAL  FROM  OfFIOR  BT  Ck>VRRN0R — GrOM  NxO* 

i*xer  OF  Official  Dutt.— When  the  constitution  makes  it  the  duty  of 
the  secretary  of  state,  as  a  member  of  a  board  of  state  canvassers,  to  can« 
▼ass  returns  and  certify  the  resalt  of  elections,  it  is  gross  neglect  of  offi- 
cial duty  on  his  part  to  fail  to  perform  such  official  duty,  and  to  permit 
an  erroneous  canvass  by  clerks  or  deputies,  and,  although  such  erro- 
neous canvass  is  not  permitted  intentionally  or  willfully,  it  is  the  duty  of 
the  governor,  upon  discovering  such  neglect^  to  remove  such  officer  from 
office  when  he  is  invested  with  such  power  under  the  state  constitution. 
OravnTUTiovAL  Law— Process. — A  constitutional  provision  that  the  stylo 
el  all  process  shall  be  "  in  the  name  of  the  people  of  the  state"  appUea 
only  to  the  judicial,  and  not  to  the  executive  departments 
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OoBmrmrroif  AL  Law— Rkmotal  vrom  Offxob.— Citation  by  the  goremor 
to  stftta  ofBoen  to  appear  before  bim  and  ahoir  canae  why  they  ahoald 
not  be  remored  from  office  ia  not  aneh  an  official  act  aa  needa  anthenti- 
catiottt  within  the  meaning  of  a  oonsUtntional  provision  reqairing  that 
"  all  official  aeta  of  the  goremor,  his  approval  of  the  Uwa  excepted,  ahall 
be  anthenticated  by  the  great  aeal  of  the  atate,"  eapecially  when  b^  ia 
oiting  the  enatodian  eC  the  great  aeal  bafore  him  npon  ehargea  of  offioial 


A.  A.  EUUy  aCforiMy  general^  0§$r  and  WtKam$,  amd  Cb- 
hiU  and  (htrander,  for  the  relator. 

Smith,  Lee^  and  Day,  and  John  Aihin$(mf  and  F.  A.  BtJter^ 
for  the  respoodent. 

^^  HooKBB,  J.  By  oonetitation  (art  8,  tee.  4)  and  hj 
statute  (Howeirs  State.,  sec.  202)  the  board  of  state  can- 
yassers  is  made  to  consist  of  the  secretary  of  state,  state  treas- 
nrer,  and  commissioner  of  the  state  land-office.  It  is  the  doty 
of  this  board  to  canrass  the  retams  from  the  varioas  counties 
of  the  state,  and  declare  the  resalt  of  elections  for  state  offi- 
cers  and  npon  constitutional  amendments.  At  the  spring 
election  in  the  year  1893  four  amendments  to  the  constitution 
were  Toted  upon  by  the  electors  of  the  state,  one  of  which  pro- 
Tided  for  an  increase  of  the  salaries  of  several  of  the  state 
officers,  including  the  secretary  of  state  and  the  commissioner 
of  the  state  land-office.  These  amendments  were,  by  the 
board  of  canvassers,  declared  carried.  Subsequently  the  re- 
turns were  recanvassed  ***  by  the  board,  in  obedience  to  a 
writ  of  mandafnuB  issued  by  this  court,  when  it  was  found  and 
declared  that  the  amendment  relating  to  salaries  was  de- 
feated. Proceedings  were  then  taken  by  the  governor,  which 
culminated  in  an  order  by  him  removing  each  of  said  officers 
from  his  office,  and  declaring  the  same  vacant;  and,  respond- 
ents refusing  to  surrender  their  respective  offices,  informations 
in  the  nature  of  quo  warranto  were  filed  in  the  name  of  the 
attorney  general,  upon  relation  of  the  governor,  to  try  their 
right  to  such  offices.  This  is  the  proceeding  against  the  secre- 
tary of  state. 

The  questions  in  the  case  are  raised  by  the  replication  and 
the  demurrer  of  respondent  thereto.  In  answer  to  the  plea, 
which  asserts  respondent's  election  and  accession  to  the  office 
of  secretary  of  state,  the  replication  sets  up  in  detail  the  facts 
upon  which  the  relator's  claim  is  based,  vis:  That  relator  was 
the  duly  elected  and  acting  governor  of  this  state;  that,  as 
such,  it  became  and  was  his  duty,  under  section  8  of  articlt 
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12  of  the  constitaiioDi  to  inqoii^  into  the  oondition  and 
admiDistration  of  the  office  of  aecrttarj  of  state,  and  the  man* 
ner  in  which  respondent  performed  the  duties  of  such  office, 
for  the  purpose  of  determining  whether  said  respondent  had 
been  guilty  of  gross  neglect  of  duty  in  relation  to  his  duties 
as  a  member  of  the  board  of  state  canvassers,  and  to  remove 
respondent  from  said  office  for  gross  neglect  of' duty  if  he 
should  be  found  guilty  thereof;  that  a  charge  of  that  kind 
having  come  to  the  knowledge  of  the  relator  he  caused  written 
notice  to  be  served  upon  the  respondentv  which  notice  required 
him  to  appear  before  the  relator,  and  show  cause  why  he 
should  not  be  removed  from  his  office  of  secretary  of  state  for 
gross  neglect  of  duty  in  connection  with  the  canvass  of  the 
returns  in  relation  to  said  amendment  relating  to  salaries  of 
state  officers,  such  notice  containing  specific  charges  of  neglect^ 
as  follows: 

»•»  "EXECUTIVB  OfFICIB, 

'^Lansiko,  February  6, 1894. 
^  To  John  W.  Jochimj  Secretary  of  SiaUf  Joseph  F.  Hambitur^ 
State  Treaturer^  and  John  0,  Berry^  Commisiioner  of  the 
State  Land-office,  Compoeing  the  Board  of  State  Canvaseers^ 
''Qentlemen:  Public  charges  have  been  made,  and  have 
come  to  my  knowledge,  that  gross  errors  were  made  in  the 
canvass  of  the  returns  of  votes  given  in  the  various  counties 
at  the  election  held  in  this  state  on  the  first  Monday  in  April, 
A.  D.  1893,  for  and  against  the  adoption  of  Joi^t  Resolution 
No.  10,  approved  March  9,  1898,  entitled  'Joint  Resolution 
proposing  an  amendment  to  section  one  (1),  article  nine  (9), 
of  the  constitution  of  this  state,  relative  to  the  salaries  of 
state  officers,'  by  which  it  was  made  to  appear  that  such 
amendment  to  the  constitution  had  been  ratified  and  approved 
by  a  majority  of  the  electors  voting  thereon,  whereas  it  is 
alleged  that,  by  a  true  and  correct  canvass  of  the  returns  of 
such  votes,  the  said  amendment  was  defeated.  Under  the 
power  granted  and  duty  imposed  upon  me,  as  governor  of  this 
state,  by  section  eight  (8)  of  article  (12)  of  the  constitution, 
it  became  necessary  to  inquire  into  the  administration  and 
condition  of  your  several  offices,  and  especially  into  the  man« 
ner  in  which  you  have,  severally  and  collectively,  performed 
the  duties  of  the  board  of  state  canvassers,  of  which  you  are 
ex  officio  members,  for  the  purpose  of  determining  whethei 
you  have  been  guilty  of  gross  neglect  of  duty  in  tlie  matter 
of  canvassing  the  said  returns. 

AIL  Bi,  an^  Vol.  XLL— » 
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^  Yoa  are  therefore  leTerally  cited  and  required  to  appear 
before  me,  at  the  executive  office  in  the  citj  of  Lansing,  on 
the  16th  day  of  February,  1894,  at  1  o'clock  in  the  afternoon, 
then  and  there  to  answer  to  the  following  specific  charges,  vix: 

**  L  That  you,  the  said  John  W.  Jochiro,  secretary  of  state, 
Joseph  F.  Hambitser,  state  treasurer,  and  John  O.  Berry,  cona- 
missioner  of  the  state  land*office,  who  are  the  board  of  state 
canrassers  under  the  constitution  and  laws  of  this  state,  were, 
each  and  every  one  of  you,  guilty  of  gross  neglect  of  duty,  in 
this:  That  you  did  not,  nor  did  either  of  you,  examine  the 
statements  or  returns  of  votes  from  the  several  counties,  filed 
in  the  office  of  the  secretary  of  state,  showing  the  number  of 
votes  cast  for  and  against  said  proposed  amendment  to  the 
constitution  relative  to  the  salaries  of  state  officers,  by  the 
electors  in  this  state  at  the  election  in  April,  1898. 

*'2.  That  you  were  severally  guilty  of  gross  neglect  of  duty, 
in  this:  That  you  did  not,  nor  did  either  of  you,  ascertain  and 
determine  the  result  of  such  vote,  nor  perform  with  due  and 
proper  care  the  duties  relating  to  canvassing  the  statements 
and  returns  from  the  several  counties  of  the  votes  given  at 
such  election  for  and  against  said  proposed  amendment  to  the 
constitution,  required  '^  of  and  imposed  upon  you,  as  mem- 
bers of  the  said  board  of  state  canvassers,  by  the  constitution 
and  laws  of  this  state. 

''  8.  That  you  were  severally  guilty  of  gross  neglect  of  duty, 
in  this:  That  you  made,  and  suffered  to  be  made,  gross  errors 
in  the  canvass  of  the  statements  and  returns  filed  in  the  office 
of  the  secretary  of  state  of  the  votes  given  in  the  several  ooun- 
ties  at  said  election  in  April,  1898,  for  and  against  said  pro- 
posed amendment  to  the  constitution,  by  which  it  was  falsely 
made  to  appear  that  such  proposed  amendment  had  been 
approved  and  ratified  by  a  majority  of  the  electors  voting 
thereon,  whereas,  by  a  true  and  correct  canvass  of  the  said 
ptatements  and  returns,  the  said  proposed  amendment  was 
defeated. 

'M.  You  are  further  required,  then  and  there,  to  show 
cause  why  you,  and  each  of  you,  should  not  be  removed  from 
office  for  gross  neglect  of  duty. 

"  John  T.  Rich,  Governor.*' 

The  replication  further  alleges  that  the  respondent  appeared 
by  counsel  before  relator,  and  moved  to  vacate  the  notice  and 
dismiss  the  charges,  for  reasons  Allowing: 

**  1.  The  governor  has  no  power^  under  section  8  of  article 
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12,  or  any  other  provision  of  the  constitution,'  to  remove  the 
respondents,  or  either  of  them,  from  their  respective  offices, 
for  any  misconduct  on  their  part,  or  on  the  part  of  either  of 
them,  as  members  of  the  board  of  state  canvassers. 

**  2.  The  power  of  the  governor,  under  section  8|  article  1 2, 
of  the  oonstitution,  is  oonfined  to  the  official  misconduct  of 
the  officers  therein  named,  in  the  performance  of  the  duties 
appertaining  to  each  of  said  officers,  separately  and  severally* 
considered;  and  it  does  not  include  such  duties  as  are  per- 
formed by  such  officers,  jointly  with  others,  as  members  of 
constitutional  or  statutory  bodies  or  boards. 

*'8.  The  house  of  representatives,  under  sections  1, 2,  and  8, 
article  12,  of  the  constitutioUi  has  the  sole  power  to  direct  an 
impeachment  of  these  respondents  for  misconduct  in  the  per- 
formance of  their  duties  when  acting  as  a  board  of  state  can- 
vassers, and  the  senate  has  exclusive  jurisdiction  to  try  any 
such  impeachment. 

^  4.  The  charges  set  forth  in  the  notice  served  upon  these 
respondents  are  wholly  insufficient  and  fatally  defective,  for 
the  reason  that  it  is  not  alleged  therein  that  the  neglect  of 
these  respondents,  or  any  of  them,  was  intentional,  or  thai 
they,  or  either  of  them,  have  knowingly  and  designedly 
neglected  any  official  duty,  or  that  they,  or  either  of  them, 
have  neglected  to  perform  any  duty  with  an  evil  intent,  or 
for  any  improper,  illegal,  or  culpable  purpose. 

s**  ^  6.  The  charges  contained  in  said  notice  do  not  make 
or  state  a  case  of  gross  neglect  of  duty,  within  the  meaning  of 
section  8,  article  12,  of  the  constitution;  and  the  governor, 
sitting  as  acourt  of  impeachment,  has  no  jurisdiction  or  power 
to  render  judgment  of  removal  thereon. 

'*6.  The  notice  served  on  respondents  is  void,  because  it  is 
not  Mn  the  name  of  the  people  of  the  state  of  Michigan,'  as 
required  by  section  85  of  article  6  of  the  constitution,  and  it 
is  not  authenticated  by  the  great  seal  of  the  state,  as  required 
by  section  18  of  article  5  of  the  constitution. 

*'  7.  The  board  of  state  canvassers  is  created  by  the  consti- 
tution of  this  state,  and,  in  the  performance  of  their  duties 
and  functions,  the  members  of  said  board,  in  the  absence  of 
conduct  on  their  part  amounting  to  a  criminal  oflTense,  are  not 
subject  to  the  control  or  interferenoe  of  the  governor  of  the 
state,  or  of  any  other  branch  or  department  of  the  govern* 
ment;  and,  excepting  the  power  of  the  legislature  to  deter- 
nuDO  any  case  where  the  decision  of  the  state  board  of 
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canvassera  is  oontesled,  they  are  answerable  or  jtmenabl^ 
only  to  the  people  of  the  stale^  by  whom  they  were  elected  t» 
their  reepeoti^e  ofl&eet." 

It  18  further  alleged  that  the  motion  was  denied;  that  evi- 
dence  was  introduced  in  support  of  the  informationi  as  fbl« 
lows: 

i.  The  returns  from  tha  several  counties  showing  tho  TOto 
upon  said  amendment. 

2.  The  canvass  of  said  returns,  purporting  to  have  been 
made  and  signed  by  respondent  and  the  other  members  of  the 
board  of  state  canvassers  upon  Hay  16,  1898,  from  which  it 
appears  that  the  said  amendment  was  carried  by  a  majority 
of  eighteen  hundred  and  twenty-one  votes. 

8.  The  canvass  of  said  returns  subsequently  made  by  said 
officers,  under  the  order  of  the  supreme  oourt,  showing  the 
defeat  of  said  amendment  by  eleven  thousand  four  hundred 
and  fifty-five  votes. 

4.  Vouchers  showing  the  amounts  paid  to  respondent  and 
the  other  members  of  said  board  for  their  expenses  in  making 
said  canvasses. 

5.  A  stipulation  by  counsel  that  a  short  time  prior  to  Hay 
16,  1893,  respondent  was  notified  by  his  clerks  that  a  tabu- 
lated statement  showing  the  votes  for  and  against  said  amend- 
ment had  been  prepared,  and  was  ready  to  be  signed  by  the 
members  of  the  state  board  of  canvassers;  that  thereupon 
respondent  notified  the  other  members  of  said  board  by  tele- 
gram, in  response  to  which  they  came  to  Lansing,  and  signed 
said  tabulated  statement  prepared  by  ***  their  olerks;  that 
neither  of  them  compared  or  examined  the  returns  from  any 
county,  nor  did  they  compare  them  with  the  tabulated  state- 
ment aforesaid;  that  they  relied  upon  what  their  clerks 
stated  about  such  statement  being  correct,  and,  believing  it  to 
be  so,  signed  it;  and  that  was  all  that  they  had  to  do  with  it. 

The  replication  further  states  that  no  evidence  was  offered 
upon  the  part  of  respondent;  that  an  order  adjudging  respond- 
ent  guilty,  and  removing  him  from  his  said  office,  was  there- 
upon made,  and  duly  served  upon  said  respondent  upon  the 
nineteenth  day  of  February,  1894.  As  stated,  a  demurrer  to 
this  replication  was  filed. 

The  important  questions  presented  by  this  record  are,  1. 
The  power  of  the  governor  to  remove  respondent;  2.  The  suf- 
ficiency of  the  cause  alleged.  The  jurisdiction  of  this  court 
to  review  or  pass  upon  the  official  acts  of  a  co-ordinate  branch 


March,  1894.]    ArroRNBY  Gknkral  v.  JocBtif.  613 


of  gOTernment  was  not  discassed.  It  wss  referred  to  in  the 
brief  of  counsel  for  the  relator,  with  an  express  disavowal  of 
a  desire  to  raise  the  question.  We  shall  therefore  omit  a 
discussion  of  that  subject. 

Whatever  authority  the  governor  has  to  remove  respondent 
must  be  found  in  section  8  of  article  12  of  the  constitution, 
which  reads  as  follows:  **The  governor  shall  have  power, 
and  it  shall  be  his  duty,  except  at  such  time  as  the  legisla- 
ture may  be  in  session,  to  examine  into  the  condition  and 
administration  of  any  public  office,  and  the  acts  of  any  pub- 
lic officer,  elective  or  appointed,  to  remove  from  office  for 
gross  neglect  of  duty,  or  for  corrupt  conduct  in  office,  or  any 
other  misfeasance  or  malfeasance  therein,  either  of  the  follow- 
ing state  officers,  to  wit:  The  attorney  general,  state  treasurer, 
commissioner  of  land-office,  secretary  of  state,  auditor  gen- 
eral, superintendent  of  public  instruction,  or  members  of  the 
state  board  of  education,  or  any  other  officer  of  the  state, 
except  legislative  and  judicial,  elective  or  appointed,  and  to 
appoint  a  successor  for  the  remainder  of  their  respective  unex- 
pired term  of  office,  and  report  the  causes  of  such  removal  to 
the  legislature  at  its  next  session." 

**'  It  is  contended  that  this  section  is  in  violation  of  the 
amendment  of  the  constitution  of  the  (Tnited  States  which 
provides  that  no  state  shall  ^  deprive  any  person  of  life,  lib- 
erty, or  property  without  due  process  of  law":  U.  8.  Const, 
amend.  14,  sec.  1.  As  the  constitution  of  this  state  contains 
the  same  provision  (art.  6,  see.  82),  no  new  right  was  con- 
ferred upon  officeholders,  nor  was  any  modification  of  the 
power  of  the  governor  to  remove  officers  under  section  8  of 
article  12,  consequent  upon  the  adoption  of  the  fourteenth 
amendment.  Any  question  that  can  now  be  raised  upon  the 
latter  could  have  been  raised  under  the  former  at  any  time 
since  section  8  of  article  12  was  adopted;  and  all  decisions 
upon  section  32  of  article  6  are  applicable  to  this  provision 
of  the  fourteenth  amendment,  unless  in  contravention  of 
federal  decisions  thereon.  To  sustain  this  point  it  must 
appear:  1.  That  the  removal  from  office  is  a  deprivation  of  the 
respondent  of  his  property;  and  2.  That  it  was  sought  to  be 
accomplished  without  due  process  of  law. 

A  public  office  cannot  be  called  *'  property,*'  within  the 
meaning  of  these  constitutional  provisions.  If  it  could  be 
it  would  follow  that  every  public  officer,  no  matter  how  insig- 
nificant the  office,  would  have  a  vested  right  to  hold  his  office 
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until  the  expiration  of  the  term.  Public  offices  are  created 
for  the  purpoeae  of  government.  They  are  delegations  of 
portions  of  the  sovereign  power  for  the  welfare  of  the  public. 
They  are  not  the  subjects  of  contracts,  but  they  are  agencies 
for  the  state,  revocable  at  pleasure  by  the  authority  creating 
them,  unless  such  authority  be  limited  by  the  power  which 
conferred  it.  In  the  case  of  City  of  Wyandotte  v.  Drennan^ 
46  Mich.  480,  Mr.  Justice  Cooley,  in  giving  the  opinion  of  the 
court,  said: 

^*It  is  claimed,  however,  that,  when  the  salary  is  fixed  at 
the  time  when  the  office  is  accepted,  the  acceptance  is  pre- 
sumed to  have  the  salary  in  view,  and  a  contract  is  *^* 
thereby  efiected  between  the  officer  and  the  city,  which  neither 
can  change  without  the  consent  of  the  other.  This  is  a  posi- 
tion thai  has  frequently  been  taken,  and  almost  as  often 
overruled.  Nothing  seems  better  settled  than  that  an  appoint- 
ment or  election  to  a  public  office  does  not  establish  contract 
relations  between  the  person  appointed  or  elected  and  the 
public.  The  leading  case  of  Butler  v.  Pennsylvania^  10  How. 
402,  has  been  universally  regarded  as  having  settled  that 
question,  and  it  has  been  followed  by  decisions  in  numerous 
cases.  The  salary  or  other  compensation  is  therefore  at  the 
discretion  of  the  legislative  authority  of  the  state,  or  of  such 
other  authority  as  the  legislature  has  seen  fit  to  intrust  it  ta 
This  was  indirectly  recognised  in  ChapoUm  v.  Detraitf  88 
Mich.  686,  a  case  which  is  in  point  here. 

^It  is  said  on  behalf  of  the  defendant  in  error  that  the 
principle  above  stated  rests  on  the  right  of  the  officer  to 
resign  and  give  up  his  office  at  any  time;  and  it  is  further 
said  this  right  did  not  exist  in  the  case  of  this  officer,  because 
he  could  only  resign  to  the  common  oouncil — ^the  very  body 
that  reduced  the  salary — and  the  conncil  might  keep  him  in 
by  refusing  to  accept  his  resignation.  Whether  the  council 
could  in  this  way  compel  the  recorder  to  continue  in  the  per- 
formance of  his  duties  we  do  not  care  to  consider  in  this  case, 
because  we  think  the  legislative  authority  over  the  subject 
dc>es  not  depend  upon  the  existence  or  nonexistence  of  any 
such  power.  Offices  are  created  for  the  public  good,  at  the 
will  of  the  legislative  power,  with  such  powers,  privileges,  and 
emoluments  attached  as  are  believed  to  be  necessary  or  impor*^ 
tant  to  make  them  accomplish  the  purposes  designed.  But, 
except  as  it  may  be  restrained  by  the  constitution,  the  legis- 
lature  has  the  same  inherent  authority  to  modify  or  abolish 
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that  it  has  to  create;  and  It  will  exercise  it  with  the  like  con* 
iiderationa  in  view.  Whoever  accepts  a  public  oflSce  must 
accept  it  with  this  principle  of  constitutional  law  in  view; 
and,  if  his  compensation  is  reduced  below  whnt  seems  to  him 
reasonable,  it  may  be  a  hardship,  but  it  is  not  a  legal  wrong. 
The  legislative  power  is  ample,  and  he  is  supposed  to  know 
when  he  takes  the  oflBce  that  it  is  liable  to  be  exercised." 

The  legislature  may  remove  officers,  not  only  by  abolishing 
the  office,  but  by  an  act  declaring  it  vacant,  as  was  done  by 
act  No.  140,  section  18,  Laws  of  1891:  Throop  v.  •••  Lang- 
don,  40  Mich.  678;  Auditcr$  v.  Benoit,  20  Mich.  184;  4  Am. 
Rep.  882.  And  it  may  lodge  the  power  to  remove  from  statu- 
tory offices  in  boards  or  other  officers,  subject  to  statutory 
regulations.  And,  while  it  cannot  remove  incumbents  of 
constitutional  offices,  it  is  not  because  of  an  inherent  di£ferenoe 
in  the  qualities  of  the  office,  but  because  the  power  to  remove 
is  limited  to  the  power  that  creates.  The  constitutional  offi- 
cer is  an  agent  of  government.  There  is  the  same  lack  of  the 
ingredients  of  contract,  and  the  same  power  to  abolish  the 
office  or  remove  the  officer  by  amendment  of  the  constitu- 
tion:  City  Council  v.  Sweeney^  44  Ga.  468;  9  Am.  Rep.  172; 
Butler  V.  Pennsylvania^  10  How.  402* 

The  fact  that  some  cases  hold  that  removals  from  office 
cannot,  in  some  instances,  be  made,  except  upon  cause  shown, 
upon  notice,  specific  charges,  and  after  a  hearing  in  its  nature 
judicial,  does  not  militate  against  this  doctrine.  These  cases 
simply  hold  that  removals  are  limited  by  the  power  of  the 
people  or  legislature,  through  the  constitution  or  statute;  not 
that  a  vested  property  right  is  involved  in  the  holding  of 
office,  or  that  removal  is  beyond  the  power  which  creates 
the  office  and  the  officer.  Nor  does  it  follow  that  removal  from 
office  is  a  deprivation  of  the  officer  of  property,  because  it. 
must  be  for  cause,  upon  specific  charges,  and  after  an  oppor- 
tunity to  be  heard.  Many  cases  may  be  found  that  speak  of 
the  disgrace  of  removals,  and  the  right  to  hold  an  office  under 
election.  Of  these  the  case  of  Page  v.  Hardin,  8  B.  Mon.  672, 
perhaps,  goes  the  furthest. 

The  case  of  Dullam  v.  WUhon,  58  Mich.  898,  61  Am.  Rep. 
128,  discusses  section  8  of  article  12,  holding  that  it  was  not 
designed  to  confer  upon  the  governor  power  to  remove  with- 
out charges  and  hearing;  but  it  recognizes  the  power  of  the 
people  over  public  offices,  and  sustains  the  authority  of  *^^ 
t>6  governor,  under  this  section,  to  remove  for  cause.    Mr, 
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JnsUoe  Champlin  says:  "That  under  the  amendment  the 
governor  waa  TOited  with  the  power  of  determining  whether 
the  specified  caueea  exist,  appears  to  me  too  pUin  for  serious 
contradiction*  I  fuliy  concur  in  the  views  expressed  upon 
this  point  by  the  learned  counsel  for  the  respondent  (Judge 
Christiancy),  wherein  he  says:  *  It  was  competent,  by  consti- 
tutional amendment,  to  authorise  him  to  exercise  such  judi* 
cial  power.  And  while  this  amendment  gives  the  power  of 
removal  only  for  the  causes  which  it  specifies  (which,  though 
similar  in  character,  are  not  identical  with  those  specified  in 
the  statute),  and  the  question  of  the  oflScer's  guilt  is  one  judi- 
cial in  its  nature,  yet  the  amendment  imposes  a  duty  and 
confers  upon  the  governor  the  power  "  to  examine  into  the 
condition  and  administration  of  the  office  and  public  acts  of 
the  officers"  to  which  it  applies,  and  to  remove  them  from  office 
for  the  causes  there  enumerated;  thus,  in  effect,  giving  him 
the  right  to  try  the  question  whether  the  officer  is  guilly  or 
not,  and  to  remove  him  from  his  office.'  The  counsel  for  the 
respondent,  while  granting  this,  insist  that  such  removal  can- 
not be  made  without  charges,  notice,  and  an  opportunity  for 
defense,  and  this  I  consider  the  important  question  in  the 
case.  Unless  it  is  the  manifest  intention  of  the  section  under 
consideration  that  the  proceedings  should  be  ex  parte  as  well 
as  summary,  a  removal  without  charges,  notice,  and  an  oppor- 
tunity for  defense  cannot  be  upheld.'' 

Again,  as  all  statutory  offices  are  taken  subject  to  legisla- 
tive action,  so  all  constitutional  offices  are  taken  subject  to 
constitutional  changes,  and  both  are  upon  the  terms  and  sub- 
ject to  the  conditions  existing  by  law.  One  of  the  constitu- 
tional conditions  upon  which  the  respondent  took  his  office 
was  that  he  would  be  subject  to  removal  by  the  governor, 
under  article  12,  section  8:  Frey  v.  Uichie^  68  Mich.  828; 
FvlXer  v.  Attorney  General^  98  Mich.  96. 

But  conceding,  for  the  argument,  that  the  office  is  a  vested 
property  right,  what  is  the  '*  due  process  of  law"  to  which  the 
respondent  is  entitled,  under  the  constitutions  *^^  of  this 
state  and  the  United  States?  Counsel  contend  that  it  can 
mean  nothing  less  than  a  trial  by  the  constitutional  judici- 
ary, and  perhaps  a  jury.  If  so,  it  must  be  because  the  con* 
stitutional  office  differs  from  the  statutory  office,  as  several 
cases  hold  that  removals  from  the  latter  may  be  made  with* 
out  the  intervention  of  courts:  DuUam  v.  WilUon^  58  Mich. 
892;  61  Am.  Rep.  128;  People  v.  Stuart,  74  Mich.  415;  16  Am. 
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St  Rep.  644;  WeUman  r.  Board  of  Pdiee,  84  Mich.  S68,  91 
Mich.  427;  FvlUr  t.  Attorney  Qonoral^  98  Hioh.  96.  Bat  this 
language  of  tha  constitution  means  less  than  that  The 
words  ^^due  process  of  law/'  as  used  in  the  constitution  (art 
6,  see.  82),  mean  the  law  of  the  land,  by  which  are  to  be 
understood  laws  which  are  general  in  their  operation,  and 
not  special  acts  of  legislation  passed  to  affect  the  rights  of 
particular  individuals  against  their  will,  and  in  a  way  in 
which  the  same  rights  of  other  persons  are  not  affected  by 
existing  laws:  Searo  v.  Coitrell^  6  Mich.  261.  Due  process  is 
not  necessarily  judicial  process.  Administrative  process, 
which  has  been  regarded  as  necessary  in  government,  and 
sanctioned  by  long  usage,  is  as  much  due  process  as  any 
other:  Woimer  v.  Bunbury^  80  Mich.  201.  In  this  case  the 
treasurer  of  the  city  of  Niles  did  not  collect  and  pay  over  to 
the  county  treasurer  certain  taxes,  whereupon,  in  accordance 
with  the  statute,  the  county  treasurer  issued  a  warrant  to  the 
sheriff,  commanding  him  to  levy  and  collect  the  amount  from 
the  property  of  the  city  treasurer.  It  was  held  not  to  invade 
article  6,  section  82. 

The  federal  decisions  also  qualify  the  claim  of  respondent's 
counsel.  In  Ex  parU  Wall,  107  U.  S.  265,  it  is  said  that 
what  is  due  process  of  law  in  the  state  is  regulated  by  the 
law  of  the  state.  The  requirement  of  the  constitution  that  a 
person  cannot  be  deprived  of  his  property  without  due  process 
of  law  does  not  imply  that  all  trials  in  the  state  courts  affect- 
ing property  must  be  by  jury. 

*Ts  *'  Due  process  of  law  does  not  require  a  plenary  suit 
and  a  trial  by  jury  in  all  cases  where  property  or  personal 
rights  are  involved It  is,  in  all  cases,  that  kind  of  pro- 
cedure which  is  suitable  and  proper  to  the  nature  of  the  case, 
and  sanctioned  by  the  established  customs  and  usages  of  the 
courts":  See,  also,  New  York  etc.  R.  R.  Co.  v.  Toton  of  Bristol^ 
161  U.  &  566. 

In  Den  v.  Hoboien  etc.  Imp.  Co.^  18  How.  272«  Curtis,  J., 
says:  '*For,  though  'due  process  of  law'  generally  implies 
and  includes  aetor^  reus,  judez^  regular  aUegations,  opportunity 
to  answer,  and  atrial  according  to  some  settled  course  of  judi- 
cial proceedings,  yet  this  is  not  universally  true." 

This  case,  by  ah  exhaustive  review  of  English  and  Amer^ 
ican  authorities,  vindicates  summary  methods  on  the  part  of 
the  government  to  obtain  its  due  from  a  tax  collector,  anal- 
ogous to  the  proceedings  in  the  case  of  Weimer  v.  Bunbury,  30 
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Mich.  201.  Certaraly  the  resort  to  similar  proceedings  by 
the  government  to  reclaim  its  oflSces  may  be  equally  necee- 
sary  and  justifiable.  In  a  discussion  of  this  subject  in  the 
case  of  DavidMon  ▼•  New  Orlean$^  96  U.  S.  103,  Mr.  Justice 
Miller  said: 

*'  The  history  of  the  English  mode  of  dealing  with  public 
debtors,  and  enforcing  its  revenue  laws,  is  reviewed  [referring 
to  Dm  Y.  Hoboken  etc.  Imp.  Co.,  18  How.  272],  with  the  result 
»f  showing  that  the  rights  of  the  crown,  in  these  cases,  had 
always  been  enforced  by  summary  remedies,  without  the  aid 
of  the  usual  course  of  judicial  proceedings,  though  the  latter 
were  resorted  to  in  the  exchequer  court  when  the  oflBcers  of 
the  government  deemed  it  advisable.  And  it  was  held  that 
such  a  course  was  *  due  process  of  law,'  within  the  meaning 
of  that  phrase,  as  derived  from  our  ancestors,  and  found  in 
our  constitution. 

^  It  is  not  a  little  remarkable  that  while  this  provision  has 
been  in  the  constitution  of  the  United  States,  as  a  restraint 
upon  the  authority  of  the  federal  government,  for  nearly  a 
century,  and  while,  during  all  that  time,  the  *'*  manner  in 
which  the  powers  of  that  government  have  been  exercised 
has  been  watched  with  jealousy,  and  subject  to  the  most  rigid 
criticism  in  all  its  branches,  this  special  limitation  upon  its 
powers  has  rarely  been  invoked  in  the  judicial  forum  or  the 
more  enlarged  theater  of  public  discussion.  But  while  it  has 
been  a  part  of  the  constitution,  as  a  restraint  upon  the  power 
of  the  states,  only  a  very  few  years,  the  docket  of  this  court 
is  crowded  with  cases  in  which  we  are  asked  to  hold  that 
state  courts  and  state  legislatures  have  deprived  their  own 
citizens  of  life,  liberty,  or  property  without  due  process  of 
law.  There  is  here  abundant  evidence  that  there  exists  some 
strange  misconception  of  the  scope  of  this  provision  as  found 
in  the  fourteenth  amendment  In  fact,  it  would  seem  from 
the  charncter  of  many  of  the  cases  before  us,  and  the  argu- 
ments made  in  them,  that  the  clause  under  consideration  is 
looked  upon  as  a  means  of  bringing  to  the  test  of  the  decision 
of  this  court  the  abstract  opinions  of  every  unsuccessful  liti- 
gant in  a  state  court  of  the  justice  of  the  decision  against 
him,  and  of  the  merits  of  the  legislation  on  which  such  a 
decision  may  be  founded":  See,  also.  Springer  v.  United  States^ 
102  U.  S.  686;  HUton  v.  Merrill,  110  U.  S.  97,  107;  Campbell 
Y.  HoU^  116  U.  S.  620;  Bailway  Co.  v.  Humes,  116  U.  S.  612; 
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Provident  Imtitution  ▼.  Jersey  City,  118  U.  S.  606;  Oarriam 
T.  City  of  New  York,  21  Wall.  196. 

From  these  authorities  it  appears  that  the  state  is  not  so 
bound  by  the  term  ^*  doe  process  of  law/'  in  the  constitutions, 
that  it  is  impossible  for  it  to  invest  its  agents  with  its  offices 
without  subjecting  itself  to  the  delays  and  uncertainties  of 
strict  judicial  action  in  cases  of  emergency.  While  in  many 
eases  (and,  under  the  decision  in  the  case  of  Dullam  y.  Will* 
8on,  53  Mich.  392, 51  Am.  Rep.  128,  perhaps  in  this)  the  power 
of  removal  is  a  limited  and  restricted  one,  to  be  exercised 
along  given  lines  and  with  prescribed  formalities,  as  already 
stated,  it  is  not  by  reason  of  an  inherent  right  of  property  in 
the  officer,  bringing  him  within  the  protection  of  the  fourteenth 
amendment,  but  because  of  the  limitations  of  the  law.  The 
Michigan  cases  already  cited  settle  '^^  for  this  state  the 
authority  of  the  governor,  under  the  constitution. 

It  is  said,  however,  that  the  governor,  in  this  case,  made 
his  own  charges  and  employed  his  own  counsel,  and  is  there* 
fore  to  sit  as  judge  in  his  own  case.  One  of  the  duties  of  the 
governor,  under  section  8,  article  12,  is  to  investigate  the  state 
offices.  He  is  given  inquisitorial  power,  that  he  may  ascer- 
tain their  condition,  for  the  public  welfare.  No  other  means 
is  provided  for  acquiring  the  necessary  information.  If  he 
discovers  irregularities  of  particular  character  it  is  his  duty 
to  remove  the  officer,  and  supply  his  place  by  appointment, 
reporting  his  action  to  the  legislature  at  the  next  session. 
DuUam  v.  WUUon,  53  Mich.  392,  51  Am.  Bep.  128,  is  author- 
ity for  the  proposition  that  the  incumbent  is  entitled  to  notice 
of  the  charge,  and  an  opportunity  to  be  heard  in  his  defense. 
This  necessarily  implies  that  the  governor's  action  is,  in  a 
sense,  judicial.  But  it  does  not  follow  that  the  investigation 
must  be  made  by  some  other  person  or  officer,  who  must 
make  complaint  to  the  governor;  that  the  complainant  must 
procure  counsel;  or  that  the  governor  is  necessarily  interested, 
and  thereby  disqualified  from  hearing  and  determining,  be- 
cause he  performs  the  other  duties  which  are  specifically 
imposed  upon  him  by  this  section  of  the  constitution.  It  is 
no  uncommon  thing  for  judges  to  order  arrests  and  prosecution 
for  acts  committed  in  their  presence,  such  as  contempts,  per- 
jury, and  perhaps  other  offenses,  and  they  are  not  thereby 
disqualified.  There  is  nothing  in  the  record  to  show  any 
interest  upon  the  part  of  the  governor,  further  than  to  ascer- 
tain the  condition  of  the  office,  and  to  act  upon  the  infer  ma- 
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tion  ebUined  mm  the  constitutioo  requires.  It  is  the  duty  of 
the  governor  to  iuTestigatei  wing  all  lawful  means  to  go  to 
the  bottom  of  any  real  or  supposed  irregularity.  To  that  end 
he  may  use  clerks  and  expert  acoountants,  if  necessary;  and 
it  is  fair  to  presume  that  *^*  the  state  would  recognise  the 
expeuses  as  legitimate  obligations.  The  law  does  not  require 
a  complainant  nor  prevent  the  governor  from  oommitting  the 
interests  of  the  state  to  competent  lawyers,  official  at  other- 
wise. Finally,  the  governor  acts  judicially  upon  the  accumu* 
lated  evidence  and  such  explanations,  by  way  of  defense,  as 
the  respondent  may  offer.  In  this  respect  his  action  is  simi- 
lar  to  that  discussed  in  FtMer  ▼.  Attorney  Oeneral^  98  Mich. 
96,  which  discussion  it  is  unnecessary  to  repeat. 

We  come  next  to  the  charges.  It  is  contended  that  they  are 
insufficient,  because  the  act  is  not  alleged  to  have  been  inten* 
tional,  and  because  it  was  not  gross  neglect  to  permit  an  erro- 
neous canvass  by  clerks;  further,  that  the  act  was  not  within 
the  provision  of  section  8,  because  it  was  an  act  done  by  the 
respondent  as  a  member  of  the  board  of  canvassers,  and  not 
as  secretary  of  state,  and  that  the  only  remedy  was  by  im- 
peachment by  the  legislature.  To  these  is  impliedly  added, 
and  strenuously  argued,  that  the  legislature  could  not  im* 
peach  for  gross  neglect,  and  that,  therefore,  the  governor  could 
not  remove  for  such  neglect.  It  is  true  that,  before  the  defal- 
cation of  the  state  treasurer  in  1860,  the  governor  could  not 
remove  a  constitutional  officer,  and  that  a  defaulting  treas- 
urer had  the  lawful  authority  to  continue  to  receive  the  pub* 
lie  funds  until  the  legislature  should  convene,  and  proceed 
by  impeachment  to  secure  his  removal  Doubtless  this  con- 
dition of  affairs,  as  counsel  assert,  led  to  the  adoption  of  the 
amendment  of  1862,  viz.,  article  12,  section  8.  It  is  also  true 
that  section  1  of  article  12  gives  to  the  legislature  the  sole 
power  to  impeach  civil  officers  for  corrupt  conduct  in  office, 
or  for  crimes  and  misdemeanors.  If  no  further  power  of 
impeachment  existed  than  as  mentioned  in  section  1  it  must 
be  conceded  to  follow  that  the  governor  was  granted  a  broader 
power  of  removal  than  the  legislature  had  by  way  of  impeach- 
ment. But  the  people  had  *^*  the  undoubted  power  to  au- 
thorise removals  by  the  governor  for  causes  not  theretofore 
mentioned  as  a  ground  for  impeachment.  They  certainly 
made  it  his  duty  to  remove  for  gross  neglect,  and  we  cannot 
accept  the  proposition  that  the  amendment  was  not  intended 
to  include  that  which  it  especially  mentions  in  terms  unmis- 
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tekftble  to  the  oommon  nndofstanding.  Nor  do  wo  think 
there  is  any  merit  in  the  point  that  the  duty  of  canvassing 
the  returns  is  not  the  oflScial  duty  of  the  secretary  of  state- 
By  virtue  of  his  o£Bce  he  is  one  of  three  who  constitute  a 
board.  Without  his  office  he  could  not  aet,  and  we  think  the 
part  performed  by  him  is  an  ofBcial  act  of  the  secretary  of 
state. 

It  remains  to  discuss  the  character  of  the  charges  made. 
The  only  duties  of  the  board  of  state  canvassers  are  to  canvass 
the  returns,  and  determine  and  certify  the  result  of  elections. 
Theirs  is  the  culminating  act  of  the  army  of  persons  who 
have  had  to  do  with  the  receiving  and  counting,  recording, 
and  transmitting  of  the  votes  which  signify  the  will  of  the 
people.  Section  202  of  Howeirs  Statutes  makes  it  the  duty 
of  these  oflScers  to  attend,  and  form  the  board  of  state  can- 
vassers. Their  duties  are  specifically  pointed  out.  The  times 
when  they  are  to  meet  are  provided  by  law.  No  provision  is 
made  for  deputies  or  clerks,  but  all  go  to  show  that  this 
important  duty  is  to  be  performed  by  them  in  person,  as  the 
certificate  signed  by  them  asserts.  It  is  not  confided  to 
inferior  officials,  but  to  three  of  the  state  officers  of  greatest 
dignity  and  importance.  It  appears  to  have  been  the  design 
of  the  law-makers  to  place  the  votes  of  the  people  in  the  keep- 
ing of  the  most  responsible  officers  of  the  state;  and  no  argu- 
ment ought  to  be  necessary  to  show  that  it  was  not  expected 
that  the  returns  would,  upon  their  arrival,  be  turned  over  to 
an  irresponsible  clerk  in  the  secretary's  office,  having  no 
official  relation  to  the  canvass,  whose  *''  tabulation  should 
be  the  canvass,  and  that  the  mere  signing  of  their  three  names 
to  his  production  should  constitute  a  full  compliance  on  the 
part  of  these  officers  with  the  law  prescribing  the  duties  of 
the  state  canvassers.  Section  207  requires  an  examination 
by  the  board  of  the  several  statements  of  the  votes,  and  that 
they  make  a  statement  of  the  whole  number  of  votes  cast  for 
each  office,  while  section  209  makes  it  their  duty  to  certify 
such  statement  to  be  correct.  A  mere  failure  to  certify  could 
be  called  '*  neglect.'*  What  shall  be  said  of  it  when  the  cer- 
tificate is  made  without  knowledge  of,  or  any  attempt  to  ascer- 
tain, the  fact?  An  officer  is  elected  for  two  years.  Who  shall 
count  and  keep  the  money  of  the  state,  or  keep  its  great  seal 
for  a  couple  of  years,  is  not  a  matter  of  vital  importance;  but 
an  amendment  of  the  constitution  changes,  perhaps  for  all 
timci  the  fundamental  law,  releasing  or  reclaiming  by  the 
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people  some  right  or  pow<er  over  the  legislatare  and  officert, 
the  cotisequence  of  which  may  be  BtupendouB.  In  the  preaent 
instance  it  was  a  matter  of  money — several  thousand  dollars 
a  year;  and,  while  many  may  feel  that  the  defeat  of  this 
amendment  was  unfortunate,  it  is  vastly  more  unfortunate  to 
have  the  will  of  the  people  thwarted,  though  it  be  the  result 
of  carelessness  only,  or  neglect  on  the  part  of  the  board  to  per* 
form  the  only  duty  imposed  upon  them  by  law.  Looking  at 
the  ctrcumstanoes  from  his  official  standpoint  the  governor 
may  well  have  said  this,  though  not  willful,  was  only  possible 
by  reason  of  the  grossest  neglect  of  official  duty.  It  certainly 
was  some  one's  duty  to  move  at  once  with  a  view  to  the  cor- 
rection of  the  error,  and  the  prevention  of  its  recurrence. 

While  there  is  an  inclination  upon  the  part  of  the  average 
American  to  accept  good  intentions  as  an  excuse  for  mistakes, 
it  is  not  for  the  general  public  good  that  responsible  public 
offices  shall  be  confided  to,  or  remain  in  the  custody  of,  those 
whose  duties  and  responsibilities  *^®  rest  so  lightly  upon 
them  as  to  permit  the  public  interests  to  be  injured  or  endan- 
gered through  neglect;  and  when  such  neglect,  from  the 
gravity  of  the  case,  or  the  frequency  of  the  instances,  becomes 
so  serious  in  its  character  as  to  endanger  or  threaten  the  pub- 
lic* welfare,  it  is  gross,  within  the  meaning  of  the  law,  and 
justifies  the  interference  of  the  executive,  upon  whom  is 
placed,  by  this  amendment,  the  responsibility  of  keeping  the 
affairs  of  state  in  a  proper  condition.  We  cannot  think  that 
the  term  *' gross  neglect'*  means  only  intentional  official 
wrongdoing.  Such  acts  would  hardly  be  described  by  the 
word  "neglect." 

It  is  said  that  this  section  oonfides  great  power  to  the  gov- 
ernor. This  is  true;  but  the  governorship  is  an  exalted 
office — one  which  ought  to  carry  with  it  a  presumption  of 
integrity  of  character  and  breadth  of  mind  commensurate  to 
its  importance.  It  would  be  a  sad  commentary  upon  free  gov- 
ernment  if  it  were  otherwise.  But  the  powers  of  the  governor 
are  carefully  restricted,  and  there  is  no  occasion  to  pursue  the 
illusive  phantoms  of  possibility.  When  abuses  arise  they 
will  doubtless  be  speedily  and  effectively  met 

It  remains  to  notice  the  sixth  objection  raised.  It  is  as 
follows:  "  The  notice  served  on  respondents  is  void  because  it 
is  not  *  in  the  name  of  the  people  of  the  state  of  Michigan,'  as 
required  by  section  85  of  article  6  of  the  oonstitutioD,  and  it 
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IB  not  authenticated  by  the  great  seal  of  the  state,  as  required 
by  section  18  of  article  5  of  the  constitution."  ' 

It  is  enough  to  say  that  section  35  of  article  6  applies  to  the 
judicial  department  only,  while  the  other  provision  (art  5, 
sec.  18)y  certainly  ought  not  to  apply  ta  a  case  where  the 
governor  is  citing  the  custodian  of  the  great  seal  before  hia) 
upon  charges.  But  such  citation  is  not  such  an  official  act 
as  needs  authentication.  It  has  no  importance,  *^*  and  is  of 
no  personal  interest  to  others  than  those  cited,  and  falls 
within  the  multitude  of  daily  acts,  which,  while  official  in  a 
sense,  do  not  require  authentication  by  the  great  seal. 

The  demurrer  must  be  overruledi  and  judgment  of  ouster 
entered  against  the  respondent. 

The  other  justices  concurred. 

OmoKSs— Rbmoval.— Bt  What  Authokiit  mat  bi  BzmcissDt  8m 
TnnUUe  v.  PeopU,  19  Col.  187;  anle^  p.  236;  and  PeopU  ▼.  Stuari^  74  Mioh. 
411;  16  Am.  St-Rep.  644,  and  note. 

Public  Offiob — What  is. — An  office  is  Uie  right  to  ezeroUe  a  pablio 
function  or  employment:  Hamlin  v.  KoHst^fer,  15  Or.  456;  3  Am.  St.  Rep- 
176|  and  note.  A  public  office  it  an  agency  for  the  state,  and  the  person 
wboee  duty  it  ia  to  perform  this  agency  it  a  public  officer:  St€Ue  v.  Stanley, 
66  N.  O.  59;  8  Am.  Rep.  486.  An  office  ia  a  oontinning  charge  or  employ- 
ment»  whose  duties  are  defined  by  law  and  not  by  oontr«ct»  and  the  persoa 
filling  it  ia  an  officers  Shelby  ▼.  Alcai-n,  86  Mias.  273;  72  Am.  Dec  169,  and 
extended  note. 

OmcBRS^PowKB  OF  Leoislaturb  Otbb. — Where  an  office  is  created  en- 
tirely by  an  act  of  the  legislature  the  legislature  may,  in  the  absence  of  a 
constitutional  restriction  upon  ita  power  in  the  special  case,  shorten  the  term 
or  abolish  the  office  altogether,  as  it  may  think  the  public  interests  require: 
SlaU  T.  DougloM,  26  Wis.  428;  7  Am.  Rep.  87,  and  note.  A  public  office  is 
the  property  of  the  incumbent,  subject,  however,  to  legislative  control  in  all 
that  concerns  the  interest  of  the  community,  and  the  legislature  may  there: 
fore  increase  the  duties,  diminish  theemolnments,  or  even  abolish  the  office- 
Hoke  ▼.  Henderson,  4  Dev.  1;  25  Am.  Dec.  677,  and  extended  note. 

Dub  Procbss  of  Law— What  i&  —Due  process  of  law,  or  due  course  of 
law,  or  law  of  the  laud,  is  such  an  exercise  of  the  powers  of  goTernment  as 
the  settled  maxims  of  the  law  permit  and  sanction  and  under  such  safe* 
guards  for  the  protection  of  individual  rights  as  these  maxims  prescribe  for 
the  class  of  oases  to  which  the  one  in  question  belongs:  Wuken  ▼.  Board  of 
SupervUore,  101  Gal.  15;  40  Am.  St.  Rep.  17,  and  note.  "  Due  process  of 
law,"  or  **law  of  the  land,"  means  general  public  law,  binding  upon  all 
members  of  the  community,  under  all  circumstances,  and  not  partial  and 
private  laws  affecting  the  rights  of  private  individuals  or  classes  of  individn- 
lis:  BraeevUk  Coal  Oo.  ▼.  People,  147  IlL  66;  37  Am.  St.  Rep.  206. 
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FsnicirAL  ak9  Aobht— RAnncAnoir  ov  Aosht's  Ooimucyr. — ▲  fmit 
tvokw*  not  aothorised  to  make  bioding  eontrmoti^  but  only  to  tako 
orden  mbjeot  M  'ftootptanoa,  and  who  is  obIj  paid  oomiiiiwiom  on 
approTod  aalMb  !•  tiko  agont  of  the  Foador,  and  ooo  who  ordan  fmit 
throagh  mieh  agaikV  haa  a  right  to  rol  j  on  the  nippositioa  that  hk  oidor 
win  bo  honeatly  tcantmittod,  tho  goods  ahippod  aooosding  to  its  oon- 
ditions,  and  tho  principal  b j  aeoopting  tho  ordor  latifios  tho  oontraot  as 
mado  by  snch  agent. 

Salis— R18OI8810M— Rbsaui  bt  Vbndsb  oh  Aoooubt  ov  Vxirsos.— One 
who  ordeis  perishable  fmit  through  an  agent,  and  is  required  to  aooopt 
a  draft  for  the  purchase  price  before  deliTcty  or  inspeetion  of  tho  fnit» 
and  on  inspection  notifies  both  Uie  agent  and  the  Tender  of  his  rejection  of 
the  fmit  at  the  prioe  agreed  npon  for  failure  of  warranty  offqnality,  may, 
after  waiting  a  reasonable  time  and  reoeiving  no  answer,  either  from 
the  agent  or  the  Tondor,  sell  tho  fruit  for  the  ▼endor's  account  and 
charge  him  with  the  loss. 

Beoksbs — A0T8  OF  Whbn  BiMDnio  on  PRnrciPAL.— A  broker  may  bind 
his  principal  by  a  sale  by  sample  and  with  warranty  when  that  is 
according  to  the  usual  and  customary  mode  of  sale. 

6.  T^,  Bate$f  for  the  appellant 

Bowen^  Douglas,  and  Whiting^  for  the  appellee. 

^^  Hooker,  J.  Kean  &  Co.,  the  assignors  of  the  plaintiff, 
being  wholesale  dealers  in  fruit,  ordered,  through  one  Blod- 
gett,  a  carload  of  oranges  from  the  defendant,  which  was  a 
similar  dealer  in  California.  The  oranges  arrived  at  Toledo, 
and  Kean  &  Co.  were  required  to  accept  a  draft  for  the  price 
before  receiving  or  being  allowed  to  inspect  them,  this  accept- 
ance being  subsequently  paid.  The  fruit  proving  unsatisfac- 
tory this  action  was  brought  upon  the  contract  for  damages, 
and  plaintiff  recovered. 

Two  questions  arise  in  the  case:  1.  The  authority  of  Blod* 
gett  to  bind  defendant  by  his  agreements,  including  ratifica- 
tion;  2.  The  measure  of  damages. 

Blodgett  resided  in  Toledo.  It  is  claimed  that  he  was  not 
an  employee  of  the  defendant  in  the  ordinary  sense  of  the 
term,  but  was  termed  a  ^*  broker."  His  method  of  doing 
business  was  to  obtain  orders  for  oranges  from  local  firms, 
and  send  them  to  defendant,  which  furnished  him  with  quo- 
tations, subject  to  its  acceptance.  If  accepted  he  received  a 
commission  upon  the  sale  from  defendant. 

The  plaintiff  introduced  evidence  tending  to  show  that  ^^ 
the  firm  of  Kean  &  Co.  knew  Blodgett,  a  merchandise  broker 
in  Toledo;  that  on  March  18,  1891,  they  bought  of  Mr.  Blod- 
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gett  a  carload  of  seedling  oranges,  to  be  shipped  by  defend- 
ant, the  same  to  be  first  class.  This  fruit  was  reoeiyed,  and 
was  satisfactory.    One  of  the  firm  testified  further: 

^  The  next  transaction  with  Mr.  Blodgett  [i.  e*,  the  one  in 
controversy]  was  about  April  6th  or  7th  following.  He  solio- 
ited  our  trade. 

'*  Q.  State  fully  the  conversation  you  had  with  Mr.  Blodgett  at 
that  time.  A.  Mr.  Blodgett  came  into  our  store,  as  he  usually 
does,  three  or  four  times  a  day,  with  a  dispatch  or  quotation  in 
his  hands,  and  asked  me  if  we  did  not  want  to  buy  a  car  of 
California  oranges,  and  I  told  him,  if  he  could  sell  us  another 
car  just  like  the  previous  car,  we  would  take  them.    He  agreed 

to  do  so,  and  the  order  was  given  to  him  in  that  way 

That  the  oranges  were  to  be  Riverside  seedling  fruit,  identi- 
cally the  same  as  the  first  car  from  the  Griffin  &  Skelley  Ca 
I  was  very  particular  in  giving  the  order.  I  wanted  the  sec- 
ond car  to  be  the  same  as  the  first — what  we  would  call  fancy 
fruit" 

On  finding  that  the  fruit  was  unsatisfactory  Kean  A  Ca 

saw  Blodgett,  and  told  him  it  was  not  the  kind  of  an  orange 

they  had  bought,  and  that  it  was  not  any  thing  like  the  first 

car.    The  witness  further  testified  that  they  had  on  hand 

some  of  the  oranges  of  the  first  car  when  the  second  car  cam« 

in;  that  he  compared  them,  and  showed  them  to  Blodgett; 

told  him  to  notify  Griffin  &  Skelley  Ca  that  the  car  was  not 

satisfactory.    *'  First,  I  told  him  we  would  sell  the  oranges 

for  their  account;  but  we  had  already  paid  the  freight — nearly 

three  hundred  dollars.    A  few  days  afterwards  I  asked  him 

if  he  had  heard  from  Griffin  &  Skelley  Co.,  and  he  said  ^No.' 

As  he  did  not  hear  from  them,  I  wrote  them  a  letter  myself." 

The  following  *^  is  a  copy  of  the  letter,  which  was  offered 

and  read  in  evidence: 

**  Toledo,  April  20,  1891. 

*^  Oriffin  &  Skelley  Co.,  Riverside^  CaX.^ 

''  Gentlemen:  The  car  of  oranges  billed  us  on  the  8th  just 

received.    They  do  not  compare  with  the  first  car  we  got  from 

you, -nor  are  they  satisfactory  in  any  way.    A  number  of  par« 

ties  we  sold  them  to  have  returned  them  to  us.    We  have 

called  your  agent,  Mr.  Blodgett's,  attention  to  it.    We  prefer 

not  to  have  the  oranges,  and  will  not  be  satisfied  with  less 

than  50  cents  a  box  reduction.    You  had  better  wire  Mr. 

Blodgett  at  once.  Yours, 

'« B.  M.  Eban  &  Ca" 

▲M.  St.  Bsr.  Vol.  XLL— «> 
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They  had  no  reply  from  Hr.  Blodgett  as  to  what  dispositioD 
to  make  of  the  oranges,  or  from  the  Griffin  &  Skelley  Co. 
"  Blodgett  told  me  he  had  telegraphed  to  them.  Then  I  sold 
them  to  the  trade  for  the  beet  price  I  could  get  Soon  after 
they  arrlTed  I  pot  my  traveling  man  on  the  road  to  sell  them, 
and  it  took  about  thirty  days  to  doae  them  ont  from  the  time 
of  their  arrival.''  The  net  amount  received  was  three  hun- 
dred and  eighty-four  dollars  and  seventy-one  cents. 

The  following  letter,  received  by  Emlq  &  Co.  from  Blodgetti 

waa  introduced: 

^  RnmasiDB,  Cal.,  March  18, 1891. 

**  Albro  Blodgett,  Toledo,  Ohio, 

**  Dbab  Sib:  Your  T.  D.  received  this  morning  as  follows: 
^  Sold  Kean  (E.  H.  Eean  A  Co.)  duplicate  of  Toledo  car;  pro- 
claim harmless;  ship  Toledo  duplicate  other  car  April  1. 
Will  pay  for  first  car  before  April  1.    Answer.' " 

On  cross-examination  witness  said  that,  by  the  agreement 
with  Blodgett,  the  oranges  were  to  be  delivered  f.  o.  b.  at  Riv- 
erside, California.    The  following  telegram  from  Blodgett  was 

introduced: 

*•*  "Toledo,  Ohio,  April  7, 10:88  a.  m. 
**  Griffin  &  Skelley  Co,^  Rivereide,  California, 

''April  7,  1891.  Eean  100  boxes,  200  size;  76  boxes,  176 
sise;  60  boxes,  146  sice;  25  boxes,  128  size;  60  boxes,  226 
size;  $2.     Follow  assortment  as  nearly  as  possible." 

This  telegram  was  followed  by  letter: 

''  ToLKDO,  April  8, 1891. 
^^Qriffin  dt  Skelley  Co.^  Riveretde,  California, 

''Oentlemen:  I  beg  to  confirm  sale,  and  wired  you  yester> 
day  and  to-day.  E.  M.  Eean  &  Co.  one  car,  and  Toledo 
Fruit  Co.  one  car,  Riverside  seedlings,  at  $2  f.  o.  b." 

The  foregoing,  with  some  evidence  taken  under  objection, 
tending  to  show  the  condition  of  the  fruit  when  it  arrived  in 
Toledo  some  twelve  days  after  it  was  billed,  constituted  the 
substance  of  the  plaintiff's  testimony. 

The  defendant  introduced  evidence  in  regard  to  the  rela- 
tion of  Blodgett  to  the  corporation.  It  was,  in  substance, 
that  the  defendant  employed  no  agents,  but  dealt  through  a 
large  number  of  brokers,  who  took  and  sent  it  orders,  subject 
to  approval ;  that  the  trade  so  understood  it.  Blodgett  received 
a  commission  upon  approved  sales. 

The  court  instructed  the  jury  that:  *'If  the  jury  find  that 
Blodgett  did  not  telegraph  the  Griffin  A  Skelley  Co.  all  the 
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particulars  of  the  arrangement  with  Eean  &  Co.,  the  contract 
made  by  him  with  Kean  A  Co.  was  not  binding  on  defendant, 
and  yonr  verdict  shall  be  for  the  defendant." 

A  review  of  the  evidence  convinces  us  that,  in  the  law,  this 
alleged  broker  was  no  more  or  less  than  an  agent  of  the  defend- 
ant. He  was  not  authorized  to  make  binding  contracts,  as 
brokers  usually  do,  but  could  take  orders  subject  to  approval; 
in  that  respect  following  the  common  custom  of  itinerant 
salesmen.  He  was  paid  a  commission  by  the  defendant  for 
approved  sales.  The  purchasers  had  a  right  to  suppose  that 
their  offer  would  be  honestly  ^**  transmitted,  and  that  the 
goods  were  shipped  according  to  its  conditions,  and,  by  accept- 
ing the  order,  the  defendant  ratified  the  contract  as  made  by 
the  agent:  Wheeler  A  WiUon  Mfg.  Co.  v.  AugKey,  144  Pa.  Sk 
398;  27  Am.  St.  Rep.  688.    In  this  oase  it  is  said: 

'*  The  whole  doctrine  was  well  expressed  by  Sharswood,  J., 
in  the  case  of  Mundorff  v.  Wtekenham,  68  Pa.  St.  87,  8  Am* 
Rep.  581:  'If  an  agent  obtains  possession  of  the  property  of 
another  by  making  a  stipulation  or  condition  which  he  was 
not  authorized  to  make,  the  principal  must  either  return  the 
property,  or,  if  he  receives  it,  it  must  be  subject  to  the  condi- 
tion upon  which  it  was  parted  with  by  the  former  owner. 
This  proposition  is  founded  upon  a  principle  which  pervades 
the  law  in  all  its  branches:  ^^Q^%  eentit  commodum  eentire  debet 
et  onue.^  The  books  are  full  of  striking  illustrations  of  it, 
and  more  especially  in  cases  growing  out  of  the  relation  of 
principal  and  agent  Thus,  where  a  party  adopts  a  contract 
which  was  entered  into  without  his  authority,  he  must  adopt 
it  altogether.  He  cannot  ratify  that  part  which  is  beneficial 
to  himself,  and  reject  the  remainder;  he  must  take  the  bene- 
fit to  be  derived  from  the  transaction  eum  onere.^ 

''This  doctrine  is  so  reasonable,  and  so  entirely  just  and 
right  in  every  aspect  in  which  it  may  be  considered,  and  it 
has  been  enforced  by  the  courts  with  such  frequency  and  in 
such  a  great  variety  of  circumstances,  that  its  legal  sound* 
ness  cannot  for  a  moment  be  called  in  question.  It  is  of  no 
avail  to  raise  or  discuss  the  question  of  the  means  of  proof  of 
the  agent*s  authority.  The  very  essence  of  the  rule  is  that 
the  agent  had  no  authority  to  make  the  representation,  con*» 
dition,  or  stipulation  by  means  of  which  he  obtained  the 
property  or  right  of  action  of  which  the  principal  seeks  to 
avail  himself.  It  is  not  because  he  had  specific  authority  to 
bind  his  principal  for  the  purpose  in  question  that  the  prin- 
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cipal  is  bound,  but  notwithstanding  the  fact  that  he  had  no 
such  authority.  It  is  the  enjoyment  of  the  fruits  of  the  agent's 
action  which  charges  the  principal  with  responsibility  for  his 
act.  It  is  useless,  therefore,  to  inquire  whether  there  is  the 
same  degree  of  technical  proof  of  the  authority  of  the  agent 
in  the  matter  under  consideration  as  is  required  in  ordinary 
oases,  where  an  affirmative  liability  is  set  up  against  a  prin- 
cipal  by  the  act  of  one  who  assumes  to  be  his  agent  There 
the  question  is  as  to  the  power  of  the  assumed  agent  to  ^** 
impose  a  legal  liability  upon  another  person;  and,  in  all  that 
class  of  cases,  it  is  entirely  proper  to  hold  that  the  mere  decla- 
rations of  the  agent  are  not  sufficient  But  in  this  class  of 
cases  the  question  is  entirely  different  Here  the  basis  of  lia* 
bility  for  the  act  or  declaration  of  the  agent  is  the  fact  that 
the  principal  has  accepted  the  benefits  of  the  agent's  act  or 
declaration.  Where  that  basis  is  made  to  appear  by  taati* 
mony  the  legal  consequence  is  established." 

It  is  the  eferyday  practice  to  apply  this  rule  to  accepted 
orders  for  merchandise,  on  the  familiar  principle  that  a  prin* 
cipal  is  bound  by  the  representations  of  his  agent  when  acting 
within  the  scope  of  his  authority  which  his  principal  has  per- 
mitted him  to  appear  to  possess:  Mechem  on  Agency,  sees. 
279-281,  and  cases  cited.  Even  if  Blodgett  were  a  broker  in 
the  strictest  sense  it  is  not  clear  that  he  could  not  bind  his 
principal  by  a  sale  by  sample  and  with  warranty,  especially 
if  it  was  according  to  the  usual  and  customary  mode  of  sale: 
Forekeimer  f.  Stewart^  66  Iowa,  600;  Heyn  y.  (fHagen^  60 
Mich.  160;  Andrew  v.  Knedand^  6  Cow.  864;  Story  on  Agency, 
sees.  69,  60,  109;  Boorman  v.  Jenkins,  12  Wend.  666;  27  Am. 
Dec.  168;  Waring  v.  Maeon,  18  Wend.  426;  Upton  y.  Suffolk 
Co,  Mills,  11  Cush.  686;  69  Am.  Dea  163;  The  MonU  Allegre, 
9  Wheat  644;  Helyear  y.  Hawke,  6  Esp.  72;  Gibson  y.  Cott,  7 
Johns.  890;  1  Pareons  on  Contracts,  60;  Wharton  on  Agency, 
sec.  710.  Contra,  Dodd  y.  Farhw,  11  Allen,  426;  87  Am.  Dec. 
726.  And  see  Brady  y.  Todd,  9  Com.  B.,  N.  8.,  692;  Smith  y. 
Tracy,  36  N.  Y.  79.  But  this  is  not  a  case  arising  upon  an 
attempt  to  hold  the  vendor  to  a  contract  made  by  a  broker. 
The  defendant  has  accepted  the  order,  and  receiyed  its  pay, 
and  now  seeks  to  yary  the  terms  of  the  order  by  calling  the 
agent  a  broker,  and  questioning  his  authority.  We  think  the 
trial  court  committed  no  error  in  leaying  these  questions  to 
the  jury. 

It  is  further  contended  that  the  sale  by  Kean  &  Co^  with- 
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OQt  notice,  was  an  acceptance  of  the  fruit  in  fulfillmeiit  of  the 
contract  The  evidence  showed  a  notice  to  the  agent  and 
a  letter  to  defendant,  both  of  which  were  ^^  disregarded. 
Kean  &  Co.  had  paid  three  hundred  dollars  freight,  and  bad 
obligated  themselves  to  pay  for  the  goods  by  reason  of  the 
acceptance  before  an  opportunity  was  given  them  to  see  the 
oranges.  The  court  instructed  the  jury  that  if  defendant 
never  received  any  notice  of  a  rejection  by  Kean  &  Co.,  or  that 
Eean  &  Co.  would  sell  the  same  for  its  benefit,  Kean  &  Co. 
had  no  right  to  charge  defendant  with  any  loss  incurred  in  the 
sale  of  the  oranges.  Blodgett  had  been  notified,  and  said  he 
would  wire  defendant,  and  the  evidence  shows  that  defendant 
was  not  disposed  to  take  any  notice  of  Kean  A  Co's  com- 
plaint Under  such  circumstances  they  could  do  no  less  than 
sell  the  fruit  It  was  perishable  fruity  and  to  have  done  less 
could  not  be  justified. 

Judgment  aflSrmed. 

The  other  justices  concurred. 

Aener— Rativioatioh  of  Ukadthorisid  Aoib  bt  ADortHnr  ov.~Ao> 
Mpting  And  retaining  the  benefits  of  an  nnanthoriaed  oontraot  of  an  agenl^ 
with  knowledge  of  the  eirenmitanoea»  constitntes  a  ratification  of  the  eon* 
tract:  OuUek  r,  Orover,  33  N.  J.  L.  463;  97  Am.  Dec.  728;  Taylor  r.  C<mMi\ 
41  Miss.  722;  97  Am.  Dec  419,  and  note;  Si^mansH  r.  Pkutan,  20  La.  Ann. 
90;  96  Am.  Dec  382;  Bouiman  v.  Pramdeni  eie.  Beli^Aasn,,  65 N.  H.  176;  23 
Am.  St.  Rep.  29;  Town  <ifOntflon  t.  FoUafuibee,  16  N.  H.  460;  41  Am.  Dec. 
736;  Ditpaiek  Line  r.  BeUamf  Mfg.  Co,,  12  N.  H.  206;  37  Am.  Dec.  203. 
See,  also,  the  extended  note  to  ^^  r.  BaiihohmnOt  5  Am.  St.  Rep.  110, 
and  the  notes  to  8L  Louk  etc.  By.  Co.  r.  Bennett,  22  Am.  St.  Rep.  190,  and 
ContoUdaUd  Not.  Bank  r.  Pad/Se  CoaH  S.  8.  Co.,  29  Am.  St  Rep.  96. 

Salk  bt  AoEifTB — ^Wabbantt — Custom. — A  purchaser  of  machinery  may 
recover  from  the  seller  for  a  breach  of  warranty  by  the  agent  of  the  latter 
npon  proof  of  a  general  custom  amongst  agents  selling  snch  machinery  to 
warrant  it:  Lartton  r.  AuUman,  86  Wis.  281;  39  Am.  St.  Rep.  893.  A  gen* 
eral  agent  employed  to  carry  on  a  business  with  power  to  sell  also  has  power 
to  warrant,  if  it  is  usual  to  give  a  warranty  when  making  a  sale  in  such 
business:  Edwardg  ▼•  DUlon,  147  111.  14;  37  Am.  St.  Rep.  199,  and  note 

8alb8 — RxsousiOHS—RiSALB  BT  Vbndxb. — Ouo  who  rescinds  a  oontraci 
of  sale  for  fraud  practiced  on  him,  and  offers  to  return  to  the  vendor  the 
property  purchased,  is  not  obliged  on  refusal  of  the  vendor  to  receive  the 
property  to  keep  it  until  the  end  of  the  controversy.  He  may  either  retain 
the  property  as  agent  of  the  vendor,  or,  after  notice  to  him,  msy  in  good 
faith  seU  it  on  hia  aeoountt  Bambrkk  w.  WHkint,  66  Miss.  18;  7  Am.  Si. 
Rep.63t 
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[lit  Kbwubi.  414 

Btatotm^  IvnspmsTATiON  OF.--StatatM  mutt  h%  oooslraad  wMi  rofomiM 
to  tli«  wbolo  ■jatem  of  which  they  form  a  part.  Therefore^  itatatos, 
OTon  on  ougnate  rabjeots,  may  bo  roferred  to,  though  not  strietly  ia  pari 
maieria^  in  order  to  olaoidata  tho  intantion  of  tho  logblatore  in  aaaoting 
any  gi^en  ttatuta. 

HumciPAi.  Coa>ORATioK8|  SuLoaHTXR'Housn. — A  statate  anthoriang  a 
city  to  provide  for  the  erection,  management^  and  regulation  of  alangfater- 
hoQset  empowere  it  to  forbid  the  operation  of  mioh  honaea  within  desig- 
nated limit!,  except  nnder  certain  ipecified  condition!. 

A  MuNioiFAL  Oedinanoi  Riquiumq  vhm  C0K8KMT  ov  OnBTAiir  Imw- 
TiDUALB  to  the  ezeroise  of  a  !peciiled  bnslncM  ie  roid,  thongh  the 
municipality  had  power  to  regulate  mob  baainc!!.  Hence,  en  ordinance 
I!  invalid  which  purports  to  make  it  nolawfnl  to  operate  a  eUnghter- 
honae  within  a  di!tance  of  two  hundred  feet  of  any  dwelling-luNue  witb- 
ont  the  consent  of  the  owner  and  ooonpant  of  aTeiy 


T.  /.  J2oio0,  for  the  appellant 

W.  C.  Manhall^  for  the  respondent  . 

^'  Sherwood,  J  In  ovder  to  determine  whether  the  motion 
filed  to  quash  the  information  was  properly  denied  reqairee  a 
recital  and  examination  of  certain  provisiona  of  the  city  char- 
ter which  have  heen  brought  to  our  attention.  Paragraph  6 
of  section  26,  pages  322,  823,  of  the  charter  empowers  the  city: 
''  To  regulate  stone  quarries  and  quarrying  of  stone,  and  the 
slaughtering  of  animals;  provide  for  the  erection,  manage- 
ment, and  regulation  of  slaughter-houses;  prevent  thedriying 
of  stock  through  the  city;  prohibit  the  erection  of  soap  fao- 
torieSi  stockyards  and  slaughter-houses,  pigpens,  oow-etablea 
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and  dairies,  coal  oil  and  vitriol  factories  within  prescribed 
limits,  and  to  remove  and  regulate  the  same;  and  to  regulate 
or  prevent  the  carrying  on  of  any  business  which  may  be 
dangerous  or  detrimental  to  the  public  health,  or  the  manu* 
facture  ^^  or  vending  of  articles  obnoxious  to  the  health  of 
the  inhabitants;  and  to  declare,  prevent,  and  abate  nuisances 
on  public  or  private  property  and  the  causes  thereof.*' 

Paragraph  14  of  the  same  section  and  article  of  the  charter, 
pages  326,  827,  also  empowers  the  city  as  follows:  **  Finally, 
to  pass  all  such  ordinances,  not  inconsistent  with  the  pro- 
visions of  this  charter  or  the  laws  of  the  state,  as  may  be 
expedient  in  maintaining  the  peace,  good  government,  health, 
and  welfare  of  the  city,  its  trade,  commerce,  and  manufactures, 
and  to  enforce  the  same  by  fines  and  penalties  not  exceeding 
five  hundred  dollars,  and  by  forfeitures  not  exceeding  one 
thousand  dollars." 

Section  84  of  the  same  article,  page  828,  declares  th^t; 
'^  No  stone  quarry  shall  be  opened,  or  brick-kiln  located,  or 
soap  factory,  slaughter-house,  bone  or  rendering  factory  erected 
within  the  distance  of  three  hundred  feet  of  any  dwelling- 
house  built  and  inhabited  before  such  opening,  location,  or 
erection,  without  the  consent  in  writing  of  the  owner  and  of 
the  occupant  of  every  such  house.  The  assembly  shall  pro- 
vide, by  ordinance,  for  the  effectual  enforcement  of  this  sec- 
tion.'* 

The  investigation  before  us  also  requires  the  recital  and 
discussion  of  two  sections  of  the  Revised  Ordinances  of  1887, 
the  one  on  which  defendant  was  fined,  and  the  one  next  pre* 
ceding  it.    These  sections  are  as  follows: 

**  Sec.  872.  Hereafter  no  stone  quarry  shall  be  opened,  m 
brick-kiln  located,  or  soap  factory,  slaughter-house,  bone  or 
rendering  factory  erected  within  the  distance  of  three  hun* 
dred  feet  of  any  dwelling-house,  built  and  inhabited  before  such 
opening,  location,  or  erection,  without  first  having  obtained  per- 
mission so  to  do  from  the  municipal  assembly  by  proper  ordi- 
nance. Any  person,  company  of  persons,  firm,  or  corporation 
^*  violating  any  or  either  of  the  provisions  of  this  section 
shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon  convic- 
tion thereof,  shall  be  fined  not  less  than  one  hundred  dollars 
nor  more  than  five  hundred  dollars. 

"Seo.  878.  It  shall  not  be  lawful  for  any  person,  company 
of  persons,  firm,  or  corporation  to  work  a  stone  quarry  or 
operate  a  brick-kiln,  or  carry  on  a  soap  factory,  slaughter- 
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houBa,  bone  or  rendering  factory,  opened^  located,  or  erected 
after  the  paasage  of  thia  article,  within  the  diatance  of  three 
hundred  feetof  anydwelling-honae  bailt  and  inhabited  before 
each  opening,  location,  or  erection,  without  the  oonaent  in  writ* 
ing  of  the  owner  and  occupant  or  occupanta  of  e^ery  aucb 
house;  any  person,  company  of  peraona,  firm,  or  corporation 
violating  any  of  the  provisions  of  this  section  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  upon  conviction  thereof,  shall 
be  fined  not  less  than  twenty-five  dollars  for  each  and  every 
day  such  stone  quarry,  brick-kiln,  soap  factory,  slaughter- 
house, bone  or  rendering  factory  is  worked,  operated,  or  carried 
on  without  such  consent":  Revised  Ordinances,  1887,  p.  583. 

These  sections  being  placed  in  juxtaposition,  and  being  in 
pari  materia^  are  to  be  treated  as  if  embodied  in  one  section; 
because  statutes  must  be  construed  with  referenoe  to  the  whole 
system  of  which  they  form  a  part,  and  therefore  statutes  even 
on  cognate  subjects  may  be  referred  to»  though  not  stricUy  in 
pari  maUria^  in  order  to  elucidate  the  intention  of  the  legisla* 
ture  in  enacting  any  given  statute:  Sutherland  on  Statutory 
Construction,  sees.  283,  284,  and  cases  cited. 

Under  paragraph  6  of  section  26  of  article  8  of  the  charter 
before  quoted  the  city  has  the  power  "  to  •  •  •  •  provide  for  the 
erection,  management,  and  regulation  of  slaughter-houses.'' 
And  section  84  of  the  same  article  is  tn  pari  materia  with  the 
former  subsection  of  section  26  of  the  same  article,  because 
it  prohibits  ^*  any  **  slaughter-house"  from  being  **  erected 
within  a  distance  of  three  hundred  feet  of  any  dwelling- 
liouse,  etc.,  without  the  consent  in  writing  of  the  owner," 
etc.,  and  then  charges  the  assembly  to  ^*  provide  by  ordi* 
nance  for  the  efiectual  enforcement  of  this  section." 

The  policy  of  the  city  concerning  the  operation  or  erection 
of  slaughter-houses  is  thus  clearly  outiined  in  the  sections  of 
the  charter  already  set  forth. 

But  the  objection  is  made  that  section  84  of  article  8  of 
the  city  charter  confers  no  power  on  the  city  to  pass  ordi* 
nance  section  373,  prohibiting  the  operation  of  a  slaughter- 
house. While  this  is  true  of  section  34  aforesaid,  it  does  not 
hold  good  as  to  paragraph  6  of  section  26  of  the  same  article, 
for  that  subsection  does  confer  such  power  as  readily  appears 
by  reference  to  the  standards  of  our  language:  Thus,  '^  man- 
agement" means  administration,  control,  etc.,  and  one  of  the 
synonyms  of  management  ia  government.    The  last  word 
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means  control,  and  that  means  power  or  anthority  to  check 
or  restrain. 

Regulation  means  a  rule  or  order  prescribed  for  manage- 
ment or  goYernraent:  Webster's  Dictionary.  So  that  para- 
graph 6  of  section  26  of  article  8  of  the  charter  empowers 
the  city  (by  ordinance,  of  course,  for  that  is  the  only  way  the 
city  can  legislate)  to  prescribe  rules  whereby  slaughter-houses 
may  be  erected  or  operated,  or  whereby  such  erection  or  oper- 
ation may  be  checked  or  restrained  either  partially  or  in  toto. 
This  power  is  coextensive  with  the  boundaries  of  the  city, 
and  has  no  limitations  but  those  contained  in  the  charter 
itFelf,  except  that  such  charter  is  subordinate  to  the  consti* 
tution  and  laws  of  this  state. 

But  notwithstanding  the  city  has  plenary  powers  in  this 
regard,  it  has  not  seen  fit  to  exercise  them  by  passing  an 
ordinance  making  it  a  misdemeanor  to  carry  ^^  on  or  operate 
a  slaughter-house  **  without  first  having  obtained  permission 
so  to  do  from  the  municipal  assembly  by  proper  ordinance." 
And,  doubtless,  it  might  be  provided  in  such  ordinance  that, 
as  a  condition  precedent  to  its  passage,  the  consent  in  writ- 
ing of  the  owner  or  owners  of  adjacent  house  or  houses 
should  first  be  obtained.  The  ordinance  would  have  the  force 
of  law,  no  matter  what  were  its  prescribed  prerequisites.  But, 
without  such  ordinance,  the  case  stands  here  in  precisely  the 
same  position  as  did  St.  Louis  v.  RushU^  116  Mo.  248,  and 
consequently  the  same  principle  applies. 

Adhering  to  the  ruling  in  that  case,  section  878  must  be 
held  invalid,  because  of  attempting  to  substitute  for  the  sanc- 
tion of  a  law  the  written  consent  of  one  or  more  individuals. 

Therefore,  judgment  reversed  and  defendant  discharged. 
All  concur.  

STATum^GoHflTRVonoir — CoNTBMPOitAHScvus  LaGisLATioir. — A  itatate 
is  not  to  be  separated  from  the  body  of  the  law  of  which  it  forma  a  part, 
bnt  18  to  be  taken  aa  forming  part  of  one  great  system,  and  is  to  be  constmed 
witb  reference  to  co-ordinate  rules  and  statutes:  Wii$on  v.  Donaldson,  117 
Ind.  366;  10  Am.  St.  Rep.  48^  and  note,  with  the  cases  deciding  this  point 
collected. 

Statdtk}  in  Pabi  Materia — Ck>N8rRnonoir. — Acts  injHiri  materia  should 
be  constmed  together  as  if  they  were  one  law:  AfeCariee  t.  Orphan  Asplum 
8oc,  9  Cow.  437;  18  Am.  Dec.  616;  Harrison  v.  State,  22  Md.  468;  86  Am. 
Dec.  658,  and  note;  Soarborough  ▼.  WiUkins,  9  B.  Mon.  640;  60  Am.  Dec.  628, 
and  note;  Dugan  v.  Oittings,  3  Gill,  138;  43  Am.  Dec  306,  and  note;  StaU 
▼.  BaUimore  etc  R.  S.  Co.,  12  GiU  &  J.  399;  88  Am.  Deo.  817»  and  note; 
StaU  T.  WUbor,  1  R.  L  199;  36  Am.  Dec,  245. 
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A  MiTltlOIPAL    CO&PORATIOM  HAS   «0  P6WBB  TO    MaKX    TEM  RioHT  OV 

A  PxRSOK  TO  Follow  Hn  BusiHns  at  any  place  he  may  aeleefe  dependent 
npon  the  will  of  any  nnmber  of  oitisena  or  property  owners  within  ita  limite; 
MmparU  8mg  lee^  96  CaL  354;  81  Am.  St  Rep.  218,  and  note. 

MUVIOXFAL  COBPOBATIOVS— BjEOULATION  OF  SLAUGHTBK-HOnBIB. — A  Olty 

may  prohibit  the  elaaghtering  of  animalH  within  its  limita,  or  may  restrict  it  to 
designated  localities  and  prohibit  it  in  others,  provided  it  leares  all  perBons 
equally  free  to  slftnghter  animals  in  that  qnarter,  and  to  famish  and  rent 
places  where  the  animals  are  slanghteredi  Chicago  r,  Bvwjif^  45  111.  90:  9S 
Am.  Dea  190.  A  power  conferred  upon  a  city  to  *'  regulate  the  erection, 
use,  and  continnaace  of  slanghter-honsee**  Within  the  city  includes  the  power 
of  total  prahibitioa  in  certain  specified  limits:  Onmlm  ▼.  PeopiB,  82  N.  T.  318; 
37Ani.Bcp.60L  To  th«  mbc  dbct  sea  Jf Amm&m  t.  tf f«%  21  WIsl  flAl;  91 
Am.  l>ec.47SL 


Statb  V.  GiDBoir. 

[U»  iCnsouBi,  H.] 

CramrAii  Law,  Evlb  of  Couet  Lnamro  Riobt  to  WimauL^A  ivlo 
of  oonrt  declaring  the  number  of  witnesses  for  which  parties  in  criminal 
prosecnticiis  shall  be  entitled  to  hare  subpoenas  issued  as  of  conns,  and 
that  parties  desiring  subpoenas  for  a  greater  number  shall  apply  to  the 
court  by  motion,  supported  by  affidaviti  setting  forth  the  names  of  the 
witnesses  desired,  what  facts  they  are  expected  to  testify  tc^  that  the  same 
are  belicTcd  to  be  true,  that  the  same  are  material  to  the  issues  iovolYed 
cr  which  may  arise  in  the  case,  setting  out  fully  the  facts  wherein  its 
materiality  consists,  and  that  the  facts  desirsd  to  bo  established  by 
such  witnesses  cannot  be  established  by  witnesses  for  whom  subpoenas 
hsTc  issued  as  of  course,  and,  if  required  by  the  courts  shall  further 
■st  out  what  the  witnesses  for  whom  subpoenas  have  iesned  as  of  course 
will  testify  tc^  is  void,  because  in  conflict  with  the  bill  of  rights  guar- 
anteeing "in  criminal  prosecutions  the  accused  shall  hare  the  right  to 
appear  and  defend  in  person  or  by  counsel,  and  to  have  process  to  com- 
pel the  attendance  of  witnesses  in  his  behalf,  and  with  the  provision  of 
the  state  statutes  declaring  that  every  person  indicted  and  proeeouted 
for  a  criminal  offense  shall  be  entitled  to  subpoenas  and  compulsory  pro- 
oess  of  witnesses  in  his  behalf. 

BvLis  OF  Court  in  contravention  of  the  organic  cr  statata  law  of  tlio  ainte 
are  to  that  extent  void. 

Harrington  and  Pepperdine^  for  the  relator. 

■ 

*^  Gantt,  p.  J.  The  petition  in  this  case,  on  which  the 
alternative  writ  of  mandamus  was  granted,  states  substantially 
the  following  facts:  That  the  relator  stood  indicted  in  the 
Christian  county  circuit  court,  charged  with  the  crime  of 
murder  in  the  first  degree;  that  his  trial  was  set  for  the  sec- 
ond day  of  the  August  term  of  said  court,  1893,  he  having 
been  indicted  at  the  previous  February  term,  and  his  cause 
continued  for  want  of  time  to  try  the  same;  that  the  relator. 
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some  days  before  his  case  was  set  for  trial,  and  before  the  ** 
beginning  of  said  term  of  court,  in  order  that  he  might  pre- 
pare himself  to  make  his  defense,  went  to  the  respondent's 
ofiQce,  respondent  being  the  clerk  of  said  Christian  county  cir- 
cuit court,  and  requested  and  demanded  of  him  in  writing 
that  he  issue  a  subpoena  containing  the  names  of  twenty-eight 
persons,  witnesses  for  relator  who  stood  indicted  as  aforesaid; 
that  all  of  said  witnesses  live  in  Christian  county  and  within 
the  jurisdiction  of  said  court;  that  they  are  all  competent  to 
testify,  and  that  the  testimony  of  each  was  material  and  nec- 
essary to  relator's  defense;  that  said  subpoena  should  be  made 
returnable  <m  the  day  on  which  relator's  case  was  set  for  trial; 
that  respondent,  on  a  list  of  the  names  of  said  witnesses  being 
furnished  him,  did,  as  clerk,  issue  a  snbpcena  containing  the 
names  of  the  first  fifteen  persons  named,  but  failed  and  re- 
fused to  issue  a  subpoena  containing  the  names  of  the  twenty- 
eight  persons  desired  as  witnesses,  or  a  subpoena  containing 
the  names  of  more  than^fteen  persons,  whereupon,  after  fil- 
ing an  affidavit  with  the  clerk,  that  said  witnesses  were  mate- 
rial, and  according  to  section  4406  of  the  Revised  Statutes  of 
1889  the  relator,  being  without  remedy,  resorted  to  this  court 
and  procured  an  alternative  writ  of  mandamus  commanding 
the  said  clerk  to  issue  a  subpoena  containing  the  names  of 
the  other  thirteen  persons  oontained  in  said  list,  or  to  show 
cause,  eta 

The  respondent  in  his  return  to  said  alternative  writ,  after 
reciting  that  the  process  of  said  Christian  county  circuit  court 
for  witnesses  in  criminal  cases  had  been  in  the  past  abused, 
entailing  large  expense  to  the  state  and  county,  justifies  his 
action  in  refusing  to  issue  said  subpoena  by  a  rule  of  said 
court  made  and  entered  into  at  the  February  term,  1893, 
thereof,  which  said  rule  or  order  is  in  the  following  language, 
and  the  legality  and  validity  of  which  are  the  only  questions 
^^  involved  in  this  proceeding: 

**  Now  at  this  day  the  court  adopts  the  following  rule  to 
govern  process  in  criminal  cases.  Parties  in  criminal  cases, 
both  plaintiff  and  defendant,  shall  be  entitled  to  subpoenas 
for  witnesses  as  of  right,  and  'as  of  course'  as  follows:  In 
cases  of  a  misdemeanor  to  the  number  of  five  subpoenas,  and 
no  more.  In  cases  of  felony,  other  than  those  punishable  by 
death,  to  the  number  of  nine,  and  no  more.  In  cases  that 
may  be  punishable  by  death,  to  the  number  of  fifteen,  and  no 
more.    The  parties  desiring  subpoenas  for  a  greater  number 
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than  those  specified  shall  apply  to  the  court  bj  motion,  or 
the  judfii[e  thereof  in  vacation,  supported  by  aflSdaviti  setting 
forth  fully  the  names  of  witnesses  desired,  what  facts  such 
witnesses  are  expected  to  testify  to;  that  the  same  is  belieyed  to 
be  true  by  the  parties  so  applying;  that  the  same  is  material 
to  the  issues  inyolved,  or  may  arise  in  the  case  setting  out 
fully  the  facts,  wherein  its  materiality  consists,  and  showing 
to  the  court  or  judge  therein  the  fitcts  desired  to  be  esiab* 
lished  by  such  witnesses  or  witness  cannot  be  established  by 
the  witnesses  for  which  the  subpcsnas  are  allowed  *as  of 
course,'  and  if  required  by  the  court  or  the  judge  in  vacation 
shall  set  out  fully  what  the  witnesses  for  which  subpoenas 
have  been  allowed  *  as  of  course'  shall  testify  to.** 

Relator  upon  this  return  moves  for  a  peremptory  writ  of 
mandamuB.  By  the  constitution  of  this  state -and  statutes 
passed  in  pursuance  of  its  mandate  the  most  ample  provision 
is  made  for  securing  to  every  person  charged  with  crime  sub- 
poenas and  compulsory  process,  to  compel  the  attendance  of 
witnesses  in  his  behalf 

Thus,  section  22  of  article  2,  or  *"  Bill  of  Rights,''  provides: 
^  In  criminal  prosecutions  the  accused  shall  have  ^  the  right 
to  appear  and  defend  in  person  and  by  counsel;  to  demand 
the  nature  and  cause  of  the  accusation;  to  meet  the  witnesses 
against  him  face  to  face;  to  have  process  to  compel  the  attend- 
ance  of  witnesses  in  his  behalf;  and  a  speedy  public  trial  by 
an  impartial  jury  of  the  county." 

And  section  4144  of  the  Revised  Statutes  of  1889  provides: 
^  Every  person  indicted  or  prosecuted  for  a  criminal  offense 
shall  be  entitled  to  subpoenas,  and  compulsory  process  of 
witnesses  in  his  behalf,"  etc. 

Section  4406  provides  further:  *'The  defendant  shall  be 
entitled  to  process  for  witness  to  be  issued  and  directed  to  the 
sheriff  of  the  county  in  which  such  witness  may  be;  but  all 
the  witnesses  in  the  same  county  shall  be  included  in  one 
subpoena,  and  no  subsequent  subpoena  shall  be  issued  for  any 
witness  unless  the  court  in  which  the  case  is  pending  or  the 
judge  or  justice  shall,  for  good  cause  shown,  order  a  subpoena 
for  another  witness;  or  if,  in  absence  of  the  judge,  the  de- 
fendant shall  file  with  the  clerk  his  affidavit  that  other  wit- 
nesses ordered  by  him  are  material  and  positively  necessary 
in  his  behalf  to  a  full  and  competent  adjudication  of  the  case, 
the  clerk  shall  issue  subpoenas  for  such  witnesses." 

And  to  meet  the  evil  at  which  the  rule  under  oonsideratioB 
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is  aimed,  section  4420  was  enacted  as  follows:  ''The  jndgeand 
prosecuting  attorney  shall  in  no  case  tax  the  state  or  county 
with  more  than  the  costs  of  three  witnesses  to  establish  any 
one  fact,  nor  with  costs  of  witnesses  unnecessarily  summoned, 
and  not  examined,  but  the  costs  of  such  surplus  or  unneces* 
sary  witnesses  shall,  in  the  discretion  of  the  court,  be  taxed 
against  the  parties  or  attorney  causing  them  to  be  summoned.** 

^  It  is  inherent  in  every  court  to  make  all  needful  rules 
for  the  orderly  disposition  of  the  business  that  may  come  be- 
fore it,  but,  under  our  system  of  government,  it  ie  not  within 
the  duty  or  power  of  the  court  to  make  rules  in  contravention 
of  either  the  organic  or  statute  law  of  the  state:  4  Am.  A  Bng. 
Bncy.  of  Law,  450,  note  7,  and  authorities  cited. 

It  has  been  uniformly  held  by  this  court  that  if  a  rule  of 
court  went  beyond  or  contradicted  a  statute  of  the  state  it 
would  not  be  enforced  here:  CoUumn  v.  Crawford^  50  Mo. 
458;  Pureell  v.  Hannibal  $ie.  R.  R.  Co.,  60  Mo.  604. 

And  where  two  were  jointly  indicted  and  tried,  but  were 
represented  by  diflferent  counsel,  and  a  rule  of  court  forbade 
more  than  one  counsel  on  either  side  to  examine  witnesses,  and 
counsel  for  one  of  defendants  desired  to  question  a  witness  as 
to  a  matter  he  deemed  material,  but  which  the  other  counsel 
deemed  injurious  to  his  dient,^  and  the  court  refused  to  per- 
mit the  question,  it  was  held  that  it  was  not  in  the  power  of 
a  court  to  adopt  a  rule  which  would  deprive  a  defendant  in  a 
criminal  case  of  the  right  of  cross-examination:  State  v.  i?ry- 
ant,  55  Mo.  75;  see,  also.  Huff  t.  Shepard^  58  Mo.  242;  8taU 
V.  Underwoodj  75  Mo.  280. 

It  will  be  observed  that  the  constitution  imposes  no  limit 
upon  the  number  of  witnesses  a  defendant  may  have  sum- 
moned. The  statute  regulates  this  right  only  to  the  extent 
that  it  requires  an  affidavit  that  the  witnesses  are  mate- 
rial and  necessary  when  the  defendant  asks  for  a  second  sub- 
poena. The  rule  in  question,  however,  arbitrarily  determines 
beforehand  that  the  defendant  in  a  capital  case  shall  have 
fifteen  witnesses,  and  no  more. 

To  obtain  other  witnesses  the  defendant  is  required  to  file  a 
motion  before  the  court  or  judge,  setting  forth  fully  the  names 
of  the  witnesses  desired,  what  facts  such  witnesses  are  ex- 
pected  to  testify  to,  that  their  evidence  **  is  material  to  the 
issue  involved,  and  wherein  it  is  material,  and  that  the  facts 
cannot  be  established  by  the  witnesses  for  which  subpoenas 
have  been  issued  *'  as  of  course*'* 
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This  rule  is  a  marked  innoyation  in  the  practice  in  this 
state,  and  we  hesitate  not  to  say  it  is  entirely  out  of  harmony 
with  the  organic  law  of  the  state^  and  the  liberal  and  enlight- 
ened practice  established  by  the  statutes.  It  was  never 
intended  that  one  charged  with  crime  should  be  subjected  to 
such  an  inquisitorial  proceeding,  when  he  was  merely  exercis- 
ing his  natural  and  constitutional  right  of  preparing  to  meet 
a  public  prosecution.  The  terms  imposed  are,  to  say  the  leasts 
most  unusual,  and  are  far  in  excess  of  the  statute. 

When  the  statute  required  simply  an  affidayit  that  the  addi« 
tional  witnesses  desired  in  the  second  subpcena  were  material 
and  necessary,  it  was  the  opinion  of  the  legislature  that  this 
was  sufficient  to  avoid  an  abuse  of  the  process  of  the  court, 
but  this  rule  denies  even  one  eubposna  for  the  necessary  wit- 
nesses if  they  exceed  fifteen,  as  they  usually  do  Im  such  cases, 
until  the  party  shall  first  file  an  affidavit  that  would  ordi- 
narily  entitle  him  to  a  continuance. 

The  rule  would  require  a  defendant  in  a  public  prosecution 
to  disclose  his  defense  to  the  state  and  the  court  in  advance 
of  the  case  made  by  the  state.  The  proposition  has  only  to 
be  stated  to  be  condemned  as  utterly  at  variance  with  the 
practice  in  criminal  trials  in  our  courts.  It  is  true  that,  as 
the  population  of  this  state  increases,  crime  increases,  and  large 
sums  are  yearly  paid  out  by  the  state  for  costs  in  criminal 
cases;  but  it  is  not,  and  never  has  been,  the  policy  of  the  state 
to  let  a  few  paltry  dollars  outweigh  the  life  or  liberty  of  the 
citizen.  It  were  far  better  that  twice  the  amount  now  paid 
annually  should  be  expended  in  one  case,  rather  than  it  should 
be  said  that  an  innocent  ^^^  man  was  convicted  and  hanged 
because  the  state  denied  him  process  for  his  witnesses  by  which 
to  establish  his  innocence. 

The  statutes  are  sufficient,  if  carefully  and  faithfully  exe- 
cuted, to  exclude  the  fees  of  all  unnecessary  witnesses;  more 
severe  than  this  they  ought  not  to  be. 

It  is  sufficient  to  add  that  this  rule  imposes  harder  terms 
than  the  statute  does,  and  for  that  reason  it  cannot  be  enforced. 
The  conclusion  we  have  reached  accords  not  only  with  our 
own  decisions,  but  with  those  of  many  other  courts  of  last 
resort  in  the  several  states:  HickemeU  y.  First  NaU  Bank^  62 
Pa.  St  146;  CaU$  v.  Mack,  6  Col.  401;  8iaU  y.  Pouy,  17  La. 
Ann.  262;  87  Am.  Deo.  626;  PaUwmk  y.  Winm^  6  Pet  249L 

Let  the  peremptory  writ  issue  aa  prayed*    All  concor. 
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CovRTB— Validitt  07  Rulss  of.^A  rale  of  court  mast  be  ivbordiiiate 
to  law,  and  in  oaae  of  oonflict  the  Uw  will  prevail:  SuckUp  t.  Rotchford^  IS 
Gratt.  60;  66  Am.  Deo.  240;  8taU  ▼.  Poney,  17  La.  Ann.  262;  67  Am.  Dea 
626. 

Buloa  of  Oonrt. 

AtUkarUg  to  Smut  Rulu  is  givea  to  oourte  bj  the  statntee  of  many,  and  per* 
haps  of  all,  of  the  states.  Independently  of  these  statutes  we  apprehend  that 
erery  ooort  baa»  as  an  essential  part  of  its  jurisdiction,  the  power  to  make 
and  enforce  rules  for  its  government  and  that  of  its  litigants,  not  inconsist- 
ent with  the  law,  statutory  and  constitutional:  Snffder  v.  BaucknuMf  8  Serg. 
ft  B.  336;  VanaUa  v.  Andermm^  3  Binn.  417;  i?ttA«r  v.  Tfionuu,  2  Mo.  68; 
Kennedy  v.  Cuntungham^  2  Met.  (Ky.)  638;  Brcoke  v.  Baeweil,  84  Mo.  474; 
Oammm  v.  FrUt,  79  Pa.  St.  808;  Barry  ▼.  Randolph,  3  Binn.  277;  Duboie  v. 
Turner,  4  Tates,  861;  Boao  T.  Nagie,  8  Serg.  k  R.  253;  GambriU  v.  Parker, 
81  Md.  1;  PaneoaU  v.  Traceki-e'  Ine,  Co.,  79  Ind.  172;  Sieamer  SL  Lawrence^ 
1  Black,  622;  SaU  Lake  CUy  v.  Redone,  6  Utah,  336.  It  is  difficulty  and 
perhaps  impossible,  to  prescribe  any  test  by  which  to  determine  in  every  case 
whether  the  rule  of  court  in  question  is  within  or  without  the  limits  of  its 
authority.  We  know  that  rultis  will  not  be  permitted  to  take  away  a  right 
guaranteed  by  law,  whether  statutory  or  constitutional;  or,  in  other  words, 
that  no  mis  will  be  allowed  operation  to  the  extent  of  overturning  any  statu- 
tory or  absolate  rights  or  even  of  thwarting  the  objects  or  policy  of  a  statute 
or  other  law.  There  exists,  it  is  well  known,  a  power  in  the  legislature  to 
enact  all  laws  which  relate  to  the  remedy  merely,  and  such  laws,  where  they 
leave  a  party  reasonable  time  and  opportunity  to  vindicate  his  rights  in  the 
courts,  have  raiely  been  held  unconstitutional  as  interfering  with  the  obliga- 
tions of  contracts  or  impairing  vssted  rights.  Perhaps  the  enactment  of 
rules  may  be  regarded  as  a  species  of  legislative  power  vested  in  the  courts 
as  a  necessary  incident  to  the  proper,  efficient^  and  orderly  discharge  of 
their  judicial  fuuotions,  and  may  therefore  be  sustained  whenever  the  rule 
enacted  relates  to  the  remedy  merely,  or,  at  least,  to  that  part  of  the  remedy 
over  which  the  legislature  has  not  already  exercised  its  power.  Thus,  the 
time,  place,  and  mode  of  doing  an  act  in  court  is  doubtless  a  proper  subject 
of  regulation  by  rules,  and  litigants  may  be  required  to  comply  with  rules 
upon  these  subjects,  and  in  default  of  such  conipliance  may  be  deemed  to 
have  waived  their  rights.  So  we  think  courts  may  enact  and  enforce  rules 
tending  to  exclude  pleas  and  other  proceedings  not  filed  or  taken  in  good 
faith,  as  by  requiring  a  defendant  to  make  an  affidavit  of  the  existence  of  s 
defense,  and  treating  him  as  in  default  if  he  neglects  so  to  do:  VanaUa  v. 
Anderson,  3  Binn.  417;  ^orrtf  v.  Commonwealth,  36  Pa.  St  416. 

Ruke  (/  Court  Preecribing  the  Time  WUhin  Whkh  Certain  Aete  Mttu  be 
Done,  or  certain  proceedings  taken,  are  very  famdiar,  and  are  absolutely 
indispensable  to  the  prevention  of  needless  delays,  and  to  the  orderly  and 
speedy  discharge  of  business.  Thus,  in  many  instances  in  which  appeals 
axe  authorised  from  one  court  to  another,  there  is  no  statute  directing  the 
time  within  which,  after  perfecting  the  appeal,  the  transcript  or  other  record 
thereon  shall  be  filed  in  the  appellate  court,  and  therefore,  unless  that  court 
may  make  some  regulation  upon  the  subject,  the  party  who  has  appealed 
may  content  himself  with  such  appeal  and  take  no  proceedings  to  have  his 
cause  finally  determined.  Hence,  the  appellate  courts  have  generally  by 
rule  designated  the  time  within  which  a  transcript  or  record  must  be  placed 
on  file  in  the  offices  of  their  clerks,  and  have  declared  that  for  a  failure  to  so 
nle  such  transcript  or  rucurd  ihe  appeal  would  be  dismissed  on  motion  of 
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the  mpondeal  or  appellee.  There  is  no  doubt  of  the  Talidity  of  these  mle% 
snd  that  the  failure  to  eomply  with  them  may  deprive  the  appellant  of  his 
right  to  the  judgment  of  the  appellate  eonrt:  Sail  Ltihe  Ciiff  t.  Redmme,  6 
Utah.  330;  Buckley  v.  Altkorf,  86  Cal.  643;  (JfoUd  Siaie9  t.  Freuumt,  18  How. 
80;  HoHtMpky,  Barbour,  6  Wheat.  128;  Ths  Tornado,  109  U.  a  lia  There 
are  many  other  instances  in  which  oonrts  may  by  mle  limit  the  time  within 
which  an  aot  may  be  done,  or  depriTo  a  litigant  of  the  right  to  be  heard  npon 
some  matter  nnless  he  makes  some  motion^  or  takes  some  ohjeetioB  witiiin  a 
lime  designated  in  sndi  mle.  Thns»  the  ooort  may  limit  the  time  within 
which  a  motion  may  be  made  to  change  the  place  of  trials  Bedmam  y.  Aafe,S8 
Ind.  906;  Tkmpmm  r.  Peraking,  86  Ind.  303;  OaUowag  v.  State,  89  Ind.  442; 
or  may  enter  Judgment  by  default  nnlem  written  pleadings  are  filed  within 
a  time  specified:  Trammell  r.  Vame,  62  Ala.  801;  or  may  require  a  petition 
for  a  review  of  road  proceedings  to  be  filed  within  the  first  week  of  the 
term:  In  rt  MdOaadkm  TowmtUp  Boai,  110  Pa.  St.  606;  or  bills  for  costs  for 
the  attendance  of  witnesses  to  be  filed:  FHaktr  t.  Ailea,  141  Fs.  St^  625;  or  ex- 
ceptions  to  depoettions  to  be  taken  iBrooki  ▼.  Botweli,  84  Mo.  474)  within  the 
time  fixed.  Indeed,  we  apprehend  that  oTsiy  court  has  power  by  rale  not 
conflicting  with  any  statute  to  specify  the  time  within  whieh  any  as*  simll 
be  done  er  objection  taken  by  a  litigant»  proTided  the  limitation  of  time  is 
rsasonablsb  and  does  not  depriTe  him  of  a  substantial  righ^  and  thereby  pre- 
vent his  further  preeenting  his  canss  upon  the  merits. 

Varkm»  Bulm  Ham  Beam  AdopUi  TemdUng  to  tko  MoBotUag  ^  Good  AM 
on  the  pert  of  liiiganti,  ae  by  compelling  them  to  verify  their  answei^ 
or  to  make  afildavits  of  their  defense:  Hormr  v.  Homer,  146  Pik  8t^  268;  or« 
where  they  are  required  to  pay  certain,  feesi  to  ezaot  such  fees  in  advnnos. 
One  of  the  meet  important  of  these  rulss  which  has  oome  under  our  obeer* 
vation  required  the  parties  demanding  a  jury  trial  to  deposit  before  the  com- 
mencement of  the  trial  a  sum  suiBoient  to  pay  the  fees  of  the  Jurors  for  one 
day.  In  sustaining  this  rule  the  court  said:  "  The  ezpenee  of  a  jury  de- 
manded by  a  par^  ii  expense  incurred  on  his  behalf,  and  at  his  instance.  It 
is  reasonable  and  just  that  he  should  bear  this  expense;  and  it  always  has 
been  the  law  and  the  practice  to  collect  from  one  or  the  other  of  the  liti- 
gants. The  point  is  not,  and  could  not  be,  that  the  court  had  no  right  to 
make  the  parties  pay  it^  but  that  it  could  not  be  collected  in  advance.  Ent» 
if  the  court  has  the  rii{ht  to  make  the  parties  pay,  it  does  not  eeem  that  the 
time  of  its  collection  is  of  such  importance  ae  to  change  the  character  of  the 
reqairement.  A  rule  requiring  the  fee  to  be  paid  in  advance  is  a  reasonable 
precaution  to  prevent  the  jurors  from  being  defrauded  by  nnaorupulous 
parties,  and  to  prevent  the  demand  of  a  jury  being  used  ae  a  pretext  to 
obtain  oontinuanoes,  and  thus  trifle  with  justice.  The  right  to  bring  suit 
and  the  right  to  appeal  to  a  higher  court  are  as  tnUy  secured  by  the  oca* 
stitntion  ss  the  right  to  a  trial  by  jury;  yet  it  has  always  bsen  the  praotiot 
to  collect  the  fees  therefor  before  the  suit  is  commenced,  or  the  record  on 
appeal  is  filed.  And  we  do  not  see  how  such  a  proceeding  impairs  the  right 
in  the  one  case  any  more  than  in  the  other.  If  the  court  has  a  right  to 
require  the  payment  of  jury  fee  in  advance  the  refusal  to  pay  it  is  the 
refusal  to  have  a  jury  trial;  and  since  this  is  the  party's  own  aot^  he 
not  be  said  to  be  deprived  of  any  thing":  Oonaemi  ▼•  CfeiB,  73  OaL  176;  2 
St.  Rep.  785. 

Other  BuUe  </  CoaH  are  SasUdnod  ae  Mere  BegaiaUoae  ^  He  Mode  or 
TitM  q^  Proceeding^  not  conflicting  with  statutory  or  other  law  npon  the 
eubject.    Instances  of  these  are  rules  prescribing  the  time,  within  which 
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M»kiM8  may  h%  ghr^a  wqiiiing  tMarlty  ftr  •oslit  PaMimai  ▼•  fSmwtlmr^ 
/m.  Ok,  79  lad.  17S;  J^knmmlkm.  B.  B.  ▼.  ffemirJdb,  41  lad.  60;  «r 

within  which  ad«aiMid  forajvry  trial awty b»  nmAm ia  •yii^  enwi  Stndkt 
r.  /f«rii|  IS  L«a»  S16.  80  a  aoart  aiay  raqairt  oofiw  al  paptra  to  ha  aarrad 
mk  tlia  adrafaa  party  ar  dapoaitad  ia  aoart  far  hia  «aai  Bmr^H  ▼•  Omm^  Si 
Iawa»  3S. 

LSmBaihn^  Upcm  A$  Fomtr  fa  /Voeiiftg  ihifai.— Probahly  aaiora  aaaorata 
knowladga  af  tha  powar  of  tha  aaart  ta  adapt  and  aafaraa  ralaa  may  ba 
aoqniiad  by  aaDaidaring  aaata  in  whiob  tha  powar  haa  bata  daaiady  tluui  ia 
aonaidering  tboaa  ia  whiph  it  haa  baan  anatainad,  far  it  ia  tha  formar  whiah 
proscriba  tha  limitatiaBa  of  tha  pawar,  and  azaapt  wh«a  tbaaa  limitationa 
apply,  tha  powar  may  ganarally  ba  affirmad«  Aa  tha  ooarta  ara  themMlraa 
boand  by  ^a  lama  laws  whiah  it  ia  thair  doty  to  aoaatma  and  to  apply  to 
tha  aflaira  of  privata  iadiridaaliy  it  ia  manifaat  that  it  ia  bayond  their  pror* 
inoa  by  mlaa  ta  diipanaa  with  thoaa  lawa,  ar  to  maka  Talid  ragnlationt  not 
in  harmony  tharawith:  Ward  r.  Okamberiain,  2  Blaok»  480;  Jefer§onvUk  etc 
B,  R  r.  HfndridB^  41  Ind.  57;  8taU  t.  Underwood^  76  Mo.  230;  iSadbfey 
▼.  RoUhford^  12  Gratt.  00;  65  Am.  Dae.  240;  Oormtrlf  ▼.  MeOfynn,  84  N.  Y. 
284;  Catet  ▼.  ifac^  6  GoL  401;  The  Hiram,  23  Ct.  of  CL  431;  8U»U  r.  Tim 
JudgcM,  87  La.  Ann*  6fMI.  Therefora,  if  a  statnta  providaa  that  bafora  a 
aanaa  it  finally  snbmittad  to  tha  oourt  or  refevae,  tha  attorney  for  cither 
party  may  rabmit  in  writing  statementa  of  facta  he  daama  proved,  and  of 
mlings  upon  qnectiona  of  law  which  ha  desires  tha  conrt  or  referee  to  make, 
and  that  it  shall  then  ba  the  dnty  of  the  court  or  referee,  at  or  before  the 
time  when  the  decision  or  report  is  rendered,  to  pass  upon  the  proposed 
findings  or  rolings,  the  right  of  the  party  to  present  snob  ralings  or  find- 
ings after  tha  report  or  decision  has  been  made  cannot  ba  created  by  a  rnle  of 
ooark  To  snstsin  such  a  role  would  be  to  permit  the  party  to  do,  after  the 
decision,  what  the  statute  expressly  declares  he  must  do  before:  Oormerlqf  ▼. 
McQfynn,  84  N.  Y.  284.  If  tha  statute  gires  a  party  ten  days  after  the  serrice 
on  him  of  notice  of  the  entry  of  judgment  in  which  to  serve  a  statement  of 
his  case,  a  mle  of  conrt  cannot  require  him  to  make  such  service  within 
ten  days  after  written  notice  of  the  deoiaion  of  the  conrt  or  of  the  report  of 
the  referee:  French  v.  Powera^  80  N.  Y.  148.  If  by  statute  the  clerk  of  the 
aourt  ia  required  in  docketing  civil  cases  for  trial  to  set  them  down  in  order 
aooording  to  the  date  of  their  commencement^  and  the  cases  ara  under  such 
statute  directed  ta  be  tried  in  tha  order  they  ara  placed  on  the  dooket» 
"unless  the  conrt  for  good  and  sufficient  eause  shall  otherwise  direct, ''  it  ii« 
not  within  the  power  of  a  oourt  to  authorize  a  case  to  ba  taken  up  and  trie«l 
out  of  ita  order  on  the  filing  of  aa  affidavit  on  behalf  of  tha  plaintiff  in 
caaes  ex  cmUrattm  that  he  or  she  belieres  the  defense  is  made  only  for  delay, 
anless  a  counter-affidavit  shall  ba  made  and  filed  on  the  part  of  tha  defen<1. 
ant  stating  facts  in  detail  from  which  it  shall  appear  to  the  court  that  tlie 
dafanse  ia  made  in  good  faith:  Fieker  t.  National  Bank,  78  111.  84;  Anffel  v. 
PJmmeS  A,  Co.,  73  IIL  412.  In  response  to  an  application  for  a  writ  of 
imnMlcimtcs  to  compel  a  Judge  to  enter  a  judgment  by  default,  ha  responded 
that  he  had  adopted  a  rule  of  court  for  that  term,  and  under  similar  circum- 
stancea  would  renew  it  for  another  term,  to  the  effect  *'  that  no  cases  shall 
be  triad  except  criminal  cases  and  mattera  of  succession";  and  that  he  was 
induced  to  enter  thia  rule  by  reason  of  the  distress  of  the  people,  and  for  tha 
proper  administration  of  justice,  and  because  of  a  petition  of  a  large 
majority  of  the  people  of  the  parish,  and  a  resolution  and  memorial  of  the 
police  jury,  crand  jnry,  and  the  members  of -the  bar.  la  ^rantii^t  tha  writ 
AM.  in.  Kar..  Vou  XLL 
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tiM  appdlAli  •o«rt  dMknd  that  m  th*  purty  i^plTiiig  for  the  jiidipnaiit  bj 
dtlMlt  WW  «otitlMl  to  tho  Huno  bj  tho  rolot  ol  Uw,  tho  court  hmd  bo 
•sthority  *'  to  dofHivo  tlio  eittMn  by  its  roleo  of  bio  legal  righti.  Tbo  jodgo 
M«st  oooioni  to  tbo  Uw  tboagb  bo  aboald  think  that  thorobj  oortaia  eiti- 
mnoM  would  bo  injured,  or  that  iti  proviaiona  do  not  exactly  oome  up  to  a 
proper  adminiitration  of  joatioo.  If.tbe  oitiaena  deeirc  relief  by  tbo  altata- 
tioa  of  tbo  law  for  tbo  adminiatration  of  jnetice  they  mnst  apfdy  to  the 
law>makUif  power  and  not  to  the  Jndioiary'':  State  ▼.  /'oeey*  17  La.  Ann. 
t6t|  87  An.  Deo,  52S.  If  tbo  atatato  allowing  eoiti  to  bo  commeocod  by 
deoUratioB  preeeribee,  aa  an  incident  of  aaob  enit^  that  the  defendant  ehall 
baTo  twenty  days  in  which  to  plead,  the  coart  cannot  by  rule  reqnire  bia 
plea  to  bo  filed  within  a  shorter  time,  although  it  ia  by  atatote  given  an- 
thority  to  adopt  mlea  **  in  reepect  to  the  timea  for  pleading  and  aerring 
Botioea  of  trial  and  other  notices. "  The  power  thna  conferred  to  adopt  mice 
reapeoting  tbo  times  lor  pleading  must  be  nnderatood  aa  applying  only  to 
thoee  oaaee  in  which  the  legislature  haa  not  itaelf  acted  npon  the  anbject: 
WpandotU  Co.  r.  Robhuon,  34  Mich.  428.  If  a  atatnte  givea  a  litigant  the  right 
to  three  jadidal  days  within  which  to  apply  for  a  rehearing^  thia  right  can- 
not bo  limited  by  a  mlo  of  ooart  requiring  applicationa  for  rebearings  to  be 
made  on  the  same  day  that  dooisiona  are  rendered:  8iai$  ▼.  Fifth  CTSreatf 
Judges,  S7  La.  Ann.  690.  If  the  code  providea  that  a  party  may  demur  and 
anawer  at  the  aamo  time,  ho  cannot  be  deprived  of  hia  right  by  a  mle  of 
court,  and  hence  hia  anawer  filed  with  hia  demurrer  cannot  be  atruck  out 
becauae  upon  the  oTerruling  of  the  demurrer  he  did  not  pay  "  the  aum  of 
twenty  dollar^  ocata,  proTided  by  a  rule  of  the  court  to  bo  paid  in  sncb 
oaaee"i  People  ▼.  MeCleUan,  SI  Cal.  101.  The  aaine  principle  which  inhibita 
oourta  from  enforcing  rulea  in  oonflict  with  atatntea  prohibita  them  from 
making  and  enforcing  rulea  inconaiatent  with  the  rulea  of  the  higher  courts, 
to  which  it  ia  their  duty  to  yield  obedience:  Siorjf  y,  Limngti<m,\^  Pet.  359; 
OaineB  ▼.  Seif,  16  Pet.  9;  Bein  t.  Heath,  12  How.  168;  Jenkme  ▼.  Oreenwald,  1 
Bond.  120.  So  it  ia  clear,  whether  any  atatute  directly  controla  the  aubject  or 
not,  that  a  litigant  cannot  by  rule  of  court  be  deprived  of  a  aubatantial  righk^ 
or  ao  ombarraaaed  in  ita  exerciae  that  he  may  be  deprived  without  hia  fault  of 
ita  benefik  The  principal  oaae  ia  one  of  the  best  illuatrationa  and  applica- 
tiona of  thia  rule,  A  rule  of  court  limiting  the  examination  of  witneaaea  to 
one  counael  on  either  aide  cannot  be  enforced  where  there  are  two  or  more 
defecdanta  having  aeparate  defensea,  and  it  ia  manifeat  that  to  depriTe  the 
oounael  of  either  of  the  right  to  examine  or  croea-examine  a  witneaa  would 
be  equiTalent  to  depriving  hia  client  of  the  benefit  of  oounaeL  It  ia  *'not  in 
the  power  of  any  court  to  adopt  any  rule  which  would  deprive  the  defendant 
in  a  criminal  case  of  the  right  of  croaa-examination'*:  State  w,  Brifomt,  66  Mo. 
76.  So  a  court  cannot  obtain  juriadiction  over  a  party  from  the  fact  that  ho 
makes  a  welUfoumled  objection  to  ita  entertaining  auch  jurisdiction.  There- 
fore, a  rule  of  court  declaring  that  ''application  to  the  court  to  raise  any  ju- 
risdictional question  shall  be  deemed  an  appearance,  and  no  further  process 
shall  be  necessary  to  bring  the  party  into  court,"  is  void,  and  the  iaauing  and 
aervice  of  kummous,  which  on  motion  is  quaahed,  the  defendant  appearing 
apecially  for  the  pnrpoee  of  making  auch  motion,  cannot  entitle  tiie  oourt 
thereafter  to  proceed  to  render  judgment  againat  him:  Stfr,  Skepard,  68 
Mo.  242.  If  a  atatute  impoaea  certain  conditional  and  apparently  gives  some 
litigant  a  right  upon  compliance  therewith,  it  is  not  in  the  power  of  the 
court  by  mle  to  impose  further  and  more  onerooa  oooditiona.  Thna,  if  a 
atatute  givea  the  defendant  the  right  of  arbitration^  and  impcees  ao  condi- 
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tioo  exoept  that  lis  eannot  teke  his  rfil«  daring  tlM  week  at  whleb  hit  eau^e 
is  set  for  trial,  or  within  thirty  days  before  the  term,  the  eonrt  oannot  enter" 
judgment  by  defaalt  where  anoh  right  to  arbitration  has  been  obiimed,  be* 
eanse  defendant  has  not  filed  an  affidavit  of  merits  required  by  a  mle  of  such 
court:  HktinuU  ▼.  F^riU  NaL  Baidt,  02  Pa.  St.  140. 

in  Considering  ths  Eftti  </  Rmk9  i^Cwrt,  we  wish  it  to  bennderstood  that 
onr  remarks  apply  only  to  those  mles  that  the  eonrt  had  authority  to  adopt. 
A  mle  beyond  the  power  of  the  oonrt»  like  a  statute  whieh  the  legislature 
had  not  authority  under  the  oonstitntion  to  enacts  is,  in  so  far  as  it  trau- 
seends  the  authority  of  the  oourt»  of  no  effsot  whatoTer.  Rules  adopted  by ' 
a  oourt  without  exceeding  the  limits  of  its  authority  are  often  spoken  of  as 
having  the  effeet  of  rules  enaeted  by  the  legislature,  and,  therefore,  as  being 
obligatory  both  on  the  oourt  and  on  the  parties:  Seymour  ▼.  PhUUpe  eie*  Co,, 
7  Biss.  400;  LaneaOer  t.  Wauhegan  etc  By.  Co.,  132  IlL  492;  Hamon  ▼.  Me- 
tVe,  43  GaL  178;  David  t.  Mkna  Int.  Co.,  9  Iowa,  46;  Walker  r.  Duerot,  18 
La.  Ann.  703w  This  is  certainly  true  in  so  far  as  the  parties  and  their  conn- 
eel  have  acted  upon  them,  and  sought  to  preserve  and  protect  their  righte  in 
compliance  therewith.  The  oourt  oannot  adopt  a  different  rule,  and  apply 
it  retroactively  to  their  prejudice,  nor  treat  them  as  in  default  if  they  have 
conducted  themselves  as  required  by  the  rules  of  the  ooarth  doing  the  act* 
required  by  them  to  be  done,  within  the  time  and  in  the  manner  therein 
specified:  MaJUmey  w.  Hunt,  29  Mo.  App.  879;  ConsoOdaied  etc  By.  Co.  v. 
0*NeUit  25  IlL  App.  313.  Rules  must  be  considered  as  operating  prospect* 
trely  only,  and  should  the  oourt  assume  to  enact  and  enforce  a  role  applying 
to  past  transactions,  and  taking  away  rights  to  which  before  the  adoption  of 
the  rule  the  parties,  or  any  of  them,  were  entitled,  such  mle  must  be  dis- 
regarded as  void:  Beiai  v.  ffeilbrenner,  11  Berg,  k  R.  131;  Dewey  v.  Jfunt" 
fhrey,  6  Pick.  187.  On  the  other  hand,  in  so  far  as  the  rule  is  an  expression 
of  the  legislative  power  of  the  court,  it  is  an  expression  of  a  legislative 
power  which,  whenever  the  court  is  in  session,  it  is  competent  to  again  ex- 
ercise, by  the  repeal  or  modification  of  any  of  its  rules,  and  thereby  to  a  cer- 
tain extent  to  withdraw  any  given  oase  from  their  operation.  There  is, 
indeed,  a  conflict  of  judicial  authority  respectiog  the  power  of  a  court,  while 
it  leaves  its  mles  unrepealed  and  unmodified,  to  except  a  single  oase  from 
them,  or  to  refuse  to  apply  them,  as  to  it  shall  from  time  to  time  seem  beet. 
Thus,  the  statement  has  been  made  by  the  very  highest  authority  that  rules 
of  court  are  but  the  means  to  accomplish  the  ends  of  justice,  '*and  it  is 
always  in  the  power  of  the  court  to  suspend  its  own  rale,  and  except  a 
particular  ease  from  its  operation,  whenever  the  purpoees  of  justioe  require 
it":  SuUivan  v.  Wailaee,  73  Gal.  807, 810;  Untied  8tate$  v.  BreUUng,  20  How, 
254;  PiekeU  r.  Wallace,  64  Gal.  148.  Therefore,  the  action  of  the  eonrt  in 
suspending  the  following  mles  has  been  sustained:  A  mle  requiring  the 
transcript  on  appeal  to  be  filed  within  a  time  designated  therein:  FickeU 
T.  Wallace,  64  Gal.  148.  A  rule  requiring  copies  of  all  ex  parte  orders  to 
be  served  on  the  attorney  of  the  adverse  party:  BmlUoan  v*  Wallaee,  73  Osl. 
807.  In  several  oases  it  hsa  been  held  that  a  oourt  may  snspend  its  own 
mles  so  as  to  exclude  a  particular  case  from  their  operation:  United  Statee 
V.  BreUling,  20  flow.  252;  BusBellt.  MeLeUan,  8  Wood,  k  M.  167;  WaUaee  v. 
Clark,  8  Wood,  k  M.  869;  or  may  disregaid  the  fact  that  a  litigant  baa 
failed  to  comply  with  such  mles,  whethsr  previously  suspended  or  not:  8kd» 
don  ▼•  Bitedorphf  28  Ifinn.  618.  The  practice  upon  this  subject  prevail* 
ing  in  some  of  the  states  was  thus  statad  by  tha  saprema  oourt  of  judi* 
eatnre  of  Hew  Hampshirat 
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*'  The  nilM  of  tlM  ooori*  by  wkidi  ii  intencled  the  (•nsral  ralaa.  It  is  nid. 
Mid  perhaps  noi  improperly,  are  the  Uw  ef  the  eeark  B«t  laeh  roles  have 
viaterial  differettces  from  the  statute  laws.  Like  the  statate^  they  oousti- 
tuts  the  mUs  el  deoiiioo  aad  th«  test  ef  right  ss  to  OTory  thing  dooe  while 
they  oontinae  ia  foree»  and  the  rights  ol  parties  as  to  sTory  thing  done  •ader 
the  mlas  in  fovoe  are  determined  by  thoie  mlee.  B«t  ss  the  court  had  crig- 
inally  the  power  to  make  spsdal  rales,  ss  the  exigenoies  of  eseh  esse  might 
require*  and  ae  each  spsoisl  miss  might  bs  modilioatiotts  of  former  rale% 
even  to  the  eitent  of  their  eatiia  rsrooatioa,  so  the  oourte  hare  still,  aot- 
withstanding  thsir  general  mlei»  the  power  to  make  speeial  rales  ia  eask 
eassb  though  they  may  have  the  offset  to  exempt  a  psrtioular  ease  from  the 
operation  of  the  ordinary  general  rule.  Ia  this  reipeet  the  praetioe  here  is, 
and  always  has  been,  different  from  that  adopted  ia  Msmsehmetts  {nom^ 
eon  T.  ffaieh,  S  Pick.  512),  wkers  it  was  hsld  that  a  plea  in  abatement  can- 
not be  filed  after  the  first  foar  days  of  the  term  by  say  special  order  of  the 
court  The  oourt  here  have  always  eztendsd  the  time  of  pleading  in  abate- 
ment, in  esMS  where  Justios  seemed  to  require  it»  and  the  application  is 
made  before  the  expiration  of  the  four  days,  ai,  for  example,  where  the  writ 
is  improperly  withheld  from  the  defendant.  The  practice  here  seems  con- 
sistent with  the  theory  of  the  law,  that  the  oourt  may  make  such  orders  iir 
each  case,  from  time  to  time,  as  justice  may  require.  A  general  rule  in  its 
application  to  any  particular  caae,  being  neither  more  or  less  than  a  special 
mle  to  the  same  effect**:  Deming  ▼.  f  otter,  42  N.  H.  16Si 

We  do  not  know  whether  the  practice  of  the  courts  ia  respect  to  uniform- 
ity  in  the  enforcement  of  their  rules  differs  as  widely  ss  do  thsir  utterances 
upon  the  subject  or  not.    As  we  have  shown,  the  practice  in  many  cf  the 
states  is  to  enforce  the  rules  of  the  conrt  or  not  ss  to  the  presiding  judge  shall 
seem  proper.     In  other  courts,  and  perhape  even  in  the  same  court,  in  which 
this  irregalar  practice  has  sometimee  prevailed,  there  have  been  utteraaees 
of  ths  most  radical  character  from  which  the  inferenoe  is  dsdncibls  that  to 
apply  a  mle  in  oao  case  and  to  disregard  or  suspend  it  in  another,  equally 
within  ite  letter  and  spirit,  is  not  merely  an  unseemly  favoritism,  bat  an 
ai>ase  of  judicial  authority  aot  to  be  tolerated.    Thus,  where  a  rale  of  aa 
appellate  court  had  limited  the  time  within  which  petitions  for  a  rehearing 
might  be  filed,  and  it  was  sought  to  havo  the  conrt  disregard  the  mle^  be- 
cause, though  the  petition  had  not  been  filed  ia  dae  time,  it  had  been  pre- 
pared and  forwarded  for  filing,  and  from  some  unknown  causs  had  not  been 
forwarded  by  the  express  company  to  which  it  had  been  intrusted  for  that 
purpcee,  the  court  said:  *'  The  filing  of  a  petition  for  a  rehearing  is  aot  a 
matter  of  right.     It  is  a  privilege  givea  by  the  oourt,  governed  and  limited 
entirely  by  its  rales.     Ths  powsr  to  maks  thess  rales  is  given  and  controlled 
by  statute.    The  court,  equally  with  the  suitor,  is  bound  by  them  until  they 
are  abrogated.     We  oan  conceive  of  ao  cass  ia  which  the  time  for.filiag  a 
petition  for  review  can  be  enlarged,  or  a  failure  to  file  excused  under  the 
positive  prohibitions  of  the  rale  **:  Hanaon  ▼•  MeOue,  43  Gal.  179;  CbycCs 
€te.M.Oo.w.  Ruble,  9  Or.  121;  Arataw.  TeUurhtmaU.  Go.,  66  OaL  34a    A  raU 
of  oourt  having  provided  that  pleas  ia  abatemeat  might  be  filed  within  the 
first  four  days  of  the  term,  and  not  afterwards,  a  judges  on  such  a  plea  being 
offered  on  the  fifth  day,  with  an  excuss  for  its  not  being  offered  sooner,  directed 
it  to  be  filed  as  of  the  fourth  day*    The  appellate  court,  in  disapproving  his 
action,  said:  **  But  the  rale  of  ooart  thus  aa  thoriaed  to  be  made  has  the  force  of 
law^and  is  binding  apou  the  court  ss  well  as  upon  the  parties  to  the  aotioa,  and 
cannot  bediopensed  with  to  suit  the  circuipstances  of  every  partioalar 
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The  ooarit  may  r—dnd  or  repeal  their  mlee  withoat  dimbt,  er^  im  eeUbliihiiig 
them,  nwj  reeerre  the  exereiae  of  dtaeretiott  for  partioaUr  oaaca.  Bat  a  mlo 
eaoe  made  withoat  any  aaoh  qoalifieatum  moat  be  applied  to  all  eaaee  that 
eome  within  it  ontil  ita  repeal  by  the  aathority  whioh  made  ift  TAon^Men  ▼• 
Haich,  3  Ptok.  516;  WaU  t.  WaO,  8  Har.  k  G.  79;  Tripp  ▼.  BivmM,  2  Gray, 
402:  A  rale  having  preeeribed  the  time  in  whidi  motiona  in  arreat  of  Jndg- 
mant  or  fora  new  trial  might  be  mmd%  the  eonrt  aaid:  ** Where  a  ooart  haa 
eetablUhed  ralea  for  ita  gOFeniment  and  that  of  mitora  there  exiate  no  di»- 
eretion  in  the  oonrt  to  diapenae  at  pleaanre  with  ita  ralea,  or  to  innovate  on 
the  established  praotioe":  Hugku  ▼.  Jadmm,  12  Md.  i60.  The  aapreme  oonrt 
of  New  Jersey,  speaking  of  the  aetion  of  a  trial  oonrt  in  respect  to  the  issn* 
ing  of  a  oommisston  to  take  a  depoeition,  aaid:  "Bat  I  am  not  prepared  to 
aay  that  it  ia  not  error  in  the  oonrt  to  violate  or  disregard  their  own  eetab- 
lished  and  aettled  rales  of  praotioe.  They  may  modify  or  reaoind  them, 
bnt,  while  in  force,  they  are  the  law  ol  the  eonrt^  and,  aa  snob,  a  part  of 
the  law  of  the  land  ":  Ogden  v.  Boberiean,  15  K.  J.  L.  124.  Upon  motion  for 
leave  to  file  abstracts  and  briefs  on  appeal  after  the  time  allowed  by  the  rnlea 
•f  the  oonrt  had  expired  the  aapreme  oonrt  of  Illinoia  saidi  *'  While  the 
oonrt  may  at  any  time  modify  or  even  reaoind  its  niles»  yet,  ontil  it  doea  so^ 
it  shouM  admioiater  them  according  to  their  terms,  and  it  can  have  no  dia* 
oretion  to  apply  them  or  not  according  to  its  conveuienoe,  nnlesa  auch  dia- 
eretion  ia  reserved  in  the  mles  themselves**:  Lanecuter  v.  Waukegan  tie,  Rff, 
0^,  132  m.  492;  TriUhel  v.  McOiU,  28  Dl.  App.  68;  BurUngUm  eie.  B,  B. 
Co.  V.  Mardumd,  5  Iowa,  468. 

Cojutruing, — While  doubtless  the  appellate  conrta  would  not  acoept  aa 
interpretation  of  a  rule  of  a  anbordinate  court  clearly  in  conflict  with  ita 
terms,  yet  they,  being  disinclined  to  interfere  with  the  action  of  an  inferior 
oonrt  in  applying  and  construing  ita  rules,  sustain  each  action,  nnleaa  they 
thereby  beyond  all  doabt  permit  a  oonstrnction  to  be  placed  upon  the  mlea 
entirely  inconsistent  with  their  language:  Mvo  v.  Chandler,  44  111.  174;  Sk- 
Unghatuen  v.  Marx,  86  111.  476;  Mwri$(m  v.  Nevin,  130  Pa.  St.  344;  StaU  v. 
STnUk,  44  Mo.  112.  In  truth,  we  think  that  the  appellate  courts,  while  pro- 
fessing merely  to  permit  the  trial  court  to  interpret  ita  own  rulea  of  practice, 
have  sometimes  allowed  it  to  suspend  or  diaregard  those  rnlea,  and  have 
thoa  been  able^  without  admittedly  denying  to  the  mlea  the  effect  of  lawa 
in  oaaes  to  whioh  they  are  applioable^  to  permit  the  trial  ooart  to  evnda  their 
«nif orm  and  impartial  onf  oroeaeatk 


SUTTOK   V.    PORTBB. 

(119  MnMfimi,  un.] 

A  Pasol  PABTinoir^  Tbouoh  Somb  of  th«  Pabtiv  abb  Uaxbdid 
WoMix  and  their  husbands  did  not  join  therein,  if  fair  and  equal  and 
followed  by  poeaeaaion  in  aeveralty  taken  and  held  in  accordance  theva* 
with,  pasaes  the  equitable  title,  and  the  oonrta  will  oonfirm  aaoh  partis 
tion  and  veat  the  legal  title  in  the  reapective  partiea. 

A  Parol  PASTrnoH,  ia  whioh  one  of  the  tenanta  ia  common  did  not  join  at 
the  time,  may  be  ratified  by  him  afterwards  by  taking  poesession  of  and 
oonveying  the  part  assigned  to  him. 


'  ti4tS  Bottom  9.  Pobtib.  £MiMoiui, 

Boward  and  McKee^  for  the  appellanti. 
W.  L.  Berkheimert  for  the  respondent!. 

*^  BLACKf  P.  J.  Alexander  Porter  died  Intestate  In  1869, 
the  owner  of  three  hundred  and  sixty  acres  of  land,  leaving 
a  widow  and  eight  children.  The  two  married  daughters, 
Esther  J.  Sutton  and  Deborah  Dewej,  and  their  husbands, 
brought  this  suit  for  partition,  making  the  widow  and  other 
children  defendants.  The  reoord  discloses  the  following 
facts* 

Arthur  Porter,  one  of  the  children,  conveyed  his  interest 
to  his  brother  James  B.  Subsequent  to  this  conveyance  and 
on  the  28th  of  March,  1888,  the  widow  and  children  met  at 
her  house  and  agreed  to  make  partition.  The  widow,  Mary 
Porter,  agreed  to  take  a  child's  part,  though  entitled  to  a 
third  of  the  land  for  life,  thus  making  nine  parts  of  forty 
acres  each  in  quantity.  The  parties  appraised  each  forty, 
and  then  made  their  selections.  In  making  the  selections 
Mrs.  Dewey  agreed  to  let  her  brother  William  A.  have  her 
share,  for  which  she  then  received  eighty  dollars  in  cash,  and 
three  notes  of  William  A.  for  six  hundred  dollars.  James 
E.  Porter  also  selected  two  shares  because  of  his  purchase  of 
the  interest  of  Arthur.  It  appears  May  O.  Porter  was  pres- 
ent, but  took  no  part  in  selecting  her  share,  because  it  was 
supposed  she  was  a  minor.  A  forty-acre  tract  was,  however, 
set  npart  for  her. 

After  the  selections  had  been  made  the  parties,  except 
May  O.,  executed  quitclaim  deeds  conveying  to  ^^  each  the 
parcel  or  parcels  so  selected,  that  is  to  say,  to  Esther  J.  Sut- 
ton, May  Porter,  John  A.  Porter,  and  Lucy  Porter  forty  acres 
each,  and  to  William  A.  Porter  and  James  B.  Porter  eighty 
acres  each,  leaving  unconveyed  the  forty  acres  reserved  for 
May  O.  Mrs.  Dewey  accepted  for  her  share  the  eighty  dol- 
lars and  three  notes  of  William  for  six  hundred  dollars. 
The  deeds  were  all  executed  on  the  28th  of  March,  1888, 
and  the  grantees  then  took  possession  of  their  respective  par- 
cels. 

The  husbands  of  Mrs.  Sutton  and  Mrs.  Dewey  were  not 
present,  took  no  part  in  making  the  partition,  and  did  not 
join  in  any  of  the  deeds.  At  that  time  May  O.  Porter,  for 
whom  the  forty  acres  was  reserved,  was  in  fact  over  the  age 
of  eighteen  years.  On  the  15th  of  October,  1889,  she  sold  the 
forty  to  her  brother  James,  and  gave  him  a  bond  for  deed. 
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The  bond  sets  out  by  way  of  recital  the  partition  before  made, 
and  states  that  this  forty  was  allotted  to  her* 

The  plaintiffs  bring  into  court  the  deed  to  Esther  J.  Sutton, 
the  eighty  dollars  paid  to  Mrs.  Dewey  and  the  notes  for  six 
hundred  dollars  executed  to  her  by  William.  They  offer  to 
surrender  the  money,  and  consent  that  the  deed  may  be  can- 
celed and  pray  for  partition.  The  defendants  in  their  answers 
set  up  the  facts  before  mentioned,  and  ask  that  the  partition 
made  by  the  parties  themselves  be  in  all  things  confirmed* 
The  circuit  court  entered  a  decree  as  prayed  for  by  the 
defendants,  from  which  the  plaintiffs  appealed. 

The  plaintiffs'  case  is  based  upon  the  proposition  that  the 
partition  deeds  are  absolutely  void  as  to  Mrs.  Sutton  and  Mrs. 
Dewey,  because  their  husbands  did  not  join  in  executing 
them.  That  these  deeds  did  not  convey  the  legal  title  of  the 
married  women,  for  the  reason  that  the  husbands  did  not  join 
in  them,  may  be  conceded,  but  it  does  not  follow  that  the  par- 
tition is  void. 

^^^  As  all  parties  derive  title  from  a  common  source  there 
can  be  no  doubt  but  the  principle  that  a  parol  partition  fol- 
lowed by  possession  is  valid  applies  to  this  case:  Bompart  v. 
Soderman^  24  Mo.  885.  And  it  is  settled  law  in  this  state 
that  a  parol  partition,  followed  by  possession,  passes  the  equi- 
table title,  and  the  courts  will  confirm  such  a  partition  by 
vesting  the.legal  title  in  the  respective  parties:  Haun  v.  Bar* 
neit,  50  Mo.  506;  Nave  v.  Smith,  95  Mo.  596;  6  Am.  St.  Rep. 
79.  And  such  a  partition  followed  by  possession,  if  fair  and 
equal,  will  be  valid  and  binding  though  some  of  the  parti- 
tioners  are  under  coverture:  McMahan  v.  MeMahan^  13  Pa.  St. 
376;  53  Am.  Dec.  481;  MeOonneU  v.  Carey,  48  Pa.  St  845; 
Coke  on  Littleton,  171 6.  Says  Freeman:  '*  But  while  a  deed 
intended  to  transfer  the  moiety  of  a  feme  eovert  ought  to  be 
executed  in  the  same  manner  and  with  the  same  formality  as 
a  conveyance  of  her  separate  estate,  it  must  not  be  forgotten 
that  in  many  of  the  states  parol  partitions  are  recognized 
and  protected,  and  that  a  deed  of  partition,  though  insuffi- 
cient of  itself  to  consummate  a  partition,  may,  taken  with 
other  evidence,  establish  such  a  parol  partition  as  the  courts 
will  not  permit  to  be  disturbed,  unless  it  was  clearly  unequal 
when  made":  Freeman  on  Cotenancy  and  Partition,  2d  ed., 
sec.  412. 

While  the  deeds  do  not  convey  the  legal  title  of  the  mar- 
ried women  because  their  husbands  did  not  join  in  executing 
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them*  still  the  parol  partition  is  not  made  inyalid  because  the 
deeds  were  executed.  The  deeds  serve  to  show  to  whom  the 
respective  parcels  were  allotted.  It  stands  conoeded  thai 
the  partition  made  by  the  parties  was  just  and  equaL  Apply- 
ing the  principles  of  law  before  stated,  it  follows  that  the  parol 
partition  should  be  in  all  things  confirmed. 

It  is  true  Mrs.  Dewey  did  not  take  her  share  in  kind,  but 
that  can  make  no  difference  in  the  result,  for  she  took  it  in 
cash  and  the  notes  of  her  brother  William.  ^**  Nor  is  it 
material  that  May  0.  was  not  a  party  to  the  parol  partition 
when  first  made;  for  she  not  only  accepted  the  partition  by 
taking  possession  of  the  forty  acres  allotted  to  her,  but  at  a 
subsequent  date  she  ratified  what  had  been  done  by  her 
brothers  and  sisters  in  the  most  solemn  form. 

It  is  stated  on  the  one  side,  and  conceded  on  the  other,  that 
there  are  some  mistakes  in  the  decree  in  describing  some  of 
the  parcels  of  land.  In  view  of  this  fact  we  will  reverse  the 
decree  and  remand  the  cause,  with  instructions  to  the  trial 
court  to  correct  these  mistakes,  and  enter  a  decree  confirming 
the  partition  as  made  by  the  parties  themselves.  The  costs 
of  this  appeal  should  be  divided  between  all  of  the  parties 
plaintiff  and  defendant  in  proportion  of  their  respective  into 
ests  in  the  land,  and  it  is  so  ordered.  Decree  reversedi  and 
cause  remanded  with  instructions  as  above  stated. 

Barclay,  J.,  absent 
The  other  judges  concur. 


PAannoH  bt  Parol.— That  a  puol  pwtitioB  of  Isndi,  whan  foUowod  bj 
pOMeMioa  IB  MTeralty,  m  Tmlid  in  nuuiy  rtati^  tee  MwrreU  t.  Maudeibatam, 
S6  T«z.  SSi  84  Am.  St  B«p.  777,  and  11m  MthMitiM  eoUMted  u  th*  aoii 
thtntob 


Datis  V.  MissouBi  Paoifio  Railway  Company. 

f  Ut  UnWDBt.  180.1 

MmnaPAL  OoBPomAnoss— Orabmo  8nuDm»  Dauaqwb  foa.~-Th«  owimt 
of  a  lot  fronitng  oa  a  poblio  straet  ia  aDiitlad  to  oonaeqaentaal  damagaa 
aritins  (torn  a  ehange  of  tho  nataral  aarfaoa  of  iha  alraat  to  a  logaUy 
aatabliahcd  grade,  if  the  oooititiitioii  of  tho  atata  deolaraa  that  '^priTata 
property  ahall  not  be  taken  or  damaged  without  joat  oompenaation,"  if 
the  lot  ii  aitnated  in  a  small  town  or  oity  in  which  the  neoeeaity  for  anoh 
grading  may  noTer  ariaa.  In  oittea  ol  thia  olaaa  the  dedioator  and  hia 
aaaigna  ahonld  only  be  held  to  give  implied  aaeent  to  anoh  improrementa 
aa  wonld  pat  the  street  in  a  oondition  for  aafe  and  reasonably  oootob- 
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ient  hm  upon  or  bmt  11m  natiml  mutmo%  ooondsring  tb« 
of  thft  localitj. 
MuHioiPAL  GoRPORATioiri.— DAiuaai  lom  OmADiiia  a  8nB*r  lo  a  Pk>> 
▼lOOtLT  EtFTAMummD  QwLAVB  aaniioi  inelado  dama^M  to  tmpioroBMnto 
•roofcad  *f tor  raoh  gmdo  wm  ottoMiihod  m  »  aMtltr  ol  mwd,  tmm* 
tainablo  bjr  property  ownoro. 

R.  T.  SaUey,  for  the  appellant 

T.  B.  Haughawaut^  for  the  respondent 

^**  Macfablams,  J.  This  action  is  for  damages  done  to 
the  plaintiff  on  account  of  grading,  by  defendant,  of  McQregor 
street,  in  the  city  of  Carthage,  in  front  of  his  property  front- 
ing on  said  street  The  petition  charged  that  plaintiff  was 
the  owner  of  lot  175  fronting  on  the  east  side  of  McGregor 
street,  except  a  small  portion  thereof  which  is  described;  that 
for  the  purpose  of  raising  the  grade  of  said  street,  in  the  year 
1890,  defendant  constructed  in  said  street,  to  its  full  ^®* 
width  and  about  eight  feet  high,  in  front  of  plaintiff^s  prop- 
erty, an  embankment  of  a  permanent  character,  which  was 
done  under  a  license  granted  defendant  by  the  city  of  Car- 
thage, a  duly  incorporated  municipal  corporation,  by  which 
his  property  was  damaged  five  hundred  dollars. 

The  answer  admitted  the  ownership  of  the  lot,  and  that  the 
west  end  thereof  abuts  on  said  street,  and  chaffed  that  the 
grade  of  McGregor  street  was  duly  established  by  an  ordi- 
nance of  said  city  in  the  year  1882,  which  was  entered  in  the 
grade  book  of  said  city  and  was  a  part  of  the  public  records 
of  the  city;  that,  during  the  year  1890,  defendant  being  desir- 
ous of  running  a  spur  of  its  railroad  across  said  street,  south 
of  plaintiff's  lot,  said  city  of  Carthage,  through  its  council, 
authorised  it  to  do  so  upon  condition  that  it  would  raise  the 
grade  of  the  street  up  to  that  established  by  the  city;  that 
defendant  so  constructed  the  grade  by  the  direction  and  under 
the  requirement  of  said  city,  and  wholly  for  its  benefit 

Plaintiff  replied  that  defendant  agreed  with  the  city  of 
Carthage  to  repair  the  damage  that  might  be  done  to  the 
street  in  constructing  its  railroad  across  it,  and  pay  all  dam- 
ages to  property  owners  resulting  therefrom.  There  were 
other  issues  made  and  tried,  but  no  point  is  made  on  them 
and  they  need  not  be  considered. 

On  the  trial  it  was  shown,  from  the  charter  and  ordinances 
of  the  city  of  Carthage,  that  it  had  power  to  ^  grade,  pave,  or 
otherwise  improve  and  keep  in  repair  all  roads,  streets,  and 
bridges  within  the  city  limitSi  and  that  it  did  establish  the 
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grade  of  McGregor  street  in  the  year  1882;  that  by  an  ordi- 
nance  duly  passed  and  approved  in  1890  the  defendant  was 
authorised  to  construct  its  road  across  said  street  south  of  and 
adjoining  the  property  of  plaintiff  and  other  streets.  ^*^ 
Defendant  was  required,  as  a  condition,  to  construct,  erect^ 
and  keep  in  repair  suitable  crossings  or  bridges  at  the  inter- 
section of  its  said  railroad  track  with  each  and  every  one  of 
said  Etreets,  and  shall  grade  the  approaches  to  such  crossings 
or  bridges  on  both  sides  of  the  track." 

The  crossing  of  McGregor  street  was  between  Eldorado  and 
Limestone  streets,  and  on  each  side  of  the  railroad  crossing 
the  natural  surface  of  the  ground  was  higher  than  at  the  point 
of  crossing.  The  crossing  of  the  street  by  the  railroad  was 
some  thirteen  feet  below  the  natural  surface  of  the  ground, 
requiring  a  bridge  above  it  for  travel  on  the  street.  The  bridge 
and  its  approaches  were  made  in  a  careful  and  skillful  man- 
ner on  the  established  grades,  which  raised  the  street  in  front 
of  plaintiff's  property  from  two  to  six  feet  above  the  natural 
surface  of  the  ground,  upon  which  plaintiff's  improvements 
were  made  as  variously  estimated  by  the  witnesses.  Plaintiff 
improved  his  property  in  1884.  Plaintiff  offered  evidence 
tending  to  prove  that  when  he  improved  his  property  he  had 
no  knowledge  that  a  grade  had  been  fixed. 

The  court,  of  its  own  motion,  gave  the  following  instruction: 

"  The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  the  plaintiff  in  1890  was  the  owner  of  lot  175  in 
North  Carthage,  Jasper  county,  Missouri,  except  that  part  of 
said  lot  described  in  defendant's  answer  which  had  therett>- 
fore  been  sold  to  defendant,  and  that  said  lot  and  the  part 
thereof  so  owned  by  plaintiff  fronted  on  McGregor  street  in 
the  city  of  Carthage,  and  that  defendant,  in  building  its  rail- 
road across  McGregor  street,  near  said  premises  and  lot,  built 
the  same  below  the  grade  of  said  McGregor  street,  and,  in  con* 
structing  a  bridge  over  and  above  its  railroad  on  said  street 
and  approaches  to  said  bridge,  '**  filled  up  said  McGregor 
street  and  raised  the  same  in  front  of  plaintiff's  said  lot,  and 
damaged  plaintiff^s  said  lot,  and  depreciated  the  value  thereof, 
then  the  jury  should  find  the  issue  in  favor  of  the  plaintiff." 

Defendant  asked,  and  the  court  refused  to  give,  the  follow- 
ing instructions:  ''If  the  jury  believe  from  the  evidence  that 
the  city  of  Carthage,  through  its  council,  in  1882,  or  prior 
thereto,  established  the  grade  of  McGregor  street,  and  that  the 
work  done  by  said  defendant  adjacent  to  said  lot  175,  upon 
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said  street,  was  done  with  the  consent  and  by  the  direction  of 
said  city  «f  Carthage,  that  said  work  was  performed  in  a 
workmaDlike  manner,  and  simply  made  said  street  to  con- 
form to  the  grade  established  by  said  city  aforesaid,  along 
said  street,  and  in  front  of  plaintiff's  said  lot  176,  then  the 
plaintiff  is  not  entitled  to  recover  in  this  action,  and  the  jury 
should  find  for  the  defendant*' 

The  ruling  of  the  court  in  giving  and  refusing  these  instruc- 
tions sufficiently  presents  the  only  question  submitted  to  us: 
1.  Is  the  owner  of  a  lot  fronting  on  a  public  street  entitled 
-  to  consequential  damages  arising  from  the  change  of  the 
natural  surface  of  the  street  to  a  legally  established  grade? 

Neither  the  statute  nor  the  charter  of  the  city  of  Car- 
thage, nor  its  ordinances,  prescribed  any  rule  for  compensat- 
ing  the  owner  for  the  damages  suffered  in  such  cases;  and  it 
was  well  settled,  before  the  adoption  of  the  constitution  of 
1875,  that  a  municipal  corporation  incurred  no  liability  to 
the  owner  of  a  lot  fronting  upon  a  public  street  for  dam- 
ages resulting  from  a  change  of  an  established  grade,  if  the 
improvement  was  executed  in  a  careful  and  skillful  manner: 
Van  De  Vere  v.  Kansas  City,  107  Mo.  88;  28  Am.  St.  Rep.  896, 
and  cases  cited.  The  right,  then,  if  one  exists,  must  be  found 
under  section  21,  ^®*  article  2  of  the  constitution  which  pro- 
vides *'that  private  property  shall  not  be  taken  or  damaged 
for  public  use  without  just  compensation."  Under  that  sec- 
tion it  was  declared,  soon  after  the  adoption  of  the  constitu- 
tion, that  ''when  property  is  damaged  by  establishing  the 
grade  of  a  street,  or  by  raising  or  lowering  the  grade  of  a 
street  previously  established,  it  is  damaged  for  the  public  use 
within  the  meaning  of  the  constitution":  Werth  v.  Spring* 
fields  78  Mo.  110.  This  declaration,  though  but  a  dictum  in 
that  case,  has  been  quoted  approvingly  in  subsequent  cases: 
Sheehy  v.  Kansas  City  Cable  Ry.  Co.,  94  Mo.  574;  4  Am.  St. 
Rep.  896;  Gibson  v.  Owens,  115  Mo.  258. 

In  none  of  the  cases  cited  was  the  question  of  changing  the 
original  surface  of  the  street  to  an  established  grade  involved; 
nor  do  we  find  that  the  exact  question  has  ever  been  decided 
by  this  court  Judge  Dillon,  in  his  valuable  book  on  munici- 
pal corporations,  takes  the  position,  which  he  supports  with 
his  usual  fairness  and  ability,  that  a  city  would  not,  under 
such  constitutional  provision,  be  liable  for  such  damages. 
His  conclusion  is  expressed  in  the  following  language:  ''In 
view  of  these  considerations  it  seems  to  us  clear  that  for  the 


652  Pavib  ••  Misaouia  PAOnc  Bt.  Ca    [Misfioori, 

original  MUbliihrnent  of  a  fBtMdt  linoi  and  tha  redactioa  of 
the  natural  surface  of  the  street  for  street  purposes  to  such 
line,  there  is  no  legal  right,  or  even  natural  equitj  in  the  dedi- 
cator or  his  assignee,  to  compensation'*:  2  Dillon  on  Munici- 
pal Corporations,  sees.  996 «,  995  b.  The  learned  author 
agreed  that  some  of  the  decisions  under  the  constitutional 
provision,  upon  the  exact  point|  gave  it  a  scope  greater  than 
the  one  he  suggests. 

While  the  reasons  given  for  the  nonliability  of  the  city  in 
such  cases  have  much  force,  indeed  are  quite  conclusive  when 
applied  to  the  larger  cities  of  the  country,  which  are  enlarg-. 
ing  their  territory  to  accommodate  their  increasing  population 
and  business,  and  in  which  streets  ^*^  are  generally  graded, 
yet  we  do  not  think  that  the  rule  suggested  would  operate  justly 
to  property  owners  in  towns  and  smaller  cities,  in  this  state,  in 
which  the  necessity  for  such  grading,  or  the  ability  to  pay  for  it, 
may  never  arise.  In  municipalities  of  this  class,  in  which  most 
of  the  towns  and  cities  of  this  state  fall,  the  dedicator  and  his 
assigns  should  only  be  held  to  give  implied  assent  to  such 
improvements  as  would  put  the  street  in  a  condition  for  safe 
and  reasonably  convenient  use  upon  or  near  the  natural  sur- 
face, considering  the  peculiarities  of  the  locality.  If  damages 
should  be  assessed  in  opening  new  streets  upon  the  theory,  as 
claimed,  that  the  city  should,  at  any  time  thereafter,  have  the 
right  without  further  compensation,  to  raise  or  lower  the  grade 
as  the  convenience  or  necessity  of  the  public  might  demand^ 
the  cost  in  damages  in  many  cases  would  virtually  prohibit 
such  improvements.  In  a  majority  of  towns  and  cities  in 
this  state  the  natural  surface  is  adopted  and  used  by  the  pub* 
lie,  in  making  their  improvements,  as  the  street  grade,  and 
raising  or  lowering  it  to  an  artificial  grade  might  be  more 
damaging  than  changing  one  artificial  grade  to  another.  If 
public  convenience  at  any  time  requires  the  grading  of  a 
street  it  is  but  just  that  the  public  should  bear  the  burdens  of 
having  it  done. 

We  are  of  the  opinion,  therefore,  that  the  rule  which  allows 
compensation  for  consequential  damages  to  property,  caused 
by  a  material  change  of  grade  from  the  natural  surface  of  the 
street,  is  the  most  equitable  to  the  property  owners,  and  best 
conserves  the  public  interest,  and  this  rule  is  generally 
adopted  under  similar  constitutional  provisions:  Bartnan  v. 
Omaha,  17  Neb.  548;  52  Am.  Rep.  420;  City  CauncU  v.  Toumr 
9end,  80  Ala.  491;  60  Am.  Rep.  112;  McElroy  v.  Kwmom  C%, 
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21  Fed.  Rep.  257;  Hot  Springg  R.  £.  Co.  t.  WiUianuon,  45 
Ark.  436;  Beardon  ▼.  San  Franeioeo^  66  Cal.  492;  56  Am. 
Rep.  109;  Attania  y.  Groon^  67  Oa.  886;  Fori  Worth  y.  Howird^ 
3  Tex.  Civ.  App.  537. 

^^  2.  Ifl  a  property  owner  entitled  to  conseqiiential  dam- 
ages to  bis  improvement  thereon  by  reason  of  the  city  changing 
the  street  to  a  grade  previously  established  f  We  think  not 
When  the  authorities  of  a  city  are  of  the  opinion  that  the 
proper  improvement  of  any  of  its  streets  may  require  that 
they  shoald  be  graded,  though  the  city  may  not  at  the  time 
be  in  a  condition  to  incur  the  expensCf  we  think  it  would  be 
entirely  proper,  in  order  to  protect  itself  against  increased 
damage  and  cost,  that  it  should  establish  a  grade  to  which 
subsequent  improvement  of  adjacent  property  could  be  made 
to  conform.  If  this  is  done,  and  the  grade  so  established  is 
made  a  matter  of  record  ascertainable  by  property  owners, 
they  should  be  bound  by  it 

The  decisions  of  this  court  show  that  the  constitutional 
provision  is  not  broad  enough  to  cover  every  possible  damage 
that  may  result  to  a  property  owner  from  making  public  im- 
provements. The  damage  has,  in  some  cases,  been  limited  to 
such  as  directly  and  especially  affect  the  property  itself,  or 
some  right  or  easement  connected  therewith:  Van  De  Vere  v. 
Kansas  City,  107  Mo.  83;  28  Am.  St  Rep.  896.  To  that  ex- 
tent the  common  law  has  not  been  changed.  Independent  of 
the  constitution  the  right  of  a  city  to  change  the  grade  of  its 
street  without  liability  to  the  owners  of  adjacent  property 
is  unquestioned.  The  ground  of  doctrine  is  thus  stated  in  a 
leading  case:  ^*  Those  who  purchase  house  lots  bordering  upon 
streets  are  supposed  to  calculate  the  chance  of  such  eleva- 
tions and  reductions  as  the  increasing  population  of  a  city 
may  require,  in  order  to  render  the  passage  to  and  from  the 
several  parts  of  it  safe  and  convenient  and  as  their  purchase 
is  always  voluntary,  they  may  indemnify  themselves  in  the 
price  of  the  lot  which  they  buy,  or  take  the  chance  of  future 
improvements,  as  ^®*  they  shall  see  fit  ...  .  [They  are] 
presumed  to  foresee  the  changes  which  public  necessity  or 
convenience  may  require":  CaUender  v.  Marsh,  1  Pick.  418. 

Now,  while  the  constitution  intervenes  and  modifies  the 
common-law  rule  so  as  not  to  require  the  owner  to  *' calculate 
chances''  of  changes  in  the  grade,  it  is  not  broad  enough 
to  allow  compensation  to  one  who  knowingly,  or  without 
investigation,  makes  his  improvements  on  a  grade  different 
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from  one  preyioasly  established:  Denver  ▼•  Vemia^  8  Col. 
890;  HarmMW.  Omaha,  17  Neb.  649;  52  Am.  Rep.  420;  City 
CtmneU  ▼.  ronmend,  •  80  Ala.  491;  60  Am.  Rep.  112. 

PlaintiflTs  damages  should  have  been  confined  to  that  done 
the  lot  without  reference  to  anj  improvement  placed  thereon 
after  the  grade  bad  been  established.  Reversed  and  le- 
nanded 

All  ooncur,  except  Babolat,  J.,  who  is  absent 

.  M UKiarAL  OoapORATioire— DAMAeii  loa  OmADOie  Sntura.— Tills  qnm' 
tion  is  thoroaghly  diMimad  in  the  extended  notee  to  O'Brien  v.  /^/ocid^JUa, 
SO  Am.  St.  Rep.  S36;  Goddard  r.  InMabUanU,  SO  Am.  St.  Repi  S80;  Dormam 
T.  Jadmtmlle,  7  Am.  Bep.  260;  Sheekif  t.  Kattmu  CUff  etc.  Rff.  Co.^  4  Am.  St. 
Rep.  401;  and  IFiboii  v.  Ifayor,  43  Am.  Deo.  701  and  tlie  note  to  OblwnftM 
^^  flfe.  On.  T.  Cclitndm»t  40  Am.  St  Rep.  653. 

MumoiPAL  CoaroBATioiia  —  Whxthbe  Liablb  loa  IitPBOTSMxim 
Ebbotbd  after  the  establuhment  of  the  gradei  See  the  extended  note  to 
O'JDiiMT.  Pkilad^k^  30  Am.  St  Rftp..841 


HowsMON  t;,  Trbnton  Watbr  Gompant. 

[mKimoimi,  aot] 

OoBTBAOTB,  Who  MAT  SuB  Thbrboh.^A  penoD  for  whoee  benefit  an  expi 
promiie  ie  made  in  a  Talid  oontraot  between  othert  may  maintain  an 
action  thereon  in  hie  own  name.  The  contract  mnet  hare  been  made 
lor  hie  benefit  ss  its  object,  and  he  mast  be  intended  to  be  benefited 
thereby. 

CoMTRAcra,  Who  mat  Svb  Thxbbon.— A'  third  persmi  who  is  only  tndi« 
rectly  and  incidentally  benefited  by  a  aontraot  has  no  right  ol  aotton 
thereon. 

CoNTBAOn  TO  SuppLT  GirT  WITH  Watbb,  Pbopbbtt  Owmbb's  Suit  Thxrboh. 
If  a  water  company  contracts  with  a  oity  to  supply  water  for  the  ex  tin* 
gniihment  of  fires,  and  to  be  answerable  for  damages  resulting  from  a 
failnre  to  eomply  with  snch  contract  a  property  owner  and  taxpayer 
within  snch  city  has  no  contract  relations  with  snch  water  company, 
and  therefore  oannot  maintain  an  aotion  against  it  upon  the  contract 
for  damages  arising  from  a  failure  to  supply  water  as  agreed  upon, 
though  such  failure  has  fesulted  in  the  destruction  of  his  property  bj 
fire. 


Harber  and  Knight  and  A.  W*  MtUlim^  Cor  the  appellant. 

JZ.  L,  Yeager,  for  the  respondent. 

^^^  Bbaos,  J.  This  is  an  appeal  from  the  judgment  of  the 
circuit  court  of  Grundy  county,  sustaining  a  demurrer  to  the 
plaintiffs  petition,  the  material  allegations  of  which  are  in 
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substance  as  follows:  That  the  plaintiff  is  a  resident  dtisen 
and  taxpayer  of  the  town  of  Trenton  in  i^aid  county,  and  the 
owner  of  a  large  amount  of  valuable  property  within  the  cor« 
porate  limits  of  said  town,  subject  to  taxation  for  ordinary 
purposes,  and  to  a  special  tax  of  five  mills  on  the  dollar  annu- 
ally for  the  purpose  of  discharging  the  obligations  of  said  town 
to  the  defendant  on  the  contract  sued  on  herein,  all  of  which 
he  has  regularly  and  promptly  paid. 

That  by  a  contract  entered  into,  by  ordinances*  between  the 
town  of  Trenton  and  the  defendant,  the  said  defendant  (in 
consideration  of  the  franchise  granted  it,  and  the  privilege  of 
collecting  certain  water  rates  from  its  citizens,  and  of  the  sum 
of  two  thousand  dollars,  to  be  paid  annually  by  the  town,  to 
be  raised  by  an  annual  tax  of  five  mills  as  aforesaid,  all  of 
which  the  defendant  has  received  and  enjoyed)  promised  and 
agreed  with  said  town  to  furnish  at  all  times  an  adequate 
supply  of  good,  clear,  and  wholesome  water,  for  fire  and  other 
purposes,  for  public  and  private  use,  under  such  a  pressure 
"^  as  to  have  the  power  to  throw  at  all  times  six  streams  of 
water  through  fifty  feet  of  two  and  one-half  inch  rubber  hose, 
and  one  inch  ring  nozzle  eighty  feet  high  in  the  business  por- 
tion of  the  town,  and  to  throw  at  least  two  effective  streams 
at  any  one  time,  in  any  other  part  of  the  town  accessible  from 
the  mains;  and  further  agreed  that  "  should  said  water  com- 
pany from  lack  of  water  supply,  or  any  other  cause  except 
providential  or  unavoidable  accident,  fail  to  furnish  a  reason- 
able or  adequate  supply  of  water  to  extinguish  any  fire,  then 
it  shall  be  liable  for  all  damages  occasioned  by  such  fire  or 
neglect." 

That  on  the  24th  of  March,  1889,  plaintiff's  dwelling-house 
in  said  town,  with  the  household  and  kitchen  furniture  and 
wearing  apparel  therein  contained,  ail  of  the  value  of  three 
thousand  seven  hundred  dollars,  was  destroyed  by  fire,  that 
said  house  was  close  to  the  main  of  defendant,  and  situ- 
ated at  a  place  where,  in  the  event  a  fire  should  there  occur, 
it  was  the  duty  of  defendant  under  said  contract  to  furnish 
an  adequate  supply  of  water  with  force  and  power  suflicient 
to  extinguish  such  fire;  which  the  defendant,  without  any 
providential  or  unavoidable  accident,  failed  to  do,  and,  bj 
reason  of  such  failure,  plaintiff^s  property  was  destroyed,  to  his 
damage  in  the  sum  of  three  thousand  seven  hundred  dollars. 

1.  It  is  well-established  law  in  this  state,  by  a  line  of  deci* 
lions  extending  from  the  year  1847  to  the  present  date, "  that  a 
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penon  for  whoie  benefit  an  express  promise  is  made  in  a  valid 
eontraot  between  others  may  maintain  an  action  upon  it  in 
his  own  name'':  EUi$  y.  Harri$an,  104  Mo.  270;  SUU4  t.  Lor 
dedsOoi  Lighi  Co.,  102  Ma  472;  22  Am.  8t  Rep.  789;  FUb^ 
gerald  ▼.  Barker,  70  Ma  686;  Roger$  ▼.  GatnM,  61  Ma  466; 

68  Ma  689;  Metf$r  ▼•  LaweU,  44  Ma  828;  RoNnn$  w.  Ayres,  10 
Ma  639;  47  Am.  Dec.  126;  Bank  of  Muoowri  y.  Benaiti,  10  Ma 
621.  And  such  is  now  the  prevailing  doctrine  in  America,  by 
the  great  weight  *^*  of  authority:  3  Am.  4k  Eng.  Bncy.  of 
Law,  868,  note  6.  This  doctrine,  originally  an  exception  to 
the  rule  that  no  claim  can  be  sued  upon  contractually  unless 
it  is  a  contract  between  the  parties  to  the  suit,  has  become  so 
general  and  far  reaching  in  its  consequences  as  to  have  ceased 
to  be  simply  an  exception,  but  is  recognized,  within  certain 
limitations,  as  an  affirmative  rule. 

The  foregoing  cases  from  this  court  are  in  harmony  with 
the  rule  as  laid  down  in  Lawrence  v.  Fox^  20  N.  Y.  268,  *'  that 
an  action  lies  on  a  promise  made  by  the  defendant,  upon  valid 
consideration  to  a  third  party,  •  •  •  •  although  the  plaintift 
was  not  privy  to  the  consideration  and  that  such  promise  is 
to  be  deemed  made  to  the  plaintiff  if  adopted  by  him,  though 
he  was  not  a  party  to  or  cognizant  of  it  when  made":  Meyer 
V.  Lowell,  44  Mo.  328.  **It  is  not  every  promise  [however] 
made  by  one  to  another,  from  the  performance  of  which  a 
benefit  may  ensue  to  a  third,  which  gives  a  right  of  action  to 
such  third  person,  he  being  neither  privy  to  the  contract  nor 
to  the  consideration.  The  contract  must  be  made  for  his 
benefit,  as  its  object,  and  he  must  be  the  party  intended  to  be 
benefited  ":  Simeon  v.  Brown^  68  N.Y,  355;  Vrooman  v.  Turner^ 

69  N.  Y.  280;  26  Am.  Rep.  195;  WHghi  v.  Terry,  28  Pla.  160; 
Austin  V.  Seligman,  18  Fed.  Rep.  619;  Burton  v.  Larkin,  36 
Kan.  246;  59  Am.  Rep.  641,  and  cases  cited.  In  other  words, 
the  rule  is  not  so  far  extended  as  to  give  to  a  third  person, 
who  is  only  indirectly  and  incidentally  benefited  by  the  con- 
tract, a  right  to  sue  upon  it"  But  *'  the  name  of  the  person 
to  be  benefited  by  the  contract  need  not  be  given,  if  he  is 
otherwise  sufficiently  described  or  designated.  Indeed,  he 
may  be  one  of  a  class  of  persons,  if  the  class  is  sufficiently 
described  or  designated  ":  Burton  v.  Larkin,  36  Kan.  246;  69 
Am.  Rep.  641;  Johannes  v.  Phenix  Ins.  Co.,  66  Wis.  60;  67 
Am.  Rep.  249. 

•••  In  the  opinion  delivered  by  Allen,  X,  in  Vrooman  ▼. 
Turner  (1877),  69  N.  Y.  280,  26  Am.  Rep.  195,  it  was  said: 
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''Judges  have  differed  as  to  the  principle  upon  which  Law* 
rence  v.  Fox^  20  N.  Y.  268,  and  kindred  cases  rest,  but  in  every 
case  in  which  an  action  has  been  sustained  there  has  been  a 
debt  or  duty  owing  by  the  promisee  to  the  party  claiming  to 
sue  upon  the  promise.  Whether  the  decisions  rest  upon  the 
doctrine  of  agency,  the  promisee  being  regarded  as  the  agent 
of  the  third  party,  who,  by  bringing  his  action  adopts  his  acts* 
or  upon  the  doctrine  of  a  trust,  the  promisor  being  regarded 
as  having  received  money  or  other  thing  for  the  third  party, 
is  not  material.  In  either  case  there  must  be  a  legal  right, 
founded  upon  some  obligation  of  the  promisee,  in  the  third 
party,  to  adopt  and  claim  the  promise  as  made  for  his  benefit'' 

An  examination  of  very  many  cases  decided  before  and 
since  it  was  so  held  in  that  case  satisfies  us  that  the  rule  has 
been  confined  to  such  cases  in  this  state  as  well  as  elsewhere, 
and  upon  that  principle,  when  this  case  was  before  the  Kan* 
sas  City  court  of  appeals  in  an  action  by  another  party 
{Phoenix  In$.  Co.  v.  Trenton  Water  Co.^  42  Mo.  App.  118),  it  was, 
in  effect,  held  that  the  plaintiff  had  no  cause  of  action  against 
the  water  company  because  the  town  of  Trenton  was  under  no 
obligation  to  the  plaintiff  to  furnish  an  adequate  supply  of 
water  and  power  to  extinguish  the  fire  by  which  the  premises 
were  consumed.  And  in  support  of  its  position  the  following 
additional  cases  were  cited:  Davie  v.  Clintdn  Water  Worke 
Co.^  64  Iowa,  69;  37  Am*  Rep.  186;  Niekereon  v.  Bridgeport 
Hydraulic  Co^  46  Conn.  24;  33  Am.  Rep.  1;  Ferrie  v.  Careon 
Water  Co.^  16  Nev.  44;  40  Am.  Rep.  486;  Fowler  v.  Athene  etc. 
Water  Worke  Co.,  83  6a.  219;  20  Am.  St.  Rep.  318,  and  Atkin- 
eon  V.  Newcaetle  etc.  Water  Worke  Co.^  L.  R.  2  Ex.  Div.  441. 

The  last  of  these  cases  is  not  in  point,  since  the  action  in 
that  case  was  for  the  breach  of  a  public  statutory  duty,  and 
the  court  held  that  the  action  would  not  *^^  lie  because  the 
statute  gave  no  right  of  action  to  the  plaintiff.  The  cause  of 
the  action  in  each  of  the  other  cases  was  for  a  breach  of  duty 
which  it  was  alleged  the  defendants  owed  the  plaintiff  under 
a  contract  with  the  city,  to  which  the  plaintifl  was  not  a  party, 
whereby  they  agreed  to  furnish  an  adequate  supply  of  water 
and  power  to  extinguish  fires  in  the  town  or  city.  To  which 
it  was  replied  in  the  Connecticut  case  (decided  in  1878): 
'^  Whatever  benefit  the  plaintiffs  could  have  derived  from  the 
water  would  have  come  from  the  city  through  its  fire  depart- 
ment. The  most  that  can  be  said  is,  that  the  defendants  were 
under  obligation  to  the  city  to  supply  the  hydrants  with  water, 
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The  city  owed  a  puMic  duty  to  the  plaintiffs  to  extinguish 
their  fire.  The  hydrants  were  not  supplied  with  water,  and 
so  the  city  was  unable  to  perform  its  duty.  We  think  it  clear 
that  there  was  no  contract  relation  between  the  defendants 
and  the  plaintiffs,  and  consequently  no  duty  which  can  be 
the  basis  of  a  legal  claim." 

In  the  Iowa  case,  decided  in  1880,  it  was  replied:  '*The 
city,  in  exercise  of  its  lawful  authority,  to  protect  the  prop- 
erty of  the  people,  may  cause  water  to  be  supplied  for  extin- 
guishing fires,  and  for  other  objects  demanded  by  the  wants 
of  the  people.  In  the  exercise  of  this  authority  it  contracts 
with  defendant  to  supply  the  water  demanded  for  these  pur- 
poses  It  cannot  be  claimed  that  the  agents  or  ofiScers 

of  the  city  employed  by  the  municipal  government  to  supply 
water,  improve  the  streets,  or  maintain  good  order  are  liable 
to  a  citizen  for  loss  or  damage  sustained  by  reason  of  the  fail- 
ure to  perform  their  duties  and  obligations  in  this  respect. 
They  are  employed  by  the  city,  and  responsible  alone  to  the 
city.  The  people  must  trust  to  the  municipal  government  to 
enforce  the  discharge  of  duties  and  obligations  by  the  oflScers 
and  agents  of  that  government"  In  the  Nevada  case,  decided 
»"  in  1881,  after  citing  Vrooman  v.  Turner,  69  N.  Y.  280, 
25  Am.  Rep.  195,  with  approval,  and  quoting  the  reform,  it 
was  replied:  "  The  board  of  trustees  of  the  town,  in  the  exer- 
cise of  a  discretionary  power  conferred  upon  them  by  the 
legislature,  contracted  for  a  supply  of  water  for  the  extinguish- 
ment of  fires.  The  plaintiff,  in  common  with  the  other  resi- 
dents of  the  town,  enjoyed  the  advantages  of  this  contract. 
He  had  an  indirect  interest  in  the  performance  of  the  contract 
by  the  water  company,  as  had  all  of  the  property  holders  of 
the  town,  but  such  an  interest  is  not  sufiBcient  to  constitute 
the  privity,  either  directly  or  by  substitution,  which  must 
exist  in  order  to  give  him  a  right  of  action  upon  the  contract." 

In  the  Georgia  case,  decided  in  1889,  in  an  opinion  by 
Bleckley,  C.  J.,  it  was  replied:  **The  present  case  is  not  based 
upon  the  breach  of  a  statutory  duty,  but  solely  upon  failure 
to  comply  with  a  contract  made  with  the  municipal  govern- 
ment of  Athens.  To  that  contract  the  plaintiff  was  no  party, 
and  the  action  must  fail  for  the  want  of  the  requisite  privity 

between  the  parties  before  the  court There  being  no 

ground  for  recovery,  treating  the  action  as  one  ex  eofUradu, 
is  it  better  founded  treating  it  as  one  ex  delictof  We  think 
not.    The  violation  of  a  contract  entered  into  with  the  pub- 
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lie,  the  breach  being  made  by  mere  omission  or  nonfeasance, 
is  no  tort,  direct  or  indirect,  to  the  private  pro};crtj  of  an  indi- 
vidual, though  he  be  A  member  of  the  comnamity,  and  a  tax- 
payer to  the  government.  Unless  made  eo  by  the  statute,  a 
city  is  not  liable  for  failing  to  protect  the  inhabitants  against 
the  destruction  of  property  by  fire:  Wright  y.  Augusta^  78 
Ga.  241;  6  Am.  St.  Rep.  256;  7  Am.  &  Eng.  Ency.  of  Law,* 
997,  et  seq." 

The  case  in  hand  is  on  the  contract  made  by  the  water 
company  with  the  town  of  Trenton,  and  the  only  feature  that 
it  presents  that  can  take  it  out  of  the  principle  laid  down  in 
these  cases  is  that  provision  was  '^*  made  in  this  contract 
for  a  special  tax  to  be  raised  to  provide  part  of  the  consider- 
ation the  water  company  was  to  and  did  receive,  to  which 
the  plaintiff  contributed,  and  an  express  promise  contained  in 
the  contract  that  '*  should  said  water  company  from  lack  of 
water,  or  any  other  cause,  except  providential  or  unavoidable 
accident,  fail  to  furnish  a  reasonable  or  adequate  supply  of 
water  to  extinguish  any  fire,  then  it  shall  be  liable  for  all 
damages  occasioned  by  such  fire  or  neglect";  this  argument 
being  that  here  is  an  express  promise  of  indemnity  in  a  con- 
tract in  which  the  plaintifl'  is  privy  to  the  consideration  at 
least. 

The  argument  was  met  by  the  supreme  court  of  Iowa  in 
Becker  v.  Keokuk  Water  Works,  79  Iowa,  419,  18  Am.  St  Rep. 
377,  decided  in  1890,  probably  not  published  when  this  ques- 
tion was  before  the  Kansas  City  court  of  appeals,  in  the  fol- 
lowing manner:  1.  **  The  chief  question  raised  by  the  demurrer 
was  considered  in  Davis  v.  Clinton  Water  Works  Co.,  54  Iowa, 
59,  37  Am.  Rep.  185,  and  decided  adversely  to  the  claim  now 
made  by  plaintiff.  But  he  contends  that  this  case  differs 
from  that  in  several  tnaterial  particulars.  In  this  case  a 
special  fund  was  raised  by  the  city  to  pay  for  a  sufficient  sup- 
ply of  water  for  use  in  case  of  fires,  and  to  that  fund  plaintiff 
contributed.  It  is  said  that  in  making  the  contract,  and  in 
levying  and  collecting  the  taxes  required  by  its  provisions, 
the  city  acted  as  a  mere  agent  We  do  not  think  the  fact 
that  the  city  levies  and  collects  a  tax  to  be  paid  to  defendant 
creates  any  privity  of  interest  between  defendant  and  the  tax- 
payers. In  making  the  contract  the  city  discharged  one  of 
the  duties  for  which  it  was  created;  and  in  raising  the 
required  money  it  only  provided  the  consideration  due  from 
it  by  virtue  of  the  contract     It  will  hardly  be  claimed  that 
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defendaot  could  proceed  against  a  taxpayer,  in  the  first 
instance,  for  any  unpaid  money  due  under  the  contract  from 
the  city/' 

'^'  ^  It  was  decided  in  Van  Horn  y.  City  of  De%  Moinegj  6S 
Iowa,  448, 50  Am.  Rep.  760,  that  the  city  was  not  liable  for  the 
failure  of  the  water- works  company  to  furnish  the  water  required 
by  its  contract  to  extinguish  fires,  even  though  the  city  had 
taken  a  contract  from  the  company  to  protect  it  from  liability 
rhich  might  arise  for  malfeasance  or  neglect  on  the  part  of 

the  company Much  stress  is  placed  by  appellant  upon 

that  part  of  section  18  which  provides  *  that  said  company 
ahall  be  liable  for  all  injury  to  persona  or  property  caused  by 
the  negligence,  mismanagement,  or  fault  of  itself  or  its  em- 
ployees while  engaged  in  the  construction  or  operation  of  said 
works.'  Municipal  corporations  have  and  can  exercise  only 
such  powers  as  are  expressly  granted  to  them  by  law,  and 
eoch  incidental  ones  as  are  necessary  to  make  those  powers 
Available,  and  are  essential  to  effectuate  the  purposes  of  the 
corporation;  and  those  powers  are  strictly  construed:  Clark 
T..  City  of  Pe$  Moines,  19  Iowa,  212;  87  Am.  Dec.  423;  Ife- 
PKer$on  y.  Foster,  48  Iowa,  57;  22  Am.  Rep.  215.  The  law 
which  authorises  cities  to  contract  with  individuals  and  com- 
panies for  the  building  and  operating  of  water-works  confers 
no  power  upon  a  city  to  make  a  contract  of  indemnity  for  the 
individual  benefit  of  a  taxpayer,  for  a  breach  of  which  he 
could  maintain  an  action  in  his  own  name.** 

The  town  of  Trenton,  under  its  charter,  had  power  to  pass 
ordinances  *'to  prevent  and  extinguish  fires'' (Laws  1856, 
p.  353),  and  as  incident  thereto  power  to  contract  for  a  supply 
of  water  for  that  purpose.  But  it  would  seem,  under  the 
authorities  cited,  the  plaintiff  cannot  maintain  this  action  for 
cogent  reasons  which  have  and  may  be  put  in  several  ways: 

1.  Although  it  was  within  the  power  of  the  town  by  con- 
tract to  supply  water  for  the  purpose  of  extinguishing  fires,  it 
did  not  owe  the  duty  of  extinguishing  fires  to  plaintiff:  Helier 
y.  Sedalia^  53  Mo.  159;  14  Am.  Rep.  444.  '^^  Consequently, 
the  case  is  not  brought  within  the  line  of  adjudicated  cases 
wliich  maintain  an  exception  to  the  rule  that  suit  upon  a  con* 
tract  must  be  brought  by  a  party  to  the  contract  in  cases 
where  the  promisee  owed  a  duty  to  the  third  party,  which 
the  promisor  undertook  to  perform. 

2.  A  municipal  corporation,  in  making  contracts  for  the 
benefit  of  its  citizens,  acts  for  them  collectively,  and  for  all  of 
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them  in  eyery  act,  and  the  relation  of  privity  is  not  and  can- 
not be  introduced  into  such  contracts,  by  reason  of  taxpay- 
ing  or  the  discharge  of  any  civil  duty  by  any  individual 
citizen. 

8.  The  benefits  to  be  conferred  upon  the  individual  citizen 
by  the  contract  is  incidental  to  the  contract,  the  primary  ob* 
ject  of  which  is  the  benefit  of  all  the  citisens  in  their  corporate 
capacity. 

4.  It  does  not  clearly  appear  that  the  benefit  was  intended 
for  the  citizens  in  their  individual  capacity,  but  may  hava 
been  intended  for  the  protection  of  the  municipality,  and,  in 
the  absence  of  express  power  in  the  municipality  to  make 
contracts  for  the  indemnity  of  its  individual  citizens,  should 
be  so  construed:  City  of  Kamas  v.  O'Connell,  99  Ma  357. 

5.  The  relation  that  the  contractor  sustained  to  the  town  was 
that  of  its  agent  or  servant  to  carry  out  the  obligations  of  tha 
contract  upon  its  part  for  the  benefit  of  all  the  citisens  of  the 
municipality;  and  for  the  enforcement  of  the  terms  thereof 
the  citizens  must  look  to  the  authorities  of  the  city,  and  can* 
not  individually  audntain  an  aclion  for  a  breach  of  the  con* 
tract. 

6.  The  town  had  no  authority  to  make  a  contract  to  indem- 
nify the  plaintifi*  for  the  loss  of  his  property  by  fire  resulting 
from  the  neglect  of  its  agents  or  servants  to  furnish  an  ade- 
quate  supply  of  water  to  put  it  out,  and  therefore  could  not 
make  such  a  contract  that  would  be  binding  on  another. 

'^*  The  appellant  is,  however,  not  without  authority  to 
sustain  his  position.  In  a  recent  case  in  Kentucky,  decided 
in  1889,  the  supreme  court  of  that  state  held  that  *'  where  a 
water  company  has  contracted  with  a  city  to  furnish  at  all 
times  a  supply  of  water  sufficient  for  the  protection  of  the 
inhabitants  and  property  of  the  city  against  fire  the  com* 
pany  must  answer  in  damages  for  loss  by  fire  resulting  from 
:ts  failure  or  refusal  to  perform  its  contract":  Padtieah  LxKinr 
her  Co,  V.  PadvMh  Water  Supply  Co.,  89  Ky.  340;  25  Am.  Sfc. 
Rep.  536.  Authority  for  this  proposition  is  not  therein  cited, 
and  the  reasoning  upon  which  the  position  is  rested  does  not 
seem  to  us  entirely  satisfactory. 

The  plaintifi^'s  contention  also  receives  some  support  from 
the  reasoning  of  Judge  Thompson  in  Lampert  v.  Laclede  Gae 
Light  Co.^  14  Mo.  App.  376,  according  to  whose  views  it  would 
seem  that  the  contract  declared  upon  here  should  raise,  on 
the  part  of  the  defendant,  a  public  duty  to  be  performed  for 


CC?  IIowsMON  V.  Trenton  Water  Co.      [Missourii 

the  benefit  of  the  inhabitants  of  the  town  distributivelj,  and 
for  the  negligent  nonperformance  of  that  duty  an  action 
.would  lie  by  the  town  "suing  upon  the  contract,  or  by  any 
individual  specially  damaged  thereby,  proceeding  as  for  the 
nonperformance  of  a  public  duty«  and  setting  up  the  contract 
by  way  of  inducement." 

As  before  stated,  the  suit  here  is  upon  the  contract,  and  not 
against  the  water  company  for  the  negligent  nonperformance 
of  a  public  duty,  and  these  yiews  have  simply  persaaaiTe 
force.  At  all  eventa,  the  position  of  the  Kansas  City  ooort  of 
appeals  and  the  ruling  of  the  court  below  in  this  case  is  sns- 
tained  by  the  weight  of  authority,  and  the  judgment  herein 
will  be  affirmed. 

All  concur  except  Barclay,  J.,  absent 

OoKTRiiani  lOR  TKB  BursiR   OF  Tkbd  Pbmov— Was  mat  Sum 

Thebson. — If  one  make  a  promiae  to  another  for  thobonefit  of  and  availabia 
to  a  third  person,  the  latter  can  maintain  an  action  on  the  promiae  ia  his  own 
name:  Maxqf  T.  New  HampMrB  etc  /m.  Co.,  64  Minn.  272;  40  Am.  St 
Rep.  325;  bat  in  Lmneman  t.  Monm,  96  Midi.  178;  89  Am.  St  Bep.  528, 
it  was  held  that  a  promiae  made  by  ono  person  to  another  for  tlie  benefil  of 
a  third,  who  ii  a  straager  to  the  oonaideration,  cannot  be  enforced  hj  the 
In  iter.    Thifl  aabjeot  ia  fnlly  diaonaMd  in  a  monographic  note  to  the  latter 


Contract  bbtwbsh  Muhioipalitt  avd  Watsb  Oompavt— Riqht  ov 
Pkivats  Owhbe  to  Rbootbe  iOE  B&BAOK  OT. — ^A  contract  and  franchise 
granted  by  a  city  to  a  water  company  reqairing  that  the  *' grantee  ahail  ood* 
fitantly,  day  and  night,  except  in  caae  oi  unavoidable  accident,  keep  all  fire- 
hydrants  supplied  for  constant  serrioe,  and  keep  them  in  good  order,**  does 
not  give  to  a  private  owner  within  the  city  limits^  whose  property  is  de- 
istroyed  by  fire,  any  right  of  action  against  snob  water  company  on  account 
of  its  breach  of  contract  in  failing  to  famish  water  as  agreed.  In  snoh  case 
there  is  no  privity  of  contract  between  the  water  company  and  the  private 
owner:  Eaton  t.  Fairbuiry  WaUr  etc  Cb..  87  Nek  646}  40  Am.  8t  Aepi  610t 
and  note^  with  tho  «Mea  ooUected. 
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State  v.  Walbbidgb. 

[119  MiMonBx,  an.] 

Btatdtb.— A  RsPBAL  BT  IMPLICATION  do6t  not  6zut  uiilMi  th«rt  it  A  potU 
tire  r«piigiuuio7  betweeo  the  proviaions  of  the  new  law  and  thoee  of  the 
old,  aad  oTen  then  the  law  is  repealed  by  implieation  only  pro  tamio  to 
the  extent  of  the  repngnanoy. 

Defimitiom. — A  Pbnaltt  is  a  punishment  whioh  the  law  exacts  for  its  Tiola- 
tion,  and  may  be  fine,  forfeiture,  depriration  of  oAoe  or  other  right*  or 
by  any  other  means  sanctioned  by  law. 

OoMariTUTioHAL  Law--Rbmotal  iBOM  OmoM,  fOB  What  Caqsm  mat 
BX  AuTHOBiZBD. — If  the  oonstitution  of  the  state  declares  that  the 
legislature  shall,  in  addition  to  other  penalties^  proride  for  removal  from 
office  of  county,  city,  town,  and  township  officers  on  oonTiction  of  illegal, 
corrupt,  or  fraudulent  riolation  or  neglect  of  official  duty,  the  legislature 
is  not  thereby  limited  to  the  power  of  passing  laws  for  the  removal  of 
officers  on  the  ground  specified  in  this  provision  of  the  constitution. 

MUMICIPAL  GoRPOBATI01I8~CRIMI8»   PoWXB  to  PbOTIDB  bob  PUMIBHMBIIT 

OF. — Though  an  act  is  made  criminal,  and  punisbabU  by  the  laws  of  the 
state,  a  municipality  may  also  make  it  punishable,  and  authorias  pro* 
oeedings  for  the  imposition  of  such  punishment. 

MimioiPAL  CoRPOBATioNs.— All  OaDuiAvaM  of  ICvmioipai*  OoBPOBATioirs 
within  the  limits  of  their  authority  have  the  force  of  laws  passed  by  tho 
legislature  of  the  state. 

MuBioiPAL  CoRPo&ATioifs.— Thb  Bxmotal  OF  AV  Offiobb  of  A  municipal 
corporation  for  just  and  reasonable  cause  ia  one  of  its  common-law 
powers. 

PuBUO  Offioxbs— Bbmotal  of— Mbanb  of  BzBBonnra  Powbb  of. — When 
a  municipal  ordinance  provides  for  the  removal  of  officers  for  specific 
causes,  but  does  not  point  out  the  means  whereby  the  removal  is  to  be 
effected,  the  means  necessary  to  the  exercise  of  the  power  pass  as  inci- 
dents of  the  grant. 

PvBuo  Ofpiobbb.— Rbmotal  fbom  Offiob  fob  Caubb  oabmot  Taxb  Plaob 
Without  Notiob  to  the  aocused  officer.  Though  the  law  conferring 
authority  to  make  such  remoral  does  not  expressly  provide  for  such  no- 
tice, still  it  must  he  presumed  to  have  been  intended  as  a  prerequisite 
to  the  exercise  of  the  power. 

Public  Officbbb— Rbmotal— QuxanoM  fob  thb  Coubtb.— Thouor  tmb 
removal  of  an  officer  for  cause  is  authorised  by  law,  the  courts  must  de- 
termine the  sufficiency  of  the  alleged  cause. 

PuBUo  OraoBBs. — A  Municipal  Ordinancb  Authorizivo  thb  Matob  to 
Rbmovb  am  Offiobb  for  Causb  is  valid,  and  entitles  the  mayor  to 
exercise  all  powers  incident  to  the  authority  conferred,  such  as  giving 
notice  to  the  accused  of  the  charges  against  him,  and  hearing  witnssssB 
offered  either  in  his  behalf  or  in  support  of  such  charges. 

Leverett  Bell  and  WiUiam  B.  Thompsonf  for  the  relator. 

W.  0.  Marshall,  for  the  respondent. 

*^^  Shbrwood,  J.  By  this  original  proceeding  in  thia 
court  a  rule  was  issued  and  senred  on  the  mayor  of  St.  Louis, 
requiring  him  to  show  cause  why  he  should  not  be  prohibited 
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from  proceeding  to  try  the  relator  on  certain  charges  wbich 
bad  been  preferred  against  him  by  Robert  B.  McMath,  presi- 
dent of  the  board  of  public  improvements,  which  charges 
showed  upon  their  face  certain  derelictions  of  official  datj  on 
the  part  of  relator  as  commissioner  of  public  buildings. 

After  setting  forth  the  notice  to  the  relator  from  the  mayor, 
the  charges  preferred,  and  the  items  and  particulars  offered 
in  their  support,  the  petition  praying  for  the  writ  concludes: 
**  The  relator  states  that  no  provisions  of  law  have  been  en« 
acted  or  are  in  force  governing  proceedings  at  a  trial  of  the 
character  aforesaid  before  the  mayor,  or  providing  means  by 
which  the  relator  can  compel  the  attendance  of  witnesses  on 
his  behalf  at  said  hearing,  or  denouncing  the  pains  and  pen- 
alties of  perjury  against  witnesses  who  at  said  proceedings 
shall  testify  falsely  to  any  material  fact  in  the  matter,  or  pn^ 
viding  for  a  trial  by  jury. 

"  That  under  the  general  statutes  of  this  state,  by  sections 
7127-7130,  the  circuit  court  of  the  city  of  St.  Louis  has  exclu- 
sive jurisdiction  of  the  trial  and  determination  of  the  matters 
which  the  said  ^*  mayor  is  proceeding,  as  aforesaid,  to  try 
and  determine  in  the  premises,  and  at  said  trial  in  the  cir- 
cuit court  the  accused  is  entitled  to  a  trial  by  jury. 

^  That  the  proceedings  of  the  mayor,  as  aforesaid,  are  an 
infringement  on  the  rights  of  the  relator,  and  are  an  attempt 
to  exercise  authority  that  the  mayor  does  not  possess,  and  are 
an  encroachment  upon  the  authority  and  jurisdiction  of  the 
courts  of  this  state. 

**  Wherefore,  the  relator  prays  that  a  writ  of  prohibition  to 
the  said  Cyrus  P.  Walbridge,  mayor,  as  aforesaid,  be  directed, 
prohibiting  him  from  proceeding  or  holding  the  trial  afore- 
said,"  and  is  duly  certified. 

The  respondent,  for  his  return,  demurred  generally  on  the 
ground  that  the  petition  did  not  state  facts  sufficient,  etc 
And  because  the  facts  stated  in  the  petition  did  not  bring  this 
cause  within  the  classification  of  causes  enumerated  in  section 
7  of  article  14  of  the  constitution,  nor  within  section  7127  of 
the  Revised  Statutes  of  1889,  etc.,  etc.  These  sections  were 
enacted  in  1877:  Laws  of  1887,  p.  846. 

Section  7  aforesaid  of  the  constitution  declares:  ''The  gen- 
eral assembly  shall,  in  addition  to  other  penalties,  provide 
for  the  removal  from  office  of  county,  city,  town,  and  town* 
ship  officers  on  conviction  of  willful,  corrupt^  or  fraudulent 
violation  or  neglect  of  official  duty.** 
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Section  7127  of  the  statute,  in  obedience  to  the  constitu- 
tional mandate  just  quoted,  and  also  of  section  18  of  article  2 
of  that  instrument,  provides  that  ^^any  person  elected  or 
appointed  to  any  oflBce  or  employment  of  trust  and  profit, 
under  the  laws  of  this  state,  or  any  ordinance  of  any  munici* 
pality  in  this  state,  except  such  officers  as  may  be  removed 
by  impeachment,  who  shall  fail  to  personally  devote  his  time 
to  the  performance  of  the  duties  of  such  office  or  employment 
of  trust  or  profit,  and  any  county,  city,  town,  or  township 
officer  who  shall  ***  be  guilty  of  any  willful,  corrupt,  or 
fraudulent  violation  or  neglect  of  any  official  duty,  shall  for- 
feit his  office,  and  be  removed  therefrom  as  hereinafter  pro- 
vided.'* 

The  other  sections  relied  on  by  relator  provide  for  the 
enforcement  of  the  section  just  quoted,  by  a  complaint  filed 
by  a  prosecuting  officer,  etc.,  in  the  circuit  court,  and  a  trial 
after  so  many  days  with  and  by  a  jury  if  demanded,  and  for 
a  judgment  of  removal  if  the  defendant  be  found  guilty  of 
violating  the  provisions  of  section  7127,  etc. 

Section  5  of  article  4  of  the  city  charter  provides  that  *^any 
elected  city  officer  may  be  suspended  by  the  mayor  and  re- 
moved by  the  council  for  c^use;  and  any  appointed  officer 
may  be  removed  by  the  mayor  or  council  for  cause.  In  either 
case  the  mayor  shall  temporarily  fill  the  vacancy,  except  as 
hereinafter  provided/' 

The  office  of  relator  is  appointive,  and  its  term  is  four  yean 
(Revised  Ordinances,  687,  sec.  681),  not  expiring  until  1895. 
The  revised  ordinances,  in  briefer  terms  than  the  charter,  pro- 
vide for  the  removal  by  the  mayor  of  an  appointed  officer  ^*for 
cause''  (sees.  917,  919,  1105),  but  though  provision  is  made 
for  charges  being  preferred,  and  a  trial  had  where  the  mayor 
suspends  an  elected  officer  (sees.  918,  1094,  et  seq.),  yet  no 
such  provision  has  been  discovered  in  regard  to  appointive 
officers. 

*^^  The  foregoing  premises  are  laid  down  as  the  basis  for 
the  following  remarks: 

In  Manker  y.  Favlhaber^  94  Mo.  430,  action  was  brought 
against  the  mayor  and  others  for  damage  for  maliciously 
removing  the  plaintiff  from  the  office  of  city  collector,  in 
November,  1878.  The  defendants  justified  under  the  amended 
charter  of  that  city,  approved  March,  1875,  which  contained 
this  provision:  "The  mayor  .  •  •  •  shall  have  power,  with 
the  consent  of  the  board  of  aldermen,  to  remove  from  office 
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any  person  holding  office  created  by  charter  or  ordinance,  for 
cause,  and  on  application  of  tbree-fourthe  of  the  board  of 
aldermen  he  eball  be  compelled  to  remove  any  officer  created 
by  ordinance."  The  trial  court  refused  to  permit  that  section 
of  the  charter  to  be  read  in  evidencCy  and  instructed  the  jurr 
that,  under  the  constitution  and  laws  of  Missouri,  as  they 
existed  in  November,  1878,  the  mayor  and  board  of  aldermen 
of  the  city  of  Sedalia  had  no  legal  right  or  authority  to  remoTS 
the  plaintiff  from  the  office  of  city  collector.  This  action  of 
the  trial  court  was  held  erroneous;  that  the  charter  of  Sedalia 
was  unaffected  by  the  act  of  1877;  that  the  charter  not  con- 
ferring on  the  mayor  **^  and  aldermen  the  power  to  remove 
a  municipal  officer,  was  special  and  particular,  while  the  act 
of  1877  was  general  and  affirmative,  without  repealing  words; 
that  the  two  acts  were  not  irreconcilably  inconsistent,  and, 
therefore,  there  was  no  repeal  by  implication. 

That  ruling  cannot  be  otherwise  regarded  than  as  decisive 
of  this  case,  since  the  charter  of  St.  Louis  of  1876  ia  no  more 
inconsistent  with  the  general  law  of  1877  than  was  the  charter 
of  Sedalia  on  the  point  already  quoted.  Hanker  v.  FatUhaber 
94  Mo.  430,  has  been  approvingly  cited  as  to  repeals  bj 
implication  in  Stat$  v.  Noland^  111  Mo.  484,  and  directly  fol* 
lowed  in  State  v.  Stover ^  118  Mo.  202,  where  it  was  distinctly 
ruled  that  section  8233  of  the  Revised  Statutes  of  1889,  pro- 
viding that  an  official  stenographer  might  be  removed  without 
the  intervention  of  a  jury,  for  "  incompetency  or  any  miscon- 
duct in  office,"  by  the  judge  of  the  circuit  court,  on  charges 
entered  of  record,  and  notice  given,  could  stand  as  consistent 
with  section  7127,  aforesaid,  and  that  the  provisions  of  section 
8233  might  well  be  regarded  as  simply  furnishing  a  cumula* 
tive  remedy  to  that  ordained  in  the  former  section,  in  relation 
to  removals  for  failure  to  give  personal  attention  to  official 
duties. 

'*A  repeal  by  implication  must  be  by  necessary  implication. 
It  is  not  sufficient  to  establish  that  the  subsequent  law  or 
laws  cover  some,  or  even  all,  of  the  cases  provided  for  by  it; 
for  they  may  be  merely  affirmative,  or  cumulative,  or  auxiliary. 
But  there  must  be  a  positive  repugnancy  between  the  provi- 
sions of  the  new  law  and  those  of  the  old;  and  even  then  the 
old  law  is  repealed  by  implication  only  pro  ianto  to  the  extent 
of  the  repugnancy'':   Anderson's  Law  Dictionary,  879. 

Other  considerations  tend  toward  the  same  result  as  that 
announced  in  the  cases  cited.     It  will  be  observed  ***  that 
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section  7  of  article  14  aforesaid  says:  ''The  general  assembly 
shall,  in  addition  to  other  penalties,  provide  for  the  removal/' 
etc.  The  term  ^'  penalty"  has  been  defined  as  the  punishment 
which  the  law  inflicts  for  its  violation.  It  is  commonly  but 
not  exclusively  a  pecuniary  punishment;  it  embraces  as  well 
the  idea  of  forfeiture  as  of  a  fine:  18  Am.  A  Bug.  Bncy.  of 
Law,  269,  and  cases  cited. 

The  terms  "  penalty"  and  "  punishment*'  are  frequently  used 
as  the  synonyms  of  each  other.  Thus,  Webster  defines  punish- 
ment as  pain,  sufiering,  or  loss  inflicted  on  a  person  because 
of  a  crime  or  ofl^ense,  a  penalty  inflicted  by  a  court  of  justice; 
and  the  latter  term  he  defines  as  punishment  for  a  crime  or 
offense.  For  the  last  word  he  gives  as  synonyms,  misde- 
meanor, transgression,  delinquency;  and  for  misdemeanor  he 
gives  misconduct,  misbehavior.  He  also  gives  penalty,  fine, 
mulct,  as  the  equivalents  of  forfeiture;  that  is,  the  loss  of 
some  right,  estate,  oflSce,  or  effects  by  an  offense,  etc.  "  Pun* 
ishments  not  corporal  are  fines,  forfeitures,  suspension,  or 
deprivation  of  some  political  or  civil  right;  deprivation  of 
office,  and  being  rendered  incapable  to  hold  office'':  2  Bou* 
vier's  Law  Dictionary.  The  deprivation  of  any  civil  right  for 
past  conduct  is  punishment  for  such  conduct:  Cumminga  v* 
MissouH,  4  Wall.  277. 

Taking,  then,  the  word  '^  penalty"  in  the  broad  sense,  already 
set  forth  in  the  foregoing  definitions,  as  tantamount  to  pun- 
ishment, fine,  forfeiture,  deprivation  of  some  office  or  right, 
for  some  offense,  misdemeanor,  misconduct,  or  delinquency,  it 
is  not  difficult  to  see  that  the  framers  of.tbe  constitution  did 
not  intend  to  limit  the  power  of  the  general  assembly  to  pass 
laivs  for  removal  from  office  county,  city,  or  township  officers 
to  the  grounds  specified  in  section  7.  The  exercise  of  that 
power  was  commanded  '^  in  addition  to  other  penalties,"  penal- 
ties theretofore  existing  or  which' might  '*^  subsequently  be 
enacted. 

Long  before  the  constitution  of  1875  was  adopted  penal- 
ties had  been  imposed  by  the  general  assembly  for  official 
misconduct.  As  far  back  as  1825  we  had  a  statute,  still  on 
the  statute  books,  providing  for  punishing  any  officer  who 
should  be  convicted  of  "any  willful  misconduct  or  misde- 
meanor in  office,  or  neglect  to  perform  any  duty  enjoined  on 
him  by  law":  StaU  v.  Gardner,  2  Mo.  23;  SUts.  1835,  sec.  20, 
p.  200;  Rev.  Stats.  1845,  sec.  21,  p.  391;  Rev.  Stats.  1855,  sec. 
21,  p.  614;  Gen.  Stats.  1865,  sec.  21,  p.  808;  1  Rev.  Stats. 
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1879,  860. 1488;  Rev.  SUts.  1889,  sec.  8737.  Other  statutes 
are  still  extant  which  long  antedate  our  present  constitution, 
making  prorision  for  the  punishment  by  indictment,  And  for 
removal  from  oflSce  of  officers  found  guilty  of  willful  and 
malicious  oppression,  partiality,  or  abuse  of  authority  or 
extortion  or  fraud  committed  in  an  official  capacity:  Rev. 
SUts.  1835.  pp.  200,  201;  Rev.  SUts.  1845,  pp.  390, 891;  Ber. 
SUts.  1855,  pp.  618-615;  Oen.  SUts.  1866«  p.  808;  ReT.  SUts. 
1879,  sees.  1483-1486,  1488;  Rev.  SUts.  1889,  sees.  8732- 
8735. 

The  legislature  evidently  took  the  same  view  as  that  already 
announced  as  to  the  meaning  of  **  other  penalties,"  when 
they  enacted  section  1642  of  the  Revised  SUtotes  of  1879, 
which  first  provided  for  the  punishment  by  fine  or  imprison* 
ment,  or  both,  of  any  state,  county,  city,  town,  or  township  offi- 
cer for  drunkenness  in  office,  and  for  the  removal  of  such 
officer,  unless  one  liable  to  impeachment:  Rev.  SUU.  1889, 
sec.  8928. 

The  conclusion  from  the  premises  seems  ineviUble  that 
the  whole  machinery  of  the  law  as  then  provided,  or  there- 
after might  be  provided,  for  the  punishment  or  removal  from 
office  of  unworthy  officials,  was  regarded  by  the  framers  of 
the  constitution  as  furnishing  additional  penalties  to  those 
they  commanded  the  general  assembly,  by  section  7,  to  fur- 
nish **'  for  the  removal  of  the  class  of  officers  enumerated 
in  that  section.  If  the  words  in  question  do  not  bear  the 
meaning  here  imputed  to  them,  then  they  must  be  regarded 
as  without  meaning,  force,  or  efiect,  which  under  a  familiar 
rule  is  an  impossible  supposition.  If  these  views  be  correct, 
then  the  term  *'  other  penalties,''  as  used  in  section  7  afore- 
said, may  well  be  applied  also  to  provisions  in  the  city  charter 
and  in  ordinances  passed  in  pursuance  thereof,  punishing 
neglect,  misconduct,  or  misdemeanors  in  the  performance  or 
nonperformance  of  official  duty  by  removal  from  office. 
There  is  nothing,  certainly,  in  the  section  in  hand  which 
restricts  *' other  penalties"  to  those  created  by  the  general 
assembly,  and  no  reason  is  perceived  why  they  should  thus 
be  restricted.  This  court  is  thoroughly  committed  to  the 
doctrine  that  a  city  may  pass  ordinances  punishing  as  crimes 
acts  also  made  punishable  by  indictment  under  the  laws  of 
this  state.  In  Ex  parte  HollwedeU^  74  Mo.  401,  it  was  said: 
*  The  right  of  a  mniiicipal  corporation  in  this  sUte  to  main- 
Uin  iu  its  own  name  a  proceeding  to  recover  a  fine  for  nun- 
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obBervance  of  an  ordinance  has  never  been  questioned,  even 
though  there  be  a  general  law  of  the  state  also  imposing  a 
fine  for  a  like  ofiense":  Citing  St,  LouU  v.  Cafferaita^  24  Ma 
94;  Independence  ▼•  Moare^  32  Mo.  392;  Si.  Louie  y.  Bentz^  11 
Mo.  61;  StaU  ▼.  WiUer^  62  Mo.  592;  State  ▼.  Harper^  68  Mo. 
530. 

In  the  more  recent  case  of  St.  Lovie  y.  Sehoenbueeh^  95  Ma 
618,  under  the  general  welfare  clause  of  the  charter,  page 
326,  section  26,  paragraph  14,  providing  that  the  city  should 
have  power  '^to  pass  all  such  ordinances  not  inconsistent 
with  the  provisions  of  this  charter  or  the  laws  of  the  state, 
as  may  be  expedient  in  maintaining  the  peace,  good  govern- 
menty  health,  and  welfare  •f  the  city,  its  trade,  commerce, 
and  manufactures,  and  to  enforce  the  same  by  fines  and  pen- 
alties/* ***  it  was  ruled,  after  citing  some  of  the  above  au- 
thorities, that  an  ordinance  providing  for  the  punishment  of 
any  person  who  should  cruelly  beat  any  dumb  animal,  etc, 
should  be  deemed  guilty  of  a  misdemeanor,  and  upon  con- 
viction should  be  fined,  etc.,  was  valid,  notwithstanding  there 
was  no  special  grant  of  power  to  be  found  in  the  charter  for 
passing  such  an  ordinance;  and  notwithstanding  the  ofi*ense 
was  punishable  either  under  the  general  laws  of  this  state  or 
under  the  ordinance,  this  court  holding  that  the  general  wel- 
fare clause  heretofore  quoted  furnished  a  sufficient  basis  to 
uphold  the  ordinance  in  question;  that  it  was  not  inconsist- 
ent with  the  laws  and  constitution  of  this  state  under  the 
authorities  cited,  and  that  its  enforcement  was  fairly  within 
the  power  to  maintain  the  peace,  good  government,  and  wel- 
fare of  the  city.  By  parity  of  reasoning  the  same  principle 
may  well  be  applied  in  the  case  at  bar.  Surely  nothing  could 
more  conduce  to  the  good  government  and  welfare  of  the  city 
than  that  it  should  annex  "other  penalties"  (than  those 
enacted  by  the  general  laws  of  the  state)  for  the  punishment 
of  its  own  officers,  than  that  incompetent  or  unworthy  offi- 
cers should  be  removed  in  a  more  summary  way  than  that 
afforded  by  the  method  of  procedure  provided  in  section  7127 
and  its  associate  sections. 

The  legislators  of  a  city  when  assembled  for  the  perform- 
ance of  their  legitimate  functions,  and  when  acting  within  the 
confines  of  their  delegated  authority,  constitute,  as  Judge 
Scott  happily  expressed  it  in  Taylor  v.  Carondelei^  22  Ma  105, 
**  a  miniature  general  assembly,"  and  the  law-making  power 
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**gave  their  ordinances  •  •  •  •  the  force  of  laws  passed  by  the 
legishiture  of  the  state.** 

Lord  Abinger  said :  '*  The  by-law  has  the  same  e£Fect  within 
its  limits,  and  with  respect  to  the  persons  **^  upon  whom  it 
lawfully  operates,  as  an  act  of  parliament  has  upon  the  sub- 
jects at  large '':  Hopkim  ▼.  Mayors  4  Mees.  A  W.  621.  It  is 
hardly  necessary  to  say  that  this  is  the  general  view:  1  Dillon 
on  Municipal  Corporations,  4th  ed.,  sec.  308,  and  cases  cited; 
Fath  y.  Tower  Orcve  etc,  Ry.  Co.^  105  Mo.  548,  and  cases  cited. 

Besides,  as  stated  by  the  eminent  author  just  cited,  **  the 
power  to  amove  a  corporate  officer  from  his  oflSce,  for  reason- 
able and  just  cause,  is  one  of  the  common-law  incidents  of  all 
corporations.  This  doctrine,  though  declared  before,  has  bee& 
considered  as  settled  ever  since  Lord  Mansfield's  judgment 
in  the  well-known  case  of  2%tf  King  v.  Riehardsony  1  Burr.  619. 
It  is  there  denied  that  there-  can  be  no  power  of  amotion, 
unless  given  by  charterer  prescription;  and  the  contrary  doc- 
trine is  asserted — that  from  the  reason  of  the  thing,  from  the 
nature  of  corporationS|  and  for  the  sake  of  order  and  govern- 
ment,  the  power  is  incidental ":  1  Dillon  on  Municipal  Cor* 
porations,  sec.  240. 

In  this  instance  not  only  was  the  power  of  amotion  of  an 
offending  oflScer  for  reasonable  and  just  cause  one  of  the 
common-law  incidents  and  resultants  of  the  incorporation  of 
the  city,  but  it  was  specifically  conferred  by  the  charter,  and 
delegated  to  the  mayor,  and  enforced  by  ordinance.  It  is 
true  that  neither  charter  nor  ordinance  make  any  provision 
for  the  means  whereby  the  amotion  of  an  appointed  officer  is 
to  be  effected;  but  where  a  grant  of  power  is  given,  all  the 
means  necessary  to  effectuate  the  power  pass  as  incidents  of 
the  grant:  Sutherland  on  Statutory  Construction,  sec.  841  f  2 
Beach  on  Public  Corporations,*  sec.  1814;  Ex  parte  Marmu' 
duhey  91  Mo.  262;  60  Am.  Dec.  250,  and  cases  cited;  Orover 
V.  HucHns,  26  Mich.  476. 

In  the  case  presented,  the  power  to  amove  the  officer  is  ^  for 
cause,"  and  no  notice  is  mentioned  as  requisite  to  be  given  to 
the  officer  to  be  proceeded  against.  But  the  law,  in  accord- 
ance with  the  principles  ■••  of  justice — principles  which  are 
fundamental  and  eternal,  will  require  that  notice  be  given 
before  any  person  be  passed  upon,  either  in  person,  estate,  or 
any  other  matter  or  thing  to  which  he  is  entitled.  And  though 
the  statutes  do  not  in  terms  require  notice,  the  law  will  imply 
that  notice  was  intended:  Laughlin  T«  Fairbanie^  8  Mo.  870; 
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Wiciham  v.  Page,  49  Mo.  526;  Brown  v.  Weatherlyy  71  Mo. 
152.  And  what  the  law  will  imply  is  as  much  part  and  par* 
eel  of  a  legislative  enactment  as  though  set  forth  in  terms: 
State  V.  Board  of  Equalization^  108  Mo.  285;  Sutherland  on 
Statutory  Construction,  sec.  334,  and  cases  cited. 

Notice  in  this  case,  however,  had  been  given  and  charges 
preferred,  and  this  court,  following  the  authorities  elsewhere, 
has  decided  that  even  where  the  removal  is  ''  for  cause"  that 
still  notice  must  be  given:  State  v.  City  of  St  Louie,  90  Mo. 
19.  See,  also,  Mechem  on  Public  OflSces  and  OflScers,  sec. 
454.  But,  of  course,  in  circumstances  like  the  present,  if  an 
officer  be  removed,  it  belongs  to  the  courts  to  determine  the 
sufficiency  of  the  cause  alleged:  Mechem  on  Public  Offices 
and  Officers,  sec.  460,  and  cases  cited. 

It  is  alleged  in  the  petition,  and  also  in  the  brief  of  relator, 
that,  in  a  trial  before  the  mayor,  there  are  no  provisions  of  law 
for  summoning  witnesses  in  his  behalf,  or  to  compel  their 
atteixiance,  or  to  swear  them,  or  denouncing  the  pains  and 
penalties  of  perjury  in  giving  their  testimony.  But  the 
mayor  is  authorized  and  required  by  law  to  administer  any 
and  all  oaths  in  connection  with  the  business  of  his  office, 
etc:  Rev.  Stats.  1889,  sec.  7120.  This  being  the  case,  if  any 
witness  should  swear  falsely  before  the  mayor  on  a  trial  of 
charges  against  an  officer,  perjury  could  be  assigned  thereon: 
2  Bishop's  New  Criminal  Law,  sees.  1015,  1017. 

And  section  81  of  article  4  of  the  charter  requires  of  the 
city  marshal  that  he  execute  and  return  all  processes  '**  or 
orders  of  the  mayor.  But  even  if  there  were  no  such  provi- 
sions, no  machinery  provided  by  the  charter  or  ordinance  for 
a  trial  before  the  mayor,  yet  the  power  being  granted  by  the 
charter  and  enforced  by  the  ordinance,  the  means  to  effee- 
tuate  the  power  granted  would  pass  as  a  necessary  incident. 
The  books  are  full  of  illustrations  of  this  axiomatic  legal 
truth,  as  shown  by  the  authorities  heretofore  cited.  The  con- 
stitution of  Michigan  conferred  power  on  the  governor  to 
remove  certain  state  officers,  for  certain  specified  causes,  but 
provided  no  means  or  measures  whereby  the  removal  was  to 
be  accomplished,  nor  was  there  any  valid  statute  prescribing 
any  method  of  examination  or  of  procedure;  and  yet,  not- 
withstanding this,  it  was  held  that  the  constitution  having 
conferred  such  power  it  was  held  to  be  judicial;  that  it 
needed  no  statute  to  make  it  operative;  that  the  grant  of 
power  carried  with  it  all  necessary  incidental  powers,  without 
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oim«r  of  the  property  eqed  for,  and  by  hie  last  will  named 
Robert  Price  as  trustee  of  his  property  in  trust  for  John  T. 
Jacobs,  one-fourth,  and  his  children  three-fourths,  but  to  per- 
mit John  T.  Jacobs  to  live  upon  and  cultivate  the  property 
without  paying  any  rent  therefor,  if  he  should  choose  so  to 
do.  After  making  his  will,  Oeorge  R.  Jacobs  signed  a  deed 
purporting  to  convey  the  property  to  his  son,  John  T.  Jacobs, 
bat  the  delivery  of  this  deed  was  denied  by  the  plaintiff,  and 
upon  this  issue  the  jury  found  in  his  favorr  In  November, 
1887,  in  a  proceeding  brought  by  and  in  the  name  of  John  T. 
Jacobs  and  his  children,  it  was  alleged  that  Price,  who  was 
named  as  trustee  in  the  will,  had  refused  to  accept  that  office, 
and  the  complainants  therefore  prayed  for  the  appointment  of 
some  suitable  person  as  trustee,  and  afterwards,  in  the  same 
month,  plaintiff  was  so  appointed.  To  this  proceeding  Price 
was  not  a  party.  The  title  urged  by  the  defendants  was 
based  upon  a  judgment  and  execution  sale  against  John  T. 
Jacobs.     Verdict  and  judgment  for  the  plaintiff. 

Gordon  and  Gordon  and  Odon  Ouiiarf  for  the  appellants. 

C  B.  8eba$iian  and  Crewi  and  Tkurmondf  for  the  respond- 
ent 


Barclay,  J.  A  sufficient  outline  of  the  case  is  given 
in  the  preliminary  statement 

1.  The  first  assign  ment  of  error  disputes  the  correctness  of 
the  ruling  of  the  trial  court  touching  the  standing  of  the 
plaintiff  as  trustee  under  the  will  of  Dr.  George  R.  Jacobs. 

By  that  will  another  person  was  originally  named  as  trustee, 
but  plaintiff  was  substituted  in  his  stead  by  the  action  of  the 
oircuit  court  upon  a  proceeding  for  that  purpose.  That  action 
defendants  attack  on  the  ground  that  Mr.  Price,  who  was 
named  as  trustee  in  the  will,  was  not  a  party  to  the  proceeding. 

By  the  statute  of  Missouri  (Rev.  Stats.  1889,  sec.  6561) 
adopting  the  great  body  of  the  common  law  as  part  of  our 
jurisprudence  (so  far  as  it  is  not  repugnant  to  our  local  posi- 
tive law),  our  courts  are  invested  with  certain  general  powers, 
sometimes  called  inherent,  in  respect  of  ^^  certain  topics, 
among  which  is  that  of  trusts.  These  powers  form  an 
acknowledged  part  of  the  jurisdiction  <rf  our  courts. 

Among  them  is  the  power  to  appoint  a  trustee  when  a  trust 
has  been  created  by  will,  as  in  the  case  at  bar,  and  for  any 
•ause  there  is  need  of  a  person  to  perform  it,  for  it  is  a  rule 
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of  chancery  jurisprudence,  which  has  passed  into  a  maxim, 
that  a  trust  will  never  be  allowed  to  fail  for  want  of  a  trustee. 

There  is  a  statute  providing  for  the  sunnmarj  appointment 
of  trustees  in  certain  states  of  fact  (Rev.  Stats.  1889,  sees*. 
8688,  8684);  but  those  sections  do  not  by  their  terms  purport 
to  apply  to  trusts  under  wills. 

Moreover,  it  is  settled  law  in  this  state  that  a  statutory 
jurisdiction  or  remedy  does  not  extinguish  an  ancient  juris- 
diction of  the  courts  of  equity  over  the  same  subject,  where 
there  is  nothing  in  the  statute  to  indicate  such  a  legislative 
purpose. 

The  circuit  court,  therefore,  had  jurisdiction,  in  case  of  a 
vacancy,  to  supply  a  trustee  to  assume  the  trust  defined  by 
the  will  of  Dr.  Jacobs  in  his  devise  for  the  benefit  of  his  son 
and  grandchildren. 

But  was  there  a  vacancy  7  The  petition  of  the  beneficiaries 
alleged  that  there  was,  charging  that  Mr.  Price  had  refused 
and  declined  to  accept  the  trust  The  court,  acting  on  their 
allegations,  necessarily  must  have  found  them  to  be  true,  by 
its  order  appointing  plaintiff  as  trustee. 

If  there  was  a  vacancy  on  account  of  Mr.  Price's  refusal  to 
accept  the  trust  (as  stated  in  the  petition),  the  title  to  the 
trust  estate  never  vested  in  him.  In  that  event  he  was  not  a 
necessary  party  to  the  proceeding  for  the  appointment  of  the 
trustee  to  fill  the  place  he  had  declined. 

'*  If  a  bill  should  contain  allegations  which  show  that  per- 
sons, who  otherwise  would  ordinarily  be  **'  proper  parties, 
have  no  interest  in  the  controversy,  and  have  no  title  to,  and 
make  no  claim  to,  any  interest,  such  allegations  in  the  frame 
of  the  bill,  if  well  founded,  will  dispense  with  the  necessity  of 
their  being  made  parties":  Story's  Equity  Pleading,  1892, 
10th  ed.,  sec.  214  a. 

Our  code  sheds  no  light  on  this  point,  leaving  the  question, 
who  are  '^necessary"  parties,  open  for  construction:  Rev. 
Stats.  1889,  sec.  1993. 

Acceptance  of  a  trust  is  necessary  to  the  vesting  of  title  in 
the  trustee.  It  may  often  be  implied  or  established  by  infer-i 
ence.  But  there  is  absolutely  nothing  before  the  court  in  the 
present  case  on  which  to  base  an  inference  that  Mr.  Price 
over  accepted  the  trust  in  question. 

Disclaimer  may  be  established  by  acts  or  by  nonaction 
long  continued:  Traik  v.  Donoghue  (1826),  1  Aiken,  870; 
MaiUr  ^f  RMiMon  (1867),  87  N.  Y.  261;  and,  when  found 
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by  a  competent  court,  dispenses  with  the  necessity  of  making 
the  disclaiming  trustee  a  party  to  the  proceeding  to  supply 
one. 

Should  a  new  trustee  be  appointed  upon  a  false  suggestion 
to  the  court,  the  original  trustee,  or  any  other  interested  per- 
son injuriously  affected  thereby,  might,  undoubtedly,  proceed 
(by  direct  methods)  to  set  the  court  right  But  a  r^;ular 
appointment  at  the  instance  of  beneficiaries  certainly  cannot 
be  successfully  attacked  collaterally  by  one  standing  in  the 
attitude  of  the  present  defendant,  Mr.  Carter.  He  claims  no 
title  derired  through  Mr.  Price.  His  only  right  in  the  estate 
is  as  the  purchaser  of  such  interest  as  John  T.  Jacobs  enjoyed 
as  beneficiary.  The  latter  was  one  of  the  petitioners  for  the 
appointment  of  a  trustee. 

We  coincide,  for  the  above  reasons,  in  the  opinion  of  the 
learned  trial  judge,  that  Mr.  Price  was  not  a  necessary  party 
to  the  proceeding  in  which  plaintiff  *^*  was  appointed  trus- 
tee of  this  trust  estate. 

2.  But  it  is  then  insisted  that  the  proceeding  is  fatally 
defective,  because  the  minors  therein  were  not  represented  by 
any  guardian,  curator,  or  next  friend,  as  required  by  law. 

There  are  at  least  two  answers  to  that  proposition: 

1.  The  father  of  these  minors  was  their  natural  guardian: 
Rev.  Stats.  1889,  sec.  5279.  He  was  joined  with  them  as 
plaintiff,  and  was  authorized  (in  the  absence  of  any  showing 
that  they  had  a  curator)  to  represent  them  in  all  legal  pro- 
ceedings: Rev.  Stats.  1889,  sees.  1997,  5298.  The  fact  of 
this  relationship  appeared  on  the  face  of  the  petition  for  the 
appointment,  and  so  there  was  a  substantial  compliance  with 
the  requirements  of  law. 

2.  Our  statute  of  amendments  declares  that  a  judgment 
shall  not  be  stayed  or  reversed  (and  for  stronger  reason  can 
it  not  be  avoided  collaterally)  on  the  ground  that  any  party 
under  twenty-one  years  of  age  appeared  by  attorney,  if  the 
veridict  or  judgment  be  for  him:  Rev.  Stats.  1889,  sec.  2113; 
Robinson  v.  Hood  [1878],  67  Mo.  660. 

Having  thus  considered  all  the  objections  to  the  validity  of 
the  appointment  of  plaintiff  as  trustee,  we  conclude  that  the 
trial  judge  was  entirely  correct  in  holding  that  appointment 
good  against  tbe  collateral  attack  that  has  been  made  upon  it. 

8.  The  instruction  for  plaintiff  as  to  the  extent  of  the  recov- 
ery is  next  challenged,  because  it  is  supposed  to  warrant  a 
▼exdict  for  the  full  rental  value  of  the  premises,  whereas  it  is 
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said  that  defendanty  Mr.  Carter,  was  at  least  entitled  to  one- 
fourth  thereof  as  successor  to  the  rights  of  John  T.  Jacobs 
under  the  will  of  his  father. 

The  instruction  reads  as  follows:  "*  The  court  instructs  the 
jury  that  if  they  find  for  *^*  the  plaintifif,  the  measure  of 
damages  should  be  the  rental  value  of  the  land  from  the 
seyenth  day  of  March,  1888,  to  the  present  time,  not  to  exceed 
two  thousand  dollars,  and  the  jury  should  find  for  the  monthly 
rents,  not  exceeding  one  hundred  dollars  per  month.'' 

It  may  be  that  this  language  is  susceptible  of  the  construo- 
tion  defendants  seek  to  put  upon  it.  But,  on  the  other  hand, 
the  result  leaves  it  very  plain  that  the  jury  were  not  misled 
by  it  in  the  particular  complained  of,  as  will  appear. 

Along  with  it  was  another  declaration  by  the  court,  given 
at  defendants'  instance,  to  this  purport,  viz:  '*The  court 
instructs  the  jury  that,  under  the  pleadings  and  the  evidence 
in  the  case,  defendant  is  entitled  to  the  possession  of  an  undi- 
vided one*fourth  of  the  land  in  question,  whether  the  deed 
from  Dr.  Jacobs  to  John  T.  Jacobs  was  delivered  or  not,  and  the 
verdict,  in  no  event,  could  be  for  plaintiff  for  more  than  three* 
fourths  of  the  land."  And  the  verdict  of  the  jury  is  in  these 
words:  *'  We,  the  jury,  find  for  the  plaintiff  as  to  the  three- 
fourths  of  land  described  in  the  petition,  and  we  assess  the 
damages  of  plaintiff  at  the  sum  of  twelve  hundred  dollarsi 
and  we  further  find  the  value  of  the  monthly  rents  and  prot- 
ita  of  said  three^fourths  of  said  land  to  be  thirty-three  and 
one-third  dollars." 

The  evidence  as  to  rents  and  profits  is  not  preserved  for 
review.  The  bill  of  exceptions  states  that  the  plaintiff  gave 
evidence  tending  to  prove  the  issues  on  his  part,  and  the 
defendants  on  their  part.  We  must  hence  presume  the  ver- 
dict supported  by  suflScient  testimony:  Johnson  v.  Long  (1880), 
72  Mo.  210. 

But,  beyond  that  presumption,  the  verdict  plainly  indicates 
on  its  face  that  the  jury  found  for  plaintiff  only  for  a  three- 
fourths'  interest  in  the  property,  and  thus  intended  to  and 
did  give  defendants  the  full  benefit  of  the  rule  of  recovery 
stated  in  their  own  ^^*  instruction.  Hence  there  is  no  sub- 
stantial ground  for  complaint  by  them  in  that  branch  of  the 
case.  Plaintiff  does  not  complain  of  the  defendants'  instruo- 
tion,  so  we  need  not  inquire  whetl^er  it  was  preoisely  accurate 
his  rights. 
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The  verdict  and  jodgment  certainly  conceded  to  defendant! 
all  they  can  jostly  claim  on  that  point 

This  court  ia  not  authorized  to  reverse  a  judgment  on  account 
of  any  error  of  the  trial  court  which,  in  the  result,  was  not 
prejudicial  to  the  substantial  rights  of  the  adverse  party  on 
the  meriU:  Rev.  8UU.  1889,  sees.  2100,  2308. 

The  assignments  of  error  are  not  sustained. 

The  judgment  should  be,  and  is,  affirmed. 

BlacX|  C.  J.,  and  Bbacb,  J.,  concur. 

Macfablanb,  J.,  having  been  at  one  time  of  oounsel,  did 
not  take  part 

TBUsim^AYFoniTMBirr  ov  Tausnsi.— Th«  Uw  doM  not  tnffBr  a  tnist  to 
fail  for  want  of  a  iroatMi  P«cinMi  t.  Ctmeord  IL  It,  Obrfu,  02  N.  H.  I>37s  IS 
Am.  Sfe.  Rop.  S90;  S^iar.  Hmbk,  75  Iowa»  429;  9  Am.  St.  Rop.  496.  Bqnitj 
will  not  permit  n  tnut  to  fail  for  want  of  a  tnutees  Moort  t.  Qumot^  109 

N.  o.  as. 

Bquitt — Ousna  ov  JuxoDionoa. — ^Whoa  a  oonrt  of  equity  hae  annmed 
jaritdiotion  over  a  partionlar  eaae,  it  oannot  be  onsted  therefrom  eimplj 
beoanee  in  the  development  of  le^  meaaa  redreae  beoomee  attainable  mI 
Uwi  SmiAam  r.  SmMmm,  97  Keb.  996;  40  Am.  8k  Rep.  904^  and 
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(IVXaWDIX,!.] 

MimiciPAL  Qai>iirAiici,  Void  nr  Pabt.— A  mnnidpal  otdlaaaoe  baTiag 
proTJeione,  lome  of  wbioh  are  oonetitntional  and  othere  not»  maj  be 
enforced  aa  to  the  parte  not  in  oonfliot  with  the  organie  law. 

livKidTAL  OaDuiAiron.— A  Comstitutiovai.  Pbovbuon  that  bo  Bill 
Shall  CoiiTAni  Moaa  tbak  Omb  Suvaor,  whioh  ahall  be  dearlj  ex* 
preaeed  in  its  title,  hae  no  application  to  mnnicipal  ordinanoee. 

McMiciPAL  Obdinanob  tbm  ENAcmro  Glavbb  ov  Which  dobs  rot  Oob* 
fOBM  to  thb  RBQuntBMBirTB  OV  TBI  Statutb  It  not  for  that  reaeon 
void. 

A  Municipal  QaDutAMOB  PaoTiDiNa  that  bo  BiLLiAa]>-HALL  shall  bb 
KxPT  Opbb,  nor  shall  any  toblee  therein  be  need  for  playing  gamee 
thereon  after  nine  o*olook  in  the  evening,  ii  Talid,  if  by  etotnto  the 
mnnicipal  ity  enacting  it  hae  been  giren  power  to  paae  anch  ordinanoee 
aa  may  be  expedient  to  maintoin  peaoe  and  good  goTernmenti  and  the 
good  health  and  welfare  of  the  city,  and  to  regnlato  billiard-toblee  on 
which  gamee  are  played  for  amnsement. 

MvmCIPAL  COEPORATIONS  HaVB  AH  ImPLIBD  PoWBB  TO  PA88  OBDIHAMOBB 

AND  Bt-IiAW8  Rbabonablb  IN  Charactbb,  and  not  inooneistent  with 
their  chartere  nor  with  the  general  prinoiplee  of  the  law  of  the  land. 
MUNICIPAL  Ordinances  mat  bb  Dkclabbd  Void  bt  tbb  Ooobts  es  the 

ground  that  they  are  unreasonable. 


Feb.  1894.]  City  of  Tabkio  v.  Cook.  679 

MuHiciFAL  Corporations  AMD  ORDiMARon. — ^Errprrs  or  Biluard-tablrs 
an  not  reoogniaed  by  th«  ttatote  mm  exeroitiDg  a  nsaf nl  ocenpatioii,  aad 
•aoh  mnnioipality  may  therefore  determine  for  itself  to  what  regnla- 
tione  they  ehall  be  tubjeoted.  Therefore,  an  ordinance  proyiding  that 
billiard-balls  shall  not  be  kept  open  after  nine  o'clock  at  night  is  valid. 

ICvmoiFAL  Corporatiorr,  Prkaltirh  Which  mat  lMPOflR.^Under  astat- 
nte  anthoriaing  a  city  to  pass  ordinanoea  for  enforcing  ite  police  reg- 
nlations,  by  imposing  a  fine  not  exceeding  one  hundred  dollars  for  each 
▼iolation,  an  ordinance  imposing  a  fine  of  not  less  than  thirty-fire  dollan 
nor  more  than  one  hundred  dollars,  is  within  the  limits  of  the  authority 
thus  conferred* 

JuBT  TriaXt— Praotior.— MnooFDVor  ov  tbr  Court  nr  iMPAKRLiMa  a 
Jury  is  a  matter  of  exception,  and*  unless  sared  by  tha  exception,  can- 
not be  considered  on  appeaL 

■nDRKOR.— MuvioiPAL  Obdirakor  contained  fn  a  printed  book  in  charge 
of  the  proper  custodian,  purporting  to  hare  been  printed  by  authority  of 
the  city,  is  admissible  in  eridenoe  without  othar  proof  under  the  stat* 
utes  of  Missouri. 

HufU  &  Bailey^  for  the  appellant. 

IawU  a  Ramsay^  for  the  respondent. 

*  Macfarlanb,  J.  After  an  appeal  from  the  major's 
court  of  the  city  of  Tarkio,  and  upon  a  trial  in  the  circuit 
court,  defendant  was  convicted  of  the  violation  of  an  ordi- 
nance of  said  city,  and  the  payment  of  a  fine  of  twenty-five 
dollars  adjudged  against  him,  from  which  he  appealed  to 
this  courts  on  the  ground  that  said  ordinance  was  in  violation 
of  section  28,  article  4,  of  the  constitution  of  the  state. 

1.  The  ordinance  was  entitled  '^An  ordinance  to  regulate 
billiard-halls,  and  to  regulate,  levy,  and  collect  license  on 
billiard  and  other  tables  upon  which  games  are  played  for 
amusement,  and  to  prohibit  gambling  therein."  The  sixth 
section,  upon  which  defendant  was  convicted,  required  that 
no  billiard-halls  should  be  ^  kept  open,  nor  should  any 
tables  therein  be  used  for  playing  games  thereon,  after  nine 
o'clock  in  the  evening. 

Defendant  was  charged  also  with  violating  other  inde- 
pendent sections  of  the  ordinance,  but  as  there  was  no  con- 
viction under  them,  their  provisions  need  not  be  considered. 
If  section  6  is  constitutional  and  valid,  it  could  be  enforced, 
though  all  the  remaining  sections  of  the  ordinance  were  void: 
St.  L<mi$  ▼.  Si.  LauU  R.  R.  Co.,  89  Mo.  44;  68  Am.  Rep.  82; 
StaU  V.  Clarke,  54  Mo.  17;  14  Am.  Rep.  471. 

2.  The  constitutional  provision  that  *'  no  bill  shall  contain 
more  than  one  subject,  which  shall  be  clearly  expressed  in 
ito  title"  (Const,  art  4,  sea  28),  of  which,  it  is  claimed,  the 


MO  City  of  Tarkio  v.  Cook.  [MibsouH, 

ordinance  in  question  is  violative,  was  intended  to  apply  only 
to  state  legislation,  and  has  no  application  to  ordinances  of 
this  city.  The  article  treats  exclusively  of  the  legislative 
department  of  the  state,  and  the  first  section  declares:  ^*The 
legislative  power,  subject  to  the  limitations  herein  contained, 
shall  be  vested  in  a  senate  and  house  of  representatives,  to 
be  styled  *  the  general  assembly  of  the  state  of  Missouri.' " 
Municipal  legislation  is  thus  clearly  excluded:  1  Dillon  on 
Municipal  Corporations,  sec.  47. 

Under  authority  of  the  constitution  the  legislature  has 
provided,  by  general  law,  for  the  organisation  of  cities  and 
towns,  and  to  that  law  we  must  look  to  ascertain  the  powers 
conferred,  and  the  manner  in  which  they  may  be  exercised. 
Under  this  law  we  find  no  requirement  that  the  title  to  an 
ordinance  shall  conform  to  the  requirements  of  the  constitu- 
tion  relating  to  legislative  bills;  indeed,  we  find  no  require- 
ment or  direction  on  the  subject 

8.  In  the  next  place  it  is  insisted  that  the  enacting  clause 
of  the  ordinance  does  not  conform  to  the  requirements  of  the 
statute.  This  objection  does  not,  *  in  our  opinion,  invalidate 
the  ordinance.  It  has  been  held  by  this  court,  and  is  well- 
settled  law,  that  a  city  ordinance  would  not  be  void  in  conse- 
quence of  the  enacting  clause  not  following  the  prescribed 
form,  the  charter  being  silent  as  to  the  effect  of  such  irregu- 
larity: St.  Louis  V.  FosteVy  62  Mo.  514;  Dillon  on  Municipal 
Corporations,  sec.  809;  Tipton  v.  Norman^  72  Mo.  881.  These 
eases  are  decisive  of  this  one. 

4.  The  ordinance  is  also  attacked  as  being  unauthorised 
by  the  charter.  This  objection  cannot  be  sustsiined.  Power 
is  not  only  given,  generally,  to  pass  such  ordinances  as  may 
be  expedient  to  maintaining  the  peace  and  good  government, 
health,  and  welfare  of  the  city,  but  expressly  to  regulate 
^billiard-tables"  on  ^ which  games  are  played  for  amuse- 
ment": Rev.  Stats.  1889,  sec.  1589.  There  can  be  no  doubt 
under  this  authority  the  city  had  the  power  to  pass  an  ordi- 
nance relating  to  and  regulating  not  only  the  tables  upon 
which  the  game  of  billiards  is  played,  but  also  the  halls  or 
rooms  in  which  they  are  kept  and  used. 

5.  It  is  insisted  also  that  the  ordinance  should  not  be  en- 
forced, because  it  is  unreasonable,  oppressive,  discriminating, 
and  in  derogation  of  common  right.  This  objection  is  urged 
with  much  earnestness,  and  merits  thoughtful  consideration, 
as  doubtless  most  cities  of  the  fourth  class  have  adopted 
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and  are  enforcing  ordinanoes  on  the  tame  and  kindred  sub- 
jects. 

On  tbe  subject  of  general  powers  of  municipal  corporations 
to  adopt  by-laws,  Judge  Dillon  says:  **  In  England  the  sub- 
jects upon  which  by-laws  may  be  made  were  not  usually 
specified  in  the  king's  charter,  and  it  became  an  established 
doctrine  of  the  courts  that  every  corporation  had  the  implied 
or  incidental  right  to  pass  by-laws;  but  this  power  was  ac- 
companied with  these  limitations,  namely,  that  every  by*law 
must  be  reasonablOi  and  not  inconsistent  with  tbe  charter  of 
the  *  corporation,  nor  with  any  statute  of  parliament,  nor 
with  the  general  principles  of  the  common  law  of  the  land, 
particularly  those  having  relation  to  the  liberty  of  the  sub- 
ject or  the  rights  of  private  property.  In  this  country  the 
courts  have  often  affirmed  the  general  incidental  power  of 
municipal  corporations  to  make  ordinances,  but  have  always 
declared  that  ordinances  passed  in  virtue  of  the  implied 
power  must  be  reasonable,  consonant  with  the  general  powers 
and  purposes  of  the  corporation,  and  not  inconsistent  with 
the  laws  or  policy  of  the  state:  1  Dillon  on  Municipal  Cor- 
porations, see.  819,  pp.  895,  896. 

Charters  of  cities  are  grants  of  power  under  which  alone 
they  are  authorized  to  legislate.  All  ordinances  must,  there- 
fore, rest  upon  powers  either  expressly  granted  or  reasonably 
incident  to  such  as  are  granted,  and  which  are  essential  to 
the  purposes  of  the  corporation.  But  there  must  not  only  be 
power,  but  the  manner  of  its  exercise,  if  not  expressly  pro- 
vided, must  be  reasonable,  and  in  harmony  with  the  general 
laws  of  the  land.  Hence  it  is  held  the  ordinances  are  subject 
to  revision  by  the  courts,  not  only  in  respect  to  whether  the 
corporation  had  power  to  pass  them,  but  also  in  respect  to 
whether  a  general  or  implied  power,  if  it  existed,  was  exer- 
cised reasonably:  8t  Louis  v.  Weber^  44  Mo.  547;  Cape 
Girardeau  t.  Riley,  72  Mo.  221;  8t.  Louie  v.  Bell  Tel.  Co.,  96 
Mo.  631;  9  Am.  St  Rep.  870. 

It  by  no  means  follows  that  the  municipal  authorities  of  a 
city  have  no  discretion  as  to  the  manner  in  which  the  powers 
conferred  shall  be  exercised.  Indeed,  the  largest  discretion 
is  given  them,  unless  expressly  restricted  by  the  charter;  and 
an  ordinance  which  is  within  the  limits  of  the  powers  conferred 
will  not  be  declared  void,  unless  very  clearly  repugnant  to 
some  principle  of  common  right. 

Cities  of  Uie  fourth  class  are  given  power  to  regulatCi  ^*  and 
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lerj  and  collect,  a  license  tax  on  many  trades  and  occupa- 
tions as  well  as  amasements:  ReT.  Stats.  1889,  sec.  1S89.  It 
is  very  clear  that  those  exercising  useful  trades  and  occupa- 
tions do  not  occupy  the  same  relation  to  society  as  those  en- 
gaged solely  in  giving  amusement  to  the  public,  and  a  much 
larger  discretion  should  be  given  in  regulating  the  latter  than 
the  former. 

Keepers  of  billiard-tables  are  not  recognised  by  the  state  as 
exercising  a  useful  occupation.  They  are  subjected  to  police 
regulation  by  the  state,  and  by  cities  under  pow^s  granted 
them  by  the  state:  Rev.  Stats.,  o.  16.  They  are  prohibited 
from  allowing  minors  to  play  upon  their  tables:  Rev.  Stats., 
see.  716.  Villages  may  prohibit  them  altogether:  Rev.  Stats., 
sec.  1672.  Public  billiard-halls  are  regarded  by  many  as 
vicious  in  their  tendencies,  leading  to  idleness,  gambling,  and 
other  vices.  Each  municipality  can  best  determine  for  itself 
to  what  regulations  they  should  be  subjected,  and,  unless  an 
ordinance  fixed  hours  for  their  use  which  were  in  effect  pro- 
hibitory, the  courts  should  not  interfere  with  the  discretion 
exercised.  We  cannot  say  that  the  ordinance  in  question,  in 
requiring  billiard-halls  to  be  closed  at  nine  o'clock  in  the 
evening,  is  unreasonable,  or  in  derogation  of  any  common 
right:  1  Dillon  on  Municipal  Corporations,  sec.  400. 

6.  Section  1589  authorises  the  city  to  pass  ordinances  for 
enforcing  its  police  regulations,  by  imposing  a  fine  of  not 
more  than  one  hundred  dollars  for  their  violation.  The  ordi- 
nance in  question  imposes  a  fine  of  not  less  than  twenty-five 
dollars  and  not  more  than  one  hundred  dollars  for  its  viola- 
tion. It  will  be  seen  that  the  penalty  is  within  the  limits  of 
that  prescribed  by  the  charter.  A  similar  case  was  consid- 
ered by  the  supreme  court  of  New  Jersey,  in  which  it  was 
held  that  *'  where  the  legislature  has  defined  the  delegated 
powers,  and  prescribed  with  precision  the  penalties  that  may 
be  imposed,  an  ordinance  within  the  ^^  powers  granted,  pre- 
pcribing  a  penalty  within  the  designated  limit,  cannot  be  set 
aside  as  unreasonable'*:  Haynes  v.  Cape  May,  50  N.  J.  L.  57. 

An  interference  with  the  action  of  the  city  of  Tarkio,  in 
prescribing  the  penalty  for  the  violation  of  this  ordinance, 
would  set  at  naught  the  authority  of  the  legislature  to  dele- 
gate the  power,  and  to  prescribe  the  limit  to  the  penalties  that 
might  be  imposed.  If  the  authority  had  been  granted  in 
general  terms  to  impose  a  fine  without  fixing  its  limit,  the 
courts  might  inquire  into  the  reasonableness  of  that  fixed  by 
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the  ordinance;  bat  no  ench  inquiry  shonld  be  made  where, 
as  in  this  case,  the  maximum  of  the  fine  imposed  is  within 
the  prescribed  limits  of  the  charter. 

7.  Objection  was  made  to  the  competency  of  a  juror,  sum- 
moned on  the  panel,  on  the  ground  that  he  belonged  to  an 
association  called  the  *^Law  and  Order  League,*'  the  purpose 
of  which  was  to  prosecute  persons  for  violation  of  the  law. 
The  objection  first  appears  on  this  record  in  the  motion  for  a 
new  trial,  though  it  is  there  stated  that  the  juror  had  declared 
his  connection  with  such  society  on  the  examination  as  to 
his  qualification.  It  does  appear,  moreover,  that  this  juror 
was  not  one  of  the  twelve  who  tried  the  cause. 

In  order  to  secure  a  review  of  the  action  of  the  trial  court 
on  this  question  the  juror  should  have  been  challenged,  if 
incompetent,  at  the  time  of  his  examination,  and  an  exception 
then  taken  to  an  adverse  ruling  of  the  court.  Th^  objection 
comes  to  this  court  without  other  verification  of  the  alleged 
ground  of  incompetency  than  the  mere  statement  in  the 
motion.  This  is  not  sufficient  to  authorize  a  consideration  of 
the  question  on  appeal.  Misconduct  of  the  court  in  impanel* 
ing  a  jury  is  a  matter  of  exception,  and  unless  such  excep- 
tion is  saved  the  errors  will  not  be  considered  on  appeal: 
StaU  V.  Brewer,  109  Mo.  652;  State  v.  Hayee,  ^'  81  Mo.  674; 
Eadey  v.  Missouri  Pac.  Ry.  Co.,  118  Mo.  236. 

Whether  the  juror  was  incompetent,  for  the  causes  alleged^ 
is  not  decided, 

8.  The  ordinance  contained  in  the  printed  book,  which  was 
in  charge  of  the  proper  custodian,  purporting  to  have  been 
published  by  authority  of  the  city,  and  to  contain  its  ordi- 
nances, was  admissible  in  evidence  without  other  proof:  Rev. 
Stats.  1889,  sec.  4846;  Tipton  v.  Norman,  72  Mo.  881. 

Other  minor  questions  have  been  discussed  by  counsel,  all 
of  which  have  been  considered,  but  we  find  no  error  justify- 
ing a  reversal  of  the  judgment,  and  it  is  affirmed. 

All  concur.  ^___^ 

Municipal  Corporatioxs— Ordinamois  Void  in  Part. — ^Whon  «  mnnioi- 
pal  ordinanoe  is  good  in  part  and  Toid  in  part  it  ia  only  neoeaaary,  in  order  to 
maintain  the  ordinaneo,  that  the  valid  and  invalid  parts  be  so  indepeodent  that 
the  invalid  may  be  olimiuated,  and  what  remains  oontain  aU  the  esseutiaU 
of  a  complete  ordinanoe:  DetroU  v.  Fori  Wayne  Uc  Ry,  Co.,  95  Mich.  456; 
36  Am.  St.  Rep.  580,  and  note;  Magneau  t.  CUy  qf  FrtmmU,  80  Neb.  843; 
87  Am.  St  Rep.  436^  and  note;  Poyer  r.  ViUage  qf  Dei  Plaines,  123  lU.  Ill; 
5  Am.  St.  Rep.  494;  but  an  ordinance  void  in  part  is  void  altogether  where 
all  of  ita  parts  are  oonueoted  and  essential  to  each  other:  State  ▼•  Webber^ 
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107  n.  C.  M2;  0  Am.  Sk  lUp.  KOj  JmdttomwOU  r.  UiwiiK  26  Fla.  lO;  Si 
Am.  8t  a«p.  SM. 

MvMioirAL  CoKroBATiOHi — Pamaob  ov  OgpiHAgqa.  Ooimtitotkmal 
proriiioDS  rtUiiDg  to  ikm  titi«  of  Uwt  pawed  by  the  legiiUtnre  do  boI 
apply  to  oity  ordiiiMicM:  Peopk  r.  Wagner^  86  Hieh.  594;  24  Am.  St.  Bop. 
141;  8iaU  ▼.  Itoneii;  42  Lft.  Ann.  1110;  21  Am.  St.  Bep.  413^  and  noto. 

MUNIdFAL  CosrOEATfOH&-»OKKnUL    PoWKft    10    PA88   Bt-LAWS    AHB 

OftDiHAjrOM:  Seo  tho  noto  to  Magneam  t.  Oiijf  </  Fremont,  27  Am.  St.  Bep. 
446,  and  tho  oztendod  noto  to  BMnmm  t.  Mayor,  34  Am.  Dee.  629. 

MVMIOIPAIi    CORPOBATIOIIS— OBDIHAMOn    KUflT    BB  BbAIIOHABLB.— Ordi- 

nanoee  pawed  by  thegoTorniog  body  of  a  oity  mntt  be  reasonable  and  not  in- 
oottsiatent  with  the  laws  of  tho  states  Andermm  t.  dig  qf  WelUngion^  40 
Kan.  178;  10  Am.  St.  Bop.  176.  This  question  it  fully  diseoased  in  the 
note  to  Poople  r.  Armttnmfft  16  Am.  St  Bep.  684,  and  tiie  extended  notw 
te  Ward  t.  Mapor,  85  Am.  Bep.  702,  and  Robmmm  r.  Mayor,  84  Am.  Dee. 
683.  See,  further,  tho  reoent  oases  of  PkUlipo  t.  OUp  </  Denver,  19  CoL  179; 
mrUe^  p.  280»  and  8t^y  r.  Momve  CUy,  185  Ind.  466^  omU,  p.  436^  and  notOi 
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MmrioiPAii  OoKPOBATioBS— Gbadimo  Strbbib,  Damaobb  bob. — ^If  property 
is  damaged  by  esteblishing  tho  grade  of  a  street^  or  by  raising  or  lower- 
ing a  grade  previously  established,  compensation  is  reoorerable  therefor 
under  a  constitution  declaring  that  prirate  property  shall  not  be  taken  or 
damaged  for  public  use  without  just  oompensation. 

Oobstitutional  Pbotisiom,  When  Sblv-bmioboino. — ^The  proTision  in  tiie 
eonstitution  providing  that  private  property  shall  not  be  teken  or  dam- 
aged for  public  nss  without  just  oompensation  iM  self-enforcing.  Any 
party  injured  may  resort  to  any  oommon-law  action  which  will  affotd 
him  adequate  and  appropriate  means  ol  redress. 

Btatutobt  BntBDiBSi  Whbm  Comoubbbbt  and  Wnor  15x<x.uBiTB.-»If  a 
stetute  gives  a  remedy  in  the  affirmative  without  containing  any  ozprew 
or  implied  negative  for  a  matter  which  was  actionable  at  the  common 
law  this  does  not  take  away  the  oommon-law  remiriy.  The  stetutory 
remedy  will  be  regarded  as  concurrent.  But  when  a  new  right  or  the 
means  of  acquiring  it  are  given,  and  an  adequate  remedy  for  violating  it 
iM  given  in  the  same  stetute,  then  the  injured  partiw  are  confined  to  tho 
stetutory  remedy. 

▲  Statutobt  Bbmbdt  oabmot  bb  If  adb  BioLunyB  bt  thb  LaawLiTOBB 
as  against  a  party  who  has  a  right  to  redrew  under  the  constitution  of 
ttio  stofte,  unlew  such  stetntory  remedy  is  oommeasurato  with  tho  con- 
stitational  right  and  the  romedise  to  which,  by  foroe  of  tho  oonstitBtioii, 
he  was  entitled  for  his  proteetioii. 

F.  F.  RoMtelle,  W.  S.  Cowherd,  Jame$  Slaek,  R.  W.  Qiiarbi, 
omd  W.  A.  Aldenon,  for  the  appellant 

Scarritt  A  SeatnU^  and  Kariku^  HulmM  Jt  KtauAkof,  for 
the  respondent. 


Feb.  1894.]        Hickman  v.  City  oy  EANSAt.  685 

^^*  Bbacb,  J.  This  is  an  action  commenced  in  the  circuit 
court  of  Jackson  county  for  damages  to  plainiiflTs  property 
occasioned  by  a  change  of  the  grade  of  Ninth  street  in  said 
city,  in  which  the  plaintiff  obtained  judgment  for  one  thou* 
sand  dollars,  from  which  the  defendant  appealed  to  the  Kan* 
sas  City  court  of  appeals,  and  the  case  was  certified  here, 
under  the  oonstitutipnal  amendment  as  involving  the  deci- 
sion of  a  constitutional  question. 

Plain tifiTs  property,  which  he  claims  was  damaged  by  the 
action  of  defendant,  abuts  on  Ninth  street.  Previous  to  the 
extension  of  the  city  limits  in  1885  Ninth  street  was  a  county 
road,  which  had  been  graded  and  used  as  such  for  many 
years,  both  sides  of  which,  in  the  vicinity  of  plaintifiTs 
property,  had  been  built  up  with  residences  and  stores  for  a 
considerable  distance  beyond  the  city  limits.  The  plaintiff 
bought  his  property  in  1883,  and  the  next  year  built  upon 
and  improved  it  with  reference  to  the  then  existing  grade. 
In  October,  1884.  the  Kansas  City  and  Independence  Railway 
Company  obtained  the  consent  of  the  county  court  to  build  and 
operate  a  cable  street  railway  on  said  road  or  street,  the  court 
in  its  order  providing  that  the  company  should  build  its  line  of 
railway  upon  the  grade  of  the  street  as  then  maintained,  and 
should  in  no  wise  *^*  disturb  the  surface  of  the  street  in 
such  manner  as  to  impair  its  usefulness,  or  prevent  the  flow 
of  water  along  and  across  the  same.  .  In  the  latter  part  of 
1885  the  limits  of  the  city  were  extended  so  as  to  take  in  that 
part  of  said  road  or  street  in  front  of  plaintiff's  property. 

By  ordinance  approved  April  15,  1886,  the  city  changed 
the  grade  of  said  street  in  front  of  plaintiff's  property  to  the 
present  established  grade,  which  raised  the  grade  in  front  of 
said  property  about  three  and  one-half  feet  In  the  mean 
time  all  the  rights  and  franchises  of  the  Kansas  City  and  Inde- 
pendence Railway  Company,  who  had  never  availed  them- 
selves of  the  privilege  aforesaid  granted  by  the  county  court, 
passed  to  the  Kansas  City  Cable  Railway  Company,  which 
latter  company,  soon  after  the  passage  of  said  ordinance,  con- 
structed the  line  of  road  on  the  grade  established  by  said 
ordinance,  filling  in  the  street  in  the  center  thereof  up  to  said 
grade  to  the  width  of  about  twenty  or  twenty-two  feet  After- 
wards the  city,  under  an  ordinance  approved  November  I9t 
1886,  filled  op  and  graded  the  street  on  each  side  of  this  road- 
bed, to  the  full  width  of  the  street  (fifty  feet). 

The  evidence  tended  to  show  that  after  the  railroad  company 
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oonstracted  ita  road,  and  before  the  city  finished  the  grading 
the  street  in  front  of  plaintiff's  property  was  left  in  sacli.  & 
condition  as  to  render  it  impassable,  and  to  necessitate  ^he 
completion  of  the  grading  by  the  city;  that  the  raising  of  %\xe 
grade  necessitated  the  filling  in  of  plaintiff's  lot,  the  raising 
of  his  house  and  other  structures,  and  the  readjustment  of  all 
his  improvements  to  conform  to  the  established  grade  at  a 
cost  of  about  one  thousand  dollars. 

The  court,  after  refusing  certain  instructions  asked  by 
defendant,  among  them  two  instructing  the  jury  that  on  the 
the  pleadings  and  evidence  the  plaintiff  could  ^^*  notrecov^er^ 
submitted  the  case  to  the  jury  on  other  instructions  which 
will  be  noted  as  far  as  necessary  in  the  course  of  the  opinion. 

1.  By  the  constitution  of  1875  it  is  provided:  ^'That  private 
property  shall  not  be  tak^n  or  damaged  for  public  use  with- 
out just  compensation.  Such  compensation  shall  be  ascer- 
tained by  a  jury  or  board  of  commissioners  of  not  less  than 
three  freeholders,  in  such  manner  as  may  be  prescribed  by 
law;  and  until  the  same  shall  be  paid  to  the  owner,  or  into 
court  for  the  owner,  the  property  shall  not  be  disturbed  or  the 
proprietary  rights  of  the  owner  therein  divested":  Const., 
art.  2,  sec*  21. 

Prior  to  the  adoption  of  the  constitution  of  1875  (although 
the  doctrine  was  vigorously  attacked  in  Thurston  v.  City  of 
St  Josepky  61  Mo.  510;  11  Am.  Rep.  463,  in  the  opinion  by 
Judge  Adams),  it  was  uniformly  held  that  any  damage  result- 
ing to  an  abutting  property  owner  from  a  change  of  grade  was 
damnum  absque  injuria^  for  which  the  municipality  was  not 
liable,  unless  the  injury  could  be  shown  to  have  resulted  from 
the  negligent  or  improper  manner  in  which  the  work  was 
done:   St  Louis  v.  Ottmo,  12  Uo.  416;  Taylor  v.  St,  Louis^  14 
Mo.  23;  66  Am.  Deo.  89;  Hoffman  v.  St  LouiSy  16  Mo.  656; 
Sehattner  v.  Oity  of  Kansas,  58  Mo.  162;  Imler  v.  Springfidd^ 
56  Mo.  119;  17  Am.  Rep.  646;   Wegmann  v.  City  of  Jefferstm^ 
61  Mo,  65;  S%Den»on  v.  Lsxingtony  69  Mo.  167;  Stewarts.  Clin- 
ion,  79  Mo.  603. 

To  uproot  this  doctrine,  and  provide  for  compensation  when 
property  is  damaged,  as  well  as  when  it  is  taken  for  public 
use,  the  eminent  domain  clause  in  the  constitution  of  1865 
was  amended  by  the  constitution  of  1876,  to  read  as  quoted, 
and  since  it  has  been  considered  the  settled  law  in  this  state 
that  **  when  property  is  damaged  by  establishing  the  grade  of 
a  street,  or  by  raising  or  lowering  the  grade  of  a  street  pre- 
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yioQsly  ^^^  established,  it  is  dAiiiaged  for  public  use  within 
the  lueaning  of  the  constitutioir':  Werik  v.  Springfield^  78  Mo. 
107;  State  ▼.  City  of  Kaneae,  89  Mo.  34;  Houuholder  ▼.  City 
of  Kaneae,  83  Mo.  488;  Sheehy  v.  Kaneaa  City  etc.  Ry.  Co.,  94 
Mo.  574;  4  Am.  8t.  Rep.  396;  Oihson  y.  Owens,  116  Mo.  258. 

It  is  also  well«settled  law  that  this  article  of  the  constitution 
gives  an  absolute  right,  and  is  self-enforcing,  and  althougli  the 
legislature  may  have  enacted  no  law  providing  a  mode  for  the 
ascertainment  and  payment  of  the  compensation  provided  for, 
resort  may  be  had  by  the  party  entitled  to  the  right  to  any 
common-law  action  which  will  afford  him  adequate  and  appro* 
priate  means  of  redress:  Householder  v.  City  of  Kans<iSf  83  Mo. 
488;  Sheehy  v.  Kansas  City  etc.  Ry.  Co.,  94  Mo.  674;  4  Am.  St 
Rep.  396;  Keith  v.  Bingham,  100  Mo.  300. 

2.  The  defendant's  first  contention  is,  that  this  action  com- 
menced  on  the  nineteenth  day  of  September,  1887,  is  not 
maintainable,  for  the  reason  that  by  a  law  then  in  force,  being 
an  act  entitled  ''An  act  to  provide  for  the  ascertainment  of, 
and  payment  for,  damages  done  by  municipal  corporations  to 
private  property  for  public  use,  as  directed  by  section  21  of 
article  2  of  the  state  constitution,"  approved  March  26,  1886 
(Sess.  Acts,  1885,  p.  47),  amended  by  an  act  approved  March 
31,  1887  (Sess.  Acts,  1887,  p.  37),  provision  was  made  for  the 
recovery  of  damages  in  cases  like  the  one  in  hand,  and  that 
by  section  8  thereof  it  was  provided  that  '*  the  above  proceed- 
ings shall  be  exclusive  of  all  other  remedies  in  the  courts  of 
this  state  for  the  recovery,  from  any  municipal  corporation,  of 
damages  done  to  private  property  for  public  use  within  the 
meaning  of  section  21  of  article  2  of  the  state  constitution." 
The  rule  is,  that  if  a  statute  gives  a  remedy  in  the  affirmative, 
without  containing  any  express  or  implied  negative,  for  a  mat- 
ter which  was  actionable  at  common  law,  this  does  not  take 
away  the  common-law  remedy,  ^^®  but  the  party  may  still  sue 
at  common  law,  as  well  as  upon  the  statute.  In  such  cases 
the  statute  remedy  will  be  regarded  as  merely  cumulative. 
But  where  a  new  right  or  the  means  of  acquiring  it  are  given, 
and  an  adequate  remedy  for  violating  it  is  given  in  the  same 
statute,  then  the  injured  parties  are  confined  to  the  statutory 
remedy:  State  v.  Bittinger,  55  Mo.  696;  lAndeWs  Admx.  v.  Han* 
nibal  sic.  R.  R.  Co.^  36  Mo.  643;  Saulard  v.  St.  Louis,  36  Mo. 
>  546. 

As  we  have  seen  the  right  which  plaintiff  had  in  this  case 
was  not  a  common-law  right;  it  was  a  new  right,  not  a  statu* 
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tory  right,  strictly  speaking,  bat  aoonstitational  right,  to 
his  damages  ascertained  and  paid  to  him  or  into  oonrt  for  bis 
use  before  his  property  was  disturbed.    Unquestionably   the 
legislature  might  haye  provided  a  mode  of  procedure  for 
taining  and  paying  the  owner  his  damages,  under  the 
stitutional  provision  giving  the  right  that  would  have  been 
exclusive,  but  the  act  of  1885-87  did  not  undertake  to  enforce 
this  constitutional  right.    Its  whole  scope  was  an  attempt  to 
provide  a  remedy  for  its  invasion.    The  constitution  ex  pro* 
pria  vigare  had  already  provided  the  owner  remedies  throosb 
the  courts  of  its  creation  for  the  protection  of  that  right. 
These  courts  were  at  all  times  open  to  him  either  to  restrain 
the  municipality  from  damaging  the  property  until  compens&. 
tion  therefor  is  ascertained  and  made:  Oates  v.  Kansas  City 
Bridge  etc.  Co.^  Ill  Mo.  28;  or,  having  damaged  it,  to  compel 
the  municipality  to  respond  with  the  amount  thereof  ascer* 
tained  by   such  courts  in  a  constitutional   manner:   Cases 
cited  supra. 

While  it  may  be  conceded  that  it  was  in  the  power  of  the 
legislature  to  provide  an  exclusive  special  remedy  for  deter- 
mining the  compensation  for  property  damaged  within  the 
meaning  of  the  constitution,  and  for  securing  the  payment 
thereof  to  its  owners,  yet  ^^*  such  remedy,  in  order  to  be 
exclusive,  must  be  commensurate  with  the  constitutional  right, 
and  the  remedies  which  by  force  of  the  constitution  the  owner 
is  entitled  to  for  its  protection.  The  mere  declaration  of  the 
legislature  could  not  make  the  remedy  provided  by  the  act  a 
substitute  for  the  remedies  to  which  the  owner  was  entitled 
under  the  constitution,  unless  in  point  of  fact  it  was  an  ade* 
quate  substitute.  Leaving  out  of  view,  entirely,  the  injunc- 
tive remedy,  by  which  the  owner's  constitutional  right  to  have 
his  compensation  measured  and  paid  before  the  damages  were 
inflicted,  and  for  which  the  statute  of  1885-87  undertook  to 
substitute  no  remedy  whatever,  was  the  proceeding  therein 
provided  for  him  to  obtain  compensation  for  the  damages  suf- 
fered an  adequate  substitute  for  the  remedy  afforded  him  by 
an  action  for  such  damages  under  the  constitution  independ* 
ent  of  the  statute? 

In  view  of  the  fact  that  section  8,  which  contains  the  legis- 
lative declaration  aforesaid,  was  left  out  in  the  revision  of 
1889,  and  the  exclusive  character  of  the  act  removed  by  a 
new  section  (Rev.  Stats.  1889,  sec.  1821 ),  it  will  be  necessary  to 
point  out  only  one  or  two  particulars,  in  which  the  enactment 
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iailed  to  oome  op  to  the  measure  of  an  adequate  eubstitute 
lor  the  owner's  remedy  under  the  constitution.    The  act  does 
not  give  the  owner  the  right  of  initiating  the  proceeding  or 
process,   or  other  means  of  obtaining  payment  after  the 
amount  of  his  damages  has  been  ascertained.    It  is  true  the 
original  act  did  provide  that  the  application  to  the  circuit 
court  for  the  ascertainment  of  the  amount  of  damages  by  pe- 
tition might  be  made,  ^  either  by  the  city  authorities  or  the 
owner  of  the  property  for  which  damages  are  claimed/'  but  the 
amendment  of  1887  (page  88)  required  that,  before  the  filing 
of  such  petition,  the  city  authorities  must  first  define  a  benefit 
district    It  is  also  true  that  section  7  of  the  original  act  did 
proyide  ^**  for  execution  against  the  municipality  in  the 
event  that  daipages  were  not  paid  within  six  months  after 
they  were  finally  ascertained  by  the  court,  but  this  section 
was  repealed  in  the  amended  act   (page  89).     Thus  the 
owner  was  left  without  the  power  of  initiating  the  statutory 
proceeding  for  the  ascertainment  of  his  damages,  and  without 
process  to  compel  their  payment  after  they  were  ascertained, 
and,  although  the  plaintiff  in  this  case,  by  reason  of  the  fact 
that  no  benefit  district  was  ever  defined  by  the  defendant, 
was  deprived  of  the  poor  privilege  of  testing  its  efficacy  for 
his  relief,  yet  this  statute  is  invoked  to  defeat  his  action, 
secured  to  him  by  the  organic  law  of  the  state.     That 
under  it  the  city  might  have  had  the  plaintiffs  damages  as- 
certained might  be  conceded,  but  having  failed  to  do  so,  and 
to  provide  the  means  to  pay  the  same,  it  cannot  be  permitted 
to  interpose  this  statute,  and  its  own  neglect  to  defeat  his  ac- 
tion: Elgin  v.  Eaion,  88  IlL  686;  26  Am.  Rep.  412;  LafayetU 
V.  Wortman,  107  Ind.  404;  Jamiion  v.  Springfieldy  63  Mo.  224. 
8.  It  is  next  contended  that,  as  the  effect  of  the  ordinance 
establishing  the  grade  of  Ninth  street  was  for  the  first  time  to 
raise  the  grade  above  the  natural  surface,  the  defendant  is 
not  liable  for  any  damage  that  may  have  resulted  from  the 
establishment  of  such  grade,  and  in  support  of  this  conten- 
tion Dillon  on  Municipal  Corporations  and  some  cases  from 
our  sister  states  are  cited  in  support  of  the  doctrine  favored 
by  the  learned  author  in  section  995  6,  fourth  edition  of  his 
valuable  work,  where  he  says:  '*  It  seems  to  us  that,  on  prin- 
ciple, the  mere  provision  of  the  constitution  imposing  a  lia- 
bility for  property  damaged  for  public  use  does  not  create  a 
liability  on  the  part  of  the  municipality  for  reducing  the 
natural  surface  of  the  street,  in  the  course  of  its  normal  and 
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ordinary  **^  improvement  for  itreet  pnrpoeeB  proper^  to  a 
grade  line  for  the  first  time  establiebed." 

Tlie  initraotion  of  the  oourt  on  this  subject  was  in  harmony 
with  what  has  been  understood  to  be  the  Hissoari  doctrine  mm 
announced  and  recognised  in  the  cases  cited  tupra^  that  the 
municipality  is  liable  for  damage  occasioned  by  establish- 
ing a  grade  as  well  as  for  damage  occasioned  by  raising  or 
lowering  a  grade  previously  established.  In  Davta  v.  Iftssourt 
Pae.  By.  Co.f  119  Mo.  180,  anU^  p.  648«  in  division  number 
one,  the  precise  question  was  presented,  and,  after  mature 
consideration  of  the  subject  and  a  discussion  of  the  author- 
ities, the  conclusion  of  that  division  of  the  court  was  expreseed 
by  Hacfarlane,  J^  as  follows:  *' We  are  of  the  opinion,  there* 
fore,  that  the  rule  which  allows  compensation  for  consequen- 
tial damages  to  property,  caused  by  a  material  change  of 
grade  from  the  natural  surface,  is  the  most  equitable  to  the 
property  owners,  and  best  conserves  the  public  interest,  and 
this  rule  is  generally  adopted  under  similar  constitutional 
provisions'*  (citing  cases  from  other  states),  to  which  may  be 
added  GroffY.  Philadelphia,  160  Pa.  St  694. 

Without  going  over  this  ground  again  it  is  sufficient  to  say 
that  we  adhere  to  the  doctrine  as  it  has  hitherto  been  recog. 
niaed  by  this  court,  and  so  recently  and  directly  expreased  in 
Davii  V.  MisBouri  Pae.  Ry.  Oc,  119  Mo.  180,  ante,  p.  648,  and 
hold  that  the  court  committed  no  error  in  predicating  a  right 
of  recovery  thereon* 

4.  It  is  next  urged  that  the  court  committed  error  in  the 
instructions  on  measure  of  damages,  which  were,  in  substance, 
that  the  plaintiff  should  be  allowed  such  a  sum  as  would 
compensate  him  for  the  damage  sustained  by  him  by  reason 
of  the  grading  of  the  street  in  front  of  his  premises,  less  any 
special  and  peculiar  benefits  to  the  property  resulting  from 
such  grading,  ^**  in  which,  however,  was  not  to  be  included 
general  benefits  shared  in  common  with  other  property  in  the 
same  neighborhood.  It  is  insisted  for  appellant  that  the  true 
measure  of  damages  in  such  cases  is  the  difference  between 
the  value  of  the  property  before  and  the  value  after  the 
change  of  grade,  a  rule  that  would  charge  the  owner  with 
general,  as  well  as  special,  benefits,  and  which  has  received 
the  support  of  the  courts  in  some  of  the  states,  as  appears  by 
the  cases  cited  in  the  brief  of  counsel  for  appellant. 

When  the  constitution  of  1876  was  adopted  it  was  settled 
law  in  this  state  that  in  adjusting  the  compensation  to  be 
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made  to  owners  of  Innd  taken  for  public  use,  the  benefit  to 
be  deducted  from  the  damage  which  the  owner  sustuined  by 
such  taking  is  the  direct  and  peculiar  benefit  that  would 
result  in  particular  to  the  owner's  land  not  taken,  and  not 
the  general  benefit  that  such  land  would  derive  in  common 
with  the  land  of  other  owners  in  the  neighborhood  from  the 
public  use  for  which  it  was  taken:  Newby  ▼.  Platte  Co.^  25 
Mo.  268;  Louisiana  Plank  Road  Co.  t.  Pickett,  25  Mo.  535; 
Pacific  R.  R.  Co.  ▼.  Chrystal,  26  Mo.  644;  8U  Louie  etc.  R.  R. 
Co.  Y.  Richardson^  46  Mo.  466;  Lee  r.  Tebo  etc.  R.  R.  Co.^  58 
Mo.  178;  Qwiney  etc.  R.  R.  Co.  ▼.  Ridge,  67  Mo.  600;  Hoeher 
▼.  Kansas  City  eU.  R.  R.  Co.,  60  Mo.  803. 

In  the  decision  of  these  cases  the  constitutional  provision 
applied  read:  ^'That  no  private  property  ought  to  be  taken 
or  applied  to  public  use  without  just  compensation'^  Const, 
1820,  art  18,  sec.  7;  Const  1865,  art  1,  sea  16.  While  a 
slight  change  in  the  phraseology  was  made  in  the  constito- 
tipn  of  1875,  the  only  change  in  the  meaning  was  afiected  by 
inserting  the  word  ^damaged"  and  coupling  it  with  the  word 
'*  taken,"  and  thereafter  ''just  compensation''  was  to  be  made 
for  property  '^  damaged,"  as  theretofore  it  had  been  made  for 
property  •*  taken."  The  *••  compensation  for  property  dam- 
aged was  made  just  as  broad,  and  no  broader,  than  compensa- 
tion for  property  taken.  The  standard  for  the  measurement 
of  the  one  had  been  already  settled  by  judicial  action,  and 
by  the  same  standard  is  the  other  to  be  measured  under  tlie 
constitution  of  1875.  In  the  language  of  Brewer,  J.,  in 
McElroy  v.  Kansas  City,  21  Fed.  Rep.  259:  *'The  damage  to 
property  is  placed  upon  the  same  basis  as  the  value  of  prop- 
erty taken,  and  neither  can  be  done  without  compensation 
first  made.  In  other  words,  uniting  '  property  damaged '  with 
*  property  taken'  in  the  same  clause  and  subject  to  the  same 
prohibitions,  places  them  in  the  same  category  as  to  judicial 

action When  the  constitutional  convention  met,  the 

rule  of  protection  against  the  taking  of  private  property  had 
long  been  settled,  and  must  have  been  familiar.  It  did  not 
attempt  to  prescribe  two  rules.  It  did  not  even  make  two 
enactments,  but  simply  added  *  property  damaged  '  to  *  prop- 
erty taken';  and  for  tlie  courts  to  now  hold  that  under  the 
same  language  two  rules  were  prescribed,  is  to  create  a  dis- 
tinction which  has  no  just  foundation,  and  would  be  mere 
judicial  legislation." 

In  the  course  of  the  establishment  by  this  court  of  the  rule 
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in  regard  to  the  benefit  to  be  taken  into  consideration  in 
determining  the  compenBation  to  be  made  to  the  landowner, 
and  since,  it  has  from  time  to  time  been  noted  in  the  opin- 
ions  that  a  different  rule  obtained  in  some  other  jurisdictions. 
But  this  court  has  consistently  maintained  its  position  from 
the  beginning  through  a  long  line  of  decisions  down  to  the 
present  day:  Wyandotte  etc.  Ry.  Co,  ▼.  WdUto^  70  Mo.  629; 
Combt  ▼.  Smith,  78  Mo.  82;  Allen  t.  Wahath  etc.  Ry.  Co.,  84  Mo. 
616;  Springfiad  etc.  Ry.  Co.  ▼.  CoIKns,  90  Mo.  588;  Daugherty 
V.  Broum^  91  Mo.  26;  Kamae  City  etc.  R.  R.  Co.  t.  Story,  96 
Mo.  61 1 ;  McReynolds  t.  Kaneae  City  etc.  Ry.  Co.,  1 10  Ma  484; 
Ragan  ▼.  Kansae  City  etc.  Ry.  Co.^  Ill  Mo.  466;  Spencer  *•* 
Ys.  Metropolitan  St.  Ry.  Co.^  120  Mo.  154;  Kaneae  City  t.  Mar- 
Urn,  117  Mo.  446. 

These  cases  show  that  the  rule  obtains  and  has  been  ap- 
plied in  the  same  manner  regardless  of  the  character  of  the 
public  use  for  which  the  property  of  the  owner  was  taken  or 
damaged,  whether  for  the  purposes  of  a  railroad,  a  county 
road,  or  a  street  It  has,  in  fact,  become  a  fundamental  rule, 
universally  recognised  by  the  legislature,  by  the  courts,  and 
the  people,  in  the  measurement  of  damages  sustained  by  a 
landowner  for  the  public  benefit. 

We  have  heretofore  been  urged  to  make  a  distinction  in 
the  measure  of  damages  between  cases  where  the  land  of  the 
owner  was  appropriated  and  damaged,  withont  being  pre- 
viously condemned  for  public  use,  and  when  the  damages 
were  to  be  ascertained  in  such  proceedings;  but  the  court 
would  have  none  of  it,  replying  that  ''the  damage  was  the 
name,  and  the  compensation  should  be  the  same*':  McReynolde 
V.  Kaneae  City  etc.  Ry.  Co.,  110  Mo.  484;  Ragan  ▼.  Kaneae 
City  etc.  Ry.  Co.,  Ill  Mo.  456;  Doyle  t.  Kaneae  City  etc.  Ry. 
Co.,  113  Mo.  280. 

We  have  also  been  pressed  to  make  a  distinction  between 
a  case  in  which  a  part  of  a  tract  of  land  is  taken,  and  one  in 
which  the  tract  is  damaged  only,  it  being  insisted  that  in  the 
latter  case  the  damage  would  only  be  the  diminution  in  the 
actual  pecuniary  or  market  value,  to  obtain  which  all  bene- 
fits, whether  general  or  special,  would  have  to  enter  into  the 
calculation.  In  Kaneae  City  v.  Morton,  117  Mo.  446,  which 
was  a  proceeding  to  assess  the  damages  which  would  result 
to  an  abutting  proprietor  from  the  grading  of  an  alley,  divi- 
sion number  one,  through  Macfarlane,  J.,  replied  that,  "  While 
the  rule  has  been  thus  declared  in  some  ot  the  states  under 
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constitutional  and  charter  provisions  similar  to  ours,  we  do 
not  think  it  consistent  with  our  decisions.  Our  constitu- 
tion secures  to  the  property  owner  the  right  '**  to  compen- 
sation when  his  property  is  damaged  in  the  same  terms  as 
when  it  is  actually  invaded  and  taken.  No  reason  is  seen 
why  the  rule  for  assessing  the  benefits  should  be  different." 
And  in  Spencer  r.  Metropolitan  St.  Ry.  Co.^  120  Mo.  164,  which 
was  an  action  for  damages  to  an  abutting  lotowner,  division 
number  two,  speaking  through  Burgess,  J., said:  ''While con- 
trary opinions  have  been  maintained  with  great  ability  in 
courts  of  others  states,  and  by  elementary  writers  of  much 
distinction,  the  rule  in  this  state  is  well  established,  that  in 
cases  of  this  kind,  in  estimating  benefits,  the  jury  should  be 
restricted,  in  estimating  such  benefits,  to  peculiar  and  direct 
benefits,  or  increase  of  value,  as  result  to  the  lots  in  contro- 
versy, in  which  other  lots  in  the  same  locality  do  not  partici- 
pate." 

It  would  be  a  work  of  supererogation  to  add  any  thing  to 
what  has  been  so  well  said  in  many  of  the  cases  cited  in  sup- 
port of  the  justice  and  reasonableness  of  the  Missouri  rule  on 
this  subject,  or  to  further  show  that  the  case  in  hand  is  within 
its  principle.  The  rule  is  founded  on  the  broad  and  equitable 
doctrine  that  every  citizen  should  share  the  common  benefits 
of  a  government  whose  common  burdens  he  is  required  to 
bear;  in  the  spirit  of  which  axiom,  while  we  maintain  on  the 
one  hand  that  the  abutting  landowner  whose  property  is  dam- 
aged for  the  public  use  should  have  only  such  damages  as  are 
peculiar  to  his  property;  on  the  other  hand,  we  maintain,  as 
illustrated  in  the  cases  cited,  that  in  ascertaining  his  damage 
it  shall  not  be  reduced  by  benefits  other  than  those  that  are 
also  peculiar  to  his  property.  The  vitality  of  the  rule,  in  either 
case,  is  to  be  found  in  its  inherent  equity,  and  furnishes  a 
sufficient  reason  for  its  adoption  and  maintenance.  The  in- 
struction of  the  court  upon  the  measure  of  damages  in  the 
present  case  was  in  harmony  with  this  rule,  and  therefore  not 
erroneous. 

^'^  6.  The  railroad  company,  under  its  license  from  the 
oounty,  had  authority  to  lay  its  track  upon  the  road.  When 
the  city  extended  its  limits  it  succeeded  to  the  relation  for- 
merly sustained  by  the  county  to  the  road,  and  took  municipal 
jurisdiction  of  the  territory,  subject  to  all  rights  acquired 
under  its  predecessor.  When,  thereafter,  the  city  established 
the  grade  of  the  street,  as  it  had  the  power  to  do^  the  only 
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way  possible  for  the  railway  company  to  exercise  its  right 
wns  to  lay  its  tracks  in  conformity  to  such  grade.  In  bring- 
ing their  roadbed  to  that  grade  for  the  purpose  of  laying  their 
tracks  they  were  simply  obeying  the  command  of  the  munic- 
ipal government  expressed  by  the  ordinance.  The  damage 
for  which  plaintiff  recovered  was  for  the  injury  to  his  prop- 
erty, resulting  from  raising  the  grade  in  front  of  his  property 
by  the  employees  of  the  railroad  company  and  those  of  the 
city  in  compliance  with  the  requirements  of  that  ordinance. 
The  damage  was  the  result  of  the  exercise  of  the  city's  power, 
for  which  it  is  liable:  She0hy  t.  Kantoi  City  etc.  Ry.  Co^  94 
Mo.  574;  4  Am.  St  Rep.  896,  and  cases  $upra. 

The  Sheehy  case  is  cited  by  counsel  for  appellant  in  sup- 
port of  the  measure  of  damages  for  which  they  contend,  but 
it  is  not  at  all  in  point  for  that  purpose,  and  we  know  of  no 
Missouri  case  that  does  give  it  support,  except  Taylor  ▼• 
Kan$a$  City  etc,  Ry.  Co,^  88  Mo.  App.  668;  the  ruling  in 
which,  upon  that  question,  we  do  not  approve. 

The  fact  that  the  plaintiff,  after  the  grading  of  its  roadbed 
had  been  completed  by  the  cable  company,  requested  that 
the  grading  of  the  street  might  be  finished,  ought  not  to  estop 
him  from  recovering  damages  for  his  injury.  If  any  error  is 
to  be  found  in  the  instructions  upon  this  issue  it  is  in  favor 
of  the  defendant. 

^*^  We  find  no  error  in  the  record  calling  for  a  rsversal, 
and  the  judgment  of  the  circuit  court  is  affirmed. 

All  concur.  ^^^^^ 

MvNioiPAL  GoRPORATioiia— Damaqis  roB  QsADnra  Braisisi  8m  Zkmk 
V.  Miuouri  Pac  Ry,  Co.,  119  Mo.  180;  ante,  p.  648,  aod  note. 

CoNBTiTOTioiia — SiLV-BifVORCiNO  PsovTBioifS:  Sm  the  eztendsd  note  to 
CourUp  qfCook  ▼.  IndmUnal  School,  8  Am.  Sk  Bap.  416^  and  WUUb  v.  ifoAom 
48  Minn.  140;  31  Am.  St.  Rep.  628. 

Statdtost  Rbmbdiis — Whsthbr  Bxolusivb  OS  OoMdrRSSMT. — The 
ttarutory  remedy  most  be  pursued  where  both  tho  right  and  tho  remedy  are 
given  by  statute;  although  if  the  right  existed  at  oommon  law,  and  a  remedy 
is  given  by  statute,  the  latter  is  regarded  as  eamulatire,  and  either  remedy 
might  be  pursued:  People  ▼.  Crayarqft,  2  OaL  243;  66  Am.  Dee.  831,  and 
note.  Where  a  new  right  is  introduoed  by  statute  the  statutory  remedy  is 
the  one  to  l>e  pursued,  but  where  there  is  a  pre-existing  right  at  oommon 
law,  and  an  affirmative  statute  infliots  a  new  penalty,  the  law  is  otherwise: 
Lang  v.  ScoU,  1  Blaokf.  406;  12  Am.  Dec  267,  and  note.  Remedies  are 
oumulative  where  the  statute  gives  a  remedy  with  a  penalty,  a  preTiose  eom- 
mon-Iaw  remedy  existing:  Dygeri  v.  SekmrJc,  23% Wend.  446;  86  Am.  Dee. 
575.  If  a  statute  provides  a  remedy  for  a  matter  before  actionable  at  oom- 
uiou  law  the  oommoa-law  remedy  is  not  thereby  divested:  Oritttmdem  v. 
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Wiition,  5  Cow.  165;  15  Am.  Deo.  462,  »nd  note;  MethodUt  Chvrch  ▼.  Iteming* 
€m^  1  W»tt8,  218;  26  Am.  Dea  61;  DimneU  r.  Jone$,  18  Ala.  490;  48  Am. 
I>ec.  69,  and  note;  Damon  r.  Milier,  20  Tex.  171;  70  Am.  Dea  880,  and 
8m^  alflOb  tha  note  to  Aldrieh  ▼•  CAmUiv  J?.  A  CSfcp  88  AnL  I>m.  Sift. 


Gloybb  u  Hendbbsok. 

[laO  MWOfimi,  897.] 

Fuunnra  QuAmruM  Mbruit. — ^A  complaint  which  allafM  a  oontraot  of 
employment  between  the  plaintiff  and  the  defendant,  and  the  rendering 
of  larTieee  and  the  expenditnre  of  money  under  it,  and  that  the  plain- 
tiff waa  wrongfully  discharged,  and  the  valne  of  bia  larrloee  rendered, 
and  the  amount  of  bia  money  expended,  presente  a  canae  of  action  in 
quantum  menUL 

PRIMCIPAL  AND  AgKNT,    RkTOOATIOH  OY    AGMHOT,   PRUrOIPAL's    LlABIUTT 

FOB. — If  there  ia  an  employment  of  an  agent  for  a  definite  period  of 
time,  exprees  or  implied,  and  ha  ia  discharged  without  cause  before  the 
expiration  of  that  time,  the  principal  is  answerable  as  for  a  breach  of 
the  agraement^  and  the  agent  may  elect  to  treat  the  contract  aa  re* 
scinded  and  maintain  an  action  for  the  ralne  of  serrices  rendered  and 
money  expended. 

FUMOIPAL  AMO  AOKNT— RbYOOATIOH  OF  AUTHOBITT  TO  SlLL  RbAL  PrOP- 

BRTT,  Damaois  ior. — If  the  owner  of  real  property  appoints  an  agent 
to  sell  it,  and. agrees  that  he  shall  have  a  specified  compensation  for 
making  sales,  and  further,  that,  if  he  sell  the  whole  within  a  year,  he 
shall  be  entitled  to  an  additional  compensation  there  is  an  implied 
agreement  that  he  shall  have  a  year  in  which  to  make  the  sales  author- 
iied,  and  he  may  recover  the  damages  sustained  from  the  revocation  of 
hia  agency  before  the  expiration  of  the  year. 

PRIRGnPAI.  AND  AOKNT— UNILATERAL  CONTRACT  BxTWBXN.— If  Sll  af^cnt  is 

appointed  with  power  to  sell  certain  property  in  parcels,  and  is,  in  addi- 
tion to  the  compensation  doe  on  each  sale,  to  have  a  further  sum  if  he 
sella  the  whole  thereof  within  a  year,  the  fact  that  he  does  not  agree  to 
make  such  sales  within  a  year  or  to  give  the  whole  of  his  time  thereto 
does  not  justify  the  principal  in  revoking  the  authority,  within  the  year, 
and  thus  depriving  the  agent  of  his  power  to  earn  the  compensation 
agreed  to  be  paid  to  him. 

BviDXiiCB — ^Valur  of  SxRVicxa. — In  an  action  by  an  agent  to  recover  the 
value  of  his  services  under  an  authorization  to  sell  certain  real  prop- 
erty, which  authorization  was  wrongfally  revoked  by  his  principal,  evi- 
dence tending  to  prove  what  is  usually  charged  for  such  services,  and 
what,  in  the  opinion  of  competent  witnesses^  such  services  were  worth, 
is  admissible. 

Fbingifal  and  Aorrt— Damagks,  Mbasurr  of  Fom  Rrtogation  of 
AoRNGY. — If  the  authority  of  an  agent  to  sell  specified  real  property  ia 
wrongfully  revoked  after  he  has  performed  services  and  made  expendi* 
tares  in  good  faith  under  it,  the  measure  of  his  damages  is  the  reason- 
able value  of  the  services  rendered,  and  the  money  fairly  expended  in 
performing  such  servicea. 
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Jimr  T«iAL>-lNflmccnoif8. — ^If  in  an  action  then  is  •  ooantorclaim  as  veO 
as  a  complaint  and  answer,  and  an  instmetion  is  asked  leapacting  Aa 
bnrdan  of  proof  in  ita  terms  applicablo  to  the  wholo  eaae,  it  may  ba 
rafnsod  if  it  ia  oorroot  with  reapaot  to  the  iasao  pnaantod  bj  tli«  eoa^ 
plaint  only. 

Kame$y  Holme$  A  Kraulhoff^  for  the  appellant 

B,  W.  Taylor^  and  Oage^  Ladd  A  SnuMf  for  the  respondent. 

"^^  Black,  P.  J.  Plaintiff  brought  this  suit  to  recover  the 
▼alue  of  services  rendered  and  expenses  incurred  in  selling 
for  <lefendant  a  large  number  of  lots.  The  trial  resulted  in  a 
verdict  and  judgment  for  the  plaintiff  for  $4,000|  from  which 
the  defendant  appealed. 

Mr.  Henderson,  the  defendant,  owned  a  tract  of  30  acres 
of  land  adjoining  Kansas  City,  upon  which   there  was  an 
encumbrance  of  $25,000.     He  laid  the  land  off  into  an  addi- 
tion under  the  name  of  Round  Top,  so  as  to  contain  280 
lots,  the  lots  in  general  having  a  front  of  25  feet  each.     He 
had  purchased  the  land  on  speculation,  and  became  '^*  ex- 
ceedingly anxious  to  sell.     With  this  end  in  view  he  and  the 
phiintiff,  Glover,  a  real  estate  agent,  had  frequent  consulta- 
tions.   Early  in  1890  they  developed  the  following  scheme 
for  selling  the  lots:  Each  purchaser  was  to  make  a  small 
cash  payment,  and  monthly  deferred  payments  of  $10  each, 
the  deferred  payments  to  be  evidenced  by  notes.     After  the 
payment  of  a  given  number  of  notes  the  defendant  was  to 
execute  to  the  purchaser  a  warranty  deed,  the  purchaser 
securing  the  unpaid  notes  by  deeds  of  trust  upon  the  lot  pur- 
chased.    In  this  way  sufficient  cash  was  to  be  obtained  to 
procure  a  release  of  the  particular  lot  from  the  encumbrance. 
The  deed  constituting  the  encumbrance  contained  a  clause  to 
the  effect  that  lots  should  be  released  from  time  to  time  upon 
the  payment  of  a  given  sum  per  lot. 

The  defendant  had  made  a  declaration  of  trust  in  favor  of 
Mr.  Waller  and  Mr.  Rhodes,  whereby  each  became  entitled  to 
a  one- fourteenth  interest  in  the  land.  After  the  plan  for  sell- 
ing the  lots  had  been  matured,  the  parties,  including  Waller 
and  Rhodes,  visited  the  addition  and  placed  prices  upon  each 
and  all  of  the  lots,  which  varied  from  $4  to  $22  per  front 
foot.  These  prices  were  calculated  and  arranged  so  that  all 
the  lots  would  produce  about  $80,000,  that  being  the  cost  price 
of  the  property  to  the  defendant,  with  interest  added.  The 
prices  so  fixed  were  noted  on  a  plat  called  by  Glover  the  net 
price  plat     Each  party  kept  a  copy  of  this  plat 
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According  to  the  evidence  of  the  plaintiff  the  agreement 
finally  made  between  him  and  the  defendant  was  to  the  fol« 
lowing  effect:  Plaintiff  was  to  have  theezclusiye  right  to  sell 
the  lots.  For  his  compensation  he  was  to  add  $1,  $2,  $3,  or  $4 
per  front  foot,  as  he  saw  fit,  to  the  prices  designated  on  the 
plat  of  net  prices.  The  net  prices  with  this  addition  '^' 
were  to  constitute  the  selling  prices,  for  which  cash  and  notes 
were  to  be  taken.  If  plaintiff  pold  out  the  addition  in  one 
year  ho  was  to  have  an  additional  compensation  or  bonus  of 
$1|5(X)  cash.  The  plaintiff  was  to  pay  the  wages  of  all  neces- 
sary employees,  subagents,  and  the  expenses  of  advertising 
out  of  his  own  pocket.  The  expenses  of  staking  out  the  lots, 
clearing  off,  and  sodding  part  of  the  land  were  to  be  paid  by 
plaintiff  in  the  first  instance,  but  for  all  such  expenses  he 
was  to  be  reimbursed  out  of  sales  made  by  him. 

The  defendant  testified  that  the  net  price  plat,  as  it  is  called 
by  the  plaintiff,  was  no  more  than  a  temporary  statement  of 
the  prices,  and  that  they  were  subJAot  to  change  from  time  to 
time.  He  testified  in  direct  and  positive  terms  that  plaintiff 
was  to  have  $1,  and  only  $1,  per  foot  for  selling  the  lots,  and 
his  evidence  in  this  respect  is  supported  by  that  of  Waller 
and  Rhodes,  In  other  respects  his  evidence  as  to  the  terms 
of  the  contract  is  the  same  as  the  evidence  of  the  plaintiff. 
All  agree  as  to  the  $1,600  bonus. 

The  plaintiff  made  up  what  he  calls  selling-plats,  and 
caused  a  large  number  of  them  to  be  published  and  distrib- 
uted. These  plats  designated  the  prices  at  which  the  lots 
would  be  sold,  as  a  general  rule,  at  $2  per  front  foot  in  excess 
of  the  prioea  stated  in  the  net  price  plat.  Lots  were  sold,  con- 
tracts made,  and  notes  received  on  the  basis  of  the  prices  thus 
stated  on  the  selling  plats.  The  evidence  shows  that  plaintiff 
entered  into  the  business  with  great  energy  and  seaL  He 
advertised  the  property  in  almost  every  conceivable  manner, 
placed  an  office  and  an  agent  on  the  land,  and  employed 
various  subagents,  paying  them  their  commissions  out  of  his 
own  pocket  as  he  had  agreed.  Between  April  and  the  last  of 
August,  1890,  he  had  sold  164  lots,  that  is  to  say,  about  4,000 
out  of  the  7,000  front  '^^  feet.  These  sales  were  reported  to 
the  defendant  from  time  to  time,  the  reports  giving  the  prices 
according  to  the  net  plat;  but  it  appears  the  defendant  signed 
the  contracts  which  set  forth  the  true  selling  prices,  and  he 
had  access  to  and  saw  the  notes  taken,  so  that  it  is  clear  he 
knew  for  what  prices  the  lots  were  being  sold.    At  the  last- 
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named  date  a  difference  arose  between  the  plaiiititF  and  the 
defendant,  the  plaintiff  claiming  the  right  to  take  all  notes  in 
excess  of  the  net  plat  prices,  and  the  defendant  claiming  thsit 
plaintiff  was  entitled  to  a  compensation  of  $1  per  foot  only. 
Tbia  difference  led  to  the  discharge  of  plaintiff. 

The  foregoing  is  bat  an  outline  of  the  evidence  found  in  the 
printed  record  of  600  or  600  pages«  so  far  as  it  relates  to  the 
issues  made  bj  the  petition  and  answer.    The  evidence  relat- 
ing to  the  oounterdaima  will  be  noticed  hereafter.    The  chief 
disputed  question  of  fact  in  the  trial  court  was,  whether  the 
defendant  was  to  have  $1  per  foot,  or  whether  he  had  a  right 
to  add  to  the  net  plat  prices  such  sums  as  he  saw  fit  for  his 
oompensation.    The  plaintiff's  evidence  and  some  circum- 
stances support  this  theory  of  the  contract,  while  the  evidence 
of  the  defendant  and  that  of  Waller  and  Rhodes  support  the 
defendant's  theory.    This  was,  therefore,  a  question  of  fact  for 
the  jury  to  determine,  and  we  deem  it  unnecessary  to  set  oat 
the  evidence  in  detail,  for  there  being  evidence  to  support  the 
verdict,  the  question  of  fact  is  not  open  to  review  here. 

The  plaintiff,  in  his  petition,  sets  out  the  contract  according 
to  his  version  of  it,  and  states  that  pursuant  to  it  he  sold  lots 
to  the  amount  of  $44,782,  in  notes  and  cash,  being  $8,044  over 
the  aggregate  of  the  prices  designated  on  the  net  price  plat; 
that  he  has  received  in  cash  $1,004,  and  in  notes  of  purchasers, 
$4,004;  that,  though  he  was  ready  and  willing  to  continue  to 
'^*  act  for  the  defendant  as  his  agent,  the  defendant  refused 
to  allow  him  to  make  any  further  sales.  He  then  states  that 
he  has  expended  the  sum  of  $1,817.42  in  advertising  the 
addition  for  sale,  and  performed  work  and  services  in  and 
about  selling  the  lots  of  the  value  of  $12,000,  and  asks  judg- 
ment for  $18,817.42,  less  $6,008,  received  in  cash  and  in  notes. 

The  defendant,  in  his  answer,  states  that  "he  employed 
plaintiff  to  act  for  him  in  the  sale  of  lots  in  said  addition,  so 
long  as  the  defendant  might  desire  to  continue  said  employ- 
ment and  sale,"  and  this  is  followed  by  a  general  denial. 

From  the  instructions  given,  the  jury  must  have  found  that 
the  contract  between  plaintiff  and  the  defendant  was  the 
same  in  its  terms  as  testified  to  by  the  plaintiff,  as  we  have 
before  stated  his  evidence;  that  up  to  the  1st  of  September, 
1890,  the  plaintiff  carried  out  the  terms  of  the  contract  on 
his  part,  and  was  ready  to  go  on  with  it;  that  defendant  then 
refused  and  declined  to  allow  the  plaintiff  to  sell  any  more 
lots.    The  jury  allowed  plaintiff  the  reasonable  value  of  his 
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services,  including  moneys  expended  to  the  extent  that  the 
outlays  were  reasonable  and  necessary  in  the  performance  of 
his  duties. 

1.  The  first  question  is  whether  this  action  is  quantum 
meruit  for  services  rendered  and  reasonable  expenses  incurred, 
as  claimed  by  the  plaintifiT;  or  whether  it  is  an  action  for  dam- 
ages for  breach  of  contract.  That  the  petition  declares  upon 
quantum  meruit  we  think  there  can  be  no  doubt  It  is  true 
the  petition  sets  out  the  contract  of  employment,  and  shows 
that  services  were  rendered  and  moneys  expended  in  the  exe- 
cution of  it;  but  it  proceeds  to  aver  that  defendant  wrong- 
fully discharged  the  plaintiff,  and  then  states  the  value  of 
the  services  rendered  and  moneys  expended,  and  prays  judg- 
ment therefor,  less  the  '^*  amount  received.  Had  the  plain- 
tiff declared  for  the  value  of  his  services,  saying  nothing  about 
the  contract,  and  to  this  the  defendant  had  answered  by  set- 
ting up  the  special  contract  according  to  his  version  of  it,  and 
the  plaintiff  had  replied  by  setting  out  the  contract  according 
to  his  theory  of  it,  and  alleged  that  the  defendant  wrongfully 
revoked  the  agency,  because  of  which  he  demanded  the  value 
of  his  services  up  to  the  date  of  his  discharge,  the  issues  would 
have  been  in  substance  the  same  that  they  are  under  the  pres- 
ent pleadings.  It  is  the  theory  of  our  code  that  the  plaintiff 
must  state  the  facts  constituting  his  cause  of  action.  If  he 
proposes  to  treat  the  contract  as  rescinded,  and  recover  for  the 
value  of  services  rendered,  as  he  may  do  under  certain  cir- 
cumstances, there  is  no  reason  why  be  may  not  set  out  the 
contract,  the  rendition  of  services  thereunder,  the  wrongful 
termination  of  the  contract  by  the  defendant,  and  then  de- 
clare for  the  value  of  the  services  rendered.  Such  is  the 
plaintiff's  petition  in  this  case,  and  it  is  clearly  a  declarntion 
upon  quantum  meruit:  Ehrlich  v.  ^tna  Life  In$.  Co,^  88  Mo. 
249. 

2.  The  contract  in  question  was  one  of  agency,  so  that  we 
are  brought  to  the  question  whether  defendant,  having  revoked 
the  agency,  is  liable  to  the  plaintiff  for  the  value  of  services 
rendered  and  expenses  incurred  up  to  the  date  of  revocation. 

There  is  and  can  be  no  claim  made  in  this  case  that  plain- 
tiff had  conferred  upon  him  a  power  coupled  with  an  inter- 
est And  as  he  had  no  interest  in  the  subject  matter  of  the 
agency,  the  principal  had  the  power,  and,  in  a  qualified  sense, 
the  right,  to  revoke  the  agency  at  his  will:  Stater*  WalkeVyiiS 
Ma  279;  Mechem  on  Agency,  sec.  204.     But  the  question  of 
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the  liability  of  the  principal  to  the  agent  for  services  rendered 
is  another  and  adiflferent  thing  from  the  power,  or  even  right, 
to  terminate  the  agency.    Contracts  '^^  of  agency  are  numer- 
0Q8  and  widely  variant  in  their  objeets,  purposes,  and  terms; 
so  that  the  question  of  compensation  of  the  agent,  when  the 
agency  has  been  revoked  by  the  principal,  will  depend  upon 
a  variety  of  circumstances.    It  is  laid  down  by  a  recent  text- 
writer  that  *'  the  mere  fact  that  an  agent  is  employed  to  per- 
form a  certain  act  will  not,  of  itself,  amount  to  an  undertaking 
on  the  part  of  the  principal  that  the  agent  shall  be  permitted 
to  complete  the  act,  at  all  events,  and  the  principal  ma.y 
fairly,  and  in  good  faith,  revoke  the  agency  without  liability, 
at  any  time  before  performance.''    But  **  where  an  agent  is 
employed  to  perform  an  act  which  involves  expenditure  of 
labor  and  money,  before  it  is  possible  to  acoomplish  the  de- 
sired object,  and  after  the  agent  has  in  good  faith  incurred 
expense  and  expended  time  and  labor,  but  before  he  has  had 
a  reasonable  opportunity  to  avail  himself  of  the  results  of  this 
preliminary  effort,  it  could  not  be  permitted  that  the  princi- 
pal should  then  terminate  the  agency  and  take  advantage 
of  the  agent's  services  without  rendering  any  compensation 
therefor":  Mechem  on  Agency,  sea  620.    This  is  good  sense, 
and,  we  believe,  good  law. 

But  there  is  still  another  well-settled  and  more  specific 
rule  which  will  determine  this  branch  of  this  case,  and  that 
is  this:  Where  there  is  an  employment  for  a  definite  period  of 
time,  expressed  or  implied,  and  the  agent  is  discharged  with- 
out cause  before  the  expiration  of  that  period,  the  principal 
will  be  liable  to  the  agent  the  same  as  in  case  of  a  breach  of 
any  other  contract;  and  in  such  oases  the  agent  may  elect  to 
treat  the  contract  as  rescinded,  and  bring  an  action  to  recover 
the  value  of  his  services  and  money  expended:  Mechem  on 
Agency,  sees.  614, 621;  Ehrlich  v.  JEtna  Xt/s  In$.  Co.^  88  Ma 
249;  Kirk  v.  Hartman,  68  Pa.  St  97. 

The  contract  between  the  plaintiff  and  the  defendant,  '^ 
as  found  by  the  jury,  contains  no  express  stipulation  to  the 
effect  that  the  agency  should  continue  for  one  year,  but  it 
contains  the  stipulation  that  the  plaintiff  should  have  an 
additional  compensation  of  $1,600  if  he  sold  the  lots  within 
one  year;  and  the  question  then  is,  whether  there  arises  an 
i<nplied  agreement  that  he  should  have  one  year  in  which  to 
sell  the  lots. 

Although  a  contract  on  its  face  and  by  its  terms  appears  to 
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be  obligatory  on  one  party  only,  yet,  if  it  was  the  manifest 
intention  of  the  parties  that  there  should  be  a  correlative 
obligation  on  the  other  partyi  the  law  will  imply  such  obli« 
gation:  Lewi$  ▼•  AUas  etc.  In$,  Co,,  61  Mo.  584.  But,  as  said 
in  Churchward  ▼•  Queeuj  L.  R.  1  Q.  B.  195:  *'  Where  a  con* 
tract  is  silent,  the  court  or  jury  who  are  called  upon  to  im* 
ply  an  obligation  on  the  other  side,  which  does  not  appear  in 
the  terms  of  the  contract,  must  take  great  care  that  they  do 
nQt  make  the  contract  speak  .  •  •  •  contrary  to  what  .... 
was  the  intention  of  the  parties.''  The  question  after  all  is 
one  of  intention,  to  be  gathered  from  the  tenor  and  all  the 
terms  of  the  contract,  considered  in  the  light  of  the  subject 
matter  of  which  the  contract  treats. 

The  subject  of  the  agency  in  question  was  one  whole  addi- 
tion, consisting  of  280  lots,  and  the  plaintiff  was  to  have  the 
exclusive  right  to  sell  all  of  them.  It  is  plain  to  be  seen  that 
the  $1,600  was  an  inducement  to  plaintiff  to  accept  the 
agency.  It  was  a  part,  and  a  considerable  part,  of  the  com- 
pensation which  he  was  to  receive.  It  is  true  this  part  of  the 
consideration  was  conditional,  that  is  to  say,  upon  the  fact 
that  he  sold  the  lots  within  one  year,  but  the  very  condition 
shows  that  he  was  to  have  a  year  in  which  to  perform  it 
His  right  to  have  a  year  in  which  to  sell  the  lots  is  clearly 
implied,  and  this  implied  part  '^*  of  the  agreement  is  as 
certain  and  definite  as  if  it  had  been  stated  in  so  many  words. 
This  conclusion  seems  to  us  irresistible. 

Nor  was  it  necessary  to  submit  this  question  to  the  jury; 
for  the  jury  found  that  the  plaintiff  was  to  have  an  additional 
compensation  of  $1,500  if  he  sold  out  the  lots  within  one 
year.  The  clear  intendment  and  construction  of  this  lan- 
guage is  that  he  was  to  have  a  year  in  which  to  sell  out 
the  addition. 

But  it  is  said  the  plaintiff  testified  that  he  reserved  the 
right  to  quit  the  work  at  any  time,  and  hence  the  defendant 
had  the  corresponding  right  to  terminate  the  agency  at  will, 
notwithstanding  the  agreement  concerning  the  $1,500.  The 
plaintiff  testified  that  he  did  not  bind  himself  to  sell  the  addi- 
tion for  $80,000  within  one  year,  or  to  pay  a  forfeiture  if  be 
failed  to  sell  it  He  states  at  one  place  in  the  lengthy  exam- 
ination that  he  did  not  bind  himself  to  devote  the  entire  year 
to  the  sale  of  Round  Top,  and  could  have  quit  at  any  time, 
but  he  was  not  that  kind  of  a  man.  At  another  place  he  says 
he  was  bound  to  give  his  time  and  attention  to  the  sale  of  the 
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land,  and  to  try  to  sell  it  He  evidently  undertook  to  maka 
a  reasonable  effort  to  sell  the  lots.  This  mach  is  implied  in 
the  terms  of  the  agreement  found  by  the  jury  to  have  been 
made  by  these  parties.  It  is  equally  true  that  he  was  not 
bound,  at  all  events,  to  continue  his  efforts  during  the  entire 
year.  But  it  does  not  follow  that  the  defendant  had  the  right 
to  revoke  the  agency,  without  cause,  at  any  time  during  the 
year.  Says  Heohem:  **  It  is,  in  many  oases,  difficult  to  deter- 
mine whether  the  parties  have  made  a  definite  agreement  tor 
a  fixed  time  or  not.  It  is  not  indispensable  that  they  should, 
in  the  first  instance,  be  both  bound  for  the  same  period.  It 
may  lawfully  be  made  to  rest  with  either  party  to  determine, 
at  his  *^^  option,  that  the  agreement  shall  be  one  for  a  cer- 
tain time'^  Mechem  on  Agency,  sec  211. 

Such  questions  as  this  must  be  considered  in  the  light  of 
the  nature  and  object  of  the  agency,  and  the  agreement  which 
the  parties  have  made.  The  defendant  was  anxious  to  dis- 
pose of  the  addition,  and  the  scheme  devised  to  sell  it  was 
problematical  and  doubtful.  The  defendant  agreed,  as  vre 
have  seen,  to  give  the  plaintiff  one  year  in  which  to  earn,  if 
he  could,  the  extra  $1,600,  and  this  agreement  as  to  time  is 
not  void  or  unlawful  because  the  plaintiff  had  the  right,  at  his 
option,  to  abandon  the  contract  before  the  expiration  of  the 
year.  The  fact  that  plaintiff  had  such  right  or  option  gave 
the  defendant  no  right  to  terminate  the  agency  before  the  expi- 
ration of  the  year,  so  long  as  the  plaintiff  was  making  dili- 
gent efforts  to  sell  the  lots. 

8.  As  the  plaintiff  can  maintain  this  action  to  recover  the 
value  of  his  services,  and  the  reasonable  expenses  incurred  by 
him,  it  follows  that  he  had  the  right  to  produce  evidence 
showing  the  value  of  such  services.  Evidence  of  what  is 
usually  charged  for  similar  services  at  the  same  place  was 
admissible.  And  it  was  also  competent  to  show,  by  persons 
who  were  acquainted  with  the  value  of  like  services,  what,  in 
their  opinion,  the  services  of  the  plaintiff  were  worth.  The 
witnesses  called  by  the  plaintiff  for  this  purpose  were  real 
estate  agents,  and  their  evidence  shows  that  they  were  fairly 
acquainted  with  the  value  of  like  services.  The  fact  that 
commissions  in  like  cases  are  generally  regulated  by  contract, 
and  the  further  fact  that  these  lots  were  sold  under  what  is 
called  a  unique  and  unusual  plan,  did  not  affect  the  compe- 
tency of  the  evidence  of  these  witnesses  as  to  the  value  of  the 
services  rendered  by  the  plaintifil    And  it  was  also  oompeteat 
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to  show  what  commiBsioiis  had  been  paid  in  the  same  locality 
for  Belling  other  additions.  The  differences  '^^  between  the 
plans  adopted  in  making  such  other  sales  and  the  sales  in 
question  would  be  a  matter  for  the  jury  to  consider,  but  such 
differences  do  not  affect  the  competency  of  the  evidence. 
There  was  no  error  in  the  admission  of  evidence  on  this  sub- 
ject 

4.  It  follows,  also,  from  what  has  been  said,  that  the  meas« 
ure  of  the  plaintiffs  damages  was  the  reasonable  value  of  the 
services  rendered  and  the  moneys  fairly  expended  in  perform- 
ing such  services.  The  instructions  as  to  damages  proceed 
on  this  theory,  and  there  is  no  error  in  them. 

6.  The  defendant  asked  the  court  to  give  the  following 
instructions,  both  of  which  were  refused: 

^'  1.  The  burden  is  on  the  plaintiff  to  show  to  the  jury  by 
the  preponderance  of  the  evidence  in  this  case  that  the  agree- 
ment between  him  and  the  defendant  was  for  a  greater  com- 
pensation than  a  commission  of  one  dollar  per  front  foot 

**  2.  The  burden  of  proof  is  on  the  plaintiff  to  prove  to  the 
jury  by  the  preponderance  of  credible  evidence  in  this  case 
that  the  agreement  between  him  and  the  defendant  was  that 
the  plaintiff  should  be  entitled  to  any  and  all  excess  realized 
from  the  sale  of  defendant's  lots  over  and  above  the  amount 
claimed  by  plaintiff  as  the  net  prices  for  which  he  was  to 
account  to  defendant" 

These  instructions  are  not  qualified  so  as  to  apply  alone- to 
the  case  made  by  the  petition,  but  they  are  drawn  so  as  to 
apply  to  the  defendant's  cause  of  action  stated  in  the  counter- 
claim, as  well  as  to  the  cause  of  action  stated  in  the  petition. 
The  pleadings  present  the  issues  on  this  matter  of  compensa- 
tion as  follows:  Plaintiff,  in  his  petition,  avers  that  he  was  to 
have  all  the  property  sold  for  over  the  net  plat  prices.  This 
averment  is  denied  by  the  answer.  For  a  further  answer  and 
counterclaim  it  is  alleged  that  the  plaintiff  ***  agreed  to  sell 
the  property  for  a  commission  of  $1  per  front  foot;  that  he 
sold  3,925  feet,  and  became  entitled  to  commissions  to  the 
amount  of  $3,925;  that  he  collected  $9,650,  and  only  ac- 
counted for  $4,489,  leaving  a  balance  due  defendant  of  $1,235, 
and  for  which  he  asks  judgment  These  averments  are  denied 
by  the  reply.  The  obligation  to  prove  any  fact  is  upon  the  party 
who  asserts  the  affirmative  of  the  issue.  As  to  this  counterclaim 
the  defendant  asserted  the  affirmative,  and  the  burden  was 
upon  him  to  show  that  by  the  agreement  the  plaintiff  was  to 
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sell  the  property  for  a  commiBBion  of  $1  per  front  foot.  Under 
the  issues  thus  made  the  plaintifif  could  show,  as  he  did,  that 
the  contract  was  as  alleged  by  him  in  his  petition,  and  thereby 
defeat  the  counterclaim,  but  the  burden  of  proof  upon  the 
counterclaim  did  not  rest  upon  him.  It  rested  upon  the 
defendant.  The  instructions  were,  therefore,  too  broad,  and 
were  properly  refused. 

6.  The  defendant  in  his  counterclaim  set  up  other  matters 
to  the  following  effect:  That  plaintiff  fraudulently  and  ^  with- 
out the  knowledge  or  consent  of  the  defendant''  took  some  six 
deeds  of  trust  from  as  many  persons,  upon  lota  which  plain- 
tiff had  sold,  and  recorded  them  prior  to  the  deeds  of  trust 
taken  to  secure  the  purchase  price  of  the  lots.  To  this  the 
plaintiff  replied  that  the  deeds  of  trust  were  taken  and  made 
prior  liens  pursuant  to  the  instructions  of  the  defendant,  and 
*^  with  his  knowledge  and  consent,''  to  enable  such  persons  to 
raise  money  to  build  houses  on  the  lots,  and  thereby  facilitate 
the  sale  of  other  lots.  Evidence  was  produced  in  support  of 
these  issues  on  the  one  side  and  the  other.  The  defendant 
asked  the  court  to  instruct  the  jury  that  plaintiff  had  no 
right  to  place  building  loans  secured  by  first  mortgages  on 
lots  sold  by  him,  without  the  defendant's  consent;  **  and  if  be 
**'  did  so,"  he  could  not  recover  in  this  case.  The  court 
modified  the  instruction  so  as  to  make  the  quoted  words  read 
**  and  if  he  did  so  without  the  express  or  implied  consent  of 
defendant" 

We  do  not  see  that  there  was  any  error  in  thus  modifying 
the  instruction.  Consent  being  averred,  it  cou)d  be  proved 
by  direct  evidence,  or  it  could  be  inferred  from  the  facts  and 
circumstances  in  evidence.  Nor  was  it  necessary  to  tell  the 
jury  what  facts  proved  consent.  Whether  the  defendant 
consented  to  placing  these  prior  liens  on  some  of  the  lots  wai 
a  fact  to  be  proved  like  any  other  fact  in  the  case,  either  by 
direct  evidence  or  inferred  from  facts  in  evidence.  A  more 
elaborate  instruction  might  have  been  given  as  to  implied 
consent,  but  the  defendant  did  not  request  further  instnlo* 
tions  on  that  point,  and  we  cannot  say  there  was  error  in  the 
instruction  as  modified  and  given.  The  real  issues  in  thii 
ease  were  fairly  and  well  presented  to  the  jurji  and 
ment  should  be  affirmed* 

Babglay,  J.,  absent. 

The  other  judges  concur. 
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FuuDivo,  QvAvrmi  M nvrr:  8m  tli«  note  to  Jttm  ▼•  PolftriM,  87  An* 

QvARTVM  Mbbott-^Rbootist  ov.^-A  party  pnTMitod  from  oompUting  a 
MBtimoi  ia  ih«  tini*  ttipnUttd  by  th«  fanlt  of  (ho  othor  party,  but  going  on 
with  tho  work  after  tho  tino  vntil  oompaUad  to  abandoa  it»  may  toaovar  tho 
valiio  of  tha  work  dooa  an  a  ftumtmm  marmU:  Mtniil  t.  Ithaca  He,  R.  R.  Olob, 
16  WtnO.  686;  80  Am.  Dae.  130,  and  note;  Helm  T.  W%U(m,  4  Mo.  41;  28 
Am.  Dm.  836,  and  noteu  QmmlMm  meruU  may  hm  raMTarad  for  work  dona 
nndor  a  ipMial  oontraei  npon  a  laaoimion  of  tha  Muna  witbont  fault  on  tbo 
part  of  iha  plaintiff:  Blood  t.  Mmm,  18  Vt  686;  86  Am.  Daa  368.  8m  tha 
notes  te  PorUr  T.  Woodt,  88  Am.  Daa.  166^  and  Hmffmard  v.  Laonord;  18 
Am.  Dm.  272. 

DaMAOB  WkKKB  THB  GOHTLKnON  OF  THB  OORTRAlOr  18  PfiBTBimD  ST 

THX  BMPLOTBn:  8m  the  notM  to  Clark  t.  CUy  (/  Stm  Tork,  63  Am.  Dec 
883,  nnd  Warrtn  Ohemiad  ete.  Obi  T.  Bolbrook,  16  Am.  8t  Bap.  702.  A 
brokar  proTontad  from  Mmplating  iha  bnaina«  by  hia  omplajar  ta  aatiiled 
te  Mmpaoaation  for  tha  aarvioM  ha  hM  parformadt  Oatitekalk  t*  Jmrningc,  I 
La.  Ann.  6|  46  Am,  Daa.  70l 
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Maxdamus  Caitrot  lasoM  to  Compil  thb  OoTiRNOB  of  a  state  te  perform 
any  official  duty  whatever  imp<»ed  on  him  m  ■nch  officer,  whether 
political  or  merely  miniateriaL  The  fact  that  ha  hM  voluntarily  n^ 
mitted  himMlf  to  the  jnriediction  of  the  oourt  ia  imuiateriaL 

Silver  &  Brovm^  for  the  relator. 

22.  F.  Walker^  attorney  general^  for  the  respondent. 

^**  Sherwood,  J,  The  relator  in  this  case,  Edward  J. 
Robb,  was  employed  by  David  R.  Francis,  then  governor  of 
the  state,  as  counsel  on  behalf  of  the  state  in  the  case  of  The 
State  of  Missouri  y.  Louis  Ulrich^  at  ^'^  that  time  pending  in 
the  supreme  court  of  the  United  States.  This  employment 
had  its  origin  in  an  act  of  the  thirty-sixth  general  assembly^ 
approved  March  25,  1891,  which  authorized  and  empowered 
such  employment  to  be  made,  at  and  for  a  sum  not  exceed- 
ing the  sum  of  five  hundred  dollars;  all  disbursements  out  of 
the  fund  thus  created  to  be  made  upon  the  order  of  the  gov- 
ernor. By  an  act  approved  March  81,  1893,  the  general 
assembly  reappropriated  said  amount  for  the  purpose  aforesaid, 
which  act  provided  that  all  disbursements  under  this  section 
should  be  made  bj  order  of  the  governor,  and  that  counsel 
fees  should  be  paid  *'  only  on  determination  of  suit'' 

The  sum  which  David  R.  Francis,  then  governor,  agreed  to 
pay  relator  for  his  services  as  counsel  in  that  cause  was  the 
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•aid  Bum  of  five  hundred  dollars,  in  oonaideratlon  of  which 
ium  relator  agreed  to  represent  the  state  as  counsel  in  said 
eause  until  the  determination  thereof.  After  thus  entering 
into  such  contract,  relator  dulj  performed  all  of  its  condiUoDS 
on  his  part  and  discharged  his  duty  as  counsel  for  the  state 
thereunder^  until  the  final  determination  of  said  cause,  which 
resulted  in  Ulricb  dismissing  his  appeal  therein  on  the  15th 
of  Ma7. 1898. 

No  part  of  the  amount  appropriated  hj  the  general  assem- 
bly for  the  payment  of  counsel  fees  and  agreed  to  be  paid 
relator  has  ever  been  paid  him.  On  the  22d  of  August,  1898* 
relator  presented  his  said  contract  with  and  claim  against 
the  state  of  Uissouri  to  Governor  William  J.  Stone,  exhibitr 
ing  to  him  at  the  same  time  all  necessary  papers,  etc.,  etc, 
and  asked  that  said  sum  of  five  hundred  dollars  be  paid  to 
relator,  but  which  sum  said  governor  neglected  and  refused 
to  order  to  be  paid  to  relator.  Upon  these  facts  thus  pre. 
sented  in  the  petition  relator  prays  that  an  alternative  writ' 
of  mandamtis  issue  directed  to  the  governor,  ^'^  commanding 
him,  etc.,  etc.  Waiving  the  issuance  of  the  alternative  writ* 
the  governor  has  entered  his  appearance  herein,  and  by  his 
counsel  has  filed  a  general  demurrer  to  relator's  petition,  to 
the  effect  that  the  petition  does  not  state  facts  sufficient,  etc. 

As  the  petition  states  a  good  contract  with  and  cause  of  action 
against  the  state,  and  the  demurrer  admits  the  allegations 
of  the  petition  to  be  true,  the  only  question  for  determina- 
tion is,  whether  the  respondent  is  amenable  to  the  process 
of  this  court  in  a  case  of  this  sort;  in  other  words,  whether 
this  court  has  jurisdiction  to  entertain  this  application  made 
by  relator.  The  inquiry  thus  suggested  brings  into  promi- 
nence article  3  of  our  constitution,  by  which  it  is  provided  that: 
''The  powers  of  government  shall  be  divided  into  three  dis- 
tinct departments — ^the  legislative,  executive,  and  judicial — 
each  of  which  shall  be  confided  to  a  separate  magistracy,  and 
no  person,  or  collection  of  persons,  charged  with  the  exercise 
of  powers  properly  belonging  to  one  of  those  departmenta,  shall 
exercise  any  power  properly  belonging  to  either  of  the  others, 
except  in  the  instances  in  this  constitution  expressly  directed 
or  permitted." 

In  this  instance  we,  constituting  a  portion  of  the  judicial 
department  of  the  government,  are  called  upon  to  exercise,  or, 
what  amounts  to  the  same  thing,  to  control  the  exercise  of 
powers  belonging  exclusively  to  the  executive  department  of 
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that  government.  To  such  action  on  our  part  the  organic  law 
interposes  an  insuperable  barrier.  In  addition  to  the  provi* 
•ions  of  the  organic  law  quoted  that  instrument  also  declares 
that:  ^The  supreme  executiye  power  shall  be  vested  in  a 
chief  magistrate,  who  shall  be  styled  Uhe  governor  of  the 
state  of  Missouri  *  ^:  Const.,  art  6,  sec.  4.  Section  6  of  the 
same  article  requires  that  "  the  governor  shall  take  care  that 
the  laws  are  ...  .  faithfully  ^*  executed.''  Of  the  same 
article,  section  1  provides  that  the  governor  '*  shall  perform 
such  duties  as  may  be  prescribed  by  law."  And  section  6  of 
article  14,  as  a  prerequisite  to  his  entering  on  the  duties  of 
his  office,  prescribes  that  he  ^*  take  and  subscribe  an  outh  to 
support  the  constitution  of  the  United  States  and  of  this  state, 
and  to  demean  himself  faithfullv  in  office." 

Under  these  plain  and  comprehensive  provisions  it  must  be 
apparent  that  any  duty  ^*  prescribed  by  law"  for  the  governor 
to  perform  is  as  much  part  and  parcel  of  his  executive  duties 
as  though  made  so  by  the  most  solemn  language  of  the  con* 
stitution  itself. 

Conceding  the  validity  of  any  given  law,  the  fact  that  the 
duties  which  it  prescribes  are  merely  ministerial  cannot  take 
them  out  of  the  domain  of  executive  duties,  nor  make  them 
any  the  less  those  which  '*  properly  belong"  to  the  executive 
department  of  the  government.  And  should  we  by  our  pro- 
oess  be  able  to  conipel  the  performance  by  the  governor  of 
such  duties,  we  would,  in  effect  and  to  all  intents  and  pur- 
poses, be  performing  those  duties  ourselves;  for  there  can  be 
no  substantial  distinction  drawn  between  our  assumption  of 
duties  pertaining  to  another  department  of  the  government 
and  our  intervention  resulting  in  the  compulsory  performance 
of  such  duties;  quifacit  per  alium^  etc. 

Nor  does  the  fact  that  any  duty  which  the  law  prescribes 
for  the  governor  to  perform  might  have  been  assigned  to  some 
otlier  officer,  who  would  have  been  amenable  to  the  process  of 
this  court,  alter  the  conclusion  to  be  reached,  or  vary  the  re- 
sult; for  the  fact  would  still  remain  that  the  act  required  to 
be  done  was  nevertheless  an  official  one,  assigned  by  the  legis- 
lative department  of  the  government  to  be  performed  by  the 
executive  department,  eo  nomine  by  the  governor  and  by  him 
alone,  and  therefore,  if  he  is  not  bound  to  obey  the  law  in 
question  as  governor,  he  is  not  bound  to  act  at  all,  ^'^  since 
he  only  assumed  to  obey  the  laws  in  his  gubernatorial  capac- 
ity,  and  not  otherwise  or  elsewhere:  See  Bice  v.  Austin^  19 
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Minn.  103;  18  Am.  Hep.  330.  So  that  we  should  manifestlj 
be  trenching  on  the  exclusive  powers  of  two  separate  magi^ 
tracies  of  the  government  should  we  assume  to  exercise  juris* 
diction  in  this  case. 

Abundant  authoritj  establishes  the  poeitioD    here  taken 
that  mandamui  will  not  issue  to  the  governor  to  compel  the 
performance  of  any  duty  pertaining  to  his  oflBoe,  whether  po- 
litical or  merely  ministerial;  whether  commanded  bjr  the  con- 
stitution or  by  some  law  passed  on  the  subject:   People  v. 
Governor,  29  Mich.  820;  18  Am.  Rep.  89;  HawH^im  ▼.  Gater- 
Ytor,  1  Ark.  570;  38  Am.  Deo.  846;  SuUe  v.  Warmouih^  22  La. 
Ann.  1;  2  Am.  Rep.  712;  SUUer.  Warmouih,  24  I#a.  Ann. 
851;  13  Am.  Rep.  126;  State  v.  Board  etc.,  42  La.  Ann.  647; 
Mauran  v.  Smith,  8  R.  L  192;  5  Am.  Rep.  564;  Rice  ▼.  Aue- 
tin,  19  Minn.  103;  18  Am.  Rep.  330;  Dennett,  Petitioner^  32 
Me.  508;  54  Am.  Dec.  602;   Viehburg  etc.  R.  R.  Co.  v.  Lowry, 
61  Miss.  102;  48  Am.  Rep.  76;  StaU  v.  Governor,  25  N.  J.  L. 
331;  State  v.  Drew,  17  Pla.  67;  Hovey  v.  StaU,  127  Ind.  588; 
22  Am.  St  Rep.  663  (which  distinguiehes  or  virtually  ovei^ 
rules  Gray  v.  State,  72  Ind.  567);  People  v.  BieeeU,  19  III.  229; 
68  Am.  Dec.  591;  People  v.  Yates,  40  111.  126;  People  v.  Cui- 
lorn,  100  111.472;  Turnpike  Co.  v.  Brown,  8  Baxt  490;  35  Am. 
Rep.  713;  Batee  v.  Taylor,  87  Tenn.  319;  Stater.  Towm,  8  Qa. 
36U;  Houston  etc.  Ry.  Co.  v.  Randolph,  24  Tex.  317;  Appeal 
of  Hartranft,  85  Pa.  St.  433;  27  Am.  Rep.  667;  Miesiseippi  r. 
Johnson,  4  Wall.  475. 

The  same  views  are  enunciated  by  several  text-writers. 
Thus,  High  says:  ^'  While  as  to  purely  executive  or  political 
functions  devolving  upon  the  chief  executive  officer  of  a  state, 
and  as  to  duties  necessarily  involving  the  exercise  of  official 
judgment  and  discretion,  the  doctrine  may  be  regarded  as 
uiicontroverted  that  mandamus  will  not  lie,  yet  as  to  duties  of 
a  ministerial  nature  and  involving  no  element  of  discretion, 
*''  which  have  been  imposed  by  law  upon  the  governor  of  a 
state,  the  authorities  are  exceedingly  conflicting,  and,  indeed, 
utterly  irreconcilable.  Upon  the  one  hand  it  is  contended, 
and  with  much  show  of  reason,  that  as  to  duties  of  this  char- 
acter the  general  principle  allowing  relief  by  mandamus 
against  ministerial  officers  should  apply,  and  the  mere  fact 
of  ministerial  duties  having  been  required  of  an  executive 
officer,  should  not  deter  the  courts  from  the  exercise  of  theii 
jurisdiction.  Upon  the  other  hand,  it  is  held  that  under  oux 
structure  of  government,  with  its  three  distinct  departments— 
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ezecuiive,  legislative,  and  judicial — each  department  being 
wholly  independent  of  the  other,  neither  branch  can  properly 
interfere  with  the  duties  of  the  other,  and  that  as  to  the  na« 
ture  of  the  duties  required  of  the  executive  department  by 
law,  and  as  to  its  obligation  to  perform  those  duties,  it  is  en- 
tirely independent  of  any  control  by  the  judiciary.  Wlnle 
the  former  theory  has  the  support  of  many  respectable  author- 
ities) and  is  certainly  in  harmony  with  the  general  principles 
underlying  the  jurisdiction  as  applied  to  purely  ministerial 
officers,  the  latter  has  the  clear  weight  of  authority  in  its 
favor,  and  may  be  regarded  as  the  established  doctrine  upon 
this  subject":  High  on  Extraordinary  Legal  Remedies,  2d 
ed.,  sec.  118. 

Touching  this  subject  Wood  says:  '^The  attempt  on  the 
part  of  some  of  the  courts  to  interfere  with  the  discharge  of 
executive  duties  is  not  only  in  opposition  to  our  theory  of 
government,  and  in  excess  of  their  power,  but  also  attended 
with  great  danger.  If  the  courts  may  interfere  with  the  dis- 
charge of  any  ministerial  duties  of  the  executive  department 
of  the  government  they  may  with  all,  and  we  should  have  the 
singular  spectacle  of  a  government  run  by  the  courts,  instead 
of  the  officers  provided  by  the  constitution.  Each  depart- 
ment of  the  government  is  essentially  and  necessarily  ^'^ 
distinct  from  the  others,  and  neither  can  lawfully  trench  upon 
or  interfere  with  the  powers  of  the  other;  and  our  safety,  both 
as  to  national  and  state  governments,  is  largely  dependent 
upon  the  preservation  of  the  distribution  of  power  and  author- 
ity made  by  the  constitution,  and  the  laws  made  in  pursuance 
thereof  If  the  governor  refuses  or  neglects  to  discharge  his 
duties,  exceeds  his  powers  in  flagrant  cases,  there  is  ample 
remedy  by  impeachment  and  removal  from  office.  It  is  not 
believed  that  the  courts  have  the  power  to  discharge  his  duties 
for  him,  or  to  say  what  he  shall  or  what  he  shall  not  do'^ 
Wood  on  Mandamus,  123,  124.  See,  also,  Merrill  on  Man- 
damus, sec.  97. 

Although  the  precise  point  now  presented  has  never  been 
decided  in  this  state,  yet  in  State  y.  Oovemor^  89  Mo.  898, 
the  clear  intimation  is  made  by  this  court,  speaking  through 
Wagner,  J.,  that  there  was  really  no  valid  distinction  between 
a  political  and  a  ministerial  act  of  the  governor,  when  con- 
sidered with  reference  to  the  issuance  of  a  mandamus  against 
him. 

There  are  many  respectable  authorities,  however,  which 
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maintain  Tiewi  diametrically  oppoaed  to  those  here  adrancecL 
Moat  of  them  will  be  found  ooUated  in  the  brief  filed  te 
relator:  Tenne$9ee  eU.  R.  R.  Co.  y.  Moore,  86  Ala.  871 ;  MiddU^ 
ton  y.  Low,  80  Cal.  696;  Oreenwood  etc  Land  Co.  t«  RawtU^  17 
Col.  166;  81  Am.  8t  Rep.  284;  Gray  y.  StaU,  72  Ind.  567; 
Magruder  y.  Swann,  25  Md.  178;  Groome  y.  Gwinn^  43  Md. 
572;  Chuma9ero  r.  PotU,  2  Mont  242;  StaU  y.BUudel^  4  Ney. 
241;  StaU  y.  Governor,  6  Ohio  8t  628;  StaU  y.  NicholU^M 
La.  Ann.  209.  In  addition  to  those  cited  aee  MarUn  ▼•  Ing^ 
ham^  88  Kan.  641;  StaU  y.  Thayer,  81  Neb.  82. 

The  fact  that  the  goyernor  hat  yoluntarily  anbmitted  himr 
aelf  to  the  jurisdiction  of  this  court  has  been  pressed  npoo 
our  attention  as  a  reason  whj  we  ^'^  should  pass  oo  or  ad- 
judicate the  question  submitted;  and  cases  haye  beeo  cited, 
among  them  Paeifie  R.  R.  Co.  y.  Governor,  28  Uo.  360,  66 
Am.  Dec.  678,  as  showing  that  where  the  goyernor  does  not 
claim  his  exemption,  then  this  court  may  adjudicate  the  maU 
ters  at  issue,  and  leaye  the  goyernor  to  claim  his  exemption 
afterwards.    But  we  regard  such  cases  as  wrong  in  theory,  aad 
unsafe  and  nnsound  in  practice.    If  we  haye  authority  to 
render  a  judgment,  then  we  have  jurisdiction  to  enforce  that 
judgment  by  all  appropriate  process,  and  need  not  inquire 
whether  any  exemption  from  that  process  will  be  pleaded. 
If,  however,  we  haye  no  jurisdiction  oyer  the  chief  magistrate, 
his  consent  will  not  confer  it  on  ns.    We  will  not  ^*  assume  a 
jurisdiction  if  we  have  it  not";  we  will  not  sit  as  a  moot 
court  and  pass  upon  questions  and  enter  a  judgment  thereon 
which  we  are   powerless  to  enforce.    ^For  all  jurisdiction 
implies  superiority  of  power;  authority  to  try  would  be  vain 
and  idle,  without  any  authority  to  redress;  and  the  sentence 
of  a  court  would  be  contemptible  unless  that  court  had  power 
to  command  the  execution  of  it":  1  Cooley's  Blackstone,  242. 

As  we  do  not  possess  any  jurisdiction  over  the  governor  we 
shall  decline  any  further  discussion  of  this  cause,  hold  the 
demurrer  well  taken,  and  deny  the  issuance  of  the  peremptory 
writ. 

All  concur.  

Mandamus  to  QovaairoK.— Th«  writ  of  fiiaiKlianiai  will  aol  lie  to  ooolnl 
th«  aotion  of  th«  goremor  of  a  state,  in  th«  exeroiaa  of  any  of  his  politioal 
or  govommental  powors,  whether  eneh  powen  are  oonferred  npon  him  hy 
the  oonetitution  or  by  etatntet  Oreenwood  CemeUry  ete.  Ooi  v.  Aoufi;  17  GoL 
156;  31  Am.  St.  Rep.  284,  and  extended  note;  alao  monogiaphio  aolt  te 
HawHm  t.  Tkt  Qovemor^  33  Am.  Deo.  661-668b 
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(120Ml«O17SIp496.] 

CdVTBTAiroB— Ck>ifmmvonoN  of.«>A  eouTtjuioe purporting  lo  oooTqr  ''out 

•  dirided  fonrth  psrt"  of  oortain  real  propertj  will  not  bo  trsatad  m  eon* 

Teying  an  undiTided  fourth  part  of  sneh  property  if  the  grantee  did  not 

then  bare  any  interest  beyond  an  eetate  for  life.    The  word  "  divided  *- 

eannot  be  rejeoted  from  the  deacription. 

broFPUf— iHVRmo  of  Titls  bt«— If  ▲  Dbbd  of  Out  contains  words  of 
eoDTeyanoe  purporting  to  convey  property  in  fee  simple,  any  title  sub- 
sequently acquired  by  the  grantor  will  rest  in  the  grantee  as  against 
subsequent  purchasers  having  notice  of  snoh  deed. 

■ro!PFBL— iNonino  of  Titlb  bt— Nonon  of.— If  a  person  hns,  before  ao- 
qniring  title  to  real  property,  made  a  oonveyanoe  thereof  in  such  a  form 
that  the  title,  when  acquired,  vests  in  his  grantee  under  the  pre-exist* 
ing  deed,  nevertheless,  the  record  of  such  deed  does  not  operate  as  con- 
structive notice  to  a  person  purchasing  from  the  oommon  grantor  after 
his  acquisition  of  thA  title,  and  snoh  subsequent  purchaser  may  there- 
fore^ unless  he  had  actual  notice  of  the  first  conveyance^  hold  tho  prop- 
erty as  against  the  first  grantee  to  whom  the  title  inured. 

OOHVBTANOB— RsOIflTRT  AOTB.— ThB  RbOOBD  OF  A  Ck>NVBTAirOB  OF  RbAL 

Pbopbrtt  Madb  bt  Ohb  Havino  ko  Titlb  Thirito  does  not,  after  his 
acquisition  of  the  title,  operate  as  constructire  notice  to  subsequent  pur- 
tthasers  from  him.  An  intending  purchaser  who  searches  the  records 
from  the  time  of  the  acquisition  of  such  title  does  his  whole  duty,  and 
cannot  be  deprived  of  the  benefit  of  his  purchase,  though  the  prior  deed 
made  by  his  grantor  before  acquiring  title  was  in  such  form  that  on  the 
aoquisitioD  of  the  title  it  Tested  in  the  first  grantee  as  against  all  psr* 
sons  having  notice  of  the  conveyance. 

M.  A.  Reed^  and  B.  IL  Vineyard^  for  the  appellant 

Jame$  A.  IKotner^  HaU  &  Pike^  and  Joaph  M^rton^  for  the 
respondent. 

^^  Gantt,  p.  J.  This  is  an  action  of  ejectment  for  the 
recoTery  of  the  south  eight  feet  of  lot  6,  all  of  lot  7,  and  the 
north  two  feet  of  lot  8,  all  in  block  28^  in  Smith's  addition  to 
the  citj  of  St  Joseph.  The  answer  admits  possession  and 
denied  each  and  every  other  allegation  in  plaintiff's  petition. 
The  case  was  ^**  tried  to  a  jury,  and  resulted  in  a  verdiot 
and  judgment  for  the  plaintiff. 

At  the  trial  plaintiff  introduced  a  patent  from  the  United 
States  to  Fred  W.  Smith,  a  plat  of  Smith's  addition  to  the 
city  of  St,  Joseph,  and  a  deed  from  Smith  to  James  Gargill 
for  lots  8,  4,  5,  6,  7,  and  8,  all  in  block  28,  of  said  addition,  of 
which  the  land  sued  for  is  a  part 

James' Gargill,  who  is  the  common  source  of  title,  died  in 
1858,  leaving  a  widow,  Nancy  6.  Gargill,  sometimes  called 
Agnes  G.  Gargill,  and  four  ohildren,  George  W.  Gargill,  John 
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C.  Cargill,  Agnes  Owen,  and  Abbj  N.  Ford.  James  Caiigii] 
left  a  will,  which  was  duly  admitted  to  probate  in  the  probatt 
court  of  Buchanan  oountj,  by  the  second  clause  of  whi^h  be 

[  gare  all  his  estate,  real  and  persOhal,  to  his  wife  for  life,  or 
until  she  should  marry  again.  Mrs.  Gargill,  who  snrvi^ 
her  husband,  liyed  until  1877«  when  she  died  without  having 
married  again.  By  the  third  clause  of  James  Cargill's  will 
he  gaye,  at  the  death  of  his  wife,  his  home  place,  describins 
ity  to  his  son  George  Gargill,  whom  he  appointed  as  his  exec- 
utor. By  the  fourth  clause  of  his  will  it  was  provided  that 
at  the  death  of  his  wife  his  executor  should  take  charge  of 
all  his  property,  real,  personal,  and  mixed,  and,  after  setting 
aside  said  home  place  to  his  son  George,  he  should  select  three 
disinterested  persons  to  divide  all  the  remainder  into  four 
equal  parte*  and  to  each  of  his  four  children  he  devised  and 
bequeathed  one  of  these  parts  thus  to  be  divided. 

In  1879,  after  the  death  of  Mrs.  Cargill,  the  executor  selected 
three  personSi  who  made  division  of  the  lands  of  which  James 

,  Cargill  died  seised,  into  four  parts,  and  assigned  one  of  these 
parts  to  each  of  the  children  named  in  the  will,  or  to  their 
assigns.  The  report  of  these  commissioners  is  too  long  to  be 
inserted  '^'  in  this  statement.  The  lots  sued  for  appear  in 
that  part  which  was  assigned  to  John  Cargill  and  his  assign, 
the  Real  Estate  Loan  Company,  through  which  defendant's 
chain  of  title  runs,  being  named  the  assignee  of  this  particu- 
lar portion. 

Prior  to  this  division,  and  prior  to  the  death  of  his  mother, 
even  as  early  as  1860,  John  C.  Cargill,  in  conjunction  with 
his  wife,  Sarah  L.  Cargill,  conveyed  by  deed  of  trust  his  inter^ 
est  in  all  the  real  estate  which  his  father  owned  at  his  death 
to  Joseph  C.  Hull,  trustee,  to  secure  the  payment  of  certain 
debts  in  said  deed  of  trust  described.     Having  made  default, 

•  the  trustee,  Hull,  in  1866  sold  and  conveyed,  under  the  power 
conferred  by  said  deed  of  trust,  all  the  interest  of  John  Car> 
gill  in  said  real  estate  to  his  mother,  Agnes  or  Nancy  G. 
Cargill. 

In  1863,  by  a  deed  dated  September  5th  of  that  year,  Mrs. 
Cargill,  in  consideration  of  one  dollar  and  natural  love  and 
affection,  made  a  deed  containing  covenants  of  warranty,  to 
her  daughter,  Abby  N.  Ford«  purporting  to  oonyeyto  hu; 
^  the  one  divided  fourth  part''  of  certain  described  real  estate, 
including  said  lots  3,  4,  6,  6,  7,  and  8,  of  which  the  lots  sued 
for  are  a  part*    To  the  introduction  of  this  deed  in  evidence 
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by  plaintiff  the  defendant  objected,  because  it  was  incompe- 
tent and  irrelevant,  because  the  deed  was  void,  and  ineffectual 
to  pass  title  to  any  real  estate,  and  because  no  real  estate  was 
described  therein.  But  the  court  overruled  said  objection^ 
and  the  defendant  saved  its  exceptions.  In  fact,  defendant 
objected  to  the  introduction  of  every  instrument,  except  the 
patent,  the  plat,  and  defendant's  original  answer,  read  in  evi- 
dence by  plaintiff,  on  the  grounds,  among  others,  that  such 
instruments  were  irrelevant  and  incompetent,  and  saved  ex- 
ceptions to  the  action  of  the  court  in  overruling  defendant's 
objections  thus  made. 

^^  After  introducing  a  deed  from  Mrs.  Abby  N.  Ford  to 
the  plaintiff,  who  is  Mrs.  Ford's  son,  and  the  admission  by 
defendant  to  the  effect  that  at  the  death  of  her  father  Abby 
N.  Ford  was  a  married  woman,  and  that  she  continued  to  be 
such  until  February,  1890^  when  her  husband,  Erastus  D. 
Ford,  died,  the  plaintiff  rested. 

Defendant  demurred  to  plaintifi^s  evidence,  which  being 
overruled  the  defendant  duly  excepted. 

The  defendant's  title,  as  shown  by  the  deeds  introduced  in 
evidence,  runs  by  two  chains  into  Saxton,  whence,  becoming 
united,  it  runs  into  defendant.  One  of  these  chains  of  title 
into  Saxton  passes  from  John  C.  Qargill,  by  his  deed  of  trust, 
to  Joseph  Hull,  trustee,  conveying  his  fourth,  subject  to  his 
mother's  life  estate  in  the  land,  and  by  the  trustee's  deed 
from  Joseph  Hull,  trustee,  to  Mrs.  Cargill,  and  by  the  war- 
ranty deed  from  Mrs.  Cargill  to  Sarah  L.  Cargill,  and  by  the 
deed  of  trust  from  Sarah  L.  Cargill  to  James  Hull,  trustee, 
and  by  the  trustee's  deed  from  James  Hull,  trustee,  to  the 
Real  Estate  and  Savings  Association,  and  by  the  warranty 
deed  from  the  Real  Estate  and  Savings  Association  to  the 
Real  Estate  Loan  Company  to  A.  M.  Saxton.  All  these  deeds 
were  executed  upon  valuable  considerations. 

The  other  chain  of  title  into  Saxton  passed  from  Abby  N. 
Ford,  by  the  deed  of  trust  of  herself  and  husband,  to  Saxton, 
trustee,  and  by  the  trustee's  deed  from  Saxton,  trustee,  to 
John  D.  Richardson,  and  by  the  deed  from  John  D.  Richard- 
ion  to  Saxton. 

By  these  two  chains  of  title  the  defendant  contends  that 
two-fourths  of  the  land  (the  John  Cargill  fourth,  and  the 
Abby  N.  Ford  fourth)  passed  into  Saxton,  but  that  if  only 
one-fourth  passed  into  him  it  is  sufficient  to  uphold  defend- 
ant's title. 
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The  chain  of  title  from  Saxton  to  defendant  passed 
through  the  warranty  deed  from  Saxton  to  Floyd,  Ransom^ 
and  Steinaoker,  and  through  the  warranty  deed  from  Floyd, 
Ransom,  and  Steinaoker  to  defendant,  the  consideration  ex- 
pressed in  the  former  deed  being  three  thousand  fire  hundred 
dollars,  and  in  the  latter  four  thousand  five  hundred  dollars. 

At  the  dose  of  the  evidence  the  court  gaye  three  instruc- 
tions, which  peremptorily  required  the  jury  to  find  for  plaintiff, 
to  all  of  which  defendant  objected  and  excepted.  Defendant 
asked  eight  instructions  embodying  its  yiews  of  the  law,  all 
of  which  were  refused,  and  it  excepted. 

1.  The  plaintiff's  case  may  be  stated  in  a  few  words:  Bj 
the  will  of  his  grandfather,  James  Cargill,  an  estate  for  life 
only  was  giyen  to  his  grandmother,  Agnes  O.  Cargill,  and  a 
remainder  of  one-fourth  to  each  of  his  children  at  her  deatii. 
That  fourth  was  to  be  set  off  by  commissioners  to  be  appointed 
by  his  executor.  After  his  grandfather's  death  on  September 
5,  1863,  his  grandmother,  who  had  a  life  estate  in  all  the 
lands,  made  a  deed  with  covenants  of  warranty  to  his  mother, 
Mrs.  Ford,  ^Mn  consideration  of  natural  love  and  affection 
and  one  dollar,''  which  purports  on  its  faoe  to  convey  a  fee 
simple  absolute  to  the  one  divided  fourth  of  the  real  estate 
devised  by  her  husband,  yicluding  the  land  in  controversy. 
He  concedes  that  at  that  time  no  division  had  been  made  of 
James  Gargill's  lands,  and  none  could  have  been  made  under 
his  will  prior  to  the  widow^s  death,  and  that,  if  the  deed  is  to 
be  construed  as  it  is  written,  it  is  void  for  uncertainty,  but  be 
invokes  the  rule  that  where  one  part  of  the  description  is 
false  and  impossible,  but  by  rejecting  that  part  a  perfect 
description  remains,  that  part  should  be  rejected  and  the  deed 
held  good  and  effectual,  and  he  therefore  asks  that  the  word 
"divided  "  be  entirely  rejected. 

That  this  court  has  often  in  actions  at  law  rejected  *^  in- 
consistent and  repugnant  clauses  in  both  deeds  and  wills 
whore  their  retention  was  evidently  contrary  to  the  intention 
of  the  parties,  is  abundantly  attested  by  its  decisions:  We^ 
V.  BretelU,  116  Mo.  663;  Oib$on  v.  Bogy,  28  Mo.  478;  Ruther- 
ford V.  Tracy,  48  Mo.  826;  8  Am.  Rep.  104.  In  so  doing, 
however,  it  was  seeking  to  carry  out  the  intention  of  the 
grantor  or  testator,  by  a  reasonable  construction  of  the  lan- 
guage used.  But  in  Campbell  v.  John$on,  44  Mo.  247,  while 
this  rule  was  recognised  and  approved,  it  was  said:  *'But  if 
the  land  granted  be  so  inaccurately  described  as  to  render  its 
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identity  wholly  uncertain,  then  it  is  admitted  the  grant  is 
Toid:  Boardman  y.  Reed^  6  Pet  82&  •  •  •  •  The  ambiguity 
must  be  patent." 

Accordingly,  in  that  case,  where  the  description  in  the  deed 
was  **  the  southwest  quarter  of  section  eleyen  containing  forty 
acres,*'  the  court  was  asked  to  reject  the  words  "forty  acres"; 
Judge  Wagner  said:  *^This  description,  by  rejecting  the  quan- 
tity of  acres,  would  pass  the  title  to  the  whole  quarter  section. 
That  such  was  not  the  intention  of  the  maker  of  the  deed  is 
demonstrable,  from  the  fact  that  one  of  the  other  tracts  con- 
yeyed  is  the  southwest  fourth  of  the  same  quarter  section. 

•  .  •  •  To  give  effect  to  the  deed  according  to  its  literal  im- 
port the  plaintiff  would  have  eighty  acres  more  than  she 

contracted  for It  is  not  insisted   that  the  plaintiff 

bought  more  than  the  forty-acre  tract  sued  for  in  this  action. 

•  •  •  .  The  ambiguity  is  patent,  and  cannot  be  removed  by 
the  application  of  extrinsic  evidence." 

Now,  if  the  court  had  been  merely  governed  by  a  desire  to 
get  a  legal  description,  irrespective  of  the  intention  of  the 
grantor  or  the  right  of  the  case,  nothing  would  have  been 
simpler  than  to  have  rejected  the  number  of  acres,  and  it 
could  have  have  called  to  its  aid  the  familiar  canon  that  *'  a 
call  for  quantity  must  give  '^  away  to  metes  and  bounds," 
but  when  it  was  considered  that  by  rejecting  those  words 
the  grantor  was  made  to  convey  four  forty-acre  tracts  instead 
of  one,  and  his  covenants  made  to  convey  eighty  acres  more 
than  he  had  sold,  the  court  wisely  left  the  parties  where  it 
found  them,  and  indicated  that  the  place  to  reform  the  deed 
was  in  equity,  where  the  rights  of  both  could  be  preserved: 
See,  also,  JenningB  y.  Briuadiney  44  Mo.  832;  King  y.  Fink^ 
61  Mo.  209. 

Now,  in  this  case,  what  will  be  the  effect  of  rejecting  the 
word  '^divided"?  If  the  deed  thereby  only  conveyed  what 
her  mother  then  owned,  or  only  secured  to  Mrs.  Ford,  the 
daughter,  the  life  estate  in  the  one-fourth  of  which  she  owned 
the  remainder,  and  thereby  enabled  her  to  anticipate  her 
father's  will,  and  realize  on  her  share  in  remainder,  it  would 
be  at  once  conceded  that  it  ought  to  be  done;  but  when  it 
appears  that  this  is  not  the  purpose,  but  that  plaintiff  pro- 
poses if  this  patent  ambiguity  is  removed  to  claim  that  it 
conveyed  to  Mrs.  Ford  not  her  one-fourth,  free  of  her  mother's 
life  estate,  but  the  fourth  in  fee  simple  remainder  devised  to 
John  Cargilly  and  subsequently  bought  in  by  Mrs.  Agnes  Car^ 
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gill  nnder  foreclosare  sale  of  John's  foarth,  it  is  perfectly  evi- 
dent that  a  result  that  neyer  was  contemplated  hj  Mrs.  Cargill, 
or  Mrs.  Ford  either,  will  be  attained. 

That  Mrs.  Cargill  neyer  for  a  moment  oonsidered  she  had 
accomplished  such  a  result  is  fully  OTinoed  by  her  own  war- 
ranty deed  to  Mrs.  John  Cargill,  her  son's  wife,  made  after 
she  had  purchased  his  remainder  in  fee.  Putting  ourselTei 
in  the  place  of  Mrs.  Cargill,  and  understanding  that  she  only 
had  a  life  estate  in  this  land,  and  her  daughter,  Mrs.  Ford,  a 
remainder  io  a  fourth  of  it,  and  that  Mrs.  Cargill  had  three 
other  children,  having  the  same  interest,  and  that  Mrs.  Car- 
gill did  not  acquire  the  title  to  John  Cargill's  fourth  *^ 
interest  in  remainder  for  more  than  two  years  after  the  exe- 
cution of  the  deed  to  Mrs.  Ford,  is  it  not  clear  that  she  had 
no  intention  of  giving  to  Mrs.  Ford  John's  share  when  she 
should  buy  it?  To  reject  any  part  of  her  deed  to  reach 
such  a  result  would  be  to  ignore  her  intention. 

If  Mrs.  Ford  was  not  satisfied  with  this  description  she 
should  have  applied  to  her  mother  in  her  lifetime  to  correct 
it,  for  it  is  very  clear  that  this  deed  being  a  simple  gratuity 
a  court  of  equity  would  not  have  enforced  it:  Muloek  v.  Mvioek 
81  N.  J.  Bq.  602;  Fry  on  Specific  Performance  of  Contracts, 
2d  ed.,  45;  Bramdee  v.  Fenwick^  108  Mo.  420;  Andenon  v. 
Scott,  94  Mo.  637. 

But  granting  that  the  word  "divided"  should  be  rejected 
from  the  description,  and  that  the  deed  is  construed  to  con- 
vey  one  *^  undivided  "  fourth,  the  very  opposite  of  what  the 
grantor  declared  she  was  conveying,  can  the  claim  of  plaintiff 
be  sustained,  that  the  subsequently  acquired  title  of  Mrs. 
Agnes  Cargill  to  the  fourth  devised  to  her  son  John  passed 
to  Mrs.  Ford  by  that  deed?  This  claim  is  based  npon  the 
statute  as  it  stood  in  1855.  "  If  any  person  shall  convey  anj 
real  estate,  by  conveyance,  purporting  to  convey  the  same  in 
fee  simple  absolute,  and  shall  not,  at  the  time  of  such  con- 
yeyance,  have  the  legal  estate  in  such  real  estate,  but  shall 
afterward  acquire  the  same^  the  legal  estate  subsequentlj . 
acquired  shall  immediately  pass  to  the  grantee,  and  such 
conveyance  shall  be  valid,  as  if  such  legal  estate  had  been  in 
the  grantor  at  the  time  of  the  oonveyanoo":  1  Bey.  Stats.  1856| 
sec.  8,  p.  856. 

This  section  came  under  review  in  Bogy  ▼•  Shoab^  18  Ma 
865.  Judge  Napton  said  in  that  case,  in  regard  to  the  words 
^  fee  simple  absolute":  *'  It  then  depends  npon  the  character 
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of  the  deed,  whether  it  is  to  be  affected  by  our  etatate.  It 
must  be  a  conveyance  purporting  to  pass  the  fee  simple  abso- 
lute. •  .  •  •  The  term  ***  *fee  simple'  is  known  at  the  com- 
mon  law  as  one  which  defines  the  quantity  of  estate.  It  is 
used  in  contradistinction  from  a  fee  tail,  a  life  estate,  or  a 
term  of  years.  It  is  evidently  not  employed  in  this  sense  in 
this  provision  of  the  act  It  was  surely  not  intended  that  a 
quitclaim  deed,  although  the  deed  uses  language  to  pass  the 
fee,  and  not  any  smaller  estate,  would  therefore  pass  a  new 
title  not  belonging  to  the  grantor  when  he  makes  the  deed. 
It  was  hardly  intended  to  apply  to  a  deed  conveying  all  right, 
title,  and  interest  of  the  grantor.  Such  a  deed  will  undoubt- 
edly pass  the  land  itself,  if  the  grantor  has  an  estate  therein, 
at  the  time  of  the  conveyance,  but  it  passes  no  estate  which 
was  not  then  possessed:  Broumv.Ja^faon, 8  Wheat.  452.  •  •  •  • 
So,  where  a  party  had  a  vested  interest,  and  also  a  contingent 
remainder  in  lands,  and  conveyed  *all  his  right,  title,  and 
interest,'  the  deed  was  held  only  to  convey  his  vested  interest, 
although  in  this  case  the  deed  contained  a  general  warranty*. 
....  Pelletreau  v.  Jackamj  11  Wend.  110":  VaUe  v.  Clemens^ 
18  Mo.  486. 

In  Brawford  v.  Wolfe^  103  Mo.  391,  it  was  held  that  the  doc- 
trine of  inurement,  whether  under  the  statute  or  common  law, 
is  raised  upon  the  covenants  of  title  contained  in  the  deed 
under  which  it  operates,  and  consequently  the  deed  of  a  mar- 
ried woman  only  operated  to  pass  all  her  existing  right,  title, 
and  interest,  citing  Barker  v.  Circle^  60  Mo.  259;  Rseu  v. 
Smithy  12  Mo.  848;  State  Nat.  Bank  v.  RoHdoux,  57  Mo.  446. 

The  common-law  reason  for  asserting  the  title  passed  by 
way  of  estoppel  was  that  it  prevented  circuity  of  action,  and 
hence  where  no  right  of  action  ever  existed  on  the  covenants, 
and  they  had  been  released,  extinguished,  or  otherwise  closed, 
some  courts  held  there  Tas  no  estoppel,  and  the  after-acquired 
estate  would  not  pass. 

<i^  To  this  rule,  that  where  no  action  existed  no  estoppel 
was  created,  there  are,  however,  a  number  of  well-defined 
exceptions.  Among  these  Mr.  Bigelow,  in  his  work  on  Estop- 
pel, 5th  ed.,  445,  mentions  as  a  sixth  exception  to  the  rule 
that,  **  where  the  consideration  of  the  grant  with  warranty 
was  love  and  affection  only/' 

In  Robinscn  v.  Douthitt,  64  Tex.  101,  the  father  conveyed  to 
his  son  for  love  and  affection  onlv.  The  father  bad  nreviouslv 
mortgaged  the  land.    Under  tde  mortgage  it  was  sold  ana 
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purchaMd  by  a  itranger,  from  whom  the  father  aabseqaently 
bought  again.    The  father  again  sold  it  to  a  third  person.    In 
a  oontest  between  the  eon  and  the  last  purchaser  from  the 
father  it  was  held  that  the  father's  purchase  from  the  pur 
chaser  under  his  mortgage  inured  to  the  son. 

Stayton,  justice,  saying:  ^  We  are  of  the  opinion  that  the 
estoppel  exists  in  all  eases  as  against  a  grantor  and  sobse- 
qoent  purchasers  from  him  with  notice  of  the  prior  conTcy- 
anoe,  when  a  Taltd  conveyance,  having  such  coTcnants  as  are 
found  in  the  deed  before  us,  is  executed  ":  Rawleon  Covenants 
for  Title,  6th  ed.,  sec.  267;  8  Washburn  on  Real  Property,  399, 
407,  and  cases  cited. 

We  think  the  deed  in  this  case  most  be  considered  as 
founded  on  a  consideration  of  love  and  affection  alone,  and 
that  the  mere  nominal  sum  of  one  dollar  does  not  change  it 
into  one  for  bargain  and  sale:  Hatch  v.  Straight^  8  Conn.  84; 
8  Am.  Dec.  162;  Peek  v.  Vandenberg,  80  CaL  11;  Salnum  v. 
Wil$on,  41  CaL  696;  Bradley  v.  Love,  60  Tex.  472;  1  Devlin 
on  Deeds,  see.  11. 

But  notwithstanding  it  was  a  pure  donation,  if  otherwise 
valid,  s  subsequent  acquired  title  obtained  by  Mrs.  Cargill 
would  inure,  by  virtue  of  its  covenants,  to  Mrs.  Ford  and  her 
grantees  as  against  subsequent  purchasers  of  Mrs.  Cargill 
with  notice  of  said  deed.  Conceding,  then,  it  would  carry  an 
after*aoquired  title  '^^  as  against  one  having  notice,  the  only 
notice  with  which  Saxton  and  his  grantees  are  charged  is 
such  as  is  imparted  by  our  recording  acts. 

When  Mrs.  Cargill  made  the  deed  September  6,  1868,  she 
had  no  title  to  the  remainder  in  the  fourth  of  said  lands  de- 
vised to  John  Cargill,  her  son,  and  construing  her  deed  as  not 
void  for  uncertainty,  it  purported  to  convey  a  fee  simple,  but 
it  did  not  and  could  not  pass  John  Cargill's  fourth  until  she 
acquired  it  in  1865  by  the  trustee's  deed  recorded  December 
4,  1865.  On  March  4,  1871,  by  a  warranty  deed,  she  con- 
veyed this  share  of  John  Cargill  so  purchased  by  her  to 
Sarah  L.  Cargill,  his  wife,  which  deed  was  duly  recorded. 
By  mesne  conveyance,  for  value,  Saxton  became  the  pur* 
chaser  of  this,  John  Cargill's,  fourth.  Mrs.  Nancy  Cargill  died 
in  1877.  Saxton  and  all  the  purchasers  subsequent  to  him 
bought  after  Mrs.  Cargill's  death. 

The  question  now  is,  when  they  came  to  search  the  record 
of  conveyances,  were  they  bound  to  look  for  deeds  by  her  to 
this  fourth,  antedating  her  purchase  of  this  land  at  the  true* 
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te6*8  sale  in  December,  1865?  Perhaps  no  more  important 
question  affecting  the  title  of  real  estate  could  be  raised  than 
the  effect  of  this  doctrine  of  inurement  of  after-acquired  title 
by  estoppel,  considered  with  reference  to  our  recording  acts, 
when  rights  of  innocent  purchasers  for  value  are  involved. 
Some  courts  hold  that:  "  The  obligation  created  by  estoppel 
not  only  binds  the  party  making  it,  but  all  persons  privy  to 
him;  the  legal  representatives  of  the  party,  those  who  stand 
in  his  situation  by  act  of  law,  and  all  who  take  his  estate  by 
oontraoty  stand  in  his  stead,  and  are  subjected  to  all  the 
consequences  which  accrue  to  him.  It  adheres  to  the  land, 
is  transmitted  with  the  estate;  it  becomes  a  muniment  of 
title,  and  all  who  afterwards  acquire  the  title  take  it  subject 
to  the  ^^^  burden  which  the  existence  of  the  fact  imposes  on 
it.  These  principles  had  their  origin  at  a  very  early  period 
in  the  common  law":  Dovglas$  v.  Seoiiy  6  Ohio,  198;  Knight 
T*  Thayer^  125  Mass.  25.  Now,  this  language  is  broad  enougli, 
if  logically  followed,  to  lead  to  the  result  that  the  after-ac- 
quired title  vested  in  the  grantee,  not  only  as  against  the 
grantor  and  his  heirs,  but  as  against  a  subsequent  purchaser 
from  the  latter  of  the  after-acquired  title. 

Mr.  Rawle,  who  has  given  the  subject  a  most  thorough  and 
rigid  analysis,  says:  This  rule,  when  applied  to  the  case  of 
a  bona  fide  purchaser  for  value  without  notice,  '*  cannot  har- 
monize with  the  spirit  of  the  registry  acts  in  force  in  this 
country,  and  leads  to  the  position,  which  certainly  cannot  be 
considered  as  tenable,  that  a  purchaser  must  search  the  reg- 
istry of  deeds,  not  only  from  the  time  when  his  grantor  ac- 
quired title,  but  also  for  a  series  of  years  before  that  time,  in 
order  to  discover  whether  he  had  previously  made  any  con- 
veyance (though  without  title)  to  any  other  person;  for,  if  he 
have,  that  person  will,  according  to  this  doctrine,  hold  the 
estate  as  against  this  purchaser,  and  if  the  property  has 
passed  through  several  hands,  a  similar  search  must  be  made*' 
as  to  each:  Rawle  on  Covenants  for  Title,  5th  ed.,  sec.  259. 
He  says  nothing  is  more  simple  than  what  is  termed  *'  the 
line  of  title."  It  is  that  the  first  purchaser  should  searclt 
the  registry  for  the  deed  to  his  vendor,  and  trace  the  title 
thence  back  to  its  source.  If  he  finds  no  title  in  him,  as 
would  have  been  the  case  here,  then  it  is  his  fault  if  he  takes 
the  deed.  Now,  as  to  the  second  purchaser— one  who  buys 
after  the  vendor  acquires  a  title.  He  searches  till  he  finds  the 
deed  to  his  vendor,  and  traces  the  title  back  to  its  source.    He 


720  FoKD  «•  Umitt  Chubch  Socistt.        [Hifleoun, 

finds  it  regular,  and  that  rinoa  hia  vendor  acquired  the  titk  he 
haa  not  conveyed  to  any  one  elae.  He  is  not  expected  to  look 
Cur  oonveyanoea  from  '^^^  hia  vendor  prior  to  the  time  the 
vendor  acquired  the  title.  **  Yet,'*  as  Mr.  Rawle  aaja,  *  ac- 
cording to  the  practical  effect  of  the  doctrine  now  bang  con- 
aideredi  and  apart  from  counter  equities,  the  purchaser,  having 
thua  brought  himself  within  all  the  provisions  of  the  registry 
lawa,  is  not  protected  at  all  if  his  vendor  had,  before  he  ac* 
quired  title,  conveyed  to  another,  with  covenants,  a  title 
which  waa  without  existence  or  value":  Rawle  on  Covenants 
for  Title,  5th  ed.,  sec.  259. 

Judge  Hare  concurs  in  Mr.  Rawle's  views,  and  says  in  a 
note  to  Dueheu  of  Eing9ian*$  east,  2  Smith's  Lead.  Cas.,  8th 
ed.,  744:  ''It  necessarily  tends  to  give  to  a  vendee  who  bai 
been  careless  enough  to  buy  what  the  vendor  has  not  got  to 
sell,  a  preference  over  subsequent  purchasers  who  have  ex* 
pended  their  money  in  good  faith,  and  without  being  guilty 
of  negligence." 

In  Crockett  v.  Maguire,  10  Mo.  84,  Judge  Scott  said:  ''The 
registry  of  a  deed  is  only  evidence  of  a  notice  to  after  pu^ 
chasers  under  the  same  grantor." 

In  Dodd  V.  (FtUtame,  8  Mo.  App.  278,  the  St.  Louis  court  of 
appeals  held  that  an  examiner  of  titles  was  not  bound  to  ex- 
amine for  deeds  of  any  person  in  the  chain  of  title  before  the 
date  of  his  record  title. 

In  Colder  v.  Chapman,  52  Pa.  St  859,  91  Am.  Dec  163, 
Judge  Read  said:  ''It  is  said  that,  'if  a  man  sells  and  con- 
veys land  to  which  he  has  no  right  or  title,  and  afterwards 
buys  or  acquires  the  title  to  the  same  land,  he  cannot  claim 
it  as  against  his  grantee';  and,  whether  this  rule  is  based  on 
estoppel  or  rebutter,  or  upon  the  equity  as  practiced  in  PenD- 
sylvania,  by  which  that  which  ought  to  be  done  is  considered 
as  done,  is  perhaps  immaterial,  as  the  e£fecta  of  our  recording 

acts  must  be  the  same  in  either  case '  It  is  a  doctrine, 

....  when  properly  understood  and  applied,  that  concludes 
the  truth  in  order  to  prevent  ^^^  fraud  and  falsehood,  and 
imposes  silence  on  a  party  only  where,  in  conscience  and 
honesty,  he  should  not  be  allowed  to  speak.'  Now,  in  the 
present  case,  in  searching  for  encumbrances  or  conveyances, 
the  search  against  Gaidar  would  begin  with  his  title  from 
Chapman,  and  the  search  beyond  would  be  against  Chapman 
and  those  through  whom  he  claimed,  and  a  search  against 
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Calder  during  the  same  period  would  be  considered  an  utter 
absurdity." 

In  Ely  V.  WUcoXy  20  Wis.  628,  91  Am.  Dec.  486,  it  is  said: 
^  In  Massachusetts  it  is  held  that  in  searching  the  title  it  is 
not  necessary  to  search  the  record  as  against  an  antecedent 
grantor  of  the  land,  further  than  the  registry  of  a  deed  duly 
executed  by  him,  and  that,  when  such  a  deed  has  been  regis- 
tered, a  purchaser  under  the  grantee  will  not  be  affected  with 
notice  of  a  prior  deed  recorded  subsequently,  but  before  the 
period  of  his  purchase:  Connectieui  v.  Bradishj  14  Mass.  296; 
TruU  v.  Bigelow,  16  Mass.  418;  8  Am.  Deo.  144;  8ome$  t. 
Bretoer,  2  Pick,  184;  18  Am.  Dec.  406."  And  the  Massa- 
chusetts rule  is  approved  by  the  Wisconsin  court:  Odle  t. 
OcUe,  78  Mo.  289;  2  Pomeroy's  Equity  Jurisprudence,  sec. 
658. 

Our  conclusion  is,  that  a  recorded  deed  by  one  who  has  no 
title,  but  who  afterwards  acquires  the  title  by  recorded  deed, 
is  not  constructive  notice  to  a  subsequent  purchaser  in  good 
faith  from  the  common  grantor.  We  think  when  he  searches 
till  he  finds  the  deed  by  which  his  grantor  acquires  the  title, 
be  is  not  bound  to  look  for  deeds  made  prior  to  that  time. 
Such  prior  deeds  are  not  "  in  the  line  of  title,"  as  that  term  is 
used  by  conveyancers  and  searchers. 

When  Sazton  and  those  who  claimed  under  him  bought, 
Mrs.  Agnes  Cargill  was  dead.  The  fourth  they  bought  on  the 
face  of  the  deed  purported  to  be  John  Cargill's  fourth.  That 
fourth  was  conveyed  to  Sarah  Cargill  by  Mrs.  Agnes  CargilL 
IxK)king  back,  ^^'^  then,  they  would  discover  that  John  Car* 
gill's  fourth  was  sold  to  his  mother  in  December,  1865.  The 
mother  was  dead.  Were  they  required  to  look  back  of  the 
time  she  acquired  John's  fourth  to  see  whether  she  had  deeded 
it  to  Mrs.  Ford  in  18637    We  think  not. 

But  plaintiffs  claim,  that,  admitting  the  rule  to  be  as  we 
think  it  most  clearly  should  be,  still  Mrs.  Sarah  Cargill  was 
bound  to  look  back  and  see  whether  Mrs.  Agnes  Cargill  had 
not  conveyed  her  life  estate  in  John's  share  which  she  was 
conveying  to  her.  For  several  reasons  we  think  this  will  not 
avail  plaintiff.  1.  There  are  no  words  in  the  deed  of  1863  to 
Mrs.  Ford  that  in  any  manner  indicate  that  Mrs.  Agnes  Car- 
gill had  the  slightest  intention  of  conveying  the  John  Cargill 
share  at  that  time,  and  as  she  was  conveying  only  one-fourth 
out  of  four,  and  as  she  had  no  title  to  John's  share,  there  was 
nothing  in  that  deed  which  would  carry  notice  as  to  her  life 
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•iUte  in  John's  share:  Qatewood  y.  House^  65  Mo.  663.  Bot 
more  than  that,  John  Cargill,  by  his  father's  will,  only  took 
a  fourth  in  remainder*  He  only  mortgaged  a  fourth  in 
remainder  His  mother  only  bought  what  he  mortgaged, 
and  by  her  deed  she  only  oonveyed  what  she  purchased  at 
that  sale,  so  that  her  life  estate  was  not  involved  in  the 
examination,  and  we  must  hold  that  the  subsequent  pur- 
chasers were  unaffected  by  Mrs.  Ford's  deed,  even  if  it  were 
not  void  for  uncertainty. 

The  plaintiff  and  his  mother  have  paid  no  taxes  on  this 
land  since  obtaining  the  deed  in  1888,  have  asserted  no  title, 
and  his  elaim  is  wholly  without  merit  The  judgment  of  the 
circuit  oourt  is  reversed. 

All  ooncur. 

Duds— Ansa- AOQonsD  Tini.--'Wh«rs  a  p«noB  eonvdys  laad  ia  wfaieh 
hs  had  ao  interccl  at  tha  time,  but  aftarwarda  aoqnirea  title  thereto^  he  will 
sol  ha  pannittad  to  eUim  in  oppoaitioo  to  bia  deed  from  the  grantee  or  anj 
paraoB  olaiming  nndar  him:  Browm  v.  MeOormidt,  6  Watta,  00;  81  Am.  Dae. 
450,  and  nota.    Land  aoqnirad  by  a  grantor  aabaeqaent  to  bia  oouTeyaiiea 
of  tha  aama  to  diflerant  granteea  inorea  to  the  benefit  of  the  first  grantee: 
Morrmm  v.  Caldwell,  6  T.  B.  Mod.  426;  17  Am.  Deo.  84;   R^i^ion  t.  Tr(mp, 
S  Cow.  105;  14  Am.  Dee.  458;  Clark  v.  Baker,  14  Cal.  612;  76  Am.  Dee.  44St 
and  note;  Kirkaldie  ▼.  Lairabee,  81  Cal.  455;  89  Am.  Dec.  205,  and  note. 
Saa,  alao,  the  extended  notaa  to  Trutt  ▼.  KaaLman^  37  Am.  Deo.  129;  Bmak 
V.  Merta-eam^  40  Am.  Dec  231,  and  Fti$Ut  r.  Dai^at,  58  Am.  Dea  583.    The 
dediion  in  the  principal  eaae  ia  weU  calculated  to  thwart  or  annnl  the  eiat- 
nta  therein  referred  tOb  providing  that  if  a  person  conveying  property  by  a 
dead  purporting  to  be  of  the  fee  haa  not  the  title,  bat  acqnirea  it  anbse- 
qnenUy,  aneb  aftar-aeqnired  title  ahall  paas  by  aneh  prior  conveyance.    Tha 
deciaion  ia  based  npon  two  aasumptiona:  1.  That  to  permit  the  prior  grantee 
to  hold  the  "title,  aa  againat  a  anbsequent  one,  is  to  reward  one"  who  haa 
been  oareleia  enough  to  buy  what  the  vendor  haa  not  got  to  aell;  and  SL 
That  a  aearcher  of  recorda  may  properly  content  himself  with  examining 
the  recorda  for  conveyancea  and  encnmbrancea  only  from  the  time  of  tha 
making  of  a  oonveyanoa  to  the  party  whoae  title  he  ia  examining.    If,  how- 
ever, the  person  taking  the  first  oonveyanoe  haa  bad  inserted  therein  core- 
nanta  of  aeiain  or  of  warranty,  or  anch  words  aa  the  atatnte  of  the  state 
require  to  vest  in  him  any  title  which  bia  grantor  may  snbaequently  acquire, 
he  haa  not  been  negligent.     Moreover,  if  bis  grantor  doea  af terwarda  acquire 
the  title,  it  at  once,  by  operation  of  law,  paaaea  by  the  prior  conveyance, 
and  vesta  in  tha  prior  grantee.     I^  afterwards,  tha  grantor  makea  a  seoood 
aala  and  oonveyanoe  he  makea  them  when  he  again  haa  no  title;  and  if  tha 
firat  purchaser  waa  oareleia  in  taking  bia  conveyance  before  the  grantor  bad 
any  title  the  second  pnrchaaer  ia  equally  careleas  in  making  a  pnrohase  after 
tha  only  title  which  the  eommon  grantor  ever  held  haa  paased  to  the  firsl 
pnrchaaer  by  the  operation  given  by  law  to  the  firat  deed. 

If  it  ba  true^  aa  it  haa  alwaya  been,  that  a  title  when  acquired  may,  witb- 
eat  any  aaaveyanoa  made  after  its  acquisition,  paas^  by  way  of  estoppel, 
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nnder  a  prior  oonveyanoa,  tben  Marcbers  of  records  have  no  rtgbfc  to  ignore 
thk  prinoiplo  of  law;  Imt,  in  reoognition  of  it»  mutt  teareh  for  oonTeyancee 
oontaining  ooTenantt  for  titla  at  againtt  taoh  penon  in  whom  at  any  time 
tlie  titlt  hat  vetted,  irretpeotiva  of  the  date  of  tnoh  oonTeyanoet.  If  thit 
be  not  tme,  the  effect  of  tuch  conTeyancet  and  coTenantt  may  alwayt  be 
avoided  by  a  tale  of  the  property  to  a  perton  having  no  knowledge  thereof, 
and  peitont  without  toeh  knowledge  may  alwayt  be  found  if,  at  in  the  prin- 
cipal cate,  they  are  rewarded  for  their  ignorance.  In  nearly  all  of  the  states 
a  jndgment  lien  it  held  to  attach  to  landt  aoqnirad  after  the  docketing  of 
the  jndgmantt  Freeman  on  Jndgmentt^  tea.  807;  and,  if  this  it  tme,  there 
mutt  be  a  naoettity  for  tearohing  for  Jndgment  lient  againtt  the  owner  of 
real  property  before^  at  well  at  alter,  he  acquired  hit  title.  We  do  not 
vnderttand  that  the  eflSsct  of  the  regittration  lawt  It  rattriotad  to  the  mere 
indexing  of  conveyanctt  and  anonmbraaoe%  and  that  an  intending  pnrohater 
doet  hit  whole  duty  by  OTamining  the  indicea  at  to  any  claimant  from  and 
after  hit  acqnitition  of  the  titla.  Ha  it  charged  by  law  with  notica  of  the 
aontanti  al  all  iaatra— ntt  proptrlj  U  vaoord,  and  whici^  la  faot^  affMl  tha 
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Company  v.  Buokstaff. 

(8S  NwWAWri,  146.] 
Illg|TEAHO»— COHDITTOH  AoAUfST  AlLOWIMO  PfiBKISSS  TO  BlOOllV  VaCAST. 

If  a  tenant  of  the  intnred  occopiet  the  inrared  premiaes  nntil  one  da; 
before  they  are  destrojed  by  fire,  when  he  partially  mores  out^  leaTing 
a  part  of  hU  furniture  in  the  building,  the  premiees  are  not  vacant  and 
nnoocnpied  within  the  meaning  of  a  policy  which  becomes  Toid  if  tho 
insnred  property  beoomes  vacant  and  unoconpied  during  the  term  of 
the  insurance,  without  notice  to  and  the  written  consent  of  the  insnrv. 
Afpbllatb  pBAoncB— Jddombhts— Admibsiok  ov  Inoompktbkt  EriDBlCCIk 
A  jndgment  rendered  by  the  court  in  a  case  tried  without  a  jnty 
oannot  be  reversed  for  the  admission  of  incompetent  evidence. 

Harwoodf  Ame9  A  KeUy^  for  the  plaintiff  in  error. 
C.  0.  Whedan^  for  the  defendant  in  error* 

1^*  NoBVAL,  J.  This  is  an  action  upon  a  fire  insnrance 
policy  issued  by  the  plaintiff  in  error  upon  the  same  building 
covered  by  the  policy  sued  on  in  the  case  of  Qerman' American 
Ins,  Co,  v.  BtAckstaff^  88  Neb.  135,  decided  herewith.  The 
stipulations  in  the  policies  are  substantially  alike,  and  the 
issues  presented  by  the  pleadings  in  the  two  cases  are  the 
same.  By  agreement  of  parties  this  cause  was  submitted,  to 
the  trial  court  on  the  evidence  taken  in  that  suit  Ther« 
was  judgment  for  plaintiff  in  the  sum  of  sixteen  hundred  and 
ninety-four  dollars  and  eighty-two  cents. 

What  18  said  in  the  opinion  in  the  case  above  referred  to 
bearing  upon  the  charge  of  the  court  does  not  apply  to  the 
case  before  us,  nor  will  a  cause  tried  to  the  court  be 
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fow  t^\e  kkJnnssion  of  incompetent  testimony:  Enyeari  t.  Davi$^ 
17  N«b.  228;  WiUard  y.  Fo9ter,  2i  Neb.  2I8. 

It  is  cTairvied  that  the  building  WM  racant  and  unoccupied 
without  the  uonseni  of  the  company.  The  proof  shows  that 
when  tho  polioy  was  written^  and  from  thence  until  about  tlie 
time  of  iiie  loss,  the  building  was  occupied  and  used  as 
a  hotel  by  one  William  Splain,  a  tenant  of  the  plaintiff. 
The  hotel  iras  evaded  to  the  public  on  October  20thy  and  the 
tenant  mov.9d  ovit  on  that  day,  or  the  following,  and  the 
building  thereby  became  unoccupied,  except  a  portion  of 
the  furniture  and  other  personal  property  remained  therein 
at  the  time  of  the  fi/C;  which  occurred  on  the  night  of  October 
21st.  As  to  just  w\\e.i  amount  of  property  was  in  the  build* 
ing  when  it  burned,  the  evidence  is  conflicting.  That  intro* 
duced  by  the  pUintiff  tends  to  prove  that  a  considerable 
portion  yet  remaiiied,  Mhile  there  is  other  evidence  ^^*  which 
goes  to  show  that  all  ihe  personal  effects  belonging  to  the 
tenant  were  removed,  eic^pv  a  table,  some  broken  bedsteads, 
a  few  dishes,  and  a  lot  uf  broken  crockery.  There  was  also 
evidence  to  the  effect  thU  tho  tenant  had  paid  up  his  rent 
to  November  let,  while  thuro  i^  to  be  found  ot1)er  testimony 
contradicting  this,  and  tendii^-g  to  show  that  Mr.  Splain  was 
in  default  in  the  payment  of  luni,  and  that  a  few  days  before 
the  loss  he  was  notified  by  tl>e*  plaintiff  to  quit  the  premises. 
The  plaintiff  had  not  taken  possession  of  the  building,  nor 
had  he  received  the  keys  there.^oi  Irom  the  tenant  Of  course 
it  was  competent  for  the  trial  court  to  pass  upon  the  conflict- 
ing evidence  and  determine  what  nhould  be  believed  and 
what  rejected.  The  finding  beiu^  >a  favor  of  the  plaintiff, 
we  must  regard  as  established  every  fuct  which  the  testimony 
in  his  favor  tends  to  prove. 

Is  the  company  relieved  from  liability  for  the  loss  by  rea- 
son of  the  condition  in  the  policy  dec^a  ring  the  policy  void,  if 
the  insured  premises,  during  the  term  of  the  insurance, 
should  become  vacant  or  unoccupied  without  notice  to  and 
consent  of  the  company  in  writing? 

In  Springfield  Fire  etc,  Ina.  Co.  v.  UcLimane^  28  Neb.  846, 
it  was  held  that  a  temporary  vacancy  of  a  building  will  not 
defeat  a  recovery  upon  a  policy.  And  there  can  be  no  doubt, 
both  upon  reason  and  authority,  that  such  is  the  rule.  Some 
of  the  authorities  hold  that  the  vacancy  of  a  building  during 
the  time  necessary  for  the  changing  of  tenants  of  the  assured 
will  be  fatal  under  the  ordinary  terms  and  conditions  in  a 
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fire  insurance  policy.  But  we  are  unwilling  to  go  tbat  Car. 
It  aeems  to  the  writer  that  such  a  temporary  vacancy  was  a 
contingency  contemplated  by  the  parties,  and  against  which 
the  provision  was  not  intended  to  apply.  Many  recent  aor 
thorities  so  bold. 

In  Hoichkiu  V.  PhctnXx  In$.  Co.,  76  Wis.  269,  20  Am.  St. 
Rep.  69,  Lyon,  J.,  in  construing  the  term  *  vacant  or  an- 
occupied  "  in  an  insurance  policy,  observes:  **  Under  certain 
circumstances,  premisee  may  be  vacant  or  unoccupied,  when 
under  other  circumstanoss  premises  in  like  situation  aiay  not 
be  so  within  the  meaning  of  that  term  in  insurance  policies. 
Thus,  if  one  insures  his  dwelling-house,  described  in  the 
policy  as  occupied  by  himself  as  his  residence,  and  moves 
out  of  it,  leaving  no  person  in  the  occupation  thereof  it 
thereby  becomes  vacant  or  unoccupied.    But  if  he  insures 
it  as  a  tenement-house  or  as  occupied  by  a  tenant,  it  may 
fairly  be  presumed,  nothing  appearing  to  the  contrary,  that 
the  parties  to  the  contract  of  insurance  contemplated  that  the 
tenant  was  liable  to  leave  the  premises,  and  that  more  or 
less  time  might  elapse  before  the  owner  could  procure  an* 
other  tenant  to  occupy  them,  and  hence  that  the  parties  did 
not  understand  that  the  house  should  be  considered  vacant, 
and  the  policy  forfeited  or  suspended,  according  to  its  terms, 
immediately  upon  the  tenant's  leaving  it.    This  distinction 
is  made  in  some  of  the  cases — in  Loekwood  v.  Middleux  Mu- 
tual Aamr.  Co.y  47  Conn.  561;  WhUney  v.  Blaek  Bivw  /as.  Co., 
9  Hun,  39;  1  Wood  on  Insurance,  sec  91,  pp.  208-210,  and 
cases  cited." 

The  following  sustain  the  above  doctrine:  Trad&nf  In$.  Co. 
V.  Race,  142  111.  388;  Home  /ns.  Co.  v.  Wood,  47  Kan.  621; 
Doud  V.  Citizetu'Ina  Co.,  141  Pa.  St.  47;  23  Am.  St  Rep.  263; 
Roe  V.  DweOing  Houee  Ine.  Co.,  149  Pa.  St.  94;  84  Am.  St. 
Rep.  595;  American  Central  ln$*  Co.  v.  Clarey,  28  111.  App. 
195;  City  Planing  eU.  Co.  v.  Merehanie'  etc.  Ine.  Co.,  72  Mich. 
654;  16  Am.  St.  Rep.  662. 

We  are  satisfied  that  the  trial  court  was  justified  in  finding 
that  the  premises  were  not  "  vacant  and  unoccupied  "  within 
the  meaning  of  tbat  term  in  the  policy.  The  judgment  is 
affirmed.  

Ihscbanci— VAOAVor  ev  Paamsas^OHAVos  or  Tknaiitb.— A  tempo- 
rary vAoation  of  insured  premuos  for  four  days  oocarring  npon  a  ohange  of 
teuanti,  and  to  rait  the  ooiiTonienee  of  the  departing  tenant^  is  not  nieh  a 
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•aMfttioQ  of  oeenpaney  at  will  Tidate  m  policy,  providing  that  U  •hall  be 
▼oid  if  tbo  bailding  intnrod  shall  *'  baooma  Tacaat  or  nnoceupied  or  not  ia 
oaOp**  and  provided,  also^  that  the  lose  occurred  daring  mch  Taoancy:  Boe  r» 
JhotlUng  Hotm  In$.  Chk,  149  Pa.  St  94i  84  Am.  St.  Bep.  605,  and  note,  with 
iha  oaaea  oollected.  Under  a  policy  of  inanranoe  on  leaaed  premises,  which 
eontains  a  oonditioQ  against  leaving  tha  premises  Tacani  or  nnoccapied,  a 
reasonable  time  most  be  allowed  to  carry  out  a  change  of  tenants  or  oocn- 
panoy:  Ihud  t.  CUkem*  In$.  Co.,  141  Pa.  St  47;  28  Am.  St  Rep.  268,  and 
note;  Ctuiuntiw  ▼•  AgrkuUunU  2n»,  Ox,  07  N.  Y.  200;  28  Am.  Repi  HI, 
and  note. 

Appval— ImcATiBiiL  EfiBOB. — ^Brror  cannot  ba  predicated  vpoa  the  ad* 
n&iaaion  of  immaterial  teatimony  in  a  ease  triad  by  the  court  without  a  ]nry, 
whan  the  CTidence  otherwise  justifies  tha  findings  and  Judgment:  Dewqf  t. 
AOgtrtf  87  Neb.  6;  40  Am.  St  Bep.  468.  The  reception  of  incompetent  evi- 
dance  is  not  a  sofficient  ground  for  reversing  the  judgment  when  the  action 
was  triadbefora  tha  oonrlwithont  ajuyx  Frkkr.  Biigelmamt 78  Wis.  490; 
17  Am.  St  Bap.  108. 
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piNBamaKA,  150.] 

IntumAVCB— LrniTATiOH  ov  TniB  to  Coiacmoi  AonoF.— Under  a  policy 
cf  insurance  providing  that  no  action  shall  be  maintained  thereon  unless 
brottght  within  six  months  after  the  Ices^  which  shall  not  become  pay- 
able until  sixty  days  after  proofs  thereof  are  receiyed  by  the  company, 
the  limitation  commencea  to  run  only  from  the  time  the  loss  is  due  and 
payable^  and  suit  may  be  brought  within  six  months  from  the  axpira* 
tion  of  tha  sixty  days. 

HarwQodf  Amu  A  KeUy^  for  the  plaintiff  in  error. 
0.  0.  Whedon^  for  the  defendant  in  error. 

^'^^  NoBVALy  J.  This  record  presents  one  question  not 
raised  nor  considered  in  the  cases  of  the  Oerman'American 
Ins.  Co.  T.  Buckstaff^  38  Neb.  185,  and  Liverpool  etc.  /na.  Co. 
V.  Buclstaffi  38  Neb.  146,  ante^  p.  724,  and  that  is,  whether 
the  action  is  barred  by  the  terms  of  the  policy.  One  of  the 
stipulations  in  the  policy  is  as  follows: 

^It  is  furthermore  hereby  expressly  provided  and  mutually 
agreed  that  no  suit  or  action  against  this  company  for  the 
recovery  of  any  claim  by  virtue  of  this  policy  shall  be  sus- 
tained in  any  court  of  law  or  chancery  ....  unless  such 
suit  or  action  shall  be  commenced  within  six  months  after  the 
occurrence  of  the  fire  by  reason  of  which  the  claim  for  losS  or 
damage  is  made;  and  should  any  suit  or  action  be  commenced 
against  this  company  after  the  expiration  of  the  aforesaid  six 
months,  lapse  of  time  shall  be  taken  and  deemed  as  concla* 
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•iye  evidence  Ag^"*^  ^^^  Talidity  of  such  claim,  anj  atatal* 
of  limiUtions  to  the  eontrary  notwithstiinding.'' 

The  policy  also  proTides  that  the  lou  is  not  payable  until 
sixty  days  after  the  proofs  of  loss  have  been  received  by  the 
company  at  its  office  iu  Chicago,  Illinois.  It  appears  that 
such  proofs  were  furnished  November  8, 1887;  that  the  fire 
occurred  on  the  twenty-first  day  of  October  of  the  same  jemr, 
and  this  action  was  begun  on  the  fourth  day  of  Hay,  188& 

When  did  the  period  of  limitation  commence  to  ran?     The 
identical  question  was  before  the  court  in  Oerman  /us.  Ca.  t. 
Fairbanks  82  Neh  750;  29  Am.  8t  Bep.  459.    It  waa  there 
held  that  the  limitation  commenced  to  run  from  the  tiaie  the 
loss  is  due  and  payable*    Following  that  case,  and  the  no* 
merous  authorities  cited  in  the  opinion,  we  must  hold  that 
the  plaintiff's  cause  of  action  did  not  accrue  until  the  expira- 
tion of  sixty  days  after  the  proofis  of  loss  were  received  by  the 
company,  and,  the  action  having  been  instituted  within  six 
^^'  months  after  the  expiration  of  this  sixty  days,  the  suit 
was  not  barred. 

This  case  was  decided  in  the  district  court  upon  the  evi- 
dence adduced  on  the  trial  of  the  Oerman  American  Insur- 
ance Company  against  this  defendant  in  error,  and  upon 
which  the  decision  was  based  in  the  Liverpool  A  London  A 
Globe  Insurance  Company  case.  For  the  reasons  stated  in 
the  opinion  filed  herewith  in  the  latter  case  the  same  judg- 
ment will  be  entered  in  this. 

Judgment  affirmed. 

lH8i7aAHCB--LiiiiTATioir  OF  Acnov  ea  PoLaor.— Whn*  a  pdiej  of  fin 
iniuranoe  oonUint  a  itipiilatioii  that  no  Mtion  upon  the  policy  shall  b«  na- 
tained  nnleai  oommeoced  within  six  montha  after  the  time  the  fire  ihall  have 
oooarred,  the  period  of  limitation  begins  to  mn  from  the  date  of  the  fire^  sl- 
thongh  the  poUoy  aUo  provides  that  no  loss  shall  beoome  dae  and  payable  until 
proof  of  loss  is  made  and  eatamined  by  the  oompany :  State  In»  Oo,  t.  Ifeftmoa, 
2  Wash.  459;  26  Am.  St  Rep.  870,  and  extended  note;  Hart  t.  Ciiiaent'  /sa 
Co.,  8U  Wia  77;  89  Am.  St  Bep.  877.  The  doctrine  of  the  principel  esse 
thnt  the  ) imitation  oommences  to  mn  only  from  the  time  that  the  loss  is  doe 
and  payable  is  sostained  by  ^tnmm  IfU,  Ook  t.  Fdk^mJt,  S8  NeU  760;  89 
Am.  St.  Repi  460. 
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Belknap  t;.  Stewart. 

Bvii>nv€B.-^DiORR  OF  DivoBOB  is  not  6TideQ0«  in  anothw  suit  dxeeipt  in 
m  emae  in  which  the  same  parties,  or  their  priTie%  mrs  litigating  in 
regard  to  the  same  sabjoot  of  controversy. 

SviOBMOS—DsoBU  ov  DivoBOB.-»In  an  notion  by  n  thnd  person  against 
a  husband  to  recover  for  necessaries  furnished  his  wife  while  living 
apart  from  hint  a  judgment  granting  the  wife  a  decree  of  divorce  on 
tho  groand  of  her  husband's  cruelty  is  not  admissible  to  show  that  she 
wmn  justified  in  living  apart  from  him,  and  therefore  oanied  his  credit 
with  her. 

HVBBAIID  ▲Ml>  WiTB — SSPARATIOV  —  LlASIIiITT  OF  HVSBAVB  lOE  KlOBS- 

•ARin  FiTRMiSHBD  WiFL —Without  a  special  promise  of  the  husband 
to  pay  for  the  board  and  lodging  of  his  wife,  living  apart  from  him,  he 
is  not  liable  therefor  unless  she  is  living  separate  from  him  by  his  con- 
sent, or  his  conduct  is  such  as  to  justify  her  in  thus  living  apart  from 
him. 

Pound  A  BwTTf  for  the  plaintiff  in  error. 

Sawyer  A  £>neU,  for  the  defendant  in  error. 

*^*  Raoan,  C*    Belknap  sued  Stewart  in  the  district  court 
of  Lancaster  county,  alleging  in  his  petition  ^*  thaton  the  seven* 
teenth  day  of  September,  1889,  Anna  R.  Stewart,  wife  of  the 
defendant,  commenced  boarding  and   lodging  at  plaintififs 
house,  and  continued  to  board  and  lodge  with  plaintiff  until 
the  thirty-first  day  of  December,  1889;  that  said  defendant 
caused  the  said  Anna  R.  Stewart,  his  wife,  to  leave  the  home 
of  the  defendant^  and  that  she  was  obliged  to  leave  said  de- 
fendant's home  on  or  about  said  seventeenth   day  of  Septem- 
ber; that  the  defendant  agreed  to  pay  for  said  board  and 
lodging  what  the  same  was  reasonably  worth,  and  that  said 
board  and  lodging  were  reasonably  worth  the  sum  of  four 
dollars  and  fifty  cents  per  week.     No  part  of  the  same  had 
been  paid,  and  there  was  due  the  plaintiff  from  the  defendant 

the  Bum  of  $ ."    Stewart's  answer  to  this  petition,  so  far 

SB  we  notice  it,  was :  1.  A  general  denial  of  all  the  allegations 
of  the  petition;  2.  That  at  all  the  times  mentioned  in  plain- 
tiff's petition  he  was  the  owner  of,  and  in  possession  of,  a 
comfortable  home  in  the  city  of  Lincoln,  which  he  had  pro- 
vided with  suitable  provisions  and  board,  all  of  which  were 
free  to  the  said  Anna  R.  Stewart,  and  that,  if  she  procured 
board  of  the  plaintiff,  she  did  it  without  the  consent  of  the 
defendant,  and  wholly  upon  her  own  responsibility.  Stewart 
had  a  verdict  and  judgment,  and  Belknap  brings  the  case 
heitti 
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From  the  record  before  us  it  appears  that  on  the  22d  of 
September,  1889,  Stewart's  wife  left  his  home  and    began 
boarding  and  lodging  with  Belknap,  and  so  continued  until 
December  81, 1889.    Two  days  after  Stewart's  wife  left  him 
she  began  a  suit  against  him  for  divorce  on  the  gronnds  of 
extreme  cruelty,  and  some  time  afterwards  obtained  a  decree 
of  diTorce  on  those  grounds.    On  the  trial  of  this  case  the 
pleadings,  findings,  decree,  and  all  the  other  proceedings  in 
the  divorce  case  were  without  objection  *^  read  in  evidence 
to  the  jury  by  Belknap's  counsel.    When  the  court  came  to 
charge  the  jury  he  excluded  from  their  consideration  all  these 
pleadings  and  proceedings  in  the  divorce  suit.    This  action 
of  the  court  is  one  of  the  errors  assigned  here  by  Belknapi 
The  court  was  entirely  right  in  so  excluding  them  from  the 
jury's  consideration.    They  should  not  have  been  admitted 
in  the  first  place.    The  object  of  using  these  divorce  proceed- 
ings and  decree  as  evidence  in  this  case  was  to  establish  con- 
clusively the  fact  that  Mrs.  Stewart,  by  reason  of  her  husband's 
extreme  cruelty  towards  her,  bad  just  cause  for  leaving  his 
home,  and  that  she  therefore  carried  her  husband's  credit 
with  her.     But  were  the  divorce  proceedings  and  decree  com- 
petent evidence  in  the  case  at  bar  for  such  purpose?    We 
think  not, 

BwrUn  v.  Shannon^  8  Gray,  888,  was  a  suit  by  a  third 
party  against  the  husband  for  necessaries  furnished  the  wife 
The  court  said:  ^  The  decree  of  divorce  was  not  competent 
evidence,  because  it  was  not  between  the  same  parties.  In 
that  case  it  was  the  wife  against  the  husband;  in  the  present, 
it  is  a  person  who  has  furnished  the  wife  with  necessaries,  and 
he  sues  the  husband.  It  has  been  argued  that  a  direct 
adjudication  of  a  court  having  a  peculiar  jurisdiction  on  the 
subject  of  marriage  and  divorce,  like  a  decree  in  a  process 
tn  rem,  is  conclusive  and  binding  upon  all  persons  having  tu 
establish  or  contest  the  conclusions  of  fact  determined  by  it 
We  have  no  doubt  that  this  court  has  a  peculiar  jurisdiction 
on  the  subject  of  marriage  and  divorce,  and  that  a  decree 
upon  a  libel  for  divorce  directly  determining  the  siatui  of  the 
parties,  that  is,  whether  two  persons  are  or  are  not  husband 
and  wife,  or,  if  they  have  been  husband  and  wife,  that  such 
a  decree  divorcing  them,  a  vine\do  or  a  men^a^  would  be  con- 
clusive of  the  fact,  in  all  courts  and  everywhere,  that  tbej 
are  so  divorced.  If  it  were  alleged  that  a  marriage  were  abso- 
lutely void  as  being  within  the  degrees  of  consanguinity,  a 
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decree  of  this  courts  on  a  libel  by  *^  one  of  the  parties 
against  the  other,  adjudging  the  marriage  to  be  void  or  Talid« 
would  be  conclusive  everywhere.  •  •  •  •  The  legal  social  re- 
lation and  condition  of  the  parties,  at  being  husband  and 
wife  or  otherwise,  divorced  or  otherwise,  is  what  we  under- 
stand by  the  term  *$tatu9**  To  this  extent  the  decree  in 
question  had  its  full  effect  by  which  every  party  it  bound. 
.  •  •  •  Beyond  this  legal  effect  in  a  judgment  in  a  case  of 
divorce — that  of  determining  the  $tatu9  of  the  parties — the 
law  applies  as  in  other  judicial  proceedings,  that  a  judgment 
is  not  evidence  in  another  suit,  except  in  a  case  in  which 
the  same  parties  or  their  privies  are  litigating  in  regard  to 
the  same  subject  of  controversy. 

^  But  it  is  contended  that  there  was  a  privity  between  the 
party  suing  for  necessaries  furnished  the  wife  and  the  wife 
herself  so  as  to  make  the  judgment  in  a  former  suit  by  the 
wife  against  the  husband  evidence  in  plaintiff*s  suit  against 
him.  But  the  case  is  not  within  any  of  the  definitions  of 
privity,  either  in  law  or  in  fact,  known  and  recognised  by 
the  rules  of  the  law.  In  regard  to  the  rights  sued  for  in  this 
action,  this  plaintiff  does  not  claim  the  same  right  or  inter* 
est  which  the  wife  could  claim  as  privy  in  contract  or  in 
blood,  or  in  estate.  The  relation  of  the  wife  was  much  more 
nearly  that  of  an  agent  having  an  authority  to  bind  the 

defendant  by  a  contract Nojudgment  in  a  suit  between 

such  agent  and  the  defendant  can  be  evidence.  One  test  to 
decide  whether  a  judgment  is  admissible  as  between  privies 
is  to  inquire  whether  it  would  be  mutual.  Both  of  the  liti- 
gants must  be  alike  concluded,  or  the  proceedings  cannot  be 
set  up  as  conclusive  upon  either. 

**This  rule,  that  a  judgment  must  be  between  the  same 
parties  or  their  privies  is  to  be  construed  strictly  to  mean 
parties  claiming  under,  the  same  title.  The  present  plaintiff 
could  not  in  any  form  have  appeared  in  the  suit  for  divorce  or 
taken  any  part  in  the  trial,  or  put  any  question  to  '^^  a  wit- 
ness, or  appealed  from  the  judgment.  •  .  •  •  A  judgment  or 
judicial  determination  is  conclusire  even  between  the  parties 
as  evidence  only  of  what  is  directly  put  in  issue  and  tried, 
not  of  the  collateral  and  incidental  facts  which  are  involved 
in  the  discussion,  but  not  embraced  in  the  decree. 

**The  decree  in  question  does  not  directly  bear  upon  the 
fact  whether  the  wife  was  justified  in  absenting  herself  from 
her  husband's  house,  or  whether  in  fact  she  did  absent  her- 
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•elf.  •  •  •  •  She  may  have  suffered  extreme  crueltji  and  jet  not 
absented  herself  from  her  husband's  house;  and  so,  vice  vena» 
she  may  have  been  placed  in  such  a  condition  of  siifTering  or 
danger  as  would  render  it  justifiable  to  leave  her  husband's 
house  without  having  suffered  extreme  cruelty." 

This  case  is  directly  in  point  here,  and  we  approve  both  of 
the  reasoning  and  the  conclusion  thereof.  It  follows  tliat  the 
oourt  did  not  err  in  taking  the  divorce  proceedings  from  the 
consideration  of  the  jury. 

Another  error  alleged  here  by  Belknap  is  the  refusal  of  the 
court  to  give  to  the  jury  the  following  instruction:   **  The  jury 
are  instructed  that  if  they  find  from  the  evidence  that  said 
defendant,  Asa  Stewart,  and  his  wife,  Anna  Stewart,  had  due 
and  regular  trial  in  the  action  for  a  divorce  in  this  court  before 
the  Honorable  Allen  W.  Field,  and  that  in  that  action  tie 
said  court  made  findings  of  fact  as  follows:   'Finds  that  the 
plaintiff  and  defendant  were  duly  married  at  the  city  of  Keo- 
kuk, state  of  Iowa,  on  the  seventh  day  of  November,  1865,  as 
set  forth  in  said  petition,  and  that  ever  since  said  marriage 
plaintiff  has  conducted  herself  towards  the  defendant  as  a 
faithful,  chaste,  and  obedient  wife;  finds  that  the  defendant 
has  been  guilty  of  extreme  cruelty  towards  the  plaintiff  as  in 
her  petition  alleged,  and  all  without  just  cause  or  provocation/ 
then  you  are  instructed  that  said  defendant,  Asa  Stewart,  is 
bound  and  concluded  by  such  findings  of  the  court  in  said 
action  for  a  divorce.''    *^^  What  has  already  been  said  dis- 
poses of  this  assignment    Had  the  court  permitted  the  divorce 
proceedi:)gs  to  remain  before  the  jury  it  would  have  been  error 
to  give  this  instruction. 

Another  error  alleged  is:  ^On  the  trial  of  this  case  the 
rules  of  evidence  seem  to  have  been  entirely  disregarded,  as 
leading  questions  were  allowed  to  be  asked  Stewart  as  a  wiU 
ness."  The  record  discloses  that  Stewart  was  afliicted  with 
paralysis,  and,  in  order  to  elicit  any  thing  from  him,  it  seems 
to  have  been  neccEsary  to  so  frame  questions  that  he  could 
answer  in  monosyllables.  The  court  did  not  err  in  permitting 
leading  questions  to  be  propounded  to  this  witness.  There 
were  two  issues  in  this  case:  1.  Did  Mrs.  Stewart  have  such 
cause  for  leaving  her  husband's  home  as  to  render  him  liable 
for  her  support  by  Belknap?  2.  Did  Belknap  furnish  Mrs. 
Stewart  board  and  lodging  on  her  own  credit  or  on  the  credit 
of  her  husband?  There  is  evidence  in  the  record  to  support 
the    finding  of  the  jury  in   Stewart's  favor  on    both   these 
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issues.  The  correct  rule  undonbtedly  in  such  cases  as  the 
one  at  bar  is,  in  the  absence  of  any  special  promise  of  the 
husband  to  pay  for  the  board  and  lodging  of  liis  wife  living 
apart  from  him,  he  will  not  be  responsible  therefor,  unless  she 
was  living  separate  from  him  by  bis  consent,  or  his  conduct 
was  such  as  to  justify  her  in  leaving  his  bed  and  board: 
Schnuckle  v.  Bierman^  89  111.  464.  There  is  no  evidence  in 
the  record  that  Stewart  ever  promised  to  pay  his  wife's  board 
and  lodging,  nor  is  there  any  evidence  that  she  lived  apart 
from  him  by  his  consent. 

There  is  no  error  in  the  record,  and  the  judgment  of  the 
district  court  is  affirmed.       _^__ 

EviDBNoi.— JuDOMSNTB,  Whkh  Ai>]fia8iBLB  AoAnrflT  Pkmohb  hot  Pae- 
Tin  HOR  FarriBS  vo:  See  Miatouri  Fae,  Hg,  <7a  t.  Heidenfidmer,  82  Tex. 
195;  27  Am.  8t  Rep.  861;  Bridger  v.  A$hvUU  eie.  R,  R,  Co.,  27  8.  a  466; 
13  Am.  St.  Rep.  653;  Fahey  t.  CroUif,  63  Mich.  383;  6  Am.  St.  Rep.  305; 
and  note;  and  Pieo  r,  W^ier,  U  GaL  202;  73  Am.  Dec.  647,  and  note. 

Husband  and  Win — Skparatioh — Husband's  LiABn^iTT  ior  Kboks- 
SARiBS. — ^A  bntliand  ia  liable  for  neoesaariea  anpplied  to  a  wife  constrained 
to  live  apart  from  him  by  his  mistreatment  of  her:  Mitchell  t.  Trtatwr,  1 1 
Qa.  324;  56  Am.  Deo,  421,  and  note;  BUUng  ▼.  PUdier,  7  B.  Mon.,458;  46 
Am.  Dec  523,  and  note;  WaXker  t.  Simpaon^  7  Watts  &  S.  83;  42  Am.  Dec. 
216,  and  note.  If  a  wife  has  adequate  means  of  sapport  she  ci»nuot  pro* 
onre  necessaries  on  the  credit  of  her  husband,  though  she  is  lining  separate 
from  him  for  a  justifiable  cause:  HurU  v.  Haye$,  64  Vt.  89;  33  Am.  St.  Rep. 
917,  and  note.  A  wife  deserted  without  oause  by  her  husband  may  bind 
him  by  a  contract  for  her  necessaries:  Oinwn  t.  Heritage^  45  Ind.  73;  15 
Am.  Rep.  258;  CarUen$  T.  Hanstlman,  61  Mich.  426;  1  Am.  St.  Rep.  606, 
and  note.  The  implied  authority  of  a  wife,  known  to  live  separate  from  her 
husband,  to  bind  him  for  necessaries  furnished  her  depends  wholly  upon  his 
legal  obligation  to  provide  for  her:  Oili  t.  Readf  5  R.  L  843;  73  Am.  Dea 
73,  and  note.  See,  also,  Cunnmgham  t.  /nom,  7  Serg.  &  R.  247;  10  Am. 
Dee.  458^  and  extended  note. 


Holmes  v.  First  National  Bank. 

[88  NlBBlSKA,  828.] 

Nbootiablb  Instrumbnts— Indobsbmiht  of— Paboi.  BriDBNOBTo  Vast.— > 
Parol  proof  of  a  contemporaneous  parol  agreement  is  admisaible  to  ex* 
plain  or  qualify  a  blank  indorsement  of  a  promissory  note  in  an*  action 
between  the  parties  thereto. 

Hbgotiablb  Instruments — Ikdobsbmbnt  nr  Blank— Parol  Eyidbnobto 
Vabt. — A  blank  indorsement  of  a  negotiable  instrument  before  due^ 
transferred  to  a6oiia/cis  holder  in  the  due  oourse  of  business^  establishes 
a  liability  which  cannot  be  varied  by  parol  evidence. 

Nbgotiablb  Instruicbnts— Blank  In  dorsxmbnts— Parol  Btidbncb  to 
Vabt. — ^As  between  the  parties  to  a  negotiable  instrument,  a  blank  in* 
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don«in«nl  BiAy  be  modified  hj  punol  eTidenoe,  end  the  eniira 
tioo  WMj  be  thofl  ehown,  although  retting  pertly  in  wriUng  nod  pnri^ 
hk  parol.  This  doee  not  affect  a  third  party  who  la  a  bolder  witibovl 
Bottoe  before  due,  and  for  a  ralaable  oonaideration. 

W^bster^  Bo$e  &  FUherdickf  for  the  plaintiff  in  error. 

A.  O.  Oreefdee^  amd  MarqueU^  Deweeu  A  EaU^  for  the  defend- 
ant in  error. 

*^  Maxwell,  C.  J.  On  the  twentj-eecoud  day  of  Jannarj, 
1890,  J.  O.  HutcbinB  and  0.  H.  Hntchina  made  and  delivered 
to  the  plaintiff  Holmei  a  promiaaorj  note  for  the  earn  of  three 
thousand  foar  hundred  dollars,  due  in  ninety  days  from  date, 
with  ten  per  cent  interest  Afterwards,  but  at  what  time  does 
not  clearly  appear.  Holmes  indorsed  said  note  in  blank  and 
waived  demand  and  notice,  and  deliyered  the  note  to  the  de* 
fendant,  and  this  action  is  upon  the  indorsement  Holmes 
in  his  answer  alleges: 

1.  That  the  note  was  giyen  by  the  makers  for  building  ma- 
terial furnished  by  him  for  the  erection  of  certain  buildings 
in  the  city  of  Lincoln,  on  which  he  had  taken  a  mechanic's 
lien„  which  had  been  assigned  to  sureties  on  the  note. 

2.  That  the  sureties  would  not  consent  to  a  renewal  of  the 
note  unless  he  would  proceed  to  foreclose  his  lien;  that  there* 
upon  John  R.  Clark,  the  president  of  the  bank,  propoeed  to 
take  the  note  in  question  and  an  assignment  of  the  lien,  and 
permit  the  makers  of  the  note  to  pay  from  two  hundred  dol- 
lars to  four  hundred  dollars  per  month  thereon,  and  that  the 
bank  would  carry  said  indebtedness  and  exhaust  the  prop- 
erty to  which  the  lien  attached  before  bringing  an  action 
against  Holmes,  and  he  was  required  to  refrain  from  prose- 
cuting an  action  *'*  on  the  lien;  that  Holmes  did  refrain 
from  prosecuting  said  lien  and  accepted  the  note  in  question, 
end  indorsed  the  same  to  the  bank,  it  being  expressly  agreed 
between  Holmes  and  the  bank  that  it  should  first  exhaust 
its  said  security  before  resorting  to  an  action  on  the  indorse- 
ment 

3.  **  That  before  plaintiff  herein  brought  this  action  and  re- 
fusing to  foreclose  said  lien,  though  then  holder  thereof,  this 
defendant,  for  his  own  protection  and  for  use  of  said  bank, 
instituted  an  action  thereon  in  the  name  of  himself  and  of 
said  plaintiff  in  this  court  against  said  Hutchins,  and  Hutch* 
ins  and  others,  and  therein  expressly  alleged  that  said  plain* 
tiff  was  entitled  to  receive  all  the  proceeds  of  said  lien  to  be 
applied  on  said  note,  and  said  plaintiff  in  said  action  folly 


Nov.  1893.]    HoLK£8  V.  FiusT  National  Bank.  78d 

aflBrmed  and  ratified  the  same,  and  claimed  the  benefit  of  said 
lien  under  the  assignment  thereof;  and  in  the  trial  of  said  ac- 
tion said  plaintiff,  by  its  cashier,  produced  in  this  court  the  said 
note,  and  its  cashier  was  sworn,  and  testified  on  behalf  of  the 
said  plaintiff  and  this  defendant,  and  plaintiff  in  said  action 
recovered  a  judgment  of  foreclosure  of  said  mechanic's  lien 
against  each  of  said  pieces  of  real  estate  and  improvements; 
but  said  judgment  has  in  part  been  appealed  from,  and  is  in 
consequence  thereof  not  yet  realized  or  collected;  but  said 
judgment  is  yet  unreversed^  and  is  in  full  force  and  effect,  and 
said  action  was  pending  when  this  suit  was  oommenced,  and 
then  undetermined." 

The  reply  is  a  general  deniaL 

On  the  trial  of  the  cause  the  court  directed  the  jury  to  return 
a  verdict  for  the  bank,  which  was  done. 

The  proof  tends  to  show  the  following  facts:  The  note  sued 
on  was  a  renewal  of  a  former  note.  The  indorsers  of  the  orig- 
inal note  were  J.  H.  HcClay  and  J.  R.  Webster.  A  mechan- 
ic's lien  was  filed  and  assigned  to  Webster  and  McClay  as 
indemnity  against  their  indorsement.  When  the  note  became 
due  foreclosure  was  commenced  by  Holmes.  Then  Hutchins 
proposed  to  Holmes  to  borrow  at  the  bank  *'^  for  Holmes. 
Clark,  the  president  of  the  bank,  sent  for  Holmes  and  said,  in 
substance,  that  he  was  willing  to  let  Hutchins  have  the  money 
if  Holmes  would  assign  the  lien  to  the  bank,  and  he  would 
release  HcClay  and  Webster  as  sureties.  Holmes*  counsel 
advised  him  not  to  risk  any  further  delay  in  collecting  from 
Hutchins;  but,  through  the  importuning  of  Hutchins  and 
Clark,  the  suit  was  stopped  and  Holmes  made  a  transfer  of 
his  mechanic's  lien  to  the  bank,  and  delivered  the  security  to 
Mr.  Clark.  Hutchins  had  agreed  to  pay  from  two  hundred 
dollars  to  four  hundred  dollars  a  month  until  the  note  was 
paid,  and  Clark  agreed  to  take  this  mechanic's  lien  as  security 
for  the  note  until  such  time  as  it  was  paid.  Clark  thought 
Hutchins  would  pay  the  note,  and  it  would  get  Hutchins  out 
of  his  embarrasBmeut  until  he  could  dispose  of  his  property. 
There  was  this  agreement,  that,  in  indorsing  that  note,  Clark 
took  the  lien  as  security,  and  if  there  should  ever  be  any 
trouble  there  would  be  nothing  done  until  that  lien  was  ex- 
hausted. After  the  note  became  due  the  bank,  when  about 
to  institute  foreclosure  suit,  discovered  a  discrepancy  in  the 
description  of  one  piece  of  the  property,  and  Mr.  Callahan, 
the  cashier,  directed  Holmes  to  begin  foreclosure,  which  was 
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done.  The  petition  in  the  forecloenre  suit,  founded  on  the 
lien  and  note  sued  on  here,  was  given  in  oTidence;  so  also 
were  the  original  mechanic's  lien  and  assignments  thereof^  and 
the  decree  in  the  foreclosure  suit  The  suit  on  the  lien  was 
commenced  September  19,  1890,  more  than  a  month  prior  to 
the  bringing  of  this  action.  The  principal  question  in  this 
case  is  the  right  to  permit  proof  of  a  contemporaneous  parol 
agreement  to  explain  or  qualify  a  blank  indorsement  of  & 
promissory  note  in  an  action  between  the  parties. 

In  Dye  ▼.  Scott,  36  Ohio  St  194,  85  Am.  Rep.  604,  the  so- 
preme  court  of  Ohio,  in  an  able  opinion,  discusses  the  questiot . 
It  is  said:  '^  There  are  authorities  which  hold  that  the  cod- 
tract  which  the  law  implies  or  presumes  in  such  cases  is  si 
conclusive  and  certain  as  if  written  out  in  full,  and  that  parol 
evidence  *'^  is  not  admissible  to  vary  or  contradict  it  The 
reason  given'  for  requiring  such  strictness,  in  substance,  ia 
that  the  indorsement  adds  to  the  value  of  the  instrument  by 
giving  it  currency  in  oommercial  transactions;  and  that  its 
value  would  be  impaired,  and  circulation  restricted,  bj  admit- 
ting oral  testimony  to  vary  or  contradict  the  terms  of  the  con- 
tract which  the  law  presumes  or  implies  from  the  indorsement, 
even  as  between  indorser  and  indorsee:  See  Bank  of  United 
States  Y.  Dunn^  6  Pet  51;  Dale  v.  Gear,  38  Conn.  15;  9  Am. 
Rep.  853;  Barnard  v.  Oaelin,  28  Minn.  192;  Bartlett  v.  Lee,  33 
Ga.  491.  While  we  sanction  the  doctrine  that  uphol  iS  the 
credit  and  negotiability  of  commercial  paper  in  the  bands  of 
any  bona  fide  holder  for  value,  we  do  not,  in  order  to  accoti>- 
plish  this,  see  the  necessity  of  carrying  the  doctrine  quite  so 
far  as  it  is  carried  in  the  cases  above  cited.  As  between  the 
indorser  and  indorsee,  we  regard  the  blank  indorsement  as 
only  prima  facie  evidence  of  the  contract  which  the  law  pre* 
Bumes  to  arise  therefrom.  If  the  indorsement  is  made  upon 
no  other,  that  contract  will  control  the  rights  of  the  parties. 
If  there  was  a  contemporaneous  contract  between  the  parties 
upon  which  the  indorsement  was  made,  both  reason  and  jus- 
tice require  that,  as  between  themselves,  the  actual,  and  not 
the  presumed  contract  should  be  enforced;  and,  as  between 
them,  oral  testimony  should  be  admissible  to  prove  the  con- 
temporaneous contract  This  will  not  be  necessary,  or  CTen 
probably  impair  the  currency  or  credit  of  the  instrument  as 
commercial  paper.  Prior  parties  to  it  will  not  be  afifected^ 
nor  will  the  rights  of  subsequent  indorsees  without  notice  be 
impaired  or  limited  in  any  degree.    As  to  all  the  world  excepi 
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the  parties  to  the  special  contraet^  and  as  between  themselTsa 
only,  the  eharaeter  of  the  instrument  as  commercial  paper 
will  remain  nnaffected  ^:  To  the  same  effect^  JJh^ssa  ▼«  WU- 
eatt,  89  Ohio  St.  618. 

In  BaOey  t.  Stoneman^  41  Ohio  St  148,  the  court  held: 
''The  indorsement  being  in  blank,  parol  eyidenoe  of  what  '" 
was  said  by  the  parties,  in  and  abont  the  transfer  was  prop- 
erly admitted:  Dye  T.  SwUj  86  Ohio  St  194;  86  Anu  Rep. 
604,  followed. 

^2.  The  indorsement  prima  faeU  Implied  that  the  indorser 
assumed  its  usual  obligations,  and  upon  him  rested  the  burden 
of  proving  a  different  understanding  and  agreement. 

**8.  If  the  evidence  justified  a  finding  that  the  then  under* 
standing  or  agreement  was  that  the  indorser  assumed  the 
usual  obligation,  the  fulfillment  by  B.  T.  B.  of  his  contract  to 
build  applied  as  a  consideration  to  support  the  transfer  of  the 
note  as  made.^ 

In  Preston  ▼.  Oovld^  64  Iowa,  44,  this  rule  was  approved, 
and  undoubtedly  is  the  law  of  the  modern  cases.  A  blank 
indorsement  of  a  negotiable  instrument  before  due,  where  the 
transfer  is  to  a  boxiafide  holder  in  the  due  course  of  business, 
establishes  a  liability  which  cannot  be  varied  by  parol  evi- 
dence. But  as  between  the  original  parties,  a  blank  indorse- 
irient  may  be  modified  by  parol.  At  most  it  is  only  prima 
Jacie  evidence  of  the  contract  which  the  law  implies  there* 
from.  Between  the  parties  the  entire  transaction  may  be 
shown,  although  a  part  of  it  is  in  writing,  and  a  part  rests  in 
parol;  that  is,  what  was  the  actual  contract  between  the  par- 
ties? And  oral  testimony  is  admissible  to  prove  the  actual 
agreement  This  does  not  affect  the  paper  as  to  third  persons 
who  have  no  notice  of  this  agreement,  where  the  paper  is 
transferred  before  due  for  a  valuable  consideration:  Wharton 
on  Evidence,  sec.  1059;  Kidsan  v.  Dilworth,  5  Price,  664; 
Ccuirique  T.  Buttigieg^  10  Moore  ?•  C.  C.  94;  Stuquehanna 
Bridge  eie.  Co.  v.  Evans,  4  Wash.  C.  0.  480;  Smith  v.  MorriU, 
54  He.  48;  Brewery.  Woodward,  64  Vt  581;  41  Am.  Rep.  857; 
Hamburger  t.  Miller,  48  Md.  317;  Bniee  v.  Wright,  8  Hun, 
548;  Roee  y.  Eepy,  66  Pa.  St.  481;  6  Am.  Rep.  894;  Hudson 
r.  Wolcott,  39  Ohio  St.  618;  Bailey  v.  Stonman,  41  Ohio  St 
148;  Sotheehild  v.  Oriz,  81  Mich.  160;  18  Am.  Rep.  171; 
Oreued  t.  Hubbard,  51  Mich.  95;  47  Am.  Rep.  649;  H^mke 
T.  Broueeard,  55  Tex.  201;  Preston  v.  OotUd,  64  Iowa,  44. 

In  the  case  at  bar  the  court  should  have  submitted  the 
a&  sa  evm  Vol..  XLL-4r 
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tfmoiiy  to  the  jury,  and  it  erred  in  directing  a  ▼erdiet    ni 
jodgment  is  therefore  reTeraed«  and  the  eaoee  remanded  far 
farther  prooeedings. 
ReTersed  and  remanded. 


VeooTiABLB  Iiitnviisne— Pabol  Stidbiob  «e  Vakt 
BLAVK.^The  payM  ot  m  iMgotiabl*  inttnimeiit  indoniiig  it  in  blaok  k  fiabb 
M  Ml  iadoffMr  only,  mnd  evinot  bo  made  UabU  m  a  gaanator  by  porol:  ASr 
r.McDomaid,  80i««ikL  21S;  2)  Am.  Dm.  499;  aod  note.    In  «a  aistion  by 
the  iadori—  afainat  tb«  indorMr  in  bUnk  of  a  promiaM>ry  note  pnzel  mi- 
deaoe  la  not  edmiMable,  in  the  nbeenoe  of  fraud  or  miitake^  to  ahov  n  cei- 
temponuieoiu  agreement  between  the  partiea  tbat  the  indoraement  wm 
without  reooarao!  Okarln  t.  Iknii,  48  Wia.  66;  91  Am.  Rep.  383.     By  tht 
law  o(  New  York  a  parol  oontraet  oannot  be  introduced  in  oTidenoe  ta 
ehange  the  legal  import  of  a  blank  indoraemantx  Dawittr  t.  CkeaAtrorngK  ^ 
Coun.  89;  4  Am.  Rep.  S9l     Where  the  owner  of  a  note  not  a  party  to  H 
indoraee  it  in  blank  to  another  parol  OTidence  ia  oompetent  in  an  aetioa 
betwaen  them  to  ahow  an  agreemeat  that  he  waa  not  to  be  liable  in  a  eertaia 
•rentt  Brewer  t.  Woodward^  64  Vt^  681;  41  Am.  Rep.  867,  and  note.     Parol 
evidence  ia  admiaaible  to  ahow  that  an  indoreer  in  blank  aigned  with  the 
expreee  nnderataading  that  he  waa  not  to  be  liable  aa  a  joint  promieor,  bat 
eolUterally  onlyt  Ban-ower.  Lane,  6  Vt.  161;  26  Am.  Dee.  293.     Parol  eri- 
dence  it  aduiiaeible  to  vary  the  prima  fade  effect  of  an  indoreement  in  blank, 
by  ahowing  an  oral  agreement  made  by  the  partiea  at  the  time  of  the  ia- 
doreementi  Perkim  ▼.  Catb'n,  11  Conn.  218;  29  Am.  Dec  282;  and  note. 
Bee,  alao^  the  notea  to  KuletUbamp  ▼.  Grqf,  16  Am.  St.  Rep.  288;  2>r«Raaa  t. 
Bunm,  7  Am.  St  Rep.  867,  and  the  extended  notea  to  Stack  v.  BeacK  39  Am. 
Rep.  116;  iViRtiM  T.  Donfeiboni  18  Am.  Deo.  66i  and  ifitf  t.  J!^,  7  Aaa.  Dee. 
88L 


Union  Stookyabds  Company  v.  Gonotbb. 

[SSNaaniaKA,  188.) 

Nmiuoimoi— DsncTiTB  ArpLL4Moi8— Pl*BADiKO.->In  an  astion  by  a 
ant  againat  hia  master  to  reooTer  for  peraonal  injnriea  receiTed  throogk 
the  negligence  of  the  latter  in  fnmiahing  defeotiTe  appUanoee  it  ii 
nnneceeaary  for  the  aervant  to  plead  and  proTo  want  of  knowledge  of 
aach  defect  Such  knowledge  it  matter  of  defenae  whioh,  to  admit 
proof,  must  be  pleaded. 

pEACrioa — Motion  to  Diriot  VaHDior. — A  motion  by  defendant  to  diieet 
a  verdict  in  hie  favor  oan  only  be  austained  by  the  court  when  there  ii 
a  failure  to  prove  acme  material  fact  in  the  oaae,  by  reaeon  of  whidi  no 
liability  of  the  defendant  to  plaintiff  ia  ahown.  For  the  pnrpoeee 
of  auoh  motion  every  point  which  the  evidence  tenda  to  prove  in  favor 
•f  plaintiff  moat  be  oonaidered  aa  eatabUahed. 

Breckenridge^  Breekenridge  A  Crofoot^  for  the  plaintiff  in 
error. 

Mahoiuy^  Minahan  dt  Smyth^  for  the  defendant  in  error. 
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Maxwrll,  C.  J.  This  is  an  actiou  brought  by  the  de- 
fendant in  error  against  the  plaintiff  in  error  to  recover  for  the 
death  of  *••  W.  J.  McAnnelly,  caused,  it  is  alleged,  by  the 
negligence  of  the  plaintiff  in  error.  On  the  trial  of  the  cause 
the  jury  returned  a  Yordiot  for  fi?e  thousand  dollars  in  favor 
of  the  defendant  in  error,  and  made  special  findings  as  follows: 

**The  jury  are  directed  to  make  the  special  findings  in 
answer  to  the  following  interrogatives: 

''  1.  What  was  the  condition  of  the  track  at  the  point  where 
the  forward  trucks  of  the  next  to  the  last  car  in  the  train  left 
the  rails?    A.  Covered  by  coal  and  cinders  and  other  rubbish. 

''2.  Did^the  defendant  know  the  condition  of  the  track  as 
it  was  on  the  morning  of  the  accident  ?    A.  Not  known. 

"  3.  Did  Mr.  HcAnnelly  have  knowledge,  or  means  of  knowl- 
edge, of  the  condition  of  things  at  the  place  where  the  acci- 
dent occurred  ?    A.  Not  known. 

*'  4.  What  caused  the  forward  trucks  of  the  car  next  to  the 
last  one  to  jump  the  rails?    A.  Cinders  and  coal. 

*'5.  Was  or  was  not  the  death  of  Mr.  McAnnelly  acci- 
dental?   A.  It  was  not  accidental. 

'^6.  How  did  Mr.  McAnnelly  come  to  be  thrown  under  the 
cars?  A.  It  was  caused  by  the  jar  received  from  the  trucks 
leaving  the  rails. 

*^  7.  What  caused  the  death  of  Mr,  McAnnelly?  A.  He  was 
crushed  beneath  the  cars." 

A  motion  for  a  new  trial  was  overruled  and  judgment  en- 
tered on  the  verdict 

1.  The  principal  ground  of  the  action  is  that  the  death 
was  caused  by  the  defective  condition  of  the  track,  and  it  in 
objected  by  plaintiff  in  error  that  there  is  no  allegation  in  the 
petition  that  the  deceased  '*  did  not  know,  or  had  any  means 
of  knowledge,  of  the  defective  condition  of  the  ^*^  track  com- 
plained of."  These  facts  are  a  matter  of  defense  and  need 
not  be  alleged  or  proved  in  the  first  instance.  This  question 
was  before  the  supreme  court  of  Iowa  in  Mayes  v.  Chicago  etc. 
Ry.  Co.^  63  Iowa,  562,  and  WeU$y.  Burlington  etc.  Ry.  Co,^  56 
Iowa,  520,  and  it  was  held  to  be  a  matter  of  defense,  and 
unless  pleaded  by  the  defendant,  proof  could  not  be  given  on 
that  point.  There  are  many  other  cases  sustaining  the  deci- 
sions of  the  Iowa  court,  but  it  is  unnecessary  to  burden  this 
opinion  with  them.  Substantially  the  same  rule  was  adopted 
by  this  court  in  City  of  Lincoln  v.  Walker,  18  Neb.  244,  and 
other  cases  since  decided.    The  first  objection  is  untenablei. 
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1.  A  DQoiber  of  objectioiM  aio  mado  to  the  inlrododiaiil 
ovidenotu  II  is  onneoenaiy  to  reYiew  tbeoe  at  length.  Ni 
malerial  error  bee  been  pointed  out,  and  no  mmterial  error  ia 
that  regard  was  ooinmitted  by  the  eoarL 

8.  At  the  cloee  of  the  teetinxmy  of  tbo  plainttff  hcbr 
defendant  below  asked  the  ooiut  to  inatraet  the  jmr  ^ 
return  a  verdict  in  ita  &¥or.  Thia  the  ooart  refaaed  to  de, 
to  which  the  defendant  below  excepted,  and  now  aaugnt  the 
ruling  of  the  court  for  tfror.  The  record  abows  that  ibm 
waa  testimony  tending  to  sostain  every  propooition  In  tbe 
petition.  Where  this  is  the  ease,  and  a  motioo  ia  made  tp 
direct  a  verdict,  the  rale  ia  that  every  point  vhloh  the  evi- 
dence tends  to  prove  for  the  parpcees  of  the  motion  most  bt 
considered  as  established.  Such  a  motion  can  <HiIy  be  eos- 
tained  where  there  is  a  failure  to  prove  some  material  &ct  in 
the  case  by  reason  of  which  no  liability  of  tho  defendant  to 
the  plaintiff  ia  shown.  The  motion,  therefore,  was  pioperlj 
overruled. 

4.  Errors  are  assigned  in  giving  various  instructions,  ^ 
also  in  refusing  to  give  several  instructions  asked  by  tbe 
defendant  below.  It  is  unnecessary  to  review  these  at  lenglb* 
The  instructions  given  seem  to  be  applicable  to  the  testi- 
luony,  and  those  asked  were  properly  refused.  *••  There  iB 
no  material  error  in  the  record,  and  the  judgment  is  Bf&nned. 


MABTia  ABB  SuTAirr— DKVMTTiTa  Afpuahcv— FLBADnvo. — ^A  femflt 
■uing  to  raeover  for  portonal  injury  need  neither  allege  dot  prove  hit  iga^ 
ranoe  or  lack  of  meena  of  knowing  that  the  agenoy  whioh  h»  waa  ealM  Bp« 
to  naa  waa  dangeroua  and  anaafe,  aa  H  ia  the  duty  of  tha  maater  to  kao* 
Ikias  DonakM  ▼.  Bni€rpriM  il.  A.  Cbu.  S8  a  O.  2S9;  17  Am.  St.  Be^  Bik 
Magee  ▼.  NorA  Pae.  Me.  B.  M.  Co.,  7S  GaL  4S0;  IS  Am.  St.  Rep^  69L  ^e 
oontrary  rale  ia  maintained  in  BwmeU  T.  Laemna  Mfg,  Odl,  48  Me.  US;  77 
Am.  Deo.  S12|  and  Feimif  Ivonie  Ok  T.  OMydan,  ISi  Ind.  S9S;  39  Aa.  Si 
Rep^  261. 

NiGLioaiioi— Diaaonae  Vaamcr.— If  a  paHy  aHagiag  nigligeacie  frik 
to  aelabliak  by  proof  all  of  the  alamaati  neoeaaary  to  oonatitata  it  tbe  ooort 
may  inatrnot  tbe  jary  to  tetom  a  Tordiot  for  tba  defendaatx  FmU  t.  Mci^ 
134  lad.  S8S|  S9  Am.  St  Baf.  9S1,  and  note  witbtba 
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KiLPATBiQK  v.  Kansas  Citt  and  Bbatbtob  Baiit 

BOAD  Company. 

||BNSBBA«KA,«2ll] 
MaOBAFIflir  LOHS^MOBTOAOB— PRI0Sim8.^All   illTMtlllMKi   tomptMj 

whioh  fiirnishet  th«  money  for  th«  oonstmotion  of  a  railroad,  taking  tha 
BotM  of  the  persona  proposing  to  build  it^  guaranteed  by  an  existing 
railroad  oompany  oontroUed  by  them,  and  to  be  teoured  by  a  mortgage 
to  beezeonted  by  the  propoeed  railroad  oompany  when  incorporated,  is  to 
be  regarded  as  a  promoter  and  bnilder  of  the  road,  and  is  not  entitled 
to  hare  the  mortgage  declared  a  lien  upon  the  franchises  and  property 
of  the  road  eonstmcted,  superior  to  mechanies'  liena  arising  out  of  its 
oonstmotion,  when  at  the  date  of  the  execution  and  deliTery  of  the 
mortgage  the  proposed  railroad  company  haa  acquired  no  right  of  way 
or  franchises,  and  has  taken  no  steps  toward  their  acquisition  further 
than  filing  its  articles  of  incorporation  and  naming  its  officers  and  direct- 
on^  and  the  money  has  been  paid  orer  to  the  individual  oontractinisc 
parties  then  officers  of  the  corporation,  to  be  expended  by  them  in  the 
oonatruction  of  the  road,  and  the  coiitracts  for  labor  and  material  hare 
been  made  by  them  in  the  name  of  the  company. 

MiCHAHios'  LixMS— Waivxr  btTakiho  Collatbbal  SiouRiTT. — ^WaiTer  of 
a  mechanic's  lien  is  not  inferred  from  the  taking  of  collateral  security 
from  another,  in  a  manner  not  inconsistent  with  the  continued  existence 
of  the  lien. 

JuDOMXHTB. — Imtiblcoutobt  Obduu  ob  Findivos  iu  u  pending  suit  in 
equity  in  a  federal  court  is  not  such  final  determination  of  the  rights  of 
the  parties  as  to  bar  litigation  of  the  same  matters  in  a  state  court. 

AonoHS — ABATXHBiiT. — ^Tho  mere  pendency  in  a  federal  court  of  an  action 
between  the  same  parties,  and  concerning  the  same  subject  matter,  can- 
not be  suooessfully  pleaded  in  bar  or  abatement  of  an  action  in  a  state 
oonrt^ 

Btidbnoe — JudioialKotiob. — State  courts  do  not  take  judicial  notice  of 
former  adjudications  in  federal  oonrts  upon  the  subject  matter  in  con- 
troToisy. 

HomblaweVy  Byrne  A  Taylor^  Warner^  Dean  A  Hagerman 
and  Origgs  &  Rinaker^  for  the  appellant 

Harwood^  Ame$  A  Kelly ^  and  L  P.  Dana^  and  B.  8.  SUA 
for  the  appellees. 

ifarqttettf  Deweeee  A  JffiaU,  for  the  intervenore. 

^^  Baoan,  C.  This  is  an  appeal  from  a  deoree  of  the 
district  court  of  Gage  county,  rendered  July  17,  1891.  The 
action  was  brought  by  the  appellees,  Kilpatrick  Bros.  A  Col- 
lins, to  foreclose  a  mechanic's  lien  against  the  property  of  the 
Kansas  City  A  Beatrice  Bailroad  Company  (hereinafter 
called  the  ^Beatrice  company")  for  a  balance  due  for  labor 
and  material  furnished  in  the  grading  of  that  company's  rail« 
load.    ^*  The  appellant,  the  Mew  York  Security  A  Trust 
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Company  (hereinafter  caliea  tne  **  irust  eompany**),  waa  made 
a  party  defendant,  aa  it  held  a  mortgage  on  the  road  of  tbe 
Beatrice  company,  given  by  it  to  secure  an  issue  of  $400,000 
of  its  negotiable  bonds.  The  appellee,  the  Sjinsas  City,  Fort 
Scott  A  Memphis  Railroad  Company  (hereinafter  called  U» 
**  Fort  Scott  company"),  was  also  made  a  party  and  filed  iti 
answer,  claiming  a  lieu  for  a  balance  due  it  for  ties  sold  and 
delivered  to  the  Beatrice  company,  and  used  in  the  a>nstn20 
tion  of  its  road.  The  appellee,  the  Kansas  City,  Wyandotte, 
&  Northwestern  Railroad  Company  (hereinafter  ^dled  the 
**  Wyandotte  company"),  was  made  a  party  defendant,  as  it 
was  in  the  possession  as  lessee  of  the  road  of  the  Beatrice 
company.  By  the  decree  of  the  district  court  Kilpatrid: 
Bros.  &  Collins  were  given  a  lien  upon  the  property  in  ques- 
tion for  the  sum  of  $29,445.17;  and  the  Fort  Scott  compaDj 
.  was  given  a  lien  for  the  sum  of  $33,864.79.  The  two  were 
declared  first  liens  of  equal  rank,  and  to  prorate  one  with  the 
other.  The  trust  company,  by  the  decree,  was  also  given  a 
lien  on  the  property,  subject  to  the  first  two  liens,  for  the  sum 
of  $278,267.85.  The  decree  also  provided,  that,  in  case  of 
default  in  the  payment  of  these  amounts  within  a  time  fixed 
the  property  and  franchises  of  the  Beatrice  company  should 
be  sold,  and  the  proceeds  of  the  sale^applied  to  the  satts&ctiou 
of  the  liens  in  the  order  of  their  priority.  The  trust  companj 
brings  the  case  here,  and  avers  that  the  decree  is  errooeom, 
in  the  fact  that  its  lien  is  postponed  to  those  of  the  Kilpatrick 
Bros.  A  Collins  and  the  Fort  Scott  company. 

It  is  conceded  that  the  value  of  the  property  in  controversy 
is  insufficient  to  pay  the  amount  of  all  the  liens  adjudged 
against  it.  The  facts  disclosed  by  the  record  before  us,  bo 
far  as  .they  are  deemed  material,  are  these:  That  some  time 
prior  to  the  twenty-ninth  day  of  May,  1889,  the  Wyandotte 
company,  a  foreign  corporation,  had  constructed  a  line  of 
*"  railroad  from  Kansas  City,  Missouri,  to  the  line  between 
the  state  of  Kansas  and  the  state  of  Nebraska,  at  a  point 
called  Summerfield.  For  the  prosecution  of  this  undertaking 
money  had  been  furnished  by  the  Philadelphia  Investment 
Company  (hereinafter  called  the  **  investment  companj"), 
a  Pennsylvania  corporation,  having  its  place  of  business  in 
the  city  of  Philadelphia,  in  said  state,  upon  terms  and  secu- 
rity which  are  not  disclosed  by  the  record,  and  which  are 
immaterial  except  as  showing  that  the  investment  companj 
was  familiar  with  ^he  afi'airs  of  the  Wyandotte  compaujt 


^ 
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which  shortly  thereafter  proved  to  be  insolvent,  and  was,  at 
the  date  of  the  negotiations  hereinafter  mentioned,  financially 
unable  to  carry  out  an  enterprise  involving  an  outlay  of  con* 
siderable  sums  of  money.    Previous  to  this  time,  however, 
and  during  the  progress  of  the  Qpnstruction  of  the  road  of  the 
Wyandotte  company,  and  probably  as  a  part  of  that  under- 
taking, it  was  proposed  to  extend  this  line  of  road  to  Beatrice, 
Nebraska.    At  the  time  this  project  was  first  undertaken  it 
was  supposed  and  intended  that  this  extension  would  be  made 
in  the  name  and  under  the  authority  of  the  Wyandotte  com- 
pany.   Subsequently,  however,  pursuant  to  correspondence 
between  one  Erb,  the  president  of  the  Wyandotte  company, 
and  one  Brockie,  the  president  of  the  investment  company, 
the  plan  was  so  changed  as  to  require  the  formation  of  a 
Nebraska  corporation,  and  accordingly  a  certificate  of  incor- 
poration of  the  Beatrice  company  was  executed  and  recorded 
on  the  nineteenth  day  of  June,  1889.    On  the  first  day  of 
July,  1889,  a  mortgage  was  executed  by  the  Beatrice  company 
upon  all  its  property  and  franchises  then  existing,  or  there- 
after to  be  acquired,  purporting  to  be  given  to  secure  its 
negotiable  bonds  to  the  amount  of  $400,000.     This  mortgage, 
which  was  filed  for  record  on  the  thirteenth  day  of  July,  1889, 
contained,  among  other  things,  the  following: 

*' Whebbas,  the  said  party  of  the  first  part  is  the  owner  of  a 
line  of  railroad  constructed,  and  in  process  of  construction, 
**^  from  a  point  on  the  line  of  the  Kansas  City,  Wyandotte 
A  Northwestern  Railroad  where  the  same  intersects  the  state 
line  between  Kansas  and  Nebraska,  thence  extending  in  a 
northerly  direction  through  Pawnee  county,  state  of  Nebraska, 
to  the  city  of  Beatrice,  in  Gage  county,  in  said  state,  all  of 
said  line  of  railroad  being  of  the  estimated  length  in  the 
aggregate  of  thirty-five  miles,  or  thereabouts;  •  •  .  • 

"  Whbbeas,  for  the  purpose  of  building,  furnishing,  equip- 
ping, and  operating  said  railroad,  the  party  of  the  first  part 
is  desirous  of  borrowing  money,  and  has  resolved  to  execute 
bonds  of  said  company  in  amounts  of  $500  each,  as  herein- 
after stated:  •  •  .  •  Upon  the  execution  and  delivery  of  this 
mortgage,  and  from  time  to  time  thereunder,  the  trustee  shall, 
as  requested  by  resolution  of  the  board  of  directors  of  the  rail- 
road company,  certify  the  bonds  hereunder  to  the  extent  of, 
and  not  exceeding  $400,000,  and  on  said  resolutions  of  said 
board  of  directors  shall  sell  all  bonds  requested  to  be  certified, 
and  their  proceeds  shall  actually  be  used  for  and  applied, 


744    KiLPATmiOK  v.  Kam%am  Citt  rc.  R.  R.  Co.    [Nebruki, 

under  the  direetioo  of  said  board,  to  the  ooDsUmctioii,  eoaipl»* 
Ikmt  maintenaooa,  and  operation  of  said  railroad^  and 
oiherwiae." 

On  the  aetenteenUi  day  of  July,  1889,  all  theoe  bonda 
delivered  to  the  inyeetment  jompany  under  an  agreement  m 
finallj  perfected,  that  the  latter  company  shoold  adTanee, 
from  time  to  time,  to  the  Wyandotte  company,  or  to  Erb,  u 
ite  president,  money  f(ur  the  conetmctioo  of  the  propond 
Beatrice  company,  upon  the  notee  of  the  Beatrice  company, 
guaranteed  by  the  Wyandotte  company,  for  the  payments  of 
which  theee  bonds  should  be  held  as  collateral  secarity.  Tbt 
entire  amount  of  the  capital  stock  of  the  Beatrice  company 
was  subscribed  by  and  issued  to  the  Wyandotte  companj; 
but  it  is  evident  that  nothing  was  ever  paid  or  intended  to  be 
paid  therefor.  During  the  earlier  weeks  of  these  negotiaUoDi« 
and  until  about  the  time  of  the  execution  of  the  bonds  and 
mortgage,  it  had  ***  not  been  decided  whether  a  Nebrssks 
corporation  should  be  formed  or  not;  nor,  if  so,  what  should 
be  its  name;  nor  had  the  right  of  way  been  secured,  or  tfaa 
route,  or  the  Nebraska  terminus  of  the  mad  determined  upon. 

Elias  Summerfield,  the  treasurer  and  general  manager  of 
the  Wyandotte  Company,  testified  on  the  trial  as  follows: 

Q.  Was  there  a  note  for  this  money?    A.  Yes,  sir. 

Q.  Who  executed  it?  A,  It  was  first  executed  by  the  Kan- 
sas City  A  Northwestern  road.  Afterwards  the  attorney  of 
the  trust  company  suggested  that  it  had  better  be  changed, 
and  returned  the  note  to  us  to  be  executed  by  the  Kansai 
City  A  Beatrice  road,  and  indorsed  by  the  Kansas  City, 
Wyandotte  A  Northwestern  road,  and  by  the  Northwesters 
Construction  Company. 

Q.  When  was  that  exchange  made?  A.  I  can*t  tell  yoo 
now.  It  was  after  the  first  note  was  signed,  and  we  had  got* 
ten  some  of  the  money  on  it. 

Q.  Was  it  as  late  as  October?  A.  I  can't  remember.  I 
possibly  might  find  out  at  my  office. 

Q.  But  the  original  notes  were  made  by  the  Kansas  City, 
Wyandotte  A  Northwestern  Railroad  Company,  and  indorsed 
by  the  construction  company?  A.  Yes,  dr.  We  hadn't 
even  incorporated  the  Kansas  City  A  Beatrice  road. 

Q.  It  hadn't  been  incorporated?  A.  No^  sir;  I  think  not, 
when  the  arrangement  was  made  £or  the  loan. 

Q.  The  money  was  borrowed  by  the  Kansas  City,  Wyan- 
dotte A  Northwestern  road  and  placed  in  its  treasury?    A 


_^-- 
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The  exchange  of  notei  wm  made  before  we  got  all  the  money. 
We  might  have  got  one  pajment|  or  the  aeoond,  I  ean't  tell 
which. 

^**  Q.  Did  yon  ha?e  a  treaanrer  for  the  Eaneae  City  A 
Beatrice  road?    A.  Yes,  sir;  a  Nominal  one. 

Q.  But  none  of  this  money  -went  into  hia  handaf    A.  No^ 


Q.  And  theee  bonds  of  the  Kansas  City  A  Beatrice  road 
were  placed  as  ooUaterali  after  issued,  to  these  notes?  A. 
Yes,  sir. 

Q,  Do  yon  know  when  the  bonds  were  issued,  as  a  matter 
of  fact?  A.  I  think  it  was  some  time  after  we  got  the  first 
issue — the  first  $65,000. 

Q.  After  that?    A.  Yes,  sir. 

Q.  How  long  after?  A.  I  think  some  time  after  the  latter 
part  of  July,  1889;  I  am  not  sure. 

Q.  At  the  time  these  first  notes  were  executed,  what,  if 
any  thing,  had  been  done  by  the  Kansas  City  A  Beatrice  road 
towards  the  organization  for  the  building  of  such  road?  A. 
Nothing  at  all. 

Q.  Had  the  grade  stakes  been  set?  A.  No,  sir;  we  had  not 
even  concluded  on  the  final  location  at  that  time,  nor  e?en 
the  name  of  the  road. 

Q.  And  the  right  of  way  had  not  been  procured?  A.  No, 
air. 

Q.  So  that  nothing,  in  fact,  had  been  done  at  the  time  you 
executed  these  first  notes  and  got  the  first  money?  A.  I  think 
not.    Of  course,  we  had  made  preliminary  surveys. 

Q.  But  had  not  established  your  lines?  A.  We  had  not 
done  any  thing  until  the  eighth  day  of  August,  1889;  the  date 
of  the  vote  for  municipal  bonds  was  had  at  Beatrice.  If  we 
had  n't  gotten  the  bonds  we  would  not  have  built  We  in- 
tended going  to  Wymore. 

Q.  Are  you  able  to  state  approximately  the  amonnt  of 
actual  cash  you  received  from  the  Philadelphia  Investment 
^sv  Company  or  from  the  Wyandotte  A  Northwestern  com- 
pany? A.  I  think  something  about  $250,000,  There  was 
about  three  per  cent  commission  paid  for  the  loan. 

Q.  Honey  was  constantly  taken  out  for  interest  on  these 
notes  from  month  to  month?  A.  No,  sir;  they  were  not  due. 
The  road  went  into  the  hands  of  a  receiver  before  the  notes 
became  due,  I  think;  that  is  my  impression.  We  might  have 
made  one  payment  of  interest,  I  am  not  sure — I  expeet  we 
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did;  I  think  we  {Mid  the  interest  on  the  six  montbs'  bftiB- 
ment;  I  have  forgotten  about  that. 

It  was  eetimated  that  the  proposed  consiraction  woold  coa 
$850,000.    Of  this  sum  $260,000  was  to  be  famished  bj  the 
investment  oompany  upon  the  notes  of  the  Wjandotte  eoic- 
pany,  afterwards  changed  to  the  notes  of  the  Beatrice  eos- 
pany,  guaranteed  by  the  Wyandotte  company,  and  coUat^iIb 
secured  by  the  bonds  of  the  Beatrice  company,  to  the  amonot 
of  $400,000,  secured  by  a  mortgage  on  its  anticipated  prop- 
erty.   These  bonds,  when  executed,  were  to  be  placed  in  Uk 
possession  of  the  investment  company.    Sixty-five  thoussiMi 
dollars  of  the  cost  of  the  proposed  road  was  expected  to  be 
realised  from  municipal  donations,  and  any  deficiency  wss  to 
be  made  up  from  the  treasury  of  the  Wyandotte  company. 
The  success  of  the  enterprise  depended  opoa  the  co-openUioo 
of  the  investment  company,  and  its  officeFS   and  attorneji 
were  consulted  at  every  step  in  the  organisation  and  progresB 
of  the  enterprise.    Pursuant  to  this  arrangement  money  was 
furnished  from  time  to  time  by  the  investment  compaoj  to 
Brb  and  his  associates,  which  it  was  intended  by  the  invest- 
ment company  should  be  used  in  the  building  of  the  road. 
However,  the  investment  company  does  not  know  how  much 
thereof  was  in  fact  so  employed,  nor  how  much,  if  any,  was 
diverted  to  other  purposes.    Erb  and  his  associates  proceeded 
to  make  contracte,  as  officers  of,  and  in  the  name  of,  ^'^  ^ 
Beatrice  company,  for  work  and  material  for  the  constrae- 
tion  of  the  road  of  that  corporation,  and  among  others  entered 
into  a  contract  with  Eilpa trick  Bros.  &  Collins  for  grading 
and  with  the  Fort  Scott  company  for  ties.    The  parties  thos 
contracted  with  fulfilled  their  respective  obligations,  perform- 
ing the  labor  and  furnishing  the  material  contemplated,  antil 
the  eighth  day  of  January,  1890,  when  the  same  was  com- 
pleted.     For  the  balance  remaining  unpaid  on   both  their 
accounts  notice  of  liens  against  the  property  of  the  Bentrice 
company  was  duly  filed.     It  is  not  denied  that  all  of  tba 
bonds,  together  with  the  notes  for  which  they  were  deposited 
as  collateral,  remain   in   the   possession  of  the  investment 
company. 

The  important  and  controlling  question  in  this  case  iB 
whether  the  liens  of  the  men  who  furnished  the  material  aad 
labor  that  entered  into  the  construction  of  this  railroad  are 
superior  to  the  lien  of  this  niortgiige  made  thereon  before  thtf 
road  had  any  existence,  except  on  paper,  and  made  for  the 
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benefit  of  the  investmoDt  oompanj,  which  knew,  at  the  time 
of  its  execution,  that  the  property  which  it  purported  to  cover 
had  in  fact  no  existence.  The  statute  relative  to  mechanics', 
materialmen's,  and  contractors'  liens  upon  property  of  this 
character  is  found  in  chapter  64,  article  2  of  the  Compiled 
Statutes,  1898,  sections  2  and  3  of  which  are  as  follows: 

*^  Sbc.  2.  And  when  material  shall  have  been  furnished,  or 
labor  performed,  in  the  construction,  repair,  and  equipment 
of  any  railroad,  canal,  bridge,  viaduct,  or  other  similar  im- 
provement, such  labor  and  materialman,  contractor,  or  sub- 
contractor shall  have  a  lien  therefor,  and  the  said  lien 
therefor  shall  extend  and  attach  to  the  erections,  excava- 
tions, embankments,  bridges,  roadbed,  and  all  land  upon 
which  the  same  may  be  situated,  including  the  rolling  stock 
thereto  appertaining  and  belonging,  all  of  which,  including 
the  right  of  way,  shall  constitute  the  excavation,  erection,  or 
improvement  provided  for  and  mentioned  in  this  act 

*'*  '*Sbc.  3.  Every  person,  whether  contractor  or  subcon- 
tractor, or  laborer  or  materialman,  who  wishes  to  avail  himself 
of  the  provisions  of  the  foregoing  section,  shall  file  with  the 
clerk  of  the  county  in  which  the  building,  erection,  excavation, 
or  other  similar  improvement  to  be  charged  with  the  lien  is 
situated,  a  just  and  true  statement  or  account  of  the  demand 
due  him  after  allowing  all  credits,  setting  forth  the  time 
when  such  material  was  furnished  or  labor  performed,  and 
when  completed,  and  containing  a  correct  description  of  the 
property  to  be  charged  with  the  lien  and  verified  by  affidavit; 
such  verified  statement  or  account  must  be  filed  by  a  prin* 
cipal  contractor  within  ninety  days,  and  by  a  subcontractor 
within  sixty  days,  from  the  date  on  which  the  last  of  the 
material  shall  have  been  furnished,  or  the  last  of  the  labor  is 
performed;  but  a  failure  or  omission  to  file  the  same  within 
the  periods  last  Aforesaid  shall  not  defeat  the  lien,  except 
against  purchasers  or  encumbrances  in  good  faith  without 
notice,  whose  rights  accrued  after  the  thirty  or  ninety  days, 
ae  the  case  may  be,  and  before  any  claim  for  the  lien  was 
filed." 

It  is  urged  that  this  statute  is  not  unlike  other  enactments 
of  the  same  general  character,  in  that  it  entitles  the  con- 
tractor, laborer,  or  materialman  to  a  lien  only  upon  the 
interest  of  the  party  or  parties  at  whose  instance  the  work 
may  be  done  or  material  furnished;  and  that,  therefore,  if  at 
the  time  the  work  of  the  construction  or  reparation  is  begun 


748    KitfATBioK  f.  Kavmam  Cm  sfc.  R.  R.  Ool    [Helmkii 

Um  properij  to  sabjaot  lo  oxisting  Hmm  shown  oo  the  pvUk 
rtoordti  luoh  Ums  will  be  entitled  to  preoedeooe  over  any 
oUim  Uuii  may  be  auerted  tor  labor  or  nuUarial  fiimiilied 
for  improfements  oa  the  property  after  the  date  of  the  fiUai 
of  said  lieoB;  and  it  is  argued,  therefbro»  that  the  appelkat 
is  entitled  to  a  first  lien  npon  the  jHopertj  in  qoeatioo  idr  tbf 
amount  of  the  ad?anoee  made  by  the  iuTeatment  cooapaoy  to 
Erb  and  his  associates,  because  the  mortgage  of  the  BeaUiee 
company  was  executed  and  filed  for  record  at  a  date  prior  to 
that  at  which  the  ^^  contracts  tor  labor  and  material  wen 
entered  into.    To  sustain  this  contention  the  learned  counsel 
for  the  appellant  cite  many  authoritiee.    Of  the  antbontiei 
so  citedi  Uie  one  most  relied  upon,  perhaps,  is  Toledo  ttc 
R.  R.  Co.  y.  HamUUm,  184  U.  8.  296,  in  which  it  is  said:  '^  A 
recorded  mortgage,  given  by  a  railroad  company  on  its  loed- 
bed  and  other  property,  creates  a  lien  whose  priority  eanast 
be  displaced  thereafter,  either  directly  by  a  mortgage  givea 
by  the  company,  or  indirectly  by  a  contract  between  the 
company  and  a  third  party  for  the  erection  of  buildings  or 
other  works  of  original  construction."    It  appears  from  the 
reported  opinion  in  this  case  that  January  17, 1880,  the  rail- 
road company  executed  a  mortgage  on  this  property  to  the 
Central  Trust  Company  of  New  York  to  secure  the  payment  of 
$1,250,000  of  six  per  cent  bonds.    The  mortgage  was  to  coiet 
all  the  property  then  owned,  or  that  might  thereafter  be 
acquired,  by  the    railroad  company.    The  trust  company 
accepted  the  trust  created  by  the  mortgage,  and  the  railroad 
company  issued  its  bonds.    They  were  certified  by  the  trust 
company  and  sold  on  the  market    On  March    20,  188S, 
Hamilton  entered  into  a  contract  with  the  company,  under 
and   by  which  he  furnished  material,  and  erected  for  the 
company  a  dock  on  the  Maumee  river,  and,  having  received 
only  a  partial  payment,  he  filed  a  claim  for  a  mechanic's  lien 
for  the  balance  due  him.    The  land  on  which  the  dock  was 
built  was  a  part  of  the  railroad,  and  covered  by  the  mortgage 
made  to  the  Central  Trust  Company.    Brewer,  justice^  speak* 
ing  for  the  supreme  court  of  the  United  States,  said:  ''It  will 
be  noticed,  and  it  is  a  fact  which  lies  at  the  foundation  of  this 
case,  that  the  contracts  for  the  construction  of  the  dock  were 
not  made  till  more  than  three  years  after  the  execution  and 
record  of   the  mortgage.    The  record  imparted    notice  to 
Hamilton  and  to  all  othws  of  the  fact  and  terms  of  the 
mortgage;  and  the  question  is  thus  presented   whether  a 
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railroad  company,  mortgagor,  oan,  three  years  after  creating 
by  a  recorded  ^^  mortgage  an  expresa  lien  npon  ita  prop* 
erty,  by  contract  with  a  third  party,  diaplace  the  priority  of 
the  mortgage  lien.  It  would  eeem  that  the  question  admita 
of  but  a  aingle  answer.  Certainly  as  to  ordinary  real  estate 
no  one  wouUi  have  the  hardihood  to  contend  that  it  could  be 
clone,  and  there  is  in  this  respect  no  difference  between  ordi- 
nary real  estate  and  railroad  property.  A  recorded  mortgage, 
Siv^Q  by  a  railroad  company  on  its  roadbed  and  other 
property,  creates  a  lien  whose  priority  cannot  be  displaced 
thereafter  directly  by  a  mortgage  given  by  the  company,  nor 
indirectly  by  a  contract  between  the  company  and  a  third 
party  for  the  erection  of  buildings  or  other  works  of  original 
construction." 

By  the  judgment  of  the  court  pronounced  in  that  case 
Samilton's  lien  was  held  to  be  subject  to  the  lien  of  the 
mortgage  executed  by  the  railroad  company  in  January,  1880. 
But  in  that  case  the  railroad  company  had  a  real  franchise. 
It  owned,  and  had  owned  for  some  time,  the  lands  upon  which 
the  docks  ^ere  built  The  mortgage  had  been  of  record  on  a 
railroad  in  existence  for  some  years  prior  to  the  perform- 
ance of  this  work  by  Hamilton. 

In  our  opinion  the  principles  of  law  announced  by  the 
Bupreme  court  of  the  United  States  in  that  case  are  inappli- 
cable to  the  facts  disclosed  by  the  record  in  the  case  we  have 
under  consideration.  When  the  mortgage  of  the  Beatrice 
company  was  executed  that  company  had,  at  most,  but  a 
nominal  existence,  and  nothing  whatever  upon  which  a  mort- 
gage or  other  conveyance  could  operate.  Property  or  property 
rights  it  did  not  have;  but  it  is  said  that  it  had  a  franchise, 
and  that  this  could  be  mortgaged,  and  that  the  mortgaging 
of  it,  together  with  the  after-acquired  property,  drew  with  it 
the  subsequently  constructed  road  and  appurtenances.  How 
can  it  be  said  with  any  degree  of  accuracy  that  the  Beatrice 
company,  at  the  time  of  the  execution  of  this  mortgage,  was 
possessed  of  a  franchise?  At  that  time  nothing  had  been 
done,  or  certainly  determined  upon,  in  its  *'*  behalf,  except- 
ing the  mere  execution  and  filing  of  its  certificate  of  incorpo- 
ration. No  map  of  its  proposed  line  of  road  had  been  filed 
or  prepared.  No  right  of  way  had  been  procured,  nor  steps 
been  taken  towards  ita  acquisition;  nor  bad  the  proposed 
route  <Mr  Nebraska  terminus  of  the  road  been  determined 
upon,  further  than  if  the  road  should  be  built  at  all,  which 
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was  A  matter  still  in  abejance,  and  dependent  upon  oertaii 
contingencies,  it  would  extend  throogfa  and  into  certain  ooqb- 
ties.  It  is  quite  certain,  at  least,  prior  to  the  location  of  tlie 
line  of  the  proposed  road  and  the  procnreznent  of  ita  right  of 
way,  either  actually  or  by  the  beginning  of  proceedings  then- 
for,  under  the  statutory  enactments  for  such  purpoees,  siij 
other  five  persons  might  have  filed  a  like  certificate  of  in- 
corporation, and,  if  possessed  of  the  inclination  and  neces> 
sary  pecuniary  ability,  might  have  constructed,  maintained, 
and  operated  the  very  line  of  road  now  in  controTeraj. 

A  franchise  which  not  only  imposes  upon  its  possessor  no 
obligation,  but  confers  upon  him  no  right  or  privil^e  not 
enjoyed   by  e?ery  other  person,  is  so  singular  as  to  defj 
classification.      Mankind    are  prone  to   mistake  words  for 
things,  and  are  often  pajvlonable  for  the  fault;  but  it  is  dif- 
ficult to  form  a  sufficient  excuse  when  there  is  nothing  in  ex- 
istence for  which  the  word  is  in  any  sense  descriptive.     Be 
that  as  it  may,  it  is  evident  from  facts  disclosed  in  this  record 
that  the  Beatrice  company  never  had  or  was  intended  to  have, 
either  by  the  investment  company  or  by  Erb  an^^his  associ- 
ates, any  beneficial  interest  in  or  control  over  its  franchise  or 
property,  at  least  not  until  after  the  building  and  equipment 
of  the  line.     The  controlling  motive  and  intent  of  the  parties, 
and  the  sole  purpose  from  the  inception  of  the  scheme,  was 
not  that  the  Beatrice  company  should  build  the  road,  borrow- 
ing such  sums  as  in  addition  to  its  own  means  should  be 
necessary,  but  that  the  investment  company  should  construct 
the  road  through  the  instrumentality  of  the  Wyandotte  com- 
pany and  Erb  ^*  and  his  associates,  as  its  agents,  retain 
at  all  times,  by  means  of  the  bonds  and  mortgage,  the  prac- 
tical possession  and  control  of  its  franchise,  property,  and 
revenues.     Doubtless  it  was  hoped  by  the  Beatrice  stock- 
holders and  incorporators  that  something  would  be  realized 
In  the  way  of  dividends  or  otherwise,  over  and  above  what 
would  be  required  for  the  satisfaction  of  the  principal  and  in- 
terest of  the  advances  made  by  the  investment  company;  and 
this  sum,  whether  great  or  small,  would  accrue  to  them  upon 
the  sale  of  the  Beatrice  road,  or  otherwise,  as  a  compensation 
for  their  participation  in  the  undertaking.     But  they  em- 
barked nothing  in  the  venture,  and  cannot^  with  any  propriety, 
be  said  to  have  had  any  interest  in  its  success,  except  the 
contingent  and  speculative  one  just  mentioned.     Practicallj, 
the  investment  cuinpaiiy  undertook  to  construct  the  railroad 
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of  the  Beatrice  company,  furniBbing  the  requisite  means 
therefor,  and  employing  Erb  and  bis  associates,  as  its  agents, 
to  effect  a  technical  organization,  procure  such  municipal  do* 
nations  as  were  obtainable,  look  after  and  make  the  requisite 
contracts  for  the  procurement  of  the  material  and  construction 
of  the  road,  see  to  the  disbursement  of  the  money,  they  assum. 
ing  no  personal  obligation  or  responsibility  in  the  matter,  and 
accepting  as  compensation  for  their  service  such  profits,  if 
any,  as  should  be  realized  out  of  the  speculation.  To  regard 
such  a  transaction  in  the  same  light  as  that  of  the  erection  of 
a  building  by  a  mortgagor  upon  mortgaged  lands  for  which 
be  retains  the  title  is,  it  seems  to  us,  false  reasoning. 

It  is  urged  with  much  force  by  counsel  for  the  appellant, 
that  the  record  of  the  mortgage  was  constructive  notice  to 
persons  dealing  with  the  railroad  of  the  rights  of  the  mort- 
gagee. True,  but  that  is  the  extent  of  its  effect.  The  record- 
ing of  the  mortgage  created  no  rights  or  obligations.  Under 
the  circumEtances  of  this  case  the  facts  that  the  bonds  which 
the  mortgage  purported  to  secure  were  negotiable  is  of  no  sig- 
nificance. The  rights  of  the  parties  and  *'^  the  legal  effect  of 
the  transaction  would  be  precisely  the  same  had  no  such 
bonds  been  executed  or  contemplated,  and  had  the  mortgage 
recited  at  length  the  transactions  and  agreements  between 
the  investment  company  and  Erb  and  his  associates,  and 
simply  pledged  the  proposed  road  and  franchise  to  the  invest- 
ment company  as  security  for  its  advances  for  the  construc- 
tion of  the  road.  Had  the  mortgage  contained  such  a  recital 
no  one  would  doubt,  it  seems  to  us,  that  the  investment  com- 
pany was  the  real  promoter  and  builder  of  this  road,  and 
that  Erb  and  bis  associates,  and  the  officers  of  the  Beatrice 
company  were  in  reality,  though  not  nominally,  the  invest- 
ment company's  agents,  and  that  the  contracts  and  obliga- 
tions incurred  by  them,  even  in  their  own  names,  in  and 
about  the  construction  of  this  road,  would  be  binding  upon 
the  investment  company. 

It  is  admitted  by  counsel  for  the  appellant  that,  if  the 
bonds  had  remained  in  the  hands  of  Erb  or  the  Wyandotte 
company  into  whose  possession  they  first  came,  the  mortgage 
would  not  have  been  entitled  to  priority  over  the  mechanic's 
lien  claimants,  and  we  are  unable  to  see  that  any  thing  sub- 
sequently occurred  which  improves  the  $tatU8  of  these  bonds. 
What  recourse  or  remedy,  if  any,  the  lienholders  would  have 
had  if  the  bonds  bad  been  sold  to  innocent  purchasers,  or 
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wbether  prior  to  the  completioo  of  the  road  and  filing  of  tki 
Uou  tlMio  ooold  have  been  any  tuoh  purebasora  wo  an  wA 
oallod  opon  to  detonnino. 

Anothor  oaoo  laliod  opon  bj  oonnoel  fiir  tha  appdhntk 
PM$r  T.  FUtabmrf  Bnmmtr  8ud  Co.^  120  U.  &  649.    Tk 
•yUaiaa  of  that  caao  ii  as  foUowo:  "In  thia  eaaa  nnoeand 
floating  debtii  doe  by  a  railroad  oompany  fiir  ooinotmctioB, 
were,  in  tbo  aboonoo  of  a  statatory  proriaioo,  held  not  to  bi 
a  lien  on  the  railroad  snperior  to  the  lien  of  a  valid  mortgap 
on  it,  duly  recorded,  and  of  bonds  secured  thereby,  and  heU 
by  hona  fid$  purchasers  for  yalue."    It  will  be  aeea  from  ib 
examination  <rf  the  opinion  in  that  case  ***  thai  it  difiezs 
from  the  one  at  bar  in  many  important  particolara.     There  the 
railroad  company,  at  the  time  of  the  execution  of  the  mort- 
gage, owned  not  only  its  franchises,  but  the  roadbed  and 
right  of  way  and  township  aid  Toted  for  the  constructioD  0/ 
the  road;  and  the  bonds  which  the  mortgage  was  intended  to 
secure  were  delivered  by  the  railroad  company  to  one  Craw- 
ford in  consideration  of  his  agreement  to  construct  the  road, 
and  he,  and  not  the  company,  negotiated  and  pledged  th^ 
bonds  for  money  with  which  to  perform  his  contract;  and  tbe 
lien  claimants  contracted,  not  with  the  railroad  company,  hui 
with  Crawford,  with  actual  Itnowledge  of  the  existence  of  the 
mortgage  and  of  the  consideration  upon  which  the  bonds  w&t 
delivered  to  Crawford,  and  of  the  fact  that  they  were  negoti- 
ated by  him,  and  that  the  proceeds  belonged  to  him  sod 
were  being  expended  in  the  fulfillment  of  his  contract    Of 
course  the  fact  that  the  parties  to  whom  he  sold  the  bondf 
toolt  precautions  to  have  the  proceeds  actually  expended  in 
the  construction  could  not  have  the  effect,  equitably  or  otbe^ 
wise,  to  postpone  the  lien  of  the  mortgagee  to  that  of  the 
other  persons,  who,  with  full  Itnowledge  of  all  the  circum- 
stances, were  selling  Crawford  material  far  use  under  hiscon- 
traot  for  the  railroad  company,  for  the  procurement  of  which, 
on  his  part,  he  had  been  paid  by  the  very  securities  which 
they  sought  to  have  deferred  for  their  benefit 

A  case  very  much  lilte  the  one  at  bar  is  the  ^armsrs'  loos 
A  Tiru$i  Co.  v.  Canada  tic.  Ry.  Co.,  127  Ind.  250,  where  it  n 
said:  *'  The  remaining  question  may  be  thus  stated:  Is  the 
lien  of  the  appellant's  mortgage  superior  to  the  liens  of  the 
appellees?  In  order  to  intelligently  discuss  this  question  it 
te  necessary  to  state  the  material  facts  out  of  which  it  arisen 
Those  facts  may  be  thus  summarised:  On  the  twenty-eighth 
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.  _'  day  of  May,  1888,  the  railway  company  entered  into  a  eon- 
tract  with  the  Burns  Constrnction  Company  to  bnild  and 
equip  its  road.    Burns  ***  was  the  president  of  the  railway 

-M,  company  and  also  the  general  manager  of  the  construction 
company.  On  the  28th  of  August,  1888,  the  railway  company 
ordered  the  execution  of  a  trust  deed,  and  the  instrumnnt  was 
written  and  signed  in  duplicate.  One  of  the  duplicates  was 
delivered  by  Burns  to  the  Farmers'  Loan  &  Trust  Company  on 
the  eighteenth  day  of  October,  1888.  The  other  was  retained 
by  the  railway  company.  The  bonds  which  the  trust  deed 
was  executed  to  secure  were  retained  by  the  company  that 
executed  the  mortgage;  but  from  time  to  time  bonds  were 
delivered  to  Burns  upon  estimates  issued  to  him  by  the  rail- 
way company's  engineer.  Ten  of  the  bonds  were  transferred 
to  William  Dallin,  and  sixty-six  were  transferred  to  John 
Fitzgerald,  a  subcontractor.  The  remainder  of  the  bonds, 
three  hundred  and  sixty-four  in  number,  were  hypothecated 
by  the  Burns  Construction  Company,  but  when,  where,  to 
whom,  or  for  how  much,  is  not  shown.  In  considering  the 
question  of  priority,  one  of  the  important  things  to  be  kept  in 
mind  is  that  the  mortgage  was  executed  upon  property  that 
had  in  fact  no  existence,  for  the  railroad  mortgaged  had  not 
been  built  That  there  is  a  material  difference  between  a 
case  such  as  this,  where  the  railroad  had  not  been  built,  and 
a  case  where  the  railroad  has  been  constructed,  is  so  evident 
that  no  one  can  fail  to  perceive  it  the  instant  his  attention  is 
directed  to  the  matter.  As  held  in  Brooks  v.  Railway  Co.^  101 
U.  S.  443,  parties  must  in  such  a  case  as  this  be  deemed  to 
have  contracted  with  reference  to  the  existing  condition  of 
things  so  far  as  they  were  open  to  observation.  The  mort- 
gagee must  have  known  that  its  security  was  valueless  as 
long  as  there  was  no  road  in  existence,  and  it  must  have 
known,  also,  that  labor,  material,  and  money  would  be  re- 
quired to  build  the  road.  It  was  bound  to  know,  too,  what 
the  law  was,  for  *  it  entered  into  and  became  a  part  of  their 
contract.'  This  general  rule  has  been  repeatedly  declared 
and  enforced  by  this  court.  The  principle  we  are  discussing 
was  applied  *'^  to  the  case  of  a  lien  asserted  by  a  miner,  and 
it  was  held  that  the  lien  was  superior  to  a  mortgage.  But 
the  present  case  is  much  stronger  than  the  one  referred  to,  for 
here  there  was  in  fact  no  property  in  existence  when  the 
mortgage  was  made.  The  property  upon  which  the  mortgage 
finally  fastened  was  created  by  the  labor,  materials,  and  the 
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money  of  the  appellees*  We  are  stronglj  inclined  to  docU 
whether  the  mortgage  lien  would  be  paramount  efen  if  Uk 
bonda  whioh  the  mortgage  was  executed  to  secure  hi 
been  delivered  before  any  notices  of  liens  were  filed.  Veir 
atrongly  reasoned  decisions  declare  that  the  liens  of  the  ISC' 
chanics  are  superior  to  the  lien  of  the  mortgage  in  am 
where  the  mortgage  is  executed  before  the  <»>n6tructioD  (tf  the 
railroad:  NeiUan  t.  Iowa  Eastern  By.  Co.,  44  Iowa,  71;  E^ 
iabU  Life  In$.  Co.  t.  Slye,  45  Iowa,  615.  We  need  not,  bot- 
eyer»  decide  this  question,  but  it  is  proper  to  say  that  as  tbe 
labor,  materials,  and  money  of  the  appellees  gave  all  there  is 
of  yalue  to  the  property  claimed  under  the  mortgage,  the 
mortgagee  ought  to  show  a  clear  and  atiODg  superior  right  in 
order  to  defeat  the  claims  of  those  who  in  reality  brought  tht 
property  into  existence.  The  doubt  in  our  minds  is  wh^bff 
the  mortgagee's  lien  can,  in  any  eTent|  be  justly  held  to  be 
the  prior  one.  We  haye  no  doubt  that  if  the  mortgagee  an 
succeed  at  all,  it  must  be  because  it  is  shown  clearly  and 
strongly  that  the  mortgagee  is  a  6ona  fide  purchaser.  In  oor 
judgment  the  appellant  has  shown  no  such  right  as  entitles  it 
to  the  paramount  lien.  It  is  true  that  the  trust  deed  or  mort- 
gage was  placed  in  the  hands  of  the  mortgagee  or  trustee  be- 
fore some  of  the  notices  were  filed,  but  the  instrument  securio^ 
the  bond  was  a  mere  shadow;  for  had  no  bonds  ever  been  de- 
livered to  bona  fide  holders,  the  instrument  would  never  bavv 
been  effective  against  these  lienholders.'  We  are  far  within 
the  authorities  in  asserting  this,  as  they  carry  the  doctrine 

much  further 

*'The  delivery  of  the  mortgage  or  trust  deed  alone  did 
not  destroy  the  priority  of  the  liens  of  the  appellees,  for  tbe 
delivery  of  such  an  instrument  cannot  of  itself  defeat  eqiu* 
table  or  legal  claims,  since  it  is  essential  that  one  who  asserts 
a  right  against  a  legal  or  equitable  claim  should  show  that 
he  parted  with  value  before  notice  of  such  equitable  or  ieg^ 
right:  Anderson  v.  Hvbble,  93  Ind.  570;  47  Am.  Rep.  394,  and 
cases  cited;  Huneinger  v.  Hofer,  110  Ind.  890.  This  ie  tla 
rule  in  ordinary  cases,  and  certainly  it  must  govern  a  case 
like  this,  where  the  mortgagee  seeks  to  defeat  the  claims  ^^ 
those  whose  labor,  materials,  and  money  oreated  the  property 
which  it  is  sought  to  subject  to  the  lien  of  the  mortgage.  TIt^ 
mortgagee  must  succeed,  if  at  all,  as  a  bona  fide  holder  of 
bonds  executed  under  the  mortgage.  It  cannot,  as  againi) 
the  claims  of  the  laborers,  mechanics,  and  materialmeo,  ^ 
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deemed  a  bona  fide  holder  unless  it  aflSrmatively  shows  that 
it  paid  value  for  the  bonds  before  notice  of  the  liens.  The 
rule  in  analogous  cases  is  well  settled  in  this  state,  and  the 
strong  equities  of  the  appellees  call  for  its  liberal  application 

in  this  instance There  is  reason  for  saying  that  it  was 

the  duty  of  the  party  buying  the  bonds  to  ascertain  whether 
a  lien  had  been  placed  on  the  property  prior  to  the  time  of  its 
acquisition  of  those  instruments,  but  we  do  not  go  as  far  as 

that  in  this  case We  are  not  here  seeking  a  general 

rule  that  shall  apply  to  every  case  resembling  the  present, 
nor  do  we  attempt  to  lay  down  any  such  rule.  We  simply 
adjudge  that  in  such  a  case  as  this  the  mortgagee  cannot  pre- 
vail over  laborers  and  materialmen  without  showing  that  it  is 
a  bona  fide  holder  of  the  principal  debt  in  all  that  the  term 
*  bona  fide  holder'  implies.  It  cannot,  in  a  case  like  this, 
where  there  was  no  railroad  in  existence  when  the  mortgage 
was  delivered,  be  deemed  a  bona  fide  holder  as  against  labor- 
ers, mechanics,  and  materialmen  without  showing  that  before 
notice  of  the  acquisition  of  the  liens  under  the  statute  a  fair 
Talue  was  paid  for  the  bonds.'' 

^^^  We  concur  in  both  the  reasoning  and  the  conclusion  of 
tbe  foregoing  opinion.  It  is  not  to  be  denied  that  the  supreme- 
court  of  the  United  States  distinguishes  between  the  rolling 
stock  and  chattels  of  a  railroad  company,  which  it  character- 
ices  as  '*  loose  property  susceptible  of  separate  ownership  and 
separate  liens,"  and  the  rdadbed,  station-houses,  trucks,  etc., 
and  upon  this  distinction  holds  that,  while  the  doctrine  as  to 
the  after-acquired  property  applies  to  the  former,  it  does  not 
apply  to  the  latter.  The  basis  of  this  distinction  is  the  doc- 
trine relative  to  fixtures  to  real  property.  It  is  not  denied 
that  if  one  owns  real  estate  which  is  subject  to  a  valid  mort- 
gage or  other  lien,  and  another  sells  him  personal  property 
which  he  permits  to  be  affixed  to  or  incorporated  into  the  real 
estate,  he,  by  so  doing,  waives  any  right  he  might  otherwise 
have  to  claim  a  lien  for  the  purchase  price  superior  to  the 
prior  mortgage;  and  this  arises  out  of  the  necessity  of  the  case, 
because,  otherwise,  the  mortgagee  might  be  deprived  of  his 
security  by  the  depreciation  of  values,  or  by  extravagant  or 
exorbitant  improvements  without  his  knowledge  or  consent. 
But  how  can  this  be  the  case  when  a  mortgage  is  made  and 
tbe  money  advanced  upon  it  for  the  sole  purpose  of  bringing 
into  existence  the  entire  property  upon  which  the  mortgage  is 
intended  to  rest?    Tbe  case  at  bar  is  a  good  illustration.    The 
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investment  company  knew  that  ita  bonda  and  mortgage  wefti 
and  would  remain,  of  no  value  unless  the  railroad  ahoald  be 
constructed;  it  knew  that  in  order  that  such  a  road  ahoald  be 
constructed  that  material  and  labor  were  indiapensaUey  and 
that  the  Nebraska  statute  guaranteea  a  lien  to  those  whs 
ahould  furnish  them.  The  inyeatment  oompanj  made  Srb 
and  the  Wyandotte  company  ita  agents  for  the  porpoaaa  of 
this  construction,  and  it  owed  the  doty  to  persona  fumishinf 
material  and  labor  in  the  building  of  this  railroad  to  aee  that  the 
money  advanced  was  applied  to  the  payment  of  their  claims. 

*^  Another  point  made  by  the  appellant  is  that  Kilpatrick 
Bros.  A  Collins,  by  their  conduct,  have  waived  their  rights  to 
a  lien.   It  appears  that,  after  the  completion  of  the  work,  one 
8trohm,  who  was  their  accountant  and  book-keeper,  together 
with  Brb^  the  president  of  both  railroad  companiea,  made 
a  computation  and  agreement  as  to  the  amount  remaining 
onpaid  under  the  contract,  and  received  from  the  latter  ac- 
cepted drafts  upon  the  Wyandotte  company  for  that  amount; 
but  he  testified,  without  contradiction,  that  it  waa  expressly 
agreed  that  these  drafts  were  not  taken  or  to  be  considered  as 
payment,  but  only  aa  collateral  security  therefor,  and  aa  oon« 
stituting  a  record  of  the  computation  and  accord;  and  that 
there  w^b  no  agreement  for  the  relinquishment  of  any  exist- 
ing or  prior  obligation  in  favor  of  his  principals,  and  that  no 
auob  release  was  intended  by  him,  nor,  so  far  as  he  waa  aware, 
hy  Erb.    We  do  not  think  that  the  mere  receipt  of  the  drafts 
under  such  circumstancea  amounted  to  a  waiver,  which,  in 
the  absence  of  an  express  agreement,  will  not  be  presumed  or 
implied  contrary  to  the  intention  of  the  party  whose  rights 
would  be  injuriously  affected  thereby,  unless  by  his  own  con- 
duct the  opposite  party  has  been  misled,  to  his  prejudice,  into 
the  honest  belief  that  such  waiver  was  intended,  or  consented 
to;  and  it  is  not  claimed  that  such  was  the  case  here. 

In  Farlow  v.  EllU,  15  Gray,  229,  it  is  said:  «« Waiver  is  a 
voluntary  relinquishment  or  renunciation  of  some  right,  a  fore- 
going or  giving  up  of  some  benefit  or  advantage  which,  but 
for  such  waiver,  he  [the  party  relinquishing]  would  have 
enjoyed.  It  may  be  proved  by  express  declaration,  or  by  acts 
and  declarations  manifesting  an  intent  and  purpose  not  to 
claim  the  supposed  advantage,  or  by  a  course  of  acts  and  con- 
duct, or  by  so  neglecting  and  failing  to  act,  as  to  induce  a 
belief  that  it  was  his  intention  and  purpose  to  waive.  Still, 
voluntary  choice  not  to  claim  is  of  the  essence  of  waiver,  and 
not  mere  negligence." 
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In  Jones  on  Liens,  section  1011,  it  is  said:  "  The  mere  tak- 
ing ^^^  of  security  for  the  amount  of  a  debt  for  which  a  lien 
is  claimed  does  not  ordinarily  destroy  the  lien.  To  have  this 
affect  there  must  be  something  in  the  facts  of  the  case,  or  in 
the  nature  of  the  security  taken,  which  is  inconsistent  with 
the  existence  of  the  lien  and  destructiye  of  it." 

**  Ssc.  1013.  The  taking  of  a  mortgage  upon  the  same 
property  upon  which  the  creditor  claims  a  statutory  lien 
may  not  displace  the  lien.  The  mortgage  is  regarded  as  a 
cumulatiye  security,  and  the  creditor  may  enforce  either  the 
lien  or  the  mortgage.  So,  also,  the  taking  of  the  collateral 
obligation  of  another  person  for  the  payment  of  the  lien 
debt  does  not  ordinarily  debar  the  lienholder  from  claiming 
the  security  of  his  lien,  unless  the  circumstances  are  such 
that  an  intention  to  waive  the  lien  may  be  reasonably  in- 
ferred"; Payne  v.  WiUon,  74  N.  Y.  848. 

The  appellant  pleaded,  by  way  of  cross-petition  to  the 
claim  of  the  Fort  Scott  company,  that  the  latter  bad  inter- 
vened in  an  action  still  pending  in  the  United  States  circuit 
court  for  this  district  concerning  the  same  matter,  and  that 
that  court,  by  an  interlocutory  decree,  had  adjudged  the  lien 
of  the  intervenor  to  be  superior  to  that  of  appellant.  An  in* 
terlocutory  order  or  finding  in  a  pending  suit  in  equity  in  a 
federal  court  is  not  a  final  determination  of  the  rights  of  the 
parties,  but  one  which  may  be  modified  or  discharged  at 
any  time  before  the  enrollment  of  the  final  decree:  Ayres  v. 
Carver,  17  How.  692;  Thomae  v.  Wooldridge,  23  Wall.  288; 
Forgay  v.  Conrad,  6  How.  201;  Ex  parte  Jordan,  94  U.  S.  248. 
This  order,  therefore,  did  not  merge  the  claim  of  the  Fort 
Scott  company,  and  was  not  a  bar  to  the  litigation  of  tho 
same  matters  in  the  state  court.  The  mere  pendency  in  the 
courts  of  another  jurisdiction  of  an  action  between  the  same 
parties,  and  concerning  the  same  subject  matter,  cannot  be 
successfully  pleaded  in  bar  or  abatement:  Cordon  v.  0^^ 
foU,  99  U.  S.  168;  Sharon  v.  Hill,  22  Fed.  Rep.  28;  Stanton 
V.  Ewbreyy  98  U.  S.  648,  and  authorities  there  *^*  cited. 
A  demurrer  to  this  answer  was  therefore  properly  sus- 
tained. 

The  foregoing  conclusions  we  regard  as  decisive  of  the  case 
and  as  rendering  unnecessary  the  determination  of  other 
questions,  some  of  them  important  and  far-reaching,  which 
are  discussed  in  the  briefs.  The  judgment  of  the  district 
eourt  is,  therefore,  in  all  things,  affirmed. 
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Post,  J.«  di«ented,  and  concnmd  io  an  opinion  mbmitted  by 
•ionen  Irrina  and  Ryan,  in  which  tho  eonelntion  is  reaehed  that,  aabetvwn 
tba  mortgaga  lion  and  tha  oonstractioo  or  moebaaiea*  liana  ia  anit,  tiia  Utier 
bava  no  priority  and  do  nol  diaplaoa  tha  fomar.    In  anefa  opinion  it  v 
oUMrT«d  in  a  general  way  that  tha  atata  ttatntes  permit  railway 
to  ttiortgaga  their  property  and  franohiaea  lor  tha  pnrpone  of 
money  borrowed  by   them  for  tha  oonalraotion  and  aqnipmeot  of  thcar 
roadt,  and  it  ii  also  proridad  that  anoh  mortgagae  nay  indndaiy  not  aafy  tht 
property  owned  by  tha  oompaniaa  making  tbom  at  tiie  tima  of  fcbeir  dai^ 
but  property,  both  real  and  parHMud*  tharaaftar  aoqoirad  by  thorn.    Ihi 
atata  itatnte  aleo  proridaa  for  lioBa  npon  railroada  to 
mataiialman  for  labor  parformad  and  auitarial  fomiahad  for  tha 
tion,  repair,  or  aqnipmant  of  railroads.    This  atatnta,  though  paaied  at  a 
dilFerent  tina,  as  a  dittinot  ao^  is  eo  far  analogoaa  to  tha  gaaaral 
Itan  law  at  to  indnoa  tha  naoeauury  ooooftvaioa  that  tha 
on  tha  lattar  moat  apply  to  tha  fomar*  namaly,  that  tiia  liaa 
tha  time  labor  ia  bagnn  or  tha  flrat  oiatOTial  famiehad,  bat  aa  bati 
or  more  lianora  npon  tha  Mma  improvamant  thara  ia  no  priority  nal^ 
intarraning  righta  of  third  paraona  raqnira  a  dtflaraat  mle.     **  A  raSroad  ii 
an  entity*     Ita  wfaola  line,  including  right  of  way.  roadbed,  atatioM^  ahopi^ 
equipmanti  and  all  property  naooHary  for  tha  affactira  opamtton  of  the 
road,  in  ita  entirety,  oonstitatee  a  aingla  property,  which  oannot,  in  the 
abaaoca  of  atatnta  or  of  pacnliar  eqnitiet  of  a  Tory  controlling  efaaractcr,  be 
diemembarad  by  eelling  different  portiona  eeparately.    Tha  mortgage  hers 
in  queetion,  and  the  liens,  mnet  be  treated  aa  ooeztoneiTe  in  rqgaxd  to  the 
property  npon  which  they  operate^  nnleae  a  eeparation  of  thia  property  ii 
praotioable,  and  required  by  the  aqoitiea  of   tha  oaaa."    Applyiqg  the 
ordinary  mle,  the  oonatmctioB  liena  in  the  present  oaee  would  not  attach 
nntil  mora  than  a  month  after  tha  time  that  the  mortgage  had  boeooM  a 
lien  npon  the  property.     "It  ia  olaimad,  howarer,  that  nnder  tha  faeti  ef 
this  oaae  the  mortgage  ahonld  be  aabordtnated  to  the  oooatruction  liena.  The 
principal  ground  npon  which  thia  oontentton  ia  baaed  ia  that  a  oBortgaga 
upon  after-acquired  property  attaohea  to  anoh  property  only  to  tha  axteat 
of  tha  mortgagor'a  intereat  therein,  and   anbjeot   to  any  liena   axistiBg 
thereon  at  the  time  of  its  acquisition  by  tha  mortgagor."    Thia  principle  is 
subject  to  the  contingency,  howerer,  that  existing  liena  oannot  be  d» 
placed  in  its  application.    Tha  principle  of  law  goraming  tha  qnastion  in 
dispute  is  thus  briefly  stated  by  the  oommissioners:   '*  A  mortgaga  oorer- 
ing  after-acquired  property  attaches  to  snch  property  as  it  is  acquired  by 
the  mortgagor.     Where  such  property  remaina  aeparable  and  susceptible  ef 
separate  ownership  the  mortgage  only  attaohea  to  the  interest  of  the  mort- 
gagor therein,  and  does  not  displace  existing  liens  thereon.     Where,  how- 
ever, the  after-acquired  property  becomea  inseparably  a  portion  of  the  real 
estate  to  which  the  mortgaga  has  attached,  the  mortgage  extends  to  snch 
property,  as  in  the  familiar  case  of  a  house  erected  npon  a  lot  burdened  by 
a  mortgage.     In  that  case  no  one  would  now  have  the  hardihood  to  daim 
under  the  statute  that  liens  for  the  oonstruction  of  the  house  should  dis* 
place  the  mortgage,  in  the  absence  of  special  ciroumstanoes  operating  by 
way  of  estoppel.     Perhaps  the  beat  elucidation  of  the  whole  question  is 
found  in   the  case  of  Toledo  eic  B.  B.  Co.  t.  BamiUon^  134  U.  S.  29^ 
where  Mr.  Justice  Brewer  reviews  the  authorities,  and  holds  that  a  blanket 
mortgage  creates  a  lien  whose  priority  cannot  be  displaced  by  a  contract 
between  the  (railroad)  company  and  a  third  party  for  tha  areetion  of 
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Iniildmgs  or  other  works  of  origiiuJ  oonstmetion."  In  lopport  of  thti 
www,  and  tho  ralo  that  tho  lien  eroatad  bj  a  morigaga  oorering  after* 
acquired  property  ia  not  dieplaoed  by  liana  ariaing  from  improvementt 
placed  upon  the  mortgaged  property:  Oalvuttm  i?.  S,  Oo,  t.  Ccwdrty,  II 
Wall.  459;  UnUed  States  r.  New  Orleam  R.  B.  Co.,  12  Wall  362;  Fosdiek  t. 
SehaU,  99  U.  8.  235;  Foidiek  t.  Oar  Co.,  99  U.  8.  256;  JIfyer  r.  Oar  Co.,  102 
U.  S.  1.  In  Thompmm  t.  fTAtte  Waier  VaUe^  12.  i?.  (^,  182  U.  a  68^  a 
mortgage  ooveriog  after-aoqnirad  property  was  daoidad  to  be  snperior  to 
liens  arising  from  fnmiahing  money  for  tha  oonatmction  of  a  portion  of  a 
railroad  upon  the  profits  of  that  portion  oooatmetod  within  the  original 
charter  of  tha  railroadt  Tha  oommissionew^  In  rayiewing  and  diatingnish* 
ing  tha  anthorities  railed  npon  to  aatablish  tha  oonTarta  of  the  abo^a  doo- 
trine,  says  *'The  ease  of  BrOoh  T.  BurUnfftim  eic  A  B.  Oo,,  101  U.  8.  448^ 
was  deddad  npon  the  statntes  of  Iowa»  whioh,  in  terms^  allow  to  machaoios 
m  lien  npon  the  building^  areetionf  or  improToment  prior  to  that  of  a  pre* 
existing  mortgage  npon  the  land*  Onr  statntes  are  not  in  thb  respect 
■imilar  to  those  of  Iowa.  WOUammm  t.  New  Jertiqf  8.  B.  B.  Co.,  28  N.  J. 
Bq.  S77»  29  N.  J.  Bq.  811,  ia  mneh  raliad  npon  by  appeUaesu  In  that  ease 
certain  dooka  were  oonstmoted  for  tha  Long  Branoh  4  Seashoca  Railroad 
Company,  and  tha  lien  claim  was  filed  againat  the  New  Jersey  Son  them 
oompany  as  bnilder  and  the  Seaahora  road  as  owner.  The  8oothem  com* 
pany  aeema  to  have  owned  a  controlling  intereat  in  the  stock  of  the  Sea- 
ahore  oompany,  bnt  there  had  been  no  consolidation  of  the  roads,  nor  any 
formal  pnrchase  or  conTeyanoe.  Tha  lian  for  tha  oonatmction  of  tha  dooka 
was  bald  to  be  auperior  to  a  blanket  mortgage  gtren  by  the  New  Jersey 
Sontham  oompany,  and  thia  priority  was  established  npon  the  ground  that 
the  mortgage  of  the  Sonthem  company  attached  to  the  whole  of  tha  prop- 
arty  of  the  Seashore  company,  subject  to  existing  liens.  It  ia  plainly 
intimated  that,  had  the  work  been  dona  for  the  Sonthem  company  npon 
land  then  owned  by  it^  the  decision  would  hare  been  different. 

'*In  Boi^crd  t.  New  Haven  etc,  B,  Co.,  41  Conn.  454,  the  lien  was  for 
the  oonatmction  of  a  depot  npon  land  whose  owner  agreed  to  gtre  it  to  the 
oompcmy,  provided  that  it  would  build  a  depot  thereon.  No  conveyance 
waa  ia  fact  made,  and  the  lien  for  constraction  was  held  superior  to  a 
blanket  mortgage  npon  the  railroad,  because  the  legal  title  had  neTcr  Tested 
in  the  railroad,  and  tha  equitable  title  did  not  vest  in  it  until  the  depot  was 
oompleted  and  after  tha  lian  attached. 

*'  In  Farmere'  Loan  A  Trrui  Co.  t.  Canada  etc.  B.  B.  Co.,  127  Ind.  260, 
the  court  expresses  a  grare  doubt  as  to  whether,  under  the  law  of  Indiana, 
a  mortgage  can  be  made  to  attach  to  alter-aoquired  property  in  any  events 
and  the  authority  of  the  case  upon  this  question  is  weakened  by  the  exist- 
ence of  that  doubt  Moreover,  the  court  disclaims  any  attempt  to  lay 
down  a  general  rule,  bnt  holds  that  under  the  special  facts  of  that  case  the 
construction  lien  was  snperior  to  the  mortgage,  and  the  court  was  undoubt- 
edly right  in  its  conclusion.  The  bonds,  to  secure  which  the  mortgage  waa 
giren,  were  issued  to  a  construction  company,  and  the  court  held  that  thia 
construction  company  could  not  set  up  the  bonds  given  to  it  under  these 
circumstances  as  superior  to  the  liens  of  materialmen  for  debts  which  the 
constructioD  company  itself  owed  them.  It  appeared  that  the  construction 
oompany  had  hypothecated  a  portion  of  the  bonds;  but  when,  where,  and  to 
whom  these  bonds  had  been  pledged  did  not  appear,  and  the  court  could  not| 
ia  that  litigation,  consider  the  righta  of  the  pledgeea. 

In  tha  Farmere'  Loam  A  Tnui  Co.  t.  £anm»§  OU^  eU.  B.  B.  Co..  tZ  Fed. 
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R«Pb  1S2;  Jadge  Caldwell,  in  ao  •xoeedingly  looid,  .Tigoroaa,  and  laanMd 
opinion,  diaonnM  tho  rolatiTO  eqnitiM  of  nidi  mor^gai^es  and  lian^  Imt  (•• 
fur  M  tha  OMe  is  analogoiu  to  tbia)  npon  the  baaia  of  what  tho  law  ovglit  la 
ba,  rather  than  what  it  baa  beretofora  been  declared  to  ba.  and  givaa  prioi^ 
it  J  to  certain  lienA  aa  agaioat  a  mortgagee  of  the  railroad,  becaaae  of  ooodi- 
tioQs  impoaed  npon  the  mortgagee  in  the  appointment  of  a  receirer  ai  iia 
inataDoe,  the  condittona  leceiTing  the  aaaent  of  the  mortgagee.  While  wo 
are  not  dispoaed  to  qneation  the  correotneia  of  the  abatract  opiniona  az- 
preaaed  bjr  Judge  Caldwell,  nor  of  hia  determination  of  the  law  aa  applied 
to  that  caae,  hit  oondnaiona  are  not  applicable  to  thia  caae^  where  the  mort- 
gagee atanda  upon  ita  Tcated  righta,  and  baa  not  oonaented  to  any  diaplae^ 
meat  of  ita  lien,  nor  naked  the  conrt  for  any  relief  aathcrising  the  ecnrt  la 
impoae  npon  it  aimilar  oonditioiia.'* 

But  the  appelleea  contend,  nothwithatanding  the  prineiplea  conieiidad  lor 
io  thia  opinion,  **they  cannot  be  urged  in  aapport  of  thia  mortgage^  beeaaaa 
the  bonda,  to  aecnre  which  the  mortgage  waa  giren,  were  not  in  the  handa 
of  bona  Jule  holdera  for  Talne.    We  can  aee  no  force  in  thia  conteotioD.     Ib 
one  senae  it  might  be  aaid  that  the  inTcatment  company  doea  not  occnpy  tfaa 
poaition  of  a  btmajide  holder;  that  ia,  it  took  the  bonda  with  full  knowledge 
of  the  facta.    It  knew  that  the  railroad  had  not  been  conatmctedi  it 
bound  to  know  that,  under  the  law,  peraona  fumiahing  material  or  perf< 
ing  labor  in  the  conatruction  of  the  road  might  become  enttUed  to  liana 
thereoo;  and  if  the  righta  of  the  bondholdera  depended  npon  their  ignonanoe^ 
at  the  time  of  receiving  the  bonda,  of  outatanding  equitiea  in  faTor  of  third 
peraona,  they  certainly  could  not  be  conaidered  boma  Jide  holdera  withoot 
notice.    But  their  righta  do  not  depend  upon  their  eatabliahment  of  each 
ignorance.    The  inTcatment  company  ia  a  holder  for  value.    It  baa  advanced 
the  whole  loan  of  $260,000,  and  we  take  it  that  no  one  will  queation  tfaa 
doctrine  that  a  pledgee  of  anch  aecuritiea  ia  a  holder  for  value  to  the  extent 
of  the  indebtedneaa  for  which  they  atand  pledged.    The  caae  of  Farmen* 
Loam  A  TfiU^  Oo,  T.  Canada  tie,  B.  R.  C7c,  127  Ind.  250,  ia  not  oppoead 
to  thia  Tiew.    The  pledgeea  in  that  caae  were  not  protected,  beoanae^  in  the 
language  of  the  court,  there  waa  no  evidence  aa  to  'when,  where,  or  to 
whom  theae  bonda  bad  been  pledged.'    The  inveatment  company  advancing 
ita  money  in  good  faith,  and  promptly  recording  ita  mortgage^  had  a  right 
to  rely  upon  ita  priority  in  time,  and  the  lienora,  by  the  record  of  that  mort- 
gage, were  uoti6ed  of  the  existence  of  ita  lien,  and  entered  into  their  con- 
tracta  and  into  their  performance  with  such  notice.     ICany  of  the  caaes  in 
the  aupreme  court  of  the  United  Utatea  heretofore  dted  anpport  thia  viawt 
See,  too^  on  thia  pointy  iTeniy  v.  Ftakerdkk.  87  Neb.  207. 

"The  majority  opinion  ia  largely  baaed  upon  the  condnnon  that  the 
inveatment  company  made  itadf  a  promoter  or  principal  in  the  conatruc- 
tion of  the  road.  Thia  concluaion  ia  reached  upon  the  doctrine  firat  eetab> 
liahed  in  thicHtate  in  the  caae  of  Bohn  Mfg.  Co.  v.  fowtfM,  80  Neb.  71S.  The 
principle  decided  in  that  caae  baa  recently  been  much  diacnaaed  in  the  caaca 
of  PkUm  V.  PlaOtmumih  Invetimeni  Co.,  37  Neb.  S72;  Hohnm  r.Hmiekina,  88 
Neb.  601,  and  8heeh^  v.  FulUm,  88  Neb.  691;  pod,  p.  767.  It  ia  not  necee- 
aary  to  repeat  that  diacuaaion.  We  do  not  think  the  facta  of  thia  caae 
warrant  the  court  in  applying  that  doctrine.  Wherever  it  baa  been  ap- 
plied it  baa  been  for  the  purpoee  of  charging  the  eatate  of  the  owner  ia 
fee  on  accoont  of  improvementa  made  by  hia  executory  vendee.  The  court 
haa  in  all  caaea  for  ita  application  required  the  proof  of  facta  auffideut  ta 
areata  the  vendee  the  ageut  of  the  vendor  expready  or  by  implication.    Ita 
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applieatioii  to  thii  OMe  reqairm  a  far^reaohiDg  •ztension  of  ih«  principlo. 
Tho  inrestmeiit  ooin|Muiy  had  no  Mtate  in  tbo  railroad  oonipany;  i%  wat 
nofc  oren-  a  itookholder  in  tho  oorporation,  and  wo  do  not  think  it  ean  ba 
doamod  an  'ownar'  within  tha  meaning  of  tha  maohanict'  litn  law.  It 
ia  tma  that  tha  iaTosttnent  oompany  in  making  tha  loan  insistad  upon 
tha  method  to  bo  adopted  for  the  oonatmotion  of  tha  road,  and  bad 
extended  negotiations  with  ita  promoters  in  regard  to  tha  organisation  of 
tha  oompanj  and  tha  form  of  the  loan  and  ita  seonrity.  We  oannot  see 
in  tbeoB  acta  any  thing  more  than  preoantionary  maasnrea  to  seoure  the 
loan  abont  to  bo  made,  and  wa  believe  that  if  tha  opinion  of  the  majority 
be  adhered  to  in  fatnre  eaaes,  and  oarried  to  ita  logical  oouolusion,  erery 
ana  who  lends  money  to  another  with  the  knowledge,  or  at  least  with  the 
intentioD,  that  the  borrower  shall  naa  the  money  to  araet  improvementa 
npon  land  pledged  to  aeonra  the  debt^  mnat  be  held  to  hare  rendered  hia 
aeoority  aabject  to  any  machaniea'  liana  ariaing  out  of  the  oouatruetion. 
Thia  result  would  be  oontrary  to  the  reason  of  past  adjudications,  and  we 
think  nnwarranted  in  principle.* 

If  ORTOAon  A9D  Mbohaniob'  Ltbns. — ^pRiORiTT!  Soo  Oiuiral  Tnui  (h.  t. 
Continental  Iromoorki,  61  N.  J.  Eq.  605;  40  Am.  St  Rep.  539;  Semnden 
T.  BenneUt  160  Mass.  48;  89  Am.  St.  Rep.  456,  and  HaoBlmn  tie.  HwUr  Co. 
T.  Ocrdomt  2  N.  Dak.  216;  83  Am.  St.  Rep.776^  and  note,  with  the  oases  coU 
looted. 

Aonovs — ^ABATXiixirT--S(7iT  FxiTDiNo  nr  Fidsral  Court. — An  notion 
will  not  be  abated  in  a  state  court  on  the  ground  that  another  aotion  is 
pending  in  a  federal  eourt  for  the  same  matter  and  between  the  same 
parties,  nor  will  an  action  in  a  federal  court  be  abated  by  the  pendency 
of  an  action  in  a  state  court:  Extended  note  to  Pkume  etc  Mfg,  Co.  ▼. 
CaidmdLt  29  Aul  St.  Rep.  312;  where  the  cases  are  collected. 

Of  tha  WalTor  of  Maobaaloa'  Idana  lir  Ta]cla#  llotaa»  oir  Othar 

Saourltlaa. 

If  one  having  a  right  to  a  mechanic's  lien  takes  a  note  or  other  written 
obligation  of  his  debtor  for  the  amount  of  tha  demand,  or  reoeirea  from  him 
tha  notes  of  third  peraonsy  or  other  aecuritiea  for  auch  demand,  and  aubae- 
quently  commenoes  a  suit  for  the  enforcement  of  the  lien,  he  is  likely  to  be 
met  with  the  defense  that  the  lien  has  been  waived.  In  the  case  first  sup- 
posed, the  defense  oannot  be  sustained  except  npon  the  theory  that  the  giv- 
ing of  the  note  is  a  payment  or  discharge  of  the  original  indebtedness,  and 
a  consequent  extinction  of  tha  lieu  which  existed  to  enforce  ita  payment. 
There  ia  now,  however,  no  doubt  that  when  a  person  indebted  to  another 
gtvea  the  latter  a  note  or  notes  for  the  amount  of  the  indebtedness,  they  are 
not  to  be  treated  as  payments  unless  the  pairties  have  directly  agreed  that 
such  shall  be  their  effect.  They  do  not  discharge  the  original  indebtedness 
in  any  respect,  though  they  may  extend  the  time  for  its  payment.  After 
the  lapse  of  tha  time  specified  in  the  notes,  if  they  remain  unpaid,  the 
holder  is  again  at  liberty  to  sue  and  recover  upon  the  original  indebtedness: 
Ufickgll  V.  HockeU,  26  CaL  542;  86  Am.  Dec.  151;  \9tlchy.  AtUngton,  23 
Gal.  822;  CompMr  D'S$€ompie  v.  Drttbaeh,  78  CaL  20;  Higgins  v.  IVoiieU, 
18  CkL  883;  BUni  v.  Walker,  11  Wis.  334;  78  Am.  Dec.  709;  Weaklif  v. 
Belk  9  Watts,  273;  86  Am.  Dec  116. 

A  ehanga  in  the  form  of  the  indebtedness  is  neither  a  payment  thereof 
nor  a  waiver  of  tha  lien.  Hence,  though  a  personal  judgment  has  been 
reeovarad  against  the  debtor,  a  suit  may  snbaeqnently  La  proaecuted  to 
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•afoTM  th«  lira:  Oermania  B.  *  L.  Amn.  t.  Wagmet,  61  OmL  35S;  Erhmd 
w,  Howk,  M  Mieh.  02;  »  Am.  8t  B/»p.  SM. 

Tb«  taking  of  a  noU  does  not  wniTO  tho  lion,  ovnn  thovgh  it  daas  Ml 
booono  paynUo  nntil  after  Ibo  timo  wlMn  tfao  olaia  of  Imb  nraafe  be  £•& 
OoMfT.  Oni^  7  Blaokf.  218;  41  Am.  Uoo.  219,  and  note;  iJafclow  v.  r«ii^ 
SI  Ma  466;  MeMmrra^T.  Taghr,  80  Ma  S64;  77  Am.  Dea  811;  Onkami, 
ffoU,  4  a  Mon.  61;  Sieamboai  w.  Bammomi,  9  Ma  68;  48  An.  Dee.  6H; 
Saili^w.  JJmH  11  Wia.  289;  78  Am.  Doa  706;  Ewgkmr.  T^mmtr.  96  MkL 
118;  AuAor  t.  Nard^  26  Kan.  222;  JEroapiantf  t.  Lmk,  88  Nolk  87f«  9 
Am.  81.  Bop.  486;  CJMobm  t.  ITfffiini^  128  DL  117. 

Tbong^  bo  wbo  la  ontiUod  to  a  meohanio's  lien  roeeiTea  tfao  aotei  «f  hn 
debtor  nnder  an  agreement  tbat  it  ahali  be  regarded  aa  a  pnTmonk,  atffl  i 
afpean  tbat  tbia  agreement  la  impliedly  oonditional,  tfao 
Ibat  the  notea  ao  reoeived  ehall  be  paid  when  they  beeem 
npon  deianlt  in  the  payment  of  a  note  or  of  one  or  tvo  or 
eaee  aoreral  are  reoeived,  tbe  plaintiff '»  oanae  of  aotion 
indebtedneea  reriTea.  and  beoomea  oaf  oroeablo  to  the  aame  nztent  aa  if  ■• 
notoa  bad  bean  giTtni  Ontqf  t.  Bamm%  90  OaL  88;  Orat^mrd  t.  Moierttk  M 
OkL886L 

.  When  we  oome  to  the  eaee  of  a  pereon  entitled  to  a  nwobanio'a 
rialman'a  lien  leoeiTing  eeenrity  therefor  in  any  form  wo  meat  n 
eonfliot  of  antbority,  bat  are  oonvinoed,  after  an  examination,  that  muy  <rf 
the  aathoritiea  eited  in  anpport  of  the  dootrine  that  the  atatntory  lien  of  Ai 
meohanie  or  materialman  ia  waiTod  by  reeetring  any  other  eeenrity  do  ao^ 
in  fao^  aapport  that  dootrinOp  and  that  the  dedded  majority  of  the  dBomeat 
releraot  to  the  qneation  deny  that  each  statntory  lien  ia  wairod  by  takinc 
other  aeonrity*  nnleaa  from  other  attendant  circamstanoea  the  oonrt  ii  eats- 
fied  that  there  waa  an  actoal  intention  and  nnderatanding  that  laeh  lim 
■honld  be  waived.  In  eeotion  1619  of  Jonea  on  Liena  it  ia  eaid:  ''GeoenUji 
it  may  be  laid  that  a  lien  ia  waived  by  taking  odUateral  eeenrity  for  tb» 
debt  whioh  by  operation  of  the  atetete  might  be  eecnrod  by  the  lien.  Tba 
is  upon  tbe  gronnd  that  the  taking  of  other  f nil  aeonrity  ia  inoonaisteot  mA 
the  idea  of  there  being  a  meohanio's  lien  npon  the  land  for  the  same  delA; 
or,  in  other  words,  the  teking  of  snch  other  oollateral  shows  an  intention  to 
waire  tbe  seonrity  afforded  by  the  stetntory  lien.  It  is  immateriiU  wtat 
snob  seonrity  be,  if  only  it  be  a  distinct  eeenrity.  It  may  be  a  mortgagB  of 
the  same  or  other  property,  or  a  pledge,  or  the  obligation  of  a  third  penoi^ 
or  a  chattel  mortgage."  We  pnrpose  examining  the  aathoritioa  oited  with 
the  view  of  asoerteining  how  many  of  them  support  the  applicatios  d 
the  rale  thns  annoonced  to  mechaoies'  or  materialmen's  liens.  The  fint 
case  eited  by  Mr.  Jones  is  PAe^  ▼.  Tfte  ikuniUa,  Taney,  400.  Tbis  did  not 
iDvolve  a  lien  of  the  class  here  nnder  disonssion.  It  ^raa  a  libel  for  mat^ 
rials  farnished  by  the  libelant  to  the  defendant  vesael  at  New  York,  u^ 
the  decision  was  that  if  the  party  did  not  ohooee  to  rely  on  the  contnd 
which  the  maritime  law  imposed  in  such  casea,  bnt  took  an  express  written 
contract,  he  mnst  rely  on  the  oontraet  he  made  for  himself,  and  caoDoi, 
npon  a  change  of  intention,  resort  to  the  seonrities  npon  which,  in  ^ 
absence  of  any  special  agreement,  tbe  law  prennmea  that  he  relied.  Tbi 
next  oaae  was  the  8L  Jago  de  Cuba,  9  Wheat.  409,  416.  It  waa  also  a  oan 
in  admiralty  in  which  the  waiver  of  the  lien  was  neither  claimed  nor  denied, 
and  it  is  no  respect  relevant  to  the  question  here  under  oonsiderttioB. 
OratU  T.  Birtmg,  18  Wall.  623,  was,  it  is  true,  a  suit  to  enforce  a  meohsBW*' 
lien,  but  the  original  oontraot  between  the  parties^  nnder  whioh  the  san* 
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plaiDant  had  farniihed  materials  and  performed  Uhw  in  the  coustrnction  of 
sixteen  honsea,  had  provided  that  he  ahonld  in  payment  receire  a  oonvey* 
flUDoe  of  one  of  the  honaea  and  the  ground  npon  which  it  stood,  and  such 
eonTeyanoe  had  been  actually  ezecnted  and  left  in  eaerow  to  be  deliTered  to 
him  npon  the  perf ormanoe  ol  his  contract.    Afterwards  the  parties  ehanged 
the  original  contract,  and,  instead  of  stipnlating  for  payment  to  be  made  in 
the  house  and  lot,  the  promissory  note  of  the  landowner  was  receiTcd,  pay- 
skble  three  months  after  the  completion  of  the  work*  and  snbseqnenUy  a  fur- 
ther writing  was  executed  between  the  parties,  reciting  that  the  work  had 
been  finished  and  measured,  the  promissory  note  given  according  to  the 
contract^  and  that  the  escrow  was  null  and  Toid.    In  the  opinion  of  the 
■iipreme  court  of  the  United  States  this  was  not  a  case  invoWing  the  waiTsr 
of  a  lien,  bat  one  in  which  the  parties  by  their  original  contract  had  intended 
•hoold  not  be  secured  by  any  lien  whatcTer^  and  the  real  question  was 
nrhether  the  subsequent  agreements  had  so  changed  the  contract  that  a  lien 
might  arise  where  none  was  intended.     Upon  this  point  the  court  said: 
"We  do  not  think  that  the  giving  up  of  the  escrow,  and  the  taking  of  the 
note  in  its  place  according  to  the  terms  of  the  agreements  previously  made, 
sudd  which  obviously  do  not  look  to  a  mechanic's  lien  as  a  part  of  the  trans- 
action, would  create  a  lien  where  none  existed  before.    In  ehorik  we  are  of 
opinion  that  these  agreements  show  an  acceptance  and  reliance  by  Strong 
on  another  and  rery  different  security  for  the  payment  of  his  work  incon- 
sistent with  the  idea  of  a  mechanic's  lien,  and  that  no  such  lien  ever  at- 
tached in  the  case."     MeMurray  t.  Sroira,  91  U.  8.  267,  b  also  relied 
npon  by  Mr.  Jones.     That  case  appears  not  altogether  reconcilable  with 
the  one  last  cited,  for  it  sustained  and  enforced  a  lien  where  the  par- 
ties  had  originally  intended    that   payment   should    be  made  in  other 
property.    The  complainant  had  furnished  niaterials  to  be  used  in  the 
construction  of   certain  buildings,  for  which  the  defendant  had  agreed 
to  couTcy  him  oertain  real  property  in  payment^  and  though  the  prop- 
erty owner  refused  to  abide  by  his  contract  and  make  a  couTeyiUioe  as 
stipulated,  he  insisted  that  there  was  a  special  agreement  inconsistent  with 
the  enforcement  of  a  mechanic's  lien.    The  conrt»  after  referring  to  some 
cases  apparently  sustaining  the  contention  of  the  defendant^  determined 
that  they  were  unsound,  and  afiBnned  the  right  to  enforce  the  mechanic's 
lien,  saying:  **  Contracts  of  a  special  character,  such  as  to  give  a  mortgage 
to  the  laborer  or  mechanic,  if  duly  executed,  under  circumstances  showing 
that  the  claim  of  a  lien  was  not  intended  by  the  parties,  may  defeat  such 
claim;  but  the  mere  promise  to  give  such  security,  if  subsequently  broken, 
will  not  impair  such  a  right  if  the  requisite  notice  is  given  before  any  right 
of  a  third  person,  as  by  attachment  or  conTeyance,  has  become  vested  in  the 
premises.    Laches  in  that  behalf  may  impair  such  a  right,  and  it  is  one 
which  the  claimant  may  waive."    The  next  case  cited  is  that  of  WiiUson  v. 
DougUuy  66  Md«  99.     In  that  case  it  appeared  that  the  party  in  whose  favor 
the  right  to  a  lien  was  claimed  had  agreed  to  aocept  payment  of  the  balance 
due  him  in  a  mortgage  payable  in  two  years,  and  bearing  interest  at  the  rate 
of  five  per  cent  per  annum.    At  the  proper  time  the  landowner  tendered 
the  mortgage  as  provided  by  the  written  agreement,  and,  upon  a  refusal  to 
accept  it,  offered  to  pay  in  money  the  balance  due.     For  some  reason  not 
clearly  stated  both  the  money  and  the  mortgage  were  refused,  and  a  suit 
was  brought  to  enforce  a  lien.     The  complainant  had  also  entered  into  a 
bond  under  seal,  in  which  he  had  agreed  that  no  lien  should  be  enforced 
against  the  premiMs,    He  was  precluded,  therefors^  from  maintaining  his 
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Nil  both  by  11m  lraa«r  of  pAjmenl  in  the  mads  sUpsUtaa  aadbylhifaet 
tbal  b«  had  bimMlf  givan  a  bond  againot  tiio  posaibilr^  of  ondi  a  nit,  ai 
vbaUvar  is  «id  in  tho  caat  abont  a  waiTorof  a  lioi  by  a  eunttnct  iiadiliuKi 
to  Iho  particnlar  oaja  and  cironmataacoa  tiiora  in  qaaarlioii-  SnlNB^iot 
dooiaiona  in  lb«  aanM  aiatat  hareaf  ter  cilad  and  raportad  in  tbk  oorio, » 
tobliab  bayond  all  controtaray  that  tha  taking  of  otbar  aecnrity  datm  a«8  ■ 
Maryland  wnivatha  right  tea  liaa.  Tho  cMa  of  Jf nrir  ▼.  CVvan,  10  BL  Mal 
t77,  waa  n  snit  to  anforea  n  Tondoi^a  lian^  and  tborafom  not  ralevant  ts  tb 
f naation  hara  nndor  oonaidaralion.  In  ^mrrmm  ▼•  Bmtgikmuim,  9  MidL  tXK 
m  writtan  agraamant  asaentad  by  tha  partiaa  provided  tbnft  tfao  wmm  wkd 
•hoald  bacona  dna  tha  oonplaioant  ahonld  ba  paid  witbin  fiv<a  yoan  >^ 
hia  work  waa  ooaiplatad,  with  intoreat  at  aigfat  per  cant  per  nnnna.  ui 
that  n  bond  ahonld  ba  givon»  aaenrad  by  n  mortgage  npoo  the  pnmiMi  « 

whiak  tha  work  waa  dona  and  niatertal  fnmlahad,  and  tiie  eonri  ^eeM 
that  aa  the  oontraot  pcevidad  npon  ita  faoa  far  n  mortgage  aeesrity  en  tha  sat 

land  whioh  wonld  otharwiaa  ba  anbjeot  to  the  lien,  that  thia  agpreeaDeataadtkt 
aaonrity  tbarain  mentioned  ware  entirely  inoonsiitent  with  tiie  idea  of  • 
meehanio'a  lien  npon  the  mme  land  aa  aeonrity  for  tha  aama  diel*!^     The  caae  ef 
fVn/lta^rr  ▼.  irvMi  7  Or.  828»  83  Am.  Bep.  706^  waa  aimilar  to  tba  cam  ktf 
eited,  aioept  that  the  auirtgege  whioh  the  ooraplainant  had  agreed  ta  tab 
had  aotnally  been  given.     The  only  doctrine  then  for  whiek  the  ema  n 
•aoeaaarily  anthority  ia,  that  when  the  mechanic  or  matarialmaa  aaeepk 
a  mortgage  on  the  aame  property  to  whidi   hii  lien  attached,  that  tbt 
former  ahall  be  regarded  aa  a  waiver  of  the  latter.    It  in  tme^  howem, 
that  thera  ia  a  diefmn  in  the  eaaa  apparently  conceding  ttat  the  tarn 
mla  wonld  extend  when  the  mortgage  lien  waa  taken  npon  other  propasty- 
In  the  eaaa  of  Wfoper  r.  DemmfK  40  N.  J.  L.  288,  the  complaiBaBt  b^ 
agreed  to  accept  In  paynMnf  mortgagee  on  the  property  eooght  to  be  lab* 
jeoted  to  the  lien,  end  the  deciaion  ia  in  harmony  with  and  bneed  npoa  tfaatif 
the  eaaa  from  9  Michigan  hereinbefore  cited.    In  Dmttom  ▼.  Nem  Magia'd  tk. 
/nt.  Cn.,  St9  N.  H«  168^  an  action  npon  a  policy  of  inanranoa  wna  defeedii 
npon  the  ground  that  the  policy  waa  Toid  becanae  of  the  eanatenoa  ef  aa  m- 
enmbrance  upon  the  property,  cooaiating  of  a  mechanic'a  lien  thereon.    Ihi 
eziitonce  of  thie  encnmbrance  waa  denied,  beoanae  it  aJBrmatively  appmrrf 
that  the  claim  in  favor  of  the  mechanic  or  materiabnan  bad  been  diaeharged 
by  the  giving  to  him  of  the  promiaaory  note  of  a  third  peraon  which  he  had 
taken  in  tai^facUon  of  hia  demand. 

We  think  the  oaaea  hereinbefore  cited  and  relied  npon  by  Mr.  Jonm,  m 
well  aa  the  eaaa  of  C^trmm  v.  8agner^  22  Mo.  137,  alao  eited  by  hia,  ^ 
iadeed,  aopport  the  contention  that  where  a  peraon  otharwiaa  entitled  to  a 
mechanic'a  lien  haa  taken  or  agreed  to  toke  a  mortgage  or  a  titiat  died 
npon  the  property  otherwiae  anbjeot  to  the  lien,  that  the  lien  is  thera^ 
waived,  especially  if  the  time  for  the  payment  of  hia  demand  ia  by  tfas 
bond  or  note  which  he  givea  extended  beyond  the  time  in  which  a  mecfaaaic** 
lien  could  be  enforced.  Aa  waa  aaid  by  the  supreme  court  of  Missoori  !■ 
the  caae  laat  oitads  '*  Where  a  mechanic'a  lien  eziata  for  a  debt,  if  the  giv- 
ing of  a  deed  of  tmat  to  aeenra  the  payment  at  a  future  day  of  noteaezecatsi 
for  that  debt,  when  that  deed  covers  the  identical  property  eovered  by  tin 
lien,  ia  not  a  waiver  of  the  lien,  it  would  be  dtlBonlt  to  aay  what  act  by  im- 
plication of  law  would  conatitute  auoh  a  waiver." 

The  decisions  in  Uiinoia  do,  however,  beyond  all  qneation,  aaatain  theiak 
as  steted  by  Mr.  Jones,  and  insiat  that  the  taking  of  any  kind  of  oeUatm} 
aeourtty  ia  an  implied  waiver  of  uechanie*8  or  materialman'a  lien:  Chrk  v. 
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Moore,  64  HL  280;  Kankakee  Coal  Co,  t.  Crane  ele.  OCf  138  IlL  206;  Kime^r. 
Thomas,  28  IlL  605.  In  MTend  of  tb«  itatM  ■totntes  of  raUtoniially  the  mim 
•ffoet  havo  been  adopted  and  are  in  foroe:  Dak.  Code  CiT.  Proa,  tec.  654;  Ga. 
Code,  1882,  eeo.  1979;  Ky.  Gen.  State.  1883,  «.  70.  eeo.  5j  N.  Mez.  Ck>mp. 
Laws  1884,  lea  1538;  Iowa  Lawi  1876,  e.  lOQ,  eec.  & 

With  the  exception  of  the  caaee  in  the  sapreme  oonrt  of  Illinois  we  beliere 
there  are  none  necessarily  affirming  that  the  taking  of  collateral  or  other 
••cnrity  is  an  implied  waiver  of  ft  mechanic's  or  materialmaa'a  lien,  ezoepti 
perhape,  where  such  seonrity  oonsiste  of  »  mortgage  or  trust  deed  npon  the 
property  otherwise  subject  to  the  lien.    The  general  rule  respecting  the 
'waiving  of  a  lien  by  taking  security  is  thus  stated  by.  Mr.  Jones  at  section 
101 1  of  his  -Tork  on  Liens:  "  The  mere  taking  of  a  security  for  the  ainonnt 
ol  a  debt  for  which  a  lien  is  claimisd  does  not  ordinarily  destroy  the  lien. 
To  have  this  effect  there  must  be  something  in  the  faots  of  the  case,  or  in 
the  nature  of  the  security  taken,  which  is  inconsistent  with  the  existence  of 
the  lien  and  destructive  of  it."    This  mle^  rather  than  the  one  hereinbefore 
quoted  from  his  work,  is  the  one  applicable  to  mechanics'  liens  according  to 
the  decided  weight  of  authority.    It  is  also  the  rule  of  the  principal  case. 
In  a  recent  ease  arising  in  Tennessee  and  decided  by  Jackson,  now  one  of  the 
judges  of  the  supreme  court  of  the  United  States,  it  appeared  that  machin« 
•ry  had  been  furnished,  but  it  was  claimed  that  be  who  furnished  it  had  no 
right  to  a  lieu  on  the  property  to  which  it  had  been  affixed,  because  he  had 
stipulated  that  he  should  retain  the  title  to  the  machinery  with  a  right  to 
take  possession  of  and  to  remove  it  until  actual  payment  was  made,  and  it 
was  claimed  that  this  was  a  reservation  inconsistent  with,  and  therefore  an 
implied  waiver  of,  his  lien.     After  referring  to  the  facts  of  the  case  the  judge 
•aid:  **The  retention  of  the  title  till  payment  was  made  for  the  maohineiy 
was  in  no  way  inconsistent  with  the  statutory  lien  given  upon  the  lot  of 
ground  or  tract  of  land.    The  purpose  of  the  stipulation  was  to  secure  the 
payment  of  the  purchase  money  to  be  paid  for  the  machinery.    The  reten- 
tion of  title  was  in  the  nature  of  a  specific  lien  upon  the  identioal  machin- 
ery furnished.    It  was  not  inconsistent  with  the  lien  given  by  the  statute 
upon  the  premises  on  which  the  machinery  was  placed  or  erected.    Nor  does 
it,  as  a  matter  of  law,  show  any  intention  of  waiving  the  latter  lien.    Re- 
taining, title  as  a  means  of  securing  payment  on  the  part  of  defendants  did 
not  impose  upon  complainant  any  duty  or  obligation  to  assert  such  title  by 
resuming  poesession  of  the  machinery.-  The  complainant  will  still  look  to 
defendants  personally  for  the  payment  of  the  purchase  price  ol  the  ihachin* 
ery,  and  to  any  and  all  other  remedies  conferred  by  law  to  enforce  its  pay- 
ment.    Instead  of  being  inconsistent,  it  wae  merely  additional  security  to 
that  provided  by  the  statute."    As  against  the  supreme  court  of  Illinois  are 
the  decisions  of  the  supreme  courts  of   Arkansas,  Georgia,  Maryland,  Min- 
nesota, Mississippi,  Nebraska,  Pennsylvania,  Wisconsin,  and  tiie  national 
courts  as  represented  in  the  opinion  of  Judge  Jackson  hereinbefore  quoted: 
Hmrhman  r»  Lybrand,  14  Serg.  &  K  32;  Parbenrp  r.  JohMon,  51  Miss.  291; 
Ford  ▼.  Watson,  85  Ga.  114;  Howe  v.  Kindred,  42  Minn.  436;  Roberts  v.  mi^ 
coxson,  36  Ark.  356;  Hoagland  v.  Lush,  33 Neb.  876;  29  Am.  St  Rep.  485;  AUls 
v.  Meadow  Springs  etc.  Co,,  67  Wis.  22;  Maryland  B.  Co,  v.  SfriUman,  76  Md. 
337;  35  Am.  St  Rep.  431,  and  the  principal  case.  These  cases  all  maintain  that 
there  is  nothing  in  the  act  of  taking  a  guaranty,  mortgage^  or  other  collat- 
eral seonrity  at  all  inconsistent  with  ths  retention  of  any  statutory  lien 
given  to  the  wechanio  or  m»t«rialnuui,  aad  that^  bef ors  any  waiver  on  his 
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pui  of  his  Ii«i  •Ml  1m  afflroMd,  thw*  wamai  \m  9widi 
ti«a  to  nly  tMj  vpoa  Mm  oolUlatml  woaiitj  tikiB  by 

8oM«of  tiMM  dMittoM  rof«r  to  tlM  ImI  thai 
wttivar  of  »  moohanio'i  lioa  woro  thooo  inTolvuig 
tolilo  UoiMb  Attd  poinl  oot  that «  dktwolioB  oodito  botwooo  mcfa  kb.  ^ai 
tho  itotatory  lion   giTon    to  ■ochoBioo  oad  Mtwriolinnii,  and  tbmt  im 
WAiTor  of  tho  Uttor*«  lion  cannot  bo  tmpUod  from  tfao  — lo  facta  aad  csr> 
onmotinooo  whioh  mi|(fat  jnatify  an  inplioalM  of  tfao  wnivor  of  tho  fonME. 
Tha%  in  tto  oaoi  of  ifJNeaJhMni  T.  Iftrnwrf,  14  Soig.  *  R.  33;  vhoroitM 
inoiotod  that  tho  oomplainant  oonld  no4  onfocoo  a  Boehaaioa  ikm 
bo  had  takoB  a  gaaraatj  from  a  thifd  ponon.  tho  oonri  aaadU  ''Tho 
forthodofondantreUodon  thooaooof  iCi^^T.  AHv;7fWfg.-*IL  84»  lOAja. 
Doo.  4ilk  in  whioh  it  waa  dooidod  by  thia  oonri  that  if  tho  TOBdor  of  land  tiki  1 
bond  for  tho  pnrohaoo  aonoy  tho  land  io  dioohargod.    Bat  that  omo  ii  vsy 
diffaroat  from  tho  prooonti  booanao  any  lion  whioh  tho  Toador  aany  have  ■ 
altofothor  of  an  oqnitaUo  natnro^  and  will  not  bo  oaforood  whon^  froa  tte 
otronoMtanooo  of  tho  oaao,  thoio  ia  probaUo  gronnd  for  anppoaiBg  thit  it 
waa  not  tho  intont  of  the  paiiioa  that  tbo  pnrohaoo  monoy  ahonld  boa  charge 
on  tho  land.    Bnt  horo  tho  lion  ia  atriotly  logal  and  OTpraaily  giren  by  tki 
aot  of  aaoombly,  oo  that  wo  onght  not  to  oonaidor  any  aot  oxoopt  a  pbia  «■ 
aa  a  waiTor  or  roUaoai    Hio  plaintiff  aaka  no  mora  than  pnyaaiBt  of  a  debt 
whioh  is  not  diapntod.    Whon  ho  aooaptod  tho  gnannty  of  Smith  ho  did  aet 
say  that  ho  rolinqnished  his  lion,  and  I  am  of  opinion  thai  tbo  law  did  mI 
aztingmish  it  by  implioafeioo.**    So  in  Parherrjf  t.  Johimm^  51  If  iao.  S91,  ia 
whioh  it  appoarod  that  tho  oomplainant  had  takon  a  traat  dood  to  oseore, 
among  othor  mattors,  tho  olaim  opon  which  tho  lion  waa  baaad.     The  trial 
oonrt  instraetod  tho  jury  '^to  find  for  tho  plaintifhp  nnlooa  thoy  aboaki 
bolioTO  from  tho  oridoooo  that  tbo  doed  of  tnist  waa  aooeptod  by  plaiatifi 
in  iatiafaotion  and  payment  of  their  daim."    Tho  jnry  noTortheless  rotanwl 
a  Tordiot  for  tho  plaintiffs.    Therenpon  tho  d^ondant  prooeentod  a  writ  of 
error,  olaiming  that  tho  instrnotion  thus  giron  waa  orronoona.     Tho  ifrpel- 
lata  oonrt^  nerortheleit,  sutained  tho  in8tr«otion»  sayings  among  other 
things:  "  Tho  moobanio's  Uon  ia  spocifio ;  it  is  covered  by  statntOL     Wiula 
it  might  bo  abandonod,  it  cannot  bo  likened  to  a  mere  equitable  lion  whick 
is  wairod  by  taking  other  •ocnrity.'*    '*Tho  jnry  fonnd  that  there  wai  do 
agreemont  to  accept  tho  dood  of  tmat  aa  an  accord  and  satisCaotion  of  tte 
claim  in  oontrorerey,  nor  wai  it  so  aooeptod  ia  fact;  and,  sabataatially,  that 
there  waa  no  agreement  of  waiver,  nor  walrsr  ia  fact.    Looking  at  the  fus 
of  tho  tmat  deed,  thoraforo,  by  whidk  the  easo  nrast  ho  dotanatna^  ao» 
root  roanlt  waa  roashed  in  tho  oonrt  hslow.'* 
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ShBBHT   V.    FULTOH. 
[as  NBBEAiKA,  an.] 

IfaoKAinoi*  Ldhs— Vindok's  Lnif—PBioKrrzii—lETiDBirei.— Under  an 
ezseatofy  eontraot  for  the  sale  of  a  lot^  end  e  eontemporeneooi  joint 
emngemeat  between  vendor  and  vendee,  whereby  a  building  it  to  be 
erected  on  tbe  lot  from  the  prooeeds  of  a  loan  thereon,  obtained  by  the 
▼endee,  and,  oat  of  the  prooeede  of  the  aame  loan,  the  vendor  it  to 
reoeive  the  pnrohate  money,  meohaaioe*  Uent  for  improvemeutt  ereoted 
on  the  lot  by  the  vendee  are  prior  and  aoperior  to  the  vendor't  lien  for 
the  nnpaid  pnrchate  money,  and,  althoogh  anoh  joint  arrangement  doee 
not  appear  in  the  oontraot  of  tale^  it  may  be  eetabliehed  by  parol 
evidenoe. 

Statotm  ov  FBAUDa— MxifORAirDUM. — Verbal  promite  vpon  a  anffioient 
eontideration  to  anewer  for  the  debt  of  another  ia  taken  out  of  the  oper- 
ation of  the  etatate  of  frands  by  the  aabeeqnent  ezeontion  of  a  aailloient 
promise  in  writing,  altbongh  no  new  oonsideration 


Marquettj  Dewee$e  &  HaU,  for  the  appellant 

F.  A.  Boehmer,  W.  A.  WiaiarM,  Talbot  &  Bryan,  T.  8. 
AUen,  and  Stevens,  Lave,  Cochran  dt  Teeters,  for  the  appelleea, 

••»  Irvine,  C.  Upon  September  25,  1890,  the  plaintiflf 
contracted  to  sell  a  lot  in  the  city  of  Lincoln  to  the  defendant 
Fulton,  fiye  dollars  of  the  purchase  price  being  paid  in  cash 
and  the  remainder,  three  thousand  four  hundred  and  ninety- 
five  dollars,  to  be  paid  November  1,  1890.  The  construction 
of  a  building  upon  the  lot  was  begun  by  Fulton  a  few  days 
after  the  execution  of  this  contract.  This  suit  was  brought  by 
the  plaintiff  to  foreclose  his  lien  for  the  purchase  money.  A 
number  of  defendants  set  up  mechanics'  liens,  growing  out  of 
the  performance  of  labor  and  furnishing  of  material  for  the 
building.  The  decree  of  the  district  court  established  these 
liens  as  prior  to  the  plaintifiTs  lien  for  the  unpaid  purchase 
money.  The  principal  controversy  is  as  to  the  propriety  of 
the  decree  in  so  subordinating  the  vendor's  lien  to  the  me- 
chanics' liens.  The  mechanics'  lienors,  to  support  the  decree, 
rely  upon  the  doctrine  of  Bohn  Mfg.  Co.  v.  Kountze,  80  Neb. 
719.  The  plaintiff  contends:  1.  That  no  agreement  charging 
the  owner  of  the  fee  appears  in  the  written  contract  of  sale, 
aud  that  parol  evidence  was  inadmissible  to  establish  such 
agreement;  2.  That  the  evidence  admitted  was  insufficient 
to  show  such  an  agreement. 

^^  As  to  the  first  contention,  it  is  to  be  obeerved  that  the 
controversy  here  is  not  between  the  parties  to  the  written 
•ontraoL    The  lienors,  being  strangers  to  that  contract,  are 
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not  boond  by  the  terms  of  the  writing;  bat  thej  are  at  liberty 
to  enforce  the  real  anderstanding  and  contract  between  tiM 
parties,  the  question  being  not  whether  there  was  an  sgzse- 
ment  between  the  Tendor  and  vendee  capable  of  enforcement 
between  them,  but  whether  the  vendor  bj  his  acts  had  in- 
stituted himself  a  principal  in  the  construction  of  the  build* 
ing,  and  so  charged  his  estate  in  the  land» 

As  a  preliminary  to  a  consideration  of  the  other  braneb  of 
the  question,  that  is,  the  sufficiency  of  the  evidence  to  bring 
the  case  within  the  rule  of  Bohn  Mfg.  Co.  v.  Kaunize^  30  Neb. 
719,  we  think  it  is  proper  to  say  that  in  some  inatances  that 
rule  seems  to  have  been  misunderstood.  An  impressioQ 
seems  to  have  been  created  that  the  general  eflTect  of  BokM 
Mfg.  Co.  Y.  KountMe,  80  Neb.  719,  and  MUUap  r.  SaU,  30 
Neb.  728,  was  to  charge  the  vendor's  estate  in  every  case 
where  by  the  nature  of  his  contract  or  otherwise  he  baa 
knowingly  permitted  the  erection  of  a  building  by  the  ven- 
dee upon  the  land  sold.  A  proper  understanding  of  theie 
cases  leads  to  no  such  conclusion.  The  true  role  is  well 
stated  in  the  case  of  Picken$  v.  PlatUmotUh  Inveitnuni  Co.^  37 
Neb.  272,  as  follows:  ''By  this  it  was  not  held  that  where 
the  owner  of  the  land  sells  it,  and  simply  takes  back  a  morir 
gage  for  the  purchase  price,  without  in  any  way  becoming  a 
party  to  a  contract  for  the  erection  of  improvements,  that 
one  who  furnishes  materials  or  labor  npon  a  contnet 
with  the  vendee  alone  can  assert  thereon  a  lien  superior  tt 
that  of  the  said  mortgage  duly  recorded.  Quite  to  the 
contrary  it  has  been  recently  held  by  this  court  in  Binry 
V.  Fiiherdxek,  87  Neb.  207,  where  one  furnished  tdgd^J 
to  build  a  house  for  which  he  took  a  mortgage  upon 
the  premises  whereon  the  erection  was  to  be  made,  that 
the  record  of  such  mortgage  gave  a  priority  to  the  rights 
of  materialmen  and  mechanics  who  began  to  confer 
^*  value  upon  the  mortgaged  property  after  the  record  of 
the  mortgage.  To  subject  a  vendor's  rights  in  the  subject 
matter  of  the  sale  to  the  claim  of  a  mechanic's  lienor,  it 
must  appear,  that,  with  respect  to  the  value  conferred  by  the 
labor  or  material  of  such  lienor,  there  was  a  privity  of  con- 
tract through  the  vendee  between  the  vendor  and  such  lienor. 
This  privity  will  not  be  implied  from  the  mere  fact  that  the 
mechanic's  lienor,  upon  the  faith  of  a  contract  between  him- 
self and  such  vendee,  furnished  labor  or  material.  It  mnit 
be  established  by  the  proofs,  or  as  fairly  inferable  from  the 
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facts  as  any  other  independent  fnet  or  proposition."  The  real 
question  in  this  case  then  was^  whether  or  notaueh  a  privi^ 
had  l>een  estahliahed  here  beiween  lienor  and  vendor  under 
ibe  rule  as  above  stated.  Upon  thia  point  there  was  oTidence 
tending  to  show  that  when  tlia  contract  of  sale  was  i&ade  it 
was  understood  between  the  parties  that  the  building  sho«ild 
be  erected;  that  the  purchase  price  of  the  land  was  to  be  paid 
out  of  the  proceeds  of  a  loan  which  had  been  negotiated  or 
which  it  was  underslood  could  be  made  upon  the  security  of 
the  property,  but  thai  the  loan  could  not  be  consumnuited 
until  tike  excavations  of  the  building  weren&ade  and  the  foun- 
dations were  in.  It  was  for  these  reasons  tliat  a  nominal 
payiifeent  of  five  dollars  was  acoepted,  and  that  the  whole  of 
the  remainder  of  the  purchase  money  was  to  be  paid  Novem. 
ber  1st,  it  being  understood  timt  at  that  time  the  building 
should  have  advanced  far  enough  to  permit  the  consummation 
of  the  loan.  There  was  also  evidence  tending  to  show  that 
tlie  vendor  endeavored  to  have  the  vendee  substitute  other 
contractors  for  those  who  were  performing  the  work,  because 
the  latter  were  proceeding  so  slowly  that  a  completion  of  the 
transaction  could  not  be  had  within  the  stipulated  tima 
There  was  also  some  evidence  tending  to  show  that  the  ven« 
dor  exercised  sooie  control  or  direction  over  the  building 
operations,  but  this  evidence  is  of  an  uncertain  character,  and 
leaves  it  very  doubtful  as  to  whether  the  vendor  intended 
***  more  in  these  matters  than  to  prevent  the  vendee  from 
encroaching  upon  other  land  of  the  vendor,  and  to  advise  the 
vendee  in  some  partienlara.  Such  evidence  is,  therefore,  of 
very  little  weight;  but  the  evidence  already  adverted  to,  if 
believed,  would  lead  to  the  conclusion  that  the  transaction 
was  a  joint  arrangement  between  vendor  and  vendee,  whereby 
a  building  should  be  erected  from  the  proceeds  of  m  loan  ob- 
tained by  the  vendee,  and  out  of  the  proceeds  of  the  same 
loan  the  vendor  should  receive  the  purchase  money  of  the 
lot.  When  one  sells  land  to  another  and  places  that  otlier  in 
possession,  in  the  absence  of  any  restrictive  covenants  there 
ia  always  an  implied  license  that  the  vendee  ni:ay  make  im- 
provements on  the  land.  The  expression  of  direct  authority 
to  do  so,  independent  of  other  circumstances,  would  not 
charge  the  vendor's  estate;  but  accepting  the  evidence  already 
referred  to,  there  was  in  this  case  not  merely  an  implied  or 
expressed  permission  to  construct  the  building,  bat  a  diKtinci 
azrangeincnt  between  the  parties  that  the  building  should  be 
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eonatrncted,  and  this,  so  far  as  the  yendor  was  eoncemed,  was 
for  the  purpose  of  obtaining  funds  out  of  which  he  should  be 
paid  for  the  land.  While  the  case  is  near  the  border  line,  we 
think  these  facts  were  su£Bcient  to  sustain  the  trial  court  in 
finding  that  the  vendor  had  established  the  sendee  as  his 
agent  in  the  building  operations  sufficiently  to  charge  the 
vendor's  estate  with  the  burden  of  mechanics'  Hens  arising 
out  of  such  construction.  Indeed,  the  case  in  this  view 
would  be  closely  analogous  to  the  case  of  MUUap  v.  BaU^  30 
Neb.  728.  We  conclude,  therefore,  that  the  court  did  not  err 
in  admitting  parol  testimony  as  to  this  arrangement,  and  that 
its  findings  are  supported  by  the  evidence. 

Complaint  is  made  because  of  the  court's  entering  a  per- 
sonal judgment  against  the  plaintiff  on  the  claim  of  the 
Pomeroy  Coal  Company.  Upon  this  claim  there  is  eri- 
deuce  tending  to  show  that  the  Pomeroy  Coal  Company 
refused  to  extend  credit  to  the  vendee  for  certain  materials 
**^  which  he  desired  to  purchase  for  the  foundation  of  the 
building;  that  the  vendor  then  went  with  the  vendee  to  the 
agent  of  the  coal  company,  and  told  him  to  furnish  the  mate- 
rial as  it  was  going  upon  his  (the  vendor's)  land,  and  that 
'*  he  would  protect"  the  coal  company  for  the  material.  Sub- 
sequently, and  after  the  material  was  furnished,  the  vendor 
signed  a  written  instrument  whereby  he  agreed  "  to  protect 
Pomeroy  Coal  Company  in  case  they  have  to  take  a  lien  for 
stone,  lime,  and  sand  sold  to  H.  Fulton."  It  is  claimed  that 
this  portion  of  the  agreement  was  fraudulently  inserted  after 
it  was  signed  by  the  vendor;  but  we  think  the  evidence  justi- 
fied the  trial  court  in  finding  that  such  was  not  the  fact. 
Taking  the  plaintiffs  evidence  upon  this  point,  it  would  ap- 
pear that  when  he  signed  the  agreement  it  was  left  incom- 
plete, in  order  that  the  correct  description  of  the  property 
might  be  inserted,  and  that  he  signed  some  distance  beloif 
the  part  already  written,  in  order  that  this  might  be  filled  in. 
In  view  of  the  relations  of  the  vendor  to  the  contractors  al- 
ready referred  to  it  is  probable  that  in  any  view  of  the  case 
the  agreement  to  pay  the  Pomeroy  Coal  Company  must  be 
considered  an  independent  and  not  a  collateral  promise. 
Still,  viewed  as  a  collateral  promise,  the  memorandum  satis- 
fies the  statute  of  frauds.  It  is  said  that  there  was  no  con- 
sideration for  the  written  memorandum.  The  consideration 
for  the  promise  was  the  original  sale  and  delivery  of  the 
material;  and  it  is  too  well  established  to  justify  us  in  refer- 
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ring  to  antborities  that  the  statute  of  frauds  relates  onlj  to 
the  form  of  evidence,  and  a  writing  made  after  the  trans- 
action, if  otherwise  sufficient,  renders  such  promise  enforce* 
able,  although  no  new  consideration  passes- 
Judgment  affirmed. 

MacHANio's  Lnii— Vbxdob's  Lxbm— Pbiobttt.^A  maohanic*!  lUn  pre* 
TftUi  oT«r  that  of  a  Tendor*  and  attaehav  to  hia  titla  whara  ha  haa  not  ooo* 
Tajad  tha  property,  if  tha  oontraot  of  aala  proTidad  that  tha  yandaa  ahoald 
go  on  and  bnild  on  tha  pramiaaa:  Hendermn  t,  ConneUjf,  123  IlL  98;  5  Am. 
St.  Rap.  490.  A  meohanio*a  lian  for  improvamanta  araotad  on  land  nndar  a 
contract  with  a  pnrohasar  holding  a  bond  for  a  conreyanca,  nndar  tha  atat* 
ntaa  of  1825,  ia  snliordinata  to  the  vendor *a  lien  for  the  unpaid  pnrchaaa  money: 
OUieipk  ▼.  Bratf/ordf  7  Terg.  168;  27  Am.  Deo.  494.  And  the  aama  mle  pra- 
▼aila  under  the  Wiaconsin  statntea:  Ree$  t.  LudingUm,  13  Wia.  276;  80  Am. 
Deo.  741.    See,  alio,  tha  extended  note  to  Lootiie  v.  Hogan,  61  Am.  Deo.  689. 

Statute  or  Fraods—Virbal  Contbaot— Sobsbqubnt  Mbhobamdum. — 
Written  evidence  of  a  contract  required  by  the  atatnte  of  franda  need  not 
be  oontetnporaneoua  with  the  oontraot  A  written  admiaiion  of  a  previoma 
verbal  contract  will  suffice:  IiU  v.  Stanton^  16  Vt  686;  40  Am.  Dec.  698. 
Where  a  written  memorandum  of  a  verbal  oontraot  waa  made  after  a  breach 
of  the  contract,  but  before  an  action  for  the  breach,  and  waa  anteilated  aa 
an  original  contract  of  the  date  of  the  verbal  contract  first  made,  it  waa  held 
that  the  memorandum  was  sufficient  to  satisfy  the  statute  of  frauds:  Bird  v. 
Munroe,  66  Me.  337;  22  Am.  Rep.  671.  See,  also,  tha  attended  note  to. 
Neavu  v.  Norlfi  StaU  Mitu  Ca,  47  Am.  Rep.  633.  f 


Wblton  v.  Dioksok. 

(88  NKBluaKA,  787.] 

Eminbht  DoMAiif— Taking  Pbivatb  Propbrtt  fob  Pbiyatb  Usb.— A 
ooustitutioual  provision  that  the  property  of  no  person  shall  be  taken 
or  damagCil  for  public  nse  without  just  compensation  is  an  implied  pro- 
hibition on  the  power  of  the  lei^iaUtnre  to  take  the  private  property  of 
one  without  hia  consent,  even  when  oompenaation  ia  made,  and  transfer 
it  to  another  for  his  private  use. 

Bminbnt  Domain— Taking  Privatb  Propebtt  roB  Pbitatb  Usb.— The 
want  of  power  in  the  legislature  to  take  the  private  property  of  one  per- 
aon  and  transfer  it  to  another  for  his  private  use  doea  not  depend  upon 
any  constitutional  restriction,  but  upon  the  fact  that  it  is  not  the  ezer» 
ciiO  of  the  power  of  making  laws  or  rules  of  civil  conduct,  which  is  the 
branch  of  aovereign  power  committed  to  the  legislature.  Property  can 
only  be  taken  for  a  public  nse. 

Bkimbmt  Domain— Taking  Privatb  Propbrtt  tor  Pritatb  Ubb.— Tha 
right  of  eminent  domain  doea  not  imply  a  right  in  the  aovereign  power 
to  take  tha  property  of  one  person  and  transfer  it  to  another,  even 
for  full  compensation^  whan  tha  public  interest  ia  ia  no  way  promoted 
bj  auch  tranafar* 
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ShINF.NT   DoMAT!f--TAKIirO  PrIVATK  PROFIRTT  POR  PbXTATB   WaT.— The 

le}{ulature  has  no  p<iwer  to  authorise  the  taking  of  the  privata  property 
of  one  person,  oTon  for  a  f nil  conipcaaatioB,  and  tbe  tiamfei  of  it  to 
anotlMT  for  tiM  par|KMeaoC  a  prvvaia  road  or  Wftj^  vImb  tho  pnUUe  intw 
e^t  ia  in  no  way  promoieJ  Uy  uob  teauafer. 

Ehinknt  Domain — Taking  Private  Propertt  roR  Pobuo  IJsi. — ^Prirate 
property  cannot  be  compolsorily  taken  for  any  but  public  use,  and  tlien 
only  upon  jost  compeusatioa  being  made,  the  amount  of  which  is  to  be 
aaae-ised  by  a  jury. 

EmURNr  Domain — Public  IJsk. — When  the  public  exigencies  demand,  fiie 
axercise  of  the  power  of  taking  private  property  Tor  public  use  is  solely 
a  question  for  the  legislature,  upon  whose  deternii nation  the  courts  eas> 
not  sit  in  jutlgment;  but  what  ii  such  public  use  as  will  justify  the 
oiercise  of  the  power  of  eminent  <1omain  is  a  question  for  the  ooarts.  If 
a  public  use  is  declared  by  the  legislature  the  courts  hold  the  use  pablie, 
unless  it  manifestly  appears  from  the  act  that  it  can  hare  no  teodeDcy 
to  advance  and  promote  such  public  use. 

IsfjUNCTiON — EQaiTABLS  JuiiiSDicfiOM.— The  alisenee  of  a  plain  and  ade- 
quate remedy  at  law  affordi  the  only  tost  of  eqnity  juristlietkm  m  peti- 
tions for  injunction,  and  the  application  of  this  principle  to  a  particntar 
case  must  depend  altogether  upon  the  character  of  the  ease  ns  disdnsirfl 
by  the  proceedings.  It  is  not  enough  that  there  is  a  lemedy  at  farw;  h 
mnnt  i>e  plain  and  adequate,  or,  in  other  words,  as  practical  and  eflteient 
to  the  etids  of  justice  and  its  prompt  administration  as  tho  remedy  is 
equity. 

JV^.  Z.  Snell,  and  Beeson  &  Root^  for  tbe  appellants. 
Pound  <Sc  Barr^  for  the  appellees. 

^^»  Ragan,  C.  Chapter  78  of  the  Compiled  Statutes  of 
1803,  provides: 

"Sec.  47.  When  the  lands  of  any  person  shall  be  siir- 
rouiuled  or  inclosed,  or  be  shut  out  and  cut  off  from  a  ''* 
public  highway  by  the  hinds  of  any  other  person  or  persons, 
wlio  refuse  to  allow  such  person  a  private  road  to  pass  to  or 
from  his  or  her  said  laud,  it  sliall  be  the  duty  of  the  county 
boan),  on  petition  of  any  person  whose  land  is  so  surrounded 
or  sliut  out,  to  appoint  three  disinterested  freeholders  of  the 
precinct  or  township,  in  coimties  under  township  organization, 
iu  which  the  land  lies,  as  commissioners  to  view  and  murk, 
out  a  road  from  land  of  the  petitioner  to  tlie  ivearefit  piiblic 
highway,  and  assess  the  damages  the  perBon  will  svctain 
through  whose  Innd  the  road  will  pass. 

**Sec.  48.  The  person  desiring  to  secure  the  right  of  way 
shall  give  the  person  or  persons  through  whose  lands  the  romd 
will  run  at  least  two  days'  notice  of  midi  inte«<led  iipplica- 
tion,  by  leaving  or  causing  to  be  left  a  written  notice  frt  his 
usual  })lace  of  abode;  and  satisfactory  evidence  tliat  such 
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notice  has  been  ^Ten  fihaXl  be  presented  to  the  board  befure 
eomTnissioners  shell  beappehrted. 

"  Sec.  49.  The  eomnrnsionere  shall,  before  enterkig  npon 
the  drscharge  of  their  dnties,  take  and  Bnbscribe  am  oath  be- 
fore some  judge  or  jwBtice  of  the  peaee,  that  thej  are  no4 
intereslsed  nor  of  kin  to  either  of  the  parties  interested  in  tl»e 
proposed  road,  and  thai  thej  will  faithfnlly  and  impartially 
yiew  and  mark  ont  said  road  to  the  greatest  ease  and  eon* 
Tenience  of  the  parties,  and  ae  little  as  may  be  to  the  injury 
of  either,  and  assess  the  daraages  which  will  be  sustained  by 
the  party  through  whose  kind  it  will  ran. 

'*  Sec.  50.  Said  eommissioners  shall  make  eat  a  report  of 
their  proceedings,  stating  particularly  the  coarse  and  dis- 
tance of  said  road,  and  the  amount  of  damages  assessed, 
which  report,  together  with  a  certificate  of  tire  oath,  shall  be 
returned  to  the  county  commissioners  and  filed  by  the  county 
clerk. 

•  Sec.  RL  If  the  report  be  approved  by  the  county  board, 
and  the  petitioner  shall  produce  satisfactory  eyidence  that  he 
has  paid  the  damages  assessed  (or  tendered  payment,  if  "• 
the  party  refuse  to  receive  it),  and  all  costs  attending  the  pro- 
eeedings,  the  county  board  slmll  grant  an  order  to  said  peti- 
tioner to  open  a  road  not  exceeding  fifteen  feet  in  width;  and 
if  any  person  or  persotni  obstrnct  said  road,  such  person  or 
persons  shall  be  liable  to  all  the  penalties  for  obstructing  a 
public  road;  provided,  however ,  if  sneh  road  shall  pass  through 
any  inclosure,  and  it  shall  be  required  by  the  owner  thereof, 
the  person  applying  for  sucH  road  shall  put  up  and  keep  at 
each  entrance  into  such  inclosure  a  good  and  substantial 
swinging  gate;  provided^  furthery  that  either  party  may  appeal 
from  the  decision  of  the  county  board  in  like  manner  as  pre- 
scribed in  case  of  public  roads. 

**  Sbc.  52.  Upon  the  establishment  of  the  right  of  way,  as 
in  this  chapter  provided,  the  same  shall  vest  and  descend  as 
an  easement  in  the  party  and  his  or  her  heirs  or  assigns  for- 
ever.** 

The  board  of  county  commissioners  of  Lancaster  comity,  on 
the  petition  of  Owen  Marshall,  and  Aaron  C.  Loder,  appointed 
three  commissioners,  who  viewed  and  marked  out  a  private 
road  through  the  land  of  one  Albert  Welton,  and  made  report 
of  their  proceedings  to  said  board  of  county  commissioners. 
Thereupon  Welton  brought  this  suit  in  the  district  court  of 
Lancabter  county  to  enjoin  Marshall  and  Loder  and  the  board 
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of  county  commiBsioners  from  laying  oat  and  establishing  oo 
his  land  the  private  road  petitioned  for.  This  sait  is  based 
on  the  grounds  that  the  statute  quoted  above  is  unconstitQ- 
tional,  and  that  the  threatened  action  of  the  defendants,  if 
permitted,  will  work  an  irreparable  injury  to  Welton,  for 
frhich  he  has  uo  adequate  remedy  at  law.  The  appellants 
<lemurred  to  the  petition  on  the  ground  that  it  did  not  state 
a  cause  of  action.  The  court  overruled  the  demurrer  and 
entered  a  decree  perpetually  enjoining  the  board  of  county 
commissioners  from  establishing  such  private  road  on  the 
lands  of  Welton.     The  case  comes  here  on  appeal. 

The  principal  question  in  the  case  is  the  constitutionality 
^^^  of  the  sections  of  the  statute  recited  above.  If  B's  land 
shall  be  shut  off  from  public  highways  by  the  land  of  A,  and 
he  shall  refuse  to  allow  B  a  private  road  across  his,  A's, 
land,  then  this  statute,  against  A's  consent,  takes  a  part  of 
his  land  and  transfers  it  to  B,  to  be  used  as  a  private  ro^id 
by  him,  his  heirs  and  assigns  forever.  Section  21,  article  1  of 
the  constitution  of  the  state  provides:  **The  property  of  no 
person  shall  be  taken  or  damaged  for  public  use  without  just 
compensation  therefor.'*  Tlie  uniform  holding  of  the  courts 
is  that  such  a  constitutional  provision  as  this  is  an  implied 
prohibition  on  the  power  of  the  legislature  to  take  the  private 
property  of  A  without  his  consent,  even  when  compensation 
is  made,  and  transfer  it  to  B  for  his  private  use. 

The  supreme  court  of  the  state  of  New  Jersey,  in  Coster  v. 
Tide  Water  Co.,  18  N.  J.  Eq.  M,  declares:  "This  want  of 
power  in  the  legislature  does  not  depend  upon  any  constitu- 
tional restriction,  but  upon  the  fact  that  it  is  not  the  exei^ 
cise  of  the  power  of  making  laws  or  rules  of  civil  conduct, 
which  is  the  branch  of  the  sovereign  power  committed  to  the 
legislature.  To  justify  the  taking  of  the  citizen's  property 
by  the  legislature  the  use  for  which  it  is  appropriated  most 
be  a  public  use." 

Speaking  to  this  subject  the  eminent  jurist,  Cooley,  says: 
**The  right  of  eminent  domain  implies  that  the  purpose  for 
which  it  may  be  exercised  must  not  be  a  mere  private  pur- 
pose; and  it  is  cooceded  on  all  hands  that  the  legislature  has 
no  power  in  any  case  to  take  the  property  of  one  individual, 
and  pass  it  over  to  another  without  reference  to  some  use  to 
which  it  is  to  be  applied  for  the  public  benefit.  The  right  of 
eminent  domain  does  not  imply  a  right  in  the  sovereign 
power  to  take  the  property  of  one  citizen  and  transfer  it  to 
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another,  even  for  a  fall  compensation,  where  the  public  inter* 
est  will  be  in  no  way  promoted  by  such  transfer":  Cooley's 
Constitutional  Limitations,  6th  ed*,  651. 

Now,  is  the  use  for  which  this  statute  authorizes  the  taking 
^^^  of  appellee's  land  a  public  or  private  one?  Is  the  pur- 
pose of  this  law  to  take  A's  property  and  transfer  it  to  B  for 
the  use  of  the  public,  or  for  B's  private  use?  If  the  private 
road  contemplated  by  this  law  is  for  the  use  of  the  public 
the  law  is  good;  if,  on  the  other  hand,  the  road  authorized  is 
for  the  private  use  and  benefit  of  an  individual,  the  law  is 
void;  and,  whether  one  or  the  other,  is  a  question  of  law. 
To  make  the  use  public,  it  need  not  be  for  the  benefit  of  the 
whole  public  or  state,  or  any  large  portion  of  it.  It  may  be 
for  the  inhabitants  of  a  small  or  restricted  locality,  but  the 
use  and  benefit  must  be  in  common,  not  to  a  particular 
individual  or  estate:  Coater  v.  Tide  Water  Co.,  18  N.  J.  Eq. 
64. 

Section  4511  of  the  Revised  Statutes  of  Ohio  provides: 
^^  The  trustees  of  any  township  may,  whenever  in  their  opinion 
the  same  will  be  conducive  to  the  public  health,  convenience, 
or  welfare,  cause  to  be  established,  located,  and  constructed, 
as  hereinafter  provided,  any  ditch  within  such  township." 
Certain  parties  petitioned  for  the  construction  of  a  ditch 
across  the  lands  of  others  under  said  statute.  On  the  trial 
the  court  was  requested  to  charge  the  jury  as  follows:  *'If 
you  find  that  the  petitioners  ....  are  the  only  persons  in  any 
way  interested  in  the  location  of  the  ditch,  and  that  it  would 
not  be  conducive  to  public  health,  convenience,  or  welfare  to 
locate  the  ditch  in  question,  then,  and  in  that  case,  you 
should  return  your  verdict  against  the  proposed  ditch."  The 
court  loused  to  give  this  instruction,  and  the  case  was  taken 
to  the  supreme  court  for  review,  and  that  tribunal  say:  **  The 
facts  being  ascertained,  the  question  whether  or  not  a  ditch 
will  conduce  to  the  public  health,  convenience,  or  welfare, 
within  the  meaning  of  the  Revised  Statutes,  section  4611,  so 
that  it  will  be  of  public  use,  is  a  question  of  law":  Me^ 
Quillen  v.  Haiton,  42  Ohio  St.  202. 

In  Jenal  v.  Qreen  Island  Draining  Co.,  12  Neb.  168,  was 
•considered  a  statute  of  this  state,  authorizing  the  construction 
^^^  of  levees,  dikes,  and  drains,  and  the  reclamation  of  wet 
and  overflowed  lands  by  incorporated  companies.  The  act 
provided,  among  other  things,  that  the  company  might  ap- 
propriate any  land,  stones,  timber,  gravel,  or  other  materiids 
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neecflBmrj  for  Htm  right  o£  wmj  or  constniciioo,  uainteoBiicc, 
•r  UnprovenMot  of  the  propoaMl  work  bj  first  pajing  into  iW 
couiitj  treasury  of  the  eounij  where  the  luid  ie  ataete,  ior 
the  use  of  ih^  owner  of  the  land,  the  ameonfc  of  dajuage 
aaseBsed  by  ilm  appcaieers  who  were  appointed  thereleF. 
Chief  Justice  Maxwell,  epeakiog  &r  this  oottrt^  said:  ^*TLc 
statute  la  question  anthoriieB  the  entry  upoo  kuMk  and 
eonstruction  of  drains  whmevsc  tfae  private  inteieai  of  the 
eorporatioa  requires  it,  oad  wilkoiit  refisrence  to  the  puhlie 
welfare.  Aay  number  of  penis nsi  not  less  thaA  thfeo,  beiAig 
the  owners  of  wet  aod  ovorflowed  Isiidsi,  wheosver  ii  is  £v 
their  interest,  may  loeate  a.  ditch  across  the  lands  uf  othem 
•  •  •  •  This  JB  an  infriMgeineiit  of  the  right  of  private  prop- 
erty, aad  18  uaautliorned  and  fiHd.'' 

The  general  road  law  of  this  states  chapter  7&  of  the  Ceas- 
ptled  Statates,  1893^  conisiw  oa  oounty  boards  of  the  seotnl 
counties  of  the  state  general  supervision  over  the  public  roads 
of  the  state,  with  power  to  maintain  tl^m;  requiros  a  petition 
for  a  public  road  to  be  signed  by  ten  freeholders;  fiixes  tiieir 
width  at  sixty^^x  feet;  makes  the  cost  of  their  conatruetios 
and  maintenance  a  public  charge;  provideo  that  when  persom 
traveling  with  carriages  sbaU  meet  on  such  roads  each  shall 
turn  to  the  right  of  the  center  theraof;  prohibits  all  persons 
addicted  ts  the  ejDoessifO  use  of  iatoxicating  liquors  from 
being  employed  as  drivers  on  said  roads;  prelkibita  the  run- 
ning of  horses  oax  such  roads;  the  leaving  k>  eoch  roads, 
uiihitciied  or  unguardeil,  any  horses  or  teasifi;  and  that  the 
overseer  of  each  read  district  shall  annually  cause  furrows  to 
be  plowed  on  either  side  of  all  such  roads,  aa  fire  guards. 
None  of  these  provifiioos  are  found  in  this  act  in  reference 
to  private  roads,  and  none  ^^^  of  these  provisions  apply  to 
private  roads.  Had  the  legislature  intended  that  these  pri- 
vate roads  eboukl  be  for  the  public  ueOi  tlten,  indeed,  the 
entire  priva^te  road  act  would  be  superfluous;  but  the  law  we 
have  under  consideration  ezpVes8iy  providea:  "  Upon  the 
establishment  of  the  right  of  way,  as  in  this  eha{>ter  pro- 
vided, the  same  shall  vest  and  descend  as  an  easement  in 
the  party  and  hie  or  her  heirs  or  assigns  forever":  Gomp. 
£tat8.,  c.  78,  sea  52.  The  fact  that  the  legal  titie  ia  not 
taken,  but  an  easement  created,  does  not  render  this  law  less 
ohjoctionable;  £sr  what  value  is  one's  legal  title  if  anatlier 
have  the  possession  and  use  forever?  Marshall  and  Loder 
woukl  acquire  no  greater  estate  to  the  land  in  questioa  if 
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Welton  gnve  tliem  an  absolate  waTranty  deed.  The  public 
have  an  easement  in  all  public  roads,  while  the  legal  title 
remains  in  the  adjoining  owner,  bat  by  this  law  no  right  in 
or  to  the  private  roud  is  conferred  on  the  pwblic.  This  law 
is,  aiMl  was  intended  to  be,  an  act  for  the  transfer  of  A's 
property  against  his  consent,  compensation  being  made  to 
him,  to  B,  hie  heirs  and  aseiict^s,  for  their  private  use  and 
convenience,  and  is,  therefore,  in  conflict  with  the  implied 
prohibitions  of  the  constitution,  and  void. 

In  Bankhend  v.  Brown,  25  Iowa,  540,  the  question  of  the 
constitutionality  of  a  private  road  law  was  decided.  By  the 
statute  considered  in  that  case  it  was  proTided: 

Section  1.  Private  roads  may  be  laid  out  in  the  same 
manner  as  county  roads,  and  the  general  road  laws  of  the 
state  as  to  the  establishment  of  county  roads  are  applicable, 
except  that  it  is  not  necessary  that  any  person  but  tlie  appli- 
cant shall  sign  the  petition. 

Sec.  2.  That  the  board  of  supervisors  may  appoint  a  com- 
raissioner  to  report  upon  the  application,  and  requires  a  bond 
from  tl>e  applicant  to  pay  all  costs  and  damages. 

Sbc.  3.  Tliat  no  such  road  shall  be  ordered  to  be  opened 
until  tlie  costs  and  damages  have  been  paid  and  the  condi- 
tions on  which  it  is  established  shall  have  been  complied  with 
by  the  applicant. 

^^*  Sbc.  4.  That  on  the  final  hearing  the  board  may  re- 
ceive petitions  for  and  against  the  proposed  road,  hear  testi- 
mony, and  establish  the  road  upon  the  payment  of  costs  and 
damages,  and  upon  such  condition  as  to  fences  as  to  the  board 
may  seem  just  to  all  parties  concerned. 

It  will  be  observed  that  the  Iowa  law  is  substantiallv  the 
same  as  the  one  under  consideration  here,  with  the  exceptions 
tliat  the  Nebraska  statute  contains  no  provisions  allowing  the 
board  of  county  commissioners  to  receive  petitions  for  and 
against  the  proposed  road;  and  the  Iowa  statute  has  no  pro- 
visions vesting  the  perpetual  easement  in  the  private  road 
established  in  the  party  petitioning  therefor. 

Bankhead  v.  Brown y  25  Iowa,  540,  arosj  out  of  an  effort  of 
Bankhend  to  have  established  a  private  road  under  tiie  pro- 
visions of  the  Iowa  law  just  quoted,  across  the  land  of  Brown, 
in  order  to  reach  Bankhead's  coal  mine.  The  establishment 
of  the  private  road  was  resisted  by  Brown  on  the  ground  that 
the  law  authorizing  it  was  unconstitutional,  in  that  it  proposed 
the  taking  of  private  property  for  private  uses.    Dillon,  G.  J.9 
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delivering  the  opinion  of  the  eoart,  said:  '*  With  respect  to 
the  act,  •  •  •  •  we  are  of  opinion  that  roads  thereunder  estab- 
lished are  essentially  private,  that  is,  are  the  private  property 
of  the  applicant  therefor,  because:  1.  The  statute   denomi* 
nates  them  *  private  roads/  •  •  •  •  If  the  roads  established 
thereunder  were  not  intended  to  be  private  and  difTerent  from 
ordinary  public  roads,  there  was  no  necessity  for  the  act;  2. 
Buch  road  may  be  established  upon  the  petition  of  the  appli- 
cant alone,  and  he  must  pay  the  costs  and  damages  ooca* 
sioned  thereby,  and   perform    such   other  conditions   as  to 
fences,  etc.,  as  the  board  may  prescribe;  3.  The  public  are 
not  bound  to  work  or  keep  such  roads  in  repair,  and  that  is  a 
very  satisfactory  test  as  to  whether  the  road  is  public  or  pri- 
vate; 4.  We  see  no  reason,  when  such  a  road  is  established, 
why  the  person  at  whose  instance  this  was  done  '^*  might 
not  lock  the  gates  opening  into  it  or  fence  it  up,  or  otherwise 
debar  the  public  of  any  right  thereto.     Could  not  the  plain- 
tifis  in  this  case,  after  having  procured  the  road  in  question, 
abandon  it  at  their  pleasure?    Could  they  not  relinquish  it 
to  the  defendants  without  consulting  the  board  of  supervisors? 
If  this  is  so,  does  it  not  incontestablv  establish  that  it  is  es- 
sentiully  private?    For  it  must  be  private  if  it  is  of  such  a 
nature  that  the  plaintiffs  can  at  their  pleasure  use  or  forbid 
its  use,  abandon  or  refuse  to  abandon  it,  relinquish  or  refuse 
to  relinquish  it.      If  the  act  ....  is  valid,  might  not  the 
plaintiffs,  having  procured  the  road,  use  it  for  la3Mng  down  a 
tram  or  horse  railway  and  forbid  everybody  from  ucting  ll^e 
road,  and  even  exclude  all  persons  therefrom?    Who  coulil 
prevent  it?    These  considerations  mark  the  great  difference 
between  such  a  road  and  a  public  highway,  and  demonstrate 
the  essential  private  character  of  the  road." 

In  the  following  cases  acts  substantially  like  the  Iowa  act 
providing  for  the  establishment  of  private  roads  have  been 
dech)red  unconstitutional:  Neabiti  v.  Trumbo^  39  111.  110;  89 
Am.  Dec.  290;  Dickey  v.  Tenniaon,  27  Mo.  373;  Clack  v.  While, 
2  Swan,  540;  Taylor  v.  Porter,  4  Hill,  140;  40  Am.  Dec.  274; 
Sadler  v.  Langham,  84  Ala.  311;  Newell  v.  Smith,  15  Wis.  101. 

The  language  quoted  above  from  the  learned  judge  in 
reference  to  the  Iowa  law  is  applicable  to  the  statute  under 
investigation.  The  eminent  jurist,  commenting  on  the  con« 
stitutional  provision  of  the  state  of  Iowa,  '*that  private 
property  shall  not  be  taken  for  public  use  without  just  com* 
pensation,"  continues:  "  The  limitation  .  •  •  •  U|x>n  the  right 
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of  eminent  domain,  or  the  power  of  the  legielatare  to  take 
private  property  for  public  use,  is  found  in  all,  or  nearly  all, 
of  the  state  constitutions.  Many  of  the  questions  growing 
out  of  this  limitation  upon  the  otherwise  practically,  if  not 
theoretically,  absolute  power  of  the  legislature  to  take  the 
property  of  one  for  the  benefit  of  the  ^^^  many  have  been 
settled  by  adjudication."  And  he  deduces  from  the  numer- 
ous authorities  cited  by  him  in  the  opinion  the  following 
propositions: 

''1.  The  constitutional  limitation  above  quoted  prohibits 
by  implication  the  taking  of  private  property  for  any  private 
use  whatever  without  the  consent  of  the  owner. 

'*2.  It  forbids  private  property  from  being  compulsorily 
taken  for  any  but  public  use,  and  then  only  upon  just  com- 
pensation being  made,  the  amount  of  which  is  to  be  assessed 
by  a  jury. 

*'  3.  When  the  public  exigencies  demand,  the  exercise  of 
the  power  of  taking  private  property  for  the  public  use  is 
solely  ja  question  for  the  legislature,  upon  whose  determina- 
tion the  courts  cannot  sit  in  judgment. 

"  4.  That  what  is  such  a  public  use  as  will  justify  the  exer- 
cise of  the  power  of  eminent  domain  is  a  question  for  the 
courts.  But  'if  a  public  use  be  declared  by  the  legislature, 
the  courts  will  hold  the  use  public,  unless  it  manifest) v  ap- 
pears by  the  provisions  of  the  act  tliat  they  can  have  no  ten- 
dency to  advance  and  promote  such  public  use.'" 

We  are  entirely  satisfied  with  the  reasoning  and  conclu- 
sions of  this  opinion,  and  follow  it  without  hesitation.  Stat- 
utes similar  to  the  Nebraska  law  have  been  held  invalid  in 
the  following  cases:  Stewart  v.  Ilartman^  46  Ind.  831;  In  re 
Albany  Street^  11  Wend.  149;  25  Am.  Dec.  618;  Osboni  v. 
Hart,  24  Wis.  89;  1  Am.  Rep,  161;  Crear  v.  Crossly,  40  III. 
176;  Sholl  V.  German  Coal  Co.,  118  111.  427;  69  Am.  Rep.  379. 

Counsel  for  appellants  in  their  brief  cite  us  to  many  author- 
ities to  sustain  the  validity  of  the  law  assailed  as  invalid  in 
this  case.  In  some  of  the  cases  cited  the  statutes  were  held 
good  on  the  ground  that  the  general  public  had  a  right  to  use 
the  private  roads  provided  for  by  the  statutes.  Such  was  the 
ground  of  the  decision  in  Shaver  v.  Starretty  4  Ohio  St.  495, 
and  Denham  v.  County  Comrnrs.,  108  Mass.  202. 

In  Sherman  v.  Buieky  82  Cal.  242,  91  Am.  Dec.  577,  the 
court  sustained  *®^  the  constitutionality  of  a  law  very  simi- 
lar to  oar  own,  but  did  so  by  holding  that  although  the  stat- 
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at€  denominated  the  road  a  **  private  road,**  it  wtm  in  fact  ar.d 
in  law  a  public  road,  under  the  control  of  the  goyemmeift, 
and  open  to  every  one  who  might  have  occasion  to  use  it; 
and  tlie  ooart  declared  that  **the  phrase  'private  road'  is 
unknown  to  the  common  law;  all  roads  are  puhiic"     The 
opinion,  as  counsel  say,  is  ablv  reasoned;  but  we  do  not  think 
this  court  can  say  that  all  roads  are  public  roads  in  this  state. 
The  legislature  has  said  thai  all  public  reeds  shall  be  sixtr- 
six  feet  wide,  and  by  the  law  we  are  considering  it  is  provided 
that  private  roads  sb«Il  be  fifleen  fcet  wide.     Evidently,  tlien, 
the  legislature  has  attempted  to  reeogniae  two  cksses  of  roads. 
If  Marshall  and  Loder  had  opened  the  private  fimmI  they 
sought  to  across  Welkm's  farm,  and  had  been  indicted  under 
the  criminal  statutes  kr  running  their  horses  s»  »  publie 
road  of  the  state,  and  the  proof  had  shown  that  the  running 
of  their  horses  was  on  a  private  road  established  under  tins 
private  road  law,  can  any  one  doubt  that  the  jnry  would  have 
been  rightly  instructed  to  acquit  them? 

Counsel  for  appellants  also  insist  that  appellee  has  an  ade- 
quate remedy  at  law  by  appeal  from  the  order  of  the  boatd 
ef  county  commissioners,  should  it  make  an  order  estaUi^U- 
ing  the  road,  and  thnt  therefore  this  ease  must  be  disnfssed. 
The  law  being  invulid|  tlie  ease  of  the  appellee  resolves  itself 
into  an  appeal,  on  his  part,  to  a  court  of  equity  to  enjoin  the 
appellants  from  committing  a  threatened  trespass.  The 
supreme  court  of  Illinois,  in  Poyer  t.  Village  of  IMm  Flmitm, 
123  IIL  117,  5  Am.  Bt  Rep.  494,  lay  down  the  rule  in  such 
case  thus:  **  There  are,  howemr,  two  exceptions,  clearly  ra> 
ognised,  to  the  rule  that  courts  of  equity  wUl  not  interfere 
to  restrain  trespasses,  whether  committed  under  the  forms  of 
law  or  otherwise,  which  are:  1.  To  prevent  irreparable  in- 
jury; and  2.  To  prevent  a  multiplicity  of  suitSs Before 

a  court  of  equity  will  interfere  to  prevent  a  trespass  upon  thii 
ground,  *the  facts  and  circumstances  *•*  must  bo  alleged 
from  which  it  may  be  seen  that  irreparable  mischief  will  bs 
the  result  of  the  act  complained  ol^  and  that  the  law  ean 
afford  the  party  no  adequate  remedy.' ''  In  WatBion  v.  Sutksr 
land,  5  Wall.  74,  the  supreme  court  of  the  United  States  say: 
''  The  alisence  of  a  plain  snd  adequate  rennedy  tA  law  affords 
the  only  test  of  equity  jurisdiction,  and  the  application  of 
this  principle  to  a  particular  case  must  depend  altogether 
upon  the  character  of  the  case  as  disclosed  in  the  proceed* 
ings.''    It  is  not  enough  that  there  is  a  remedy  at  law.    Jt 
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muBt  be  plnin  and  adequate,  or,  in  other  words,  as  prnctical 
and  efficient  to  the  ends  of  justice  and  its  prompt  adminis- 
tration as  the  remedy  in  equity.  The  facts  averred  in  the 
appellee's  petition  show  that  the  trespass  threatened  by  the 
appellants,  if  committed,  would  cause  appellee  an  injury,  to 
the  redress  of  which  his  legal  remedy  would  be  inadequate. 
The  decree  of  the  district  court  is  affirmed. 


Eminent  Domain— Taking  Privatb  Prop ertt  for  Private  Use.— The 
legialafcure  has  no  power  to  authoriM  the  takiig  of  private  property  fur  a 
private  me  wftfaoot  the  owner's  consent,  even  upon  the  making  of  jnst  com* 
pensatioii  therefor:  Wisronain  Water  Co.  v.  Winans,  85  Wis.  20;  31)  Am.  St. 
Kep.  813,  and  Dote  with  the  cases  collected,  holding  that  the  right  of  eininent 
domain  sliould  be  exercised  only  when  the  ases  for  which  the  property  is 
taken  are  strictly  pablro. 

Eminent  Domatn->Power  of  the  Legislature. — That  the  time,  manner, 
and  occasion  for  the  exercise  of  the  right  of  eminent  domain  is  wholly 
within  tlie  control  and  discretion  of  the  legislature,  see  IVulzen  v.  Board  or 
Suj^ervisars,  101  CaL  15;  40  Am.  Si.  Hep.  17,  and  note,  aad  Wuteotum  WtUer 
Co.  V.   WinanB,  85  Wis.  26;  39  Am.  St  Rep.  813,  and  note. 

Injunction — Equity  Jurisdiction. — Inadequacy  of  the  l^al  remedy  js 
the  foundation  and  indispensable  prerequisite  for  the  interposition  of  equity: 
Carney  v.  T/adley,  32  Fla.  344;  37  Am.  St.  Rep.  101,  and  note;  Peiuacolu  etc, 
/?.  R,  Co.  V.  SjnaU,  12  Fla.  20;  91  Am.  Dec.  747,  and  note;  Good  rich  v.  Alooit, 
2  Minn.  Gl;  72  Am.  Dec.  74;  and  the  same  rule  prevals  in  the  oase  of  man- 
datory injunctions:  Atchison  etc  B.  /?.  Co.  v.  Long,  46  Kan.  701;  26  Am.  St. 
lUp.  165^  and  note.  Whera  tliere  isa  complete  and  adequate  remedy  at  law 
an  injunction  skonld  not  be  granted,  or  if  granted,  aboald  be  dissolved: 
Brown  V.  Hoff,  5  Paige,  235;  28  Am.  Dec.  425;  and  see,  further,  on  this  aub- 
jecti  the  note  to  JanenilU  t.  Ccnyenier,  20  Am.  St  Rep.  135. 
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Tblboraph  OomroBATioirt — DAMAoa8.~If,  throagh  a  mistake  in  the  tnai- 
mittion  of  a  telegrain,  the  owner  of  property  is  indnced  to  sell  it  for  ito 
then  market  Tsliie  he  laffen  no  damage,  and  cannot  reooreranj,  tboogb 
when  the  property  snbeeqaentlj  rdvaaced  in  raloe  he  repnrcht wd  a  pert 
thereof  at  the  advanced  rate. 

Action  for  damnges  alleged  to  have  been  sustaineil  from 
an  incorrect  transmission  of  a  telegram  in  cipher.  As  writ- 
ten it  meant,  *'Tlie  market  is  firm,  with  upward  tendency  at 
close;  cotton  oil  preferred  three  per  cent;  dividend  will  prob- 
ably be  declared  May  3d/'  but,  by  an  error  in  transmitting, 
the  word  "3d"  was  changed  to  " thirtieth."  This  telegram 
was  dated  April  21st.  At  that  time  plaintiff  owned  eight 
hundred  shares  of  the  preferred  stock  of  the  American  Cotton 
Oil  Company,  on  which  on  the  3d  of  May  a  dividend  was 
declared.  lie,  on  receiving  the  telegram,  sold  five  hundred 
shares  of  bis  stock.  Soon  afterwards,  on  learning  of  the  mis- 
take in  the  telegram,  he  repurchased  three  hundred  shares  at 
an  advanced  rate.  The  difference  between  tlie  amount  for 
which  plaintiff  sold  his  stock  and  the  amount  be  could  have 
gotten  for  it  when  he  learned  of  the  error  in  the  telegram  was 
ten  hundred  and  twenty-five  dollars.  The  court  instructed 
the  jury  that  the  actual  damages  which  the  plaintiff  could 
recover  were  limited  to  the  amount  paid  for  sending  the  mes- 
sage, and  a  verdict  was  therefore  returned  for  fifty  cents.  The 
plaintiff  moved  for  a  new  trial,  and  upon  its  denial  appealed. 
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M.  D$  W.  Stevemon  and  Buibee  A  Bmbee^  for  the  plaintiff. 
Strong  &  Strong,  for  the  defendant. 

^^  BuBWBLL,  J.  The  plaintiff's  allegation  is  to  the  effect 
that  the  defendant  made  a  mistake  in  the  transmission  of  a 
telegram  directed  to  him  and  relating  to  the  stock  of  the 
American  Cotton  Oil  Company.  He  says  that  if  the  message 
had  been  delivered  to  him  as  his  correspondent  wrote  it  ho 
would  not  have  sold  five  hundred  shares  of  that  stock  which 
he  then  owned,  but  that,  being  misled  and  deceived  by  the 
false  information  thus  negligently  furnished  him  by  the 
defendant,  he  did  sell  those  shares  of  stock. 

If,  because  of  defendant's  negligence,  the  plaintiff  had  dis. 
posed  of  his  property  at  less  than  its  value  there  would  be 
some  foundation  for  the  plaintiff's  demand  for  damages  above 
the  cost  of  the  telegram.  But  it  appears  that  he  got  for  his 
stock,  when  he  sold  it,  'Hhe  market  value"  thereof.  Tlie 
^'market  value"  of  such  property,  nothing  else  appearing,  is 
its  value.  It  cannot  be  said  that  one  suffers  damage  when 
induced  to  exchange  his  property  for  its  value  in  money.  He 
has,  after  the  exchange,  what  to  ''^  the  law  appears  to  be  tlie 
exact  equivalent  for  that  which  he  has  sold. 

But  the  plnintiff  says  that  this  class  of  stock  advanced  in 
price  soon  after  he  was  so  induced  to  sell,  and  that  he  bought 
three  hundred  shares  at  the  advanced  rate.  The  defendant 
cannot,  we  think,  be  held  liable  for  this  conduct  of  the  plain* 
tiff.  It  did  not  induce  him  to  buy.  As  we  have  said,  he  suf. 
fered,  it  appears,  no  damage  by  reason  of  being  induced  by 
the  erroneous  message  to  sell.  We  cannot  indulge  in  specu- 
lation as  to  what  might  or  might  not  have  happened  if  tlie 
telegram  had  been  correctly  transmitted.  To  do  so  would  be 
to  concern  ourselves  about  speculative  damages,  which  are 
not  recoverable:  Pegram  v.  Western  Union  Tel.  Co.,  100  N.  C. 
^8;  6  Am.  St.  Rep.  557;  Western  Union  Tel.  Co.  v.  Hall,  124 
U.  8.  444. 

The  view  we  take  of  this  matter  renders  it  unnecessary  for 
us  to  consider  the  question  whether  or  not  there  was  any  e  /i- 
dence  that  the  defendant  knew  of  the  importance  of  the  mes- 
sage and  of  the  consequences  likely  to  follow  its  incorrect 
transmission. 

No  error. 

TlLIOSAFH  COMPANTES—DAlfAan    FOR  ErROR    XV  TRANSMrrriNO    Mifl- 

iAOB. — ^For  negUgauM  ia  thu  tranainiMion  of  a  telegram  the  leuder  is 
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•ntitled  U  noswr  aomUal  Aiwgw,  aad  ra«h  «ilMU»liA2  dam^es  as  lit  kai 
•QHtained  which  wera  nainrally  the  prozimAte  conaequenee  of  the  wroncfci 
act:  Pegram  T.  Weit^m  Unkm  2PU.  Ck,  100  H.  a  28;  «  An.  St.  Bc^  l^:. 
and  noU;  WttUm  Unhn  TeL  Co.  t.  Brown,  84  Tex.  64^  The  meM-ie  of 
damaj^es  for  the  negHgeut  ti!Biiaiiiivnm  of  a  telegram  ia  ctwupausation  fer 
the  actual  leee  fotUwing  as  ft  nalurml  aod  pfozinftia  onaaa^Dasoa  of  tke  cob- 
paay'a  act:  Wtstrnn  Uwhn  TeL  Qa.  t.  i)«6oM,  128  U1.  Stf ;  15  Am.  SL  fia^ 
109,  and  note;  ItdenaUimal  tie,  TeL  Co.  t.  Sattudert^  32  Fia.  43k  Hm 
quesition  ta  Uioronghly  diaeusaed  in  the  extended  notea  to  the  folio ving  caaeK 
Wentem  Unkm  TeL  Co,  ▼.  Cooper,  10  Am.  St.  Rep.  782;  P^ppor  t.  THtgrapk 
Co,,  10  Am.  St.  Rep.  711;  Wet$em  (Tmiom  TeL  Co.  ▼.  OreJtmm,  »  Am.  b4> 
162;  Wfsfteru  Uniom  TeL  €bi  ▼.  Bbamktrd.  ift  Am.  Rep.  48^  Md  tibial. 
Ce^r,  $9  Am.  Dea  720. 


Leach  u  Johnson. 

PL14   NOBTB  CabOUKA,  87.] 
VB5D0B   AlTD  PaftCHABBR — SpBGiriO  PBRrORMANCB. — ^If  THB  TlTLB  B  !>■• 

FBCTI7B  to  property  oontrsetod  to  be  aoid  or  encombnaoe  ngma^  it 
exiated,  the  porchaaer  will  not  be  eompelled  to  take  the  property  mar  te 
pay  the  porchaae  priee,  thoqgk  iw  Bgio»d  to  aoeept  ft  deed  witimmt  «a^ 
raaty. 

Action  upon  bonds  given  for  the  purefaase  piico  of  ml  prop- 
erty.    Judgment  for  the  defendant 

Thomas  N.  JTtR,  for  the  plaintifEl 
R,  0.  Burtofiy  for  the  defendant. 

^^  Clark,  J.  The  facto  admitted  by  the  parties  or  fMiiiJ 
by  the  jury  are  that  the  plaintiff,  personally,  and  not  as  agent 
for  his  wife,  contracted  to  sell  the  lafKJ  to  the  defendant  far 
fourteen  hundred  and  thirty-five  doHars,  of  which  two  hun- 
dred dollars  was  paid  in  cash.  Bonds  were  given  by  de- 
fendant for  balance  of  purchase  money,  plaintiff  giving  littii 
an  obligation  to  make  a  deed  withoat  warranty  on  payment 
of  said  bonds.  The  defendant  did  not  know  Uiat  there  were 
ju<igment  liens  on  the  land,  and  before  discovering  them  be 
p:iid  in  all  five  hundred  dollars  on  tlie  bonds.  ®®  After  dif- 
covering  such  liens  ho  refmed  to  pay  more.  Thereapou 
plaintiff  tendered  him  a  deed  executed  by  himaelf  ami  wile, 
and  demanded  payment.  The  defendant  having  refused  to 
accept  such  deed  and  pay  the  balance  of  purchase  money, 
the  plaintiff  brought  this  action,  in  which  his  wife  did  not 
join.  The  title  to  the  land  was  in  the  wife,  subject  to  jxtdg- 
ment  liens.  The  jury  further  find  that  the  value  of  the  land 
at  the  time  of  the  sale  to  defeudaiit  was  eight  hundred  dollars. 
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A  different  principle  applies  in  the  case  of  the  discovery  of 
encumbrances  before  the  execution  of  the  conveyance  and 
afterwards.     This  is  supported  by  an  unbroken  line  of  deci- 
sions:   2  Warvelle  on  Vendors,  943.     The  reason  is  that  after 
the  deed  has  passed  the  vendee  must  rely  on  his  covenant^ 
but  before  it  has  passed  the  law  will  not  compel  a  man  to  take 
a  defective  title,  especially  when  he  has  not  contracted  for 
any  warranty  or  has  agreed  to  take  the  title  without  warranty: 
B^itchelor  v.  Macon,  67  N.  C.  181;  Miller  v.  FeezoVy  82  N.  C, 
192;  Hughes  v.  McNideVy  90  N.  C.  252;  Cox  v.  Jermany  6  Ired. 
Eq.  526;  Howard  v.  Kimball,  65  N.  C.  175;  6  Am.  Rep.  739; 
Motts  V.  Caldwelly  Busb.  Eq.  289;  Castlebury  v.  Maynard,  95 
N.  C.  281;  Kilpatrick  v.  J3arrM,  Phill.  Eq.  222;  Clanton  v. 
Burgee,  2  Dev.  Eq.  13. 

Unless  the  vendee  has  otherwise  agreed  it  is  his  undoubted 
right  to  demand  a  clear  title:  1  Warvelle  on  Vendors,  315. 
That  the  vendee  agreed  to  take  a  deed  without  warranty  is  not 
a  waiver  of  the  right  to  demand  a  clear  title;  on  the  contraryi 
the  fact  that  a  warranty  in  the  conveyance  is  waived  is  all  the 
stronger  reason  why  the  vendee  should  insist  upon  the  can- 
cellation of  all  liens  and  encumbrances,  since  he  will  have  no 
warranty  to  fall  back  upon  if  the  title  should  prove  to  be 
defective.  The  vendee  in  such  case  is  not  cut  off  from  his 
rights  till  he  has  paid  the  purchase  money  and  taken  the 
deed.  The  plaintiff  contracted  to  ®*  sell  his  own  title.  He 
had  none.  £e  now  offers  that  of  his  wife.  He  thus  seeks  to 
perfect  a  title,  but  when  he  does  so  he  must  not  offer  a  defect- 
ive  one:  Herren  v.  Rich,  95  N.  C.  500.  It  is  true  the  defend, 
ant  contracted  by  bond  to  pay  the  amount  sued  for;  but  the 
consideration  is  recited  to  be  the  conveyance  of  this  land. 
The  obligation  on  the  part  of  the  plaintiff  to  execute  a  con* 
veyance  without  warranty  is  not  an  agreement  on  the  part  of 
the  defendant  to  take  a  defective  title.  The  agreement  is 
simply  that  if  the  purchase  money  is  paid,  and  the  deed 
accepted,  the  vendee  shall  have  actiou  thereafter  against  the 
vendor  if  the  title  shall  prove  defective. 

The  homestead  having  been  allotted,  the  lien  of  the  judg* 
ments  was  not  barred  by  the  lapse  of  time  when  this  deed 
was  tendered  nor  when  this  actioD  was  tried,  and  the  amount 
of  such  liens  with  interest  and  ooeta  ezoeeded  tint  valae  of  the 
land  as  found  by  the  jarj« 
No  error* 

▲m.  Br.  Ibv.,  Teu  XLL^m 
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VsirooB  AiiD  FvMmASBB— DtvacmrB  TiTLs—^Bcmo  Fmmwoi 
That  IIm  •pecifio  performaiiM  «f  a  eootnet  for  the  pBrehaae  of  luui  wiB  i^ 
Im  d««rMdp  whtn  Ihe  title  li  qa«ttiaiuU»l«^  •••  the  noAaa  to  JVioMlT.  loi 
14  Am.  81  Bop.  878;  Hmwm  ▼•  Ammh^  S8A&  81  Bop.  88Ss 
▼.  gfiirfwi^K  11  ▲■.  Doo.  70IL 


Hatnbs  v.  Baleigh  6a8  Compant. 

[U4  Mosn  Cabouka.  sot.] 

NaauaBMOB— Blbotbio  Wibbs  n  firBBsn.— A  eofpoimtioii  poraitfeii  ti 
conoiraot  and  maintain  a  line  of  oloetrio  wirao  in  tho  pnblio  atrootit  for 
the  pnrpooe  of  prirato  gain,  owoo  tho  duty  to  ponona  opon  such  itieafi 
of  00  eondnoting  ita  bnoineot  aa  not  to  injure  thooL  It  m«ot»  thcicfow. 
keep  ito  wires  oat  of  the  way  of  penons  neing  tho  streots  oo  that  tki; 
will  not,  by  ooming  in  contact  with  anch  wires,  receire  peroonal  iajum 

NlGLIOBhCB—PBXSUMFTIOH    OF    FBOM    IbJUBT    FBOlf    ElBCTBLIO   WiBB.- 

If  a  eorporation  is  permitted  to  maintain  eleetrio  wirea  in  the  pa'^« 
streets^  and  one  of  snch  wires  is  detached  from  a  tree  to  which  it  kii 
boon  fastened,  and  is  hanging  to  the  gronnd  charged  with  a  deadly  csr. 
rent  of  electricity,  which  it  received  in  coming  in  contact  with  the  fetd 
wire  of  another  corporation,  and  a  boy  taking  hold  of  tho  wire  ia  kiUei 
the  corporation  to  which  the  detached  wire  belongs  is  preeamed  to  )aBn 
been  negligent,  and  must  aasnme,  in  an  action  for  damagoo  leaoltnn 
from  such  killing,  the  burden  of  proving  that  there  waa  no  negligua 
on  ita  part 

Nioligbmcb— Elbctrio  Wibbs.— Pboof  That  Thbbb  wis  a  L.itb  Win 
Cabbtino  a  Dbadlt  Cubrbbt  of  Blbotricitt  down  in  tho  pabbc 
etreets  raises  the  presnmption  that  some  one  failed  t^his  dntj  toft* 
palilic, 

Nbouqbncb — A  Child  is  held  to  ench  care  and  pmdenoe  only  sm  are  nssil 
among  children  of  his  age  and  capacity. 

NbOLIOBMOB — COMTBIBUTORT,  IH  TaKINO  HoLD  OF  A  LlYB  BlBCTBIO  WiBB 

A  child  ten  years  of  age  is  not  chargeable  with  cotitribntory  negligence 
because  he  took  hold  of  a  wire  in  the  street  charged  with  a  deadly  ear- 
rent  of  electricity,  if  there  was  nothing  from  which  even  an  adult  eoold 
have  inferred  that  the  wirji  was  carrying  any  current  of  oleetricity 
whatever. 

ELBcrRio  Corporations  Pbrmittbd  to  CJsb  thb  Fublio  Strbbtb  for  thor 
own  purposes  must  be  required  to  exercise  the  utmoet  degree  of  care  in  the 
coustruction,  inspection,  and  repair  of  their  wires  and  poles,  to  the  end 
that  travelers  along  the  highway  may  not  be  injured  by  their  appliances. 

NBOLiaBNCB.— BviDBMOB  that  there  was  published  in  the  newspapers  o£  the 
city  a  atatement  by  an  electric  railway  company  that  its  current  was 
not  a  deadly  one  is  not  admissible  in  favor  of  an  electric  oorporatioa 
sued  for  damages  sustained  from  one  of  its  wires  becoming  dotaohed, 
falling  to  the  ground,  and  transmitting  from  the  feed  wire  of  the  rail- 
road company  a  deadly  current  with  which  a  boy  came  in  contact  to  the 
loss  of  his  life.  The  defendant  corporation  had  no  right  to  aot  npon 
thia  atatement  without  examination  and  further  inquiry. 
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BaUk  &  Mordecaif  W.  N.  Jonei^  and  Strong  A  Sirwig^  for 

the  plaintiflL 

Bmbee  A  BuAee^  ArmitUad  Jone$^  and  JZ.  0.  Burton^  for 
the  defendant. 

*^  BuBWELLy  J.  John  W.  Haynes,  the  Intestate  of  the 
plaintiff,  was  about  ten  years  of  age.  He  was  '*a  very 
healthy,  intelligent,  moral,  and  industrious  boy,  well  edu- 
cated for  his  age/'  On  the  morning  of  November  15,  1892, 
he  assisted  his  older  brother,  who  was  a  carrier  for  a  news- 
paper,  and  when  returning  home,  about  7  o'clock,  he  took 
hold  of  a  wire  on  or  near  the  sidewalk  over  which  he  was 
passing,  and  was  killed  by  an  electric  current.  The  place 
where  this  occurred  was  on  North  street,  not  far  from  its  inter- 
section of  Blount  street,  in  the  city  of  Raleigh.  The  cause 
of  his  death  is  admitted,  and  also  the  fact  that  the  deadly 
current  came  from  the  ''feed  wire"  of  the  street  railway  com- 
pany whose  line  was  constructed  along  Blount  street,  as  were 
also  the  electric  light  wires  of  the  defendant*  One  of  the 
defendant's  poles  stood  on  Blount  street,  and  was  supported 
by  three  guy  wires — one  attached  to  a  tree  on  Blount  street, 
and  the  other  two  to  trees  on  *^^  North  street.  The  first  of 
these  guy  wires  (the  one  that  was  attached  to  the  tree  on 
Blount  street)  crossed  and  was  in  contact  with  the  ''feed 
wire"  of  the  railway  company.  The  longer  one  of  the  other 
two  had  become  detached  from  the  tree  on  North  street,  and 
was  hanging  to  the  gronnd.  The  current  passed  along  these 
two  guy  wires  and  killed  the  boy  as  soon  as  he  grasped  the 
one  that  had  fallen  on  or  near  the  sidewalk. 

These  facts  were  testified  to  by  the  plaintiff's  witnesses 
and  seem  not  to  have  been  controverted. 

Among  the  special  instructions  asked  by  the  plaintiff  was 
the  following:  ''Upon  the  evidence  of  the  plaintiff,  if  believed, 
there  is  a  presumption  of  negligence  upon  the  part  of  the 
defendant,  and  in  that  case  the  burden  is  upon  the  defend- 
ant to  show  that  there  was  no  negligence  on  its  part."  His 
honor  refused  so  to  instruct  the  jury,  and  the  plaintiff 
excepted. 

Pretermitting  for  the  present  the  consideration  of  the  ques- 
tion whether  the  boy  was  guilty  of  contributory  negligence  in 
taking  hold  of  the  wire,  we  are  brought  by  this  exception  to  the 
inquiry.  Does  the  expression  res  ipsaloquit^r  apply  to  the  state 
of  facts  eel  out  abovei  and  do  those  facts  make  out  a  prima 
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Jnele  case  of  negligence  against  the  defendant,  and  cast  apoa 
it  the  burden  of  showing  that  it  was  not  negligent? 

Argument  and  authority  are  not  needed  to  show  that  tbo^e 
wlio  use  the  streets  of  a  citj,  by  permission  of  those  wbo 
have  power  to  grant  such  a  privilege,  for  purposes  of  {H'iTate 
gain,  owe  to  persons  upon  such  streets  the  duty  of  so  conduct- 
ing their  business  as  not  to  injure  them.  To  speak  particu- 
larly of  the  matter  now  under  consideration,  the  defendan: 
company,  using  the  streets  of  the  city  of  Raleigh  for  its  pa> 
poses  as  it  was  allowed  to  do,  owed  to  the  deceased  the  dutj 
of  k(  ci)ing  out  of  his  way,  as  he  went  *^*  about  hia  business 
and  to  his  home,  all  its  wires,  and  especially  the  daty  of  pre- 
venting his  exposure  to  contact  with  any  wire  placed  in  the 
streets  by  it  that  curried  a  current  of  electricity.  It  was  the 
duty  of  the  defendant  to  keep  the  highways  along  which  it  pu: 
its  poles  and  wires  substantially  in  the  same  condition  as  to 
convenience  and  safety  as  they  were  in  before  it  constructed  its 
lines  along  the  streets. 

Negiif^enco  has  been  said  to  be  a  failure  of  duty.  Proof 
that  tiiere  was  a  **live"  wire  (carrying  a  deadly  current) 
down  in  the  highway  surely  raised  a  presumption  that  f^iM 
one  had  failed  in  his  duty  to  the  public.  When  to  this  was 
added  proof  that  this  death«carrying  wire  was  put  above  the 
street  by  the  defendant,  and  was  its  property  and  under  the 
uninngement  and  control  of  its  servants,  and  that  by  contact 
with  that  wire  the  deceased^  having  a  right  to  be  od  the 
street,  was  killed,  a  complete  friitia  facie  case  of  negligence 
was  made  out,  and  the  burden  was  cast  opou  the  defendant 
to  show  that  this  *4ive''  wire  was  in  the  street  through  no  fault 
of  its  servants  and  agents. 

In  Aycoek  t.  Raleigh  etc.  R.  R.  Co,^  89  N.  G.  821,  where  a 
plaintiff  sought  to  recover  damages  for  the  burning  of  hia 
property,  fire  having  been  communicated  to  it  by  sparks  from 
an  engine  on  the  defendant's  road.  Chief  Justice  Smith,  dis- 
cussing ^the  question  as  to  the  party  upon  whom  rests  the 
burden  of  proof  of  the  presence  or  absence  of  negligence  where 
only  the  injury  is  shown,  in  case  of  fire  from  emitted  sparks,** 
declares  that  this  court  will  ^*  abide  by  the  rule  so  long  under- 
stood and  acted  on  in  this  state,  not  alone  because  of  its  in- 
trinsic merit,  but  because  it  is  so  much  easier  for  those  who 
do  the  damage  to  show  the  exculpating  circumstancesi  if  such 
exist,  than  it  is  for  the  plaintiff  to  produce  proof  of  positive 
negligence";  and  he  adds  that.'*  the  servants  of  the  oompauy 
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must  knovir  and  be  able  to  explain  the  transaction,  while  the 
complaining  party  may  not;  and  **^  it  ia  bnt  just  that  he 
ahould  be  allowed  to  say  to  the  company,  '  You  have  burned 
my  property,  and  if  you  are  not  in  default,  show  it  and  e8ca(>e 
responsibility.' "  This  ia  affirmed  in  Moor4  y.  Parker^  91  N.  & 
275,  where  it  ia  said  that  a  prima  fade  case  of  negligence 
being  thus  made  out  against  the  defendant,  he  roust  produce 
proof  of  care  on  his  part,  or  of  some  extraordinary  accident 
that  rendered  care  useless,  in  order  to  rebut  the  presumption. 

Guided  by  the  principle  announced  in  these  cases,  we  come 
to  the  conclusion  that  this  plaintiff  should  have  been  allowed 
to  say  to  this  defendant:  ''The  wire  you  put  in  the  street 
killed  my  son  while  passing  along  the  highway,  as  he  had  a 
right  to  do.  If  you  are  not  in  default,  show  it  and  escape 
responsibility." 

Numerous  authorities  might  be  cited  to  sustain  our  con* 
elusion  upon  this  point,  the  cases  being  strictly  analogous  to 
this  one.  But  we  content  ourselves  with  a  reference  to  Ray 
on  Negligence  of  Imposed  Duties,  145;  Wood's  Railroad  Law, 
1079;  Witaker's  Smith  on  Negligence,  423.  The  lasUmen- 
tioned  author  says  (p.  422):  ''If  the  accident  is  connected 
with  the  defendant,  the  question  whether  the  phrase  'rss  ipsa 
/o^uttur' applies  or  not  becomes  a  simple  question  of  commoD 
sense."  It  seems  to  us  that  there  is  nothing  in  the  relation 
of  the  deceased  to  the  defendant  or  in  any  of  the  circum- 
stances attending  the  incident  of  his  death  to  prevent  the 
rigid  application  here  of  the  rule  announced  by  Judge  Gas- 
ton in  EllU  Y.  Portsmouth  etc.  R.  R.  Co.^  2  Ired.  138,  and 
reaffirmed,  as  stated  above,  in  Aycock  v.  Raleigh  etc.  R.  R.  Oo,^ 
89  N.  C.  821. 

Thus  far,  in  the  consideration  of  this  matter,  we  have  left 
out  of  view  the  contention  of  the  defendant  that  the  plaintiff's 
own  evidence  disclosed  the  fact  that  his  intestate  was  guilty 
of  contributory  negligence,  or  at  any  rate  that  the  facts  so 
established,  taken  m  connection  with  other  facts  *^  which 
defendant's  witnesses  testified  to,  if  found  by  the  jury,  con* 
victed  him  of  contributory  negligence;  and  we  have  also 
kept  out  of  view  the  contention  of  the  plaintiff  that  there  was 
no  evidence  of  contributory  negligence  on  the  part  of  the 
deceased.  His  honor  was  asked  so  to  tell  the  jury,  and  he 
refused  so  to  instruct  them. 

In  this  state  by  statute  the  burden  of  showing  contributory 
negligence  in  this  action  is  thrown  oo  the  defendant    What  is 
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Dogligenoe  is  a  question  of  law  to  be  declared  by  the  court: 
Emry  v.  RaUigh  etc.  R.  R.  Co.,  109  M.  C.  589,  and  eases  cited. 
It  was  incumbent  on  the  defendant,  therefore,  to  show  £ftcii 
either  admitted  or  proved  by  the  plaintiff,  or  testified  to  bj 
his  own  witnesses,  and  found  by  the  jury,  from  which  the 
court  would  draw  the  legal  inference  that  the  deceased  was 
negligent,  and  direct  the  jury  to  render  a  verdict  declaratorr 
of  this  legal  inference,  they  having  first  determined  that  all 
the  disputed  facts  pertaining  to  this  part  of  the  controTersy 
were  established  by  a  preponderance  of  the  testimony. 

After  a  careful  examination  of  all  the  evidence  adduced  on 
the  trial,  and  after  a  full  consideration  of  the  argument  of  the 
able  counsel  for  the  defendant,  we  are  clearly  of  the  opinios 
that  there  was  no  evidence  of  contributory  negligence,  and  hii 
honor  should  so  have  told  the  jury. 

A  child  is  held  to  such  care  and  prudenoe  as  ia  usual 
among  children  of  his  age  and  capacity:  Murray  y.  Riehnumd 
etc.  R.  R.  Co,,  93  N.  G.  92.  The  defendant  contends  that  the 
deceased  was  ten  years  of  age,  **  a  very  healthy,  intelligent, 
moral,  and  industrious  boy."  Let  us  assume  this  to  be  true. 
As  he  returned  to  his  home  the  morning  of  his  death,  passing 
along  the  streets  of  the  city,  he  was  trespassing  oo  no  one*8 
property.  He  was  walking  where  he  had  a  right  to  walk 
— not  by  mere  permission  or  invitation,  but  because  he  as 
one  of  the  public  had  an  absolute  right  so  to  do.  *^^  The 
wire  was  on  the  sidewalk.  Only  one  witness  saw  him  when 
*'  he  took  hold  of  the  wire,  and  the  wire  threw  him  in  the 
ditch."  That  witness  testified  that  ^'  he  did  not  have  to  reach 
for  it;  he  just  reached  out  his  hand  and  took  it;  he  did  not 
have  to  stoop."  No  witness  testified  that  there  was  any  thing 
from  which  oven  an  adult  could  have  inferred  that  this  wire 
was  carrying  a  deadly  current  of  electricity,  or  indeed  any 
current  at  all.  True,  the  witness  who  saw  him  grasp  the  wire, 
when  he  came  to  his  rescue,  saw  the  fiery  indications  of  the 
pasbing  of  tlie  current  from  the  wire  to  his  hand,  and  several 
witnesses  deposed  that  after  the  accident  and  the  throwing  of 
the  wire  into  a  yard  where  there  was  wet  grass,  they  noted 
that  the  wire  was  ^  steaming"  at  the  point  where  one  of  its 
coils  touched  the  sidewalk,  and  also  at  its  extremity  in  the 
yard.  Grant  this  tQ  be  true,  and  yet  there  is  not,  as  it  seems 
to  us,  any  evidence  that  it  was  *' steaming"  when  the  deceased 
caught  the  wire,  or  if  it  was,  that  its  "steaming"  was  such  as 
to  carry  to  a  boy  passing  along  a  warning  that  he  must  not 
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touch  it.  We  should  be  very  loth  to  declare  an  adult  guilty 
of  negligence  for  grasping  a  wire  such  as  this  one  under  cir* 
cuiijstnnces  such  as  the  defendant  contends  surrounded  the 
deceased.  We  certainly  cannot  declare  that  this  boy,  whose 
conduct  must  be  judged  with  due  regard  for  his  boyish  nature 
and  habits,  negligently  caused  his  own  death*  The  instruc- 
tion that  '^  upon  the  evidence  the  plaintiff's  intestate  was  not 
guilty  of  contributory  negligence"  should  have  been  given* 

It  follows  from  what  has  been  said,  that  as  the  case  was 
presented  at  the  trial,  his  honor  should  have  told  the  jury  to 
answer  the  second  issue  No,  and  should  have  told  them  to 
answer  the  first  issue  Yes,  if  they  believed  the  plaintiffs  evi* 
dence,  unless  the  prima  facie  case  of  negligence  made  out 
against  the  defendant  was  rebutted.  It  is  said  in  Hfiore  '^* 
v.  Parkery  91  N.  C*  275,  that  proof  of  care  on  the  part  of  the 
defendant,  or  of  some  extraordinary  accident  which  renders 
care  useless,  is  required  to  rebut  the  presumption.  Inasmuch 
as  there  must  be  a  new  trial  for  the  error  above  stated,  it  may 
be  well  to  declare  what  degree  of  care  is  required  of  the  de- 
fendant. 

It  is  due  to  the  citizen  that  electric  companies  that  are 
permitted  to  use  for  their  own  purposes  the  streets  of  a  city 
or  town  shall  be  required  to  exercise  the  utmost  degree  of 
care  in  the  construction,  inspection,  and  repair  of  their  wires 
and  poles,  to  the  end  that  travelers  along  the  highway  may 
not  be  injured  by  their  appliances*  The  danger  is  great,  and 
care  and  watchfulness  must  be  commensurate  to  it*  Passen- 
gers on  railroad  trains  have  a  right  to  expect  and  require  the 
exercise  by  the  carrier  of  the  utmost  care,  so  far  as  human 
skill  and  foresight  can  go,  for  the  reason  that  a  neglect  of 
duty  in  such  case  is  likely  to  result  in  great  bodily  harm, 
and  sometimes  death,  to  those  who  are  compelled  to  use  that 
means  of  conveyance.  *'As  the  result  of  the  least  negligence 
may  be  of  so  fatal  a  nature,  the  duty  of  vigilance  on  the  part 
of  the  carrier  requires  the  exercise  of  that  amount  of  care  and 
skill  in  order  to  prevent  accidents":  Ray  on  Negligence  of 
Imposed  Duties,  63. 

All  the  reasons  that  support  the  rigid  enforcement  of  this 
rigid  rule  against  the  carrier  of  passengers  by  steam  apply 
with  double  force  to  those  who  are  allowed  to  place  above  the 
streets  of  a  city  wires  charged  with  a  deadly  current  of  eleo- 
tricity,  or  liable  to  become  so  charged.  The  requirement 
does  not  carry  with  it  too  heavy  a  burden.     Human  skill  can 
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easilj  plaoe  wires  and  poles  so  that  they  will  not  break  ani 
Call,  unless  subjected  to  some  strain  that  could  not  be  antici- 
pated, and  it  oan  as  readily  present  the  po68ibilitj  under 
ordinary  ^^ironmstanoes  of  the  contact  of  wires  that  should 
not  be  allowed  to  touch  one  *^*  another.  There  was  error  is 
allowing  the  defendant  to  pro?e  that  there  waa  published  in 
one  of  the  city  newspapers  **  a  general  statement''  by  an  eke- 
tric  street  railway  company  to  the  effect  that  its  carrent  wai 
not  a  deadly  one — was  not  fatal  to  human  life.  That  fact 
could  not  excuse  the  defendant  If  it  acted  npon  such  a 
statementi  and  without  further  inquiry  or  examination  coa- 
ducted  itself  in  the  insulation  of  the  wires  as  if  the  etatemetit 
was  true,  that  was  to  be  negligenti  for  in  such  an  affair  to  be 
mistakqp  and  in  error  is  to  be  careless.  The  fact  that  such 
a  publication  was  made  was  irrelevant  to  the  isBnes  in  the 
cause.  What  has  been  said  seems  sufficient  to  guide  the  next 
trial  of  the  case* 
New  triaL 

Klsotkio  OompoaATiosa— Dvrrr  to  Kskp  Taam  Wnoe  nr  Sawm  Cos* 
DrnoM,  AMD  LiABiUTT  fos  A  Taommm  SO  TO  DO:  8m  CSememtB  ▼.  Lmnm 
mma  Bleetrie  Ught  Co,,  44  U.  Ann.  S92;  82  Am.  Si.  Rep.  S48;  SleetncR^ 
Co.  T.  SMkm,  89  Tenn.  423;  SA  Am.  8k  Rep.  614,  nad  Um  note  to  QOmm  r. 
Dtlaww  ote.  Ocmal  Ooi,  86  Am.  8t  Rap.  822. 

NsououiOB— DsQRBS  ov  Carb  SzpaoTsa  or  GHiLBanr. — Th^  waeamn 
of  the  retpoaeiUUty  of  a  ohUd  for  negligenoe  is  hie  onpooitj  to  noo  aad 
Appreciate  danger,  and  in  the  abeenoe  of  dear  eTideiioe  of  a  laok  of  i^  he  viH 
be  held  to  mieh  meaenre  of  dieoretton  aa  ie  nsnal  in  thoae  of  hie  ago  aod 
experienoet  K^tr  t.  SthwetJt,  144  Pn.  St  84S;  27  Am.  St.  Rep.  633;  Il£mm 
CenL  B.  R.  Co.  t.  Shier,  128  lU.  91;  16  Am.  St.  Rep.  242;  SmUk  ▼.  O'Om- 
ner,  48  Pa.  St  218;  86  Am.  Deo.  682;  Mangam  ▼.  BrooUyn  R.  IL  Co.,  38 
N.  Y.  466;  98  Am.  Deo.  66^  and  note;  Tmat  t.  WUkomoL  He.  B.  B,  Cbu,  81 
Minn.  164;  18  Am.  St  Rep.  886,  and  note.  Bnt  loe  Waiem  eie.  B,  B.  Co, 
▼.  Tomng,  81  Oa.  887.  18  Am.  St  Rep.  8201  where  it  was  hold  that  noither 
the  aTorage  child  of  ite  own  age  nor  the  pmdent  man  ie  a  etaadnrd  by 
which  to  meainre  the  diligonoe  of  a  ohtld,  bnt  snob  eeio  aa  the  eapaeity  ef 
the  partionlar  ohild  enables  it  to  nso,  naturally  and  reasonably,  is  whnt  te 
Uw  Mqnirass  To  the  saaM  oOmI^  sso  €hi(f0k.  4^  Oa  ▼•  Mo  Wkkior^  77  Tw. 
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Davib  V.  Whitakbs. 

(114  Nons  Cabouka*  STt.] 
RwiBTBATioir  09  A  DwMD  IB  CoMrLini  WHm  It  BIS  maam  Womd  wifk 

the  rtgistor  for  raoh  regittration. 

RlQISTRATIOir  OF  D»D6.~ThB  FaILUBB  09  TBI  RmORDXB  OF  DBBM  TO 

Imdxx  a  ooiiTeyaaoe  left  with  him  for  regittratioii,  and  whioh  ii  other- 
wiae  daly  regUtared,  doea  not  impair  tha  lagal  afltal  of  tho  lagiitratioa 

JZ.  0.  Burton^  for  the  plaintiffs. 
/.  M.  MtJlen^  for  the  defendants. 

*^*  Shepherd,  G.  J.  The  only  qaestion  presented  for  our 
conBideration  ie  whether  the  deed  to  Spier  Whitaker,  trustee, 
was  properly  registered,  so  as  to  give  it  priority  over  the  deed 
executed  to  Dobie  A  Go.  on  the  28th  of  January,  1890.  The 
deed  to  Whitaker  was  duly  admitted  to  probate  on  the  15th 
of  Januaiy,  1888,  and  ordered  to  be  registered  with  the  cer- 
tificate of  the  clerk  of  the  superior  court,  and  on  the  same 
day,  together  with  the  fee  for  its  registration,  it  was  delivered 
by  the  clerk  to  the  register  of  deeds,  who  made  thereon  the 
following  indorsement:  *' Received  and  recorded  January  15, 
1883,  in  book  69,  at  page  895/'  The  deed  was  duly  registered 
on  that  day,  but  the  register  of  deeds  failed  to  index  the 
same  either  *®^  in  the  book  in  which  it  is  registered  or  in 
the  cross-index  provided  by  section  8664  of  the  code. 

It  is  laid  down  in  1  Jones  on  Mortgages,  section  553,  that 
^*The  general  policy  of  the  recording  acts  is  to  make  the  fil- 
ing of  a  deed,  duly  executed  and  acknowledged,  with  the 
proper  oflBcer,  constructive  notice  from  that  time;  and  although 
it  be  provided  that  the  register  shall  make  an  index  for  the 
purpose  of  affording  a  correct  and  easy  reference  to  the  books 
of  record  in  his  oflSce,  the  index  is  designed  not  for  the  pro- 
tection of  the  party  recording  his  conveyance,  but  for  the 
convenience  of  those  searching  the  records;  and  instead  of 
being  a  part  of  the  record  it  only  shows  the  way  to  the  record. 
It  is  in  no  way  necessary  that  a  conveyance  shall  be  indexed 
as  well  as  recorded  in  order  to  make  it  a  valid  notice.'' 

That  the  filing  the  deed  with  the  register  had  the  effect  of 
registration  has  always  been  understood  to  be  the  law  in  this 
state,  and  such  very  clearly  has  been  the  construction  put  by 
this  court  on  the  act  of  1829,  which  now  constitutes  section 
8664  of  the  code:  MeKinnon  v.  McLean,  2  Dev.  A  B.  79; 
MetU  V.  Bright,  4  Dev.  A  B.  178;  82  Am.  Dec.  683;  Parker  v. 
Seoit,  64  N.  G.  118.  In  the  case  last  named  the  court  said: 
*^  The  deed  in  trust  was  delivered  to  the  register  for  registra- 


794  Davis  «•  Wuitakeb.  [N.  Caroling 

tion  at  10  o'clock  A.  M.  on  the  twentieth  day  of  December, 
1866,  and  was  actually  registered  on  the  twentieth  daj  of 
January,  1867,  as  appears  from  the  certificate  of  the  register. 
In  contemplation  of  law  the  deed  in  trust  was  duly  registered 
from  the  time  of  its  delivery  to  the  register,  and  from  that 
time  was  good  against  creditors."  The  case  of  Moon  t.  Baq- 
land^  74  N.  C.  843,  is  not  in  conflict  with  this  well-established 
doctrine,  as  it  appears  that  the  mortgage  was  left  with  the 
register  with  directions  ^'  not  to  register  the  same  until  he 
should  be  thereafter  required  by  the  plaintiff  to  do  sa"  Id 
contemplation  of  law  the  mortgage  had  not  been  deUvered  to 
the  register  for  registration. 

^^^  In  some  of  the  states  such  effect  is  not  given  to  the 
filing  for  registration,  but  even  in  those  states,  with  but  one 
exception,  it  is  held,  says  Judge  Freeman,  ^  that  a  deed  prop- 
erly filed  and  copied  into  the  record  is  recorded  within  the 
meaning  of  the  registration  laws,  and  imparts  notice  to  subse- 
quent purchasers,  notwithstanding  the  failure  of  the  recorder 
to  properly  index  it,  and  that  the  index  is  no  part  of  the 
record."  See  note  to  Green  v.  OarringUm^  91  Am.  Dec.  109, 
in  which  many  cases  are  cited  sustaining  the  views  of  the 
annotator. 

In  consideration  of  the  decisions  of  this  court,  agreeing  as 
they  do  with  the  preponderance  of  authority  in  other  juris- 
dictions, we  do  not  feel  justified  in  departing  from  the  doc> 
trine  that  the  filing  for  registration  is  in  itself  constractiTe 
notice;  and,  if  this  be  so,  it  must  follow  that  the  failure  of  the 
register  to  index  a  deed,  which  has  actually  been  registered, 
cannot  impair  its  efficacy. 

It  is  true  that  in  Dewey  ▼.  Sugg^  109  N.  G.  828,  it  was  held 
to  be  essential  to  a  judgment  lien  that  it  should  be  properly 
indexed,  but  the  decision  turned  upon  the  construction  of  the 
statute,  and  the  indexing  was  considered  to  be  an  essential 
element  to  the  creation  of  that  particular  kind  of  lien.  A 
judgment  must  be  actually  docketed  by  a  compliance  with 
nil  the  statutory  requirements  before  it  becomeB  a  lien,  whereas, 
as  we  have  seen,  a  registration  is  valid  upon  the  mere  filing  for 
registration. 

In  the  absence  of  more  explicit  legislation  we  cannot  hold 
that  the  statute  directing  the  indexing  of  deeds,  etc.  (Code^ 
sec.  3664),  has  the  effect  of  repealing  the  existing  law  as 
declared  by  this  court. 

Affirmed. 
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Dkbds  — Registration  (n;  Whbv  Ck>iiPLn'i.— Th«  dvty  of  a  partj 
required  to  file  a  paper  is  complete  when  ha  has  placed  it  in  the  hands  of  tha 
proper  castodian  at  the  proper  time  and  in  tha  proper  place:  J7ooi;  v.  Fenner, 
IS  Col.  283;  36  Am.  St  Rep.  277,  and  note;  Bedm  ▼•  Morreli.  76  Mich.  114; 
]5  Am.  St.  Rep.  288,  and  extended  note.  Under  a  statute  providing  that 
every  deed  entitled  to  be  recorded  shall  be  recorded  as  of  the  time  when  it 
was  delivered  to  the  clerk  for  that  purpose,  and  shall  be  considered  recorded 
from  the  time  of  snch  delivery,  it  is  oonclnsive  notice  to  all  subsequent  pur- 
chasers and  mortgagees,  whether  aotoally  recorded  or  not:  DenUng  v.  MUe$t 
35  Neb.  739;  37  Am.  St  Rep.  464,  and  note. 

Deeds— Rbgistratiok^Nbcbssitt  vob  Indexing. — ^In  order  that  a  deed 
may  constitute  constructive  notice  it  must  ba  duly  and  properly  recorded 
and  indexed,  the  index  being  an  eesential  part  of  the  record:  Biidtie  v.  Cfrif" 
m»,  1  Wash.  429;  22  Am.  St.  Rep.  166,  and  note;  SUe§  v.  AOm,  80  Wis. 
219;  27  Am.  St  Rep.  32;  and  note.  See,  also^  tha  aztanded  nota  to  (Trwn  v. 
Otta-ritigUm,  91  Am.  Dea  100. 


First  National  Bank  v.  Davm. 

(114  MOMTH  CaBOLINA,  MSw) 

Banks  and  Banking.— Thi  Rblation  bstwxin  a  Bakk  TBANsmrriNG 
Paper  fob  Collkction  and  thb  Bank  Rioxiting  and  Coixicting 
Sdoh  Papxb  and  mingling  its  proceeds  with  its  other  funds  is  that  of 
debtor  and  creditor  merely,  and  the  creditor  bank  has  no  lien  upon  or 
for  moneys  collected,  and  no  preferenoa  over  the  other  ereditors  of  the 
receiving  bank. 

Action  by  the  First  National  Bank  of  Richmond  against 
Davis,  receiver  of  the  Bank  of  New  Hanover,  and  Leach,  re- 
ceiver of  a  branch  of  the  same  bank,  doing  business  at  Wades- 
boro.  The  Bank  of  New  Hanover  was  in  the  habit  of  receiving 
from  plaintiff*  checks  and  other  evidences  of  indebtedness  for 
collection,  charging  fur  its  services  as  collecting  agent  and 
remitting  daily  the  proceeds  of  its  collections.  By  letters 
bearing  various  dates  from  May  21,  1893  to  June  14th  of  the 
same  year,  the  collections  in  question  had  been  forwarded. 
On  June  19th  the  Bunk  of  New  Hanover  made  an  assign- 
ment, and  receivers  were  appointed.  Its  cashier  had  no 
knowledge  of  its  insolvency  until  it  had  actually  failed. 
Neither  bank  kept  any  regular  deposit  account  for  or  with 
the  other.  At  the  time^  of  its  suspension  the  insolvent  bank 
had  received  from  plaintiff  for  collection  twelve  thousand 
two  hundred  and  eighty«six  dollars  and  ninety-two  cents,  for 
which  it  had  received  in  payment  forty-six  dollars  and  eleven 
cents  in^  cash  and  the  balance  in  checks  on  itself  and  on 
another!  bank.  The  moneys  and  checks  received  and  col- 
lected were  not  kept  separate,  but  were  mingled  together  in 
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one  general  fond  with  the  other  moneja  and  property  of  thi 
insolvent  bank.  The  object  of  ibe  present  mction  wu  to 
obtain  a  preference  in  &yor  of  the  plaintifTliBr  the  amooDtol 
the  collectionB  made  and  not  paid  over. 

Tkoma$  W.  8irang$  and  IfdM  Ifeorea,  tat  ibe  plaintiC 
O0arg4  DavU  amd  0§org$  Bowmlrm^  for  the  defndanta 

*^  BuBWBLLyJ.  Afteracarefnl  examination  df  the  nonier- 
one  authoritiee  cited  by  the  counsel  representing  the  partki 
to  this  cause  we  have  come  to  the  conclusion,  upon  the  itcto 
found,  that  the  relation  of  the  Bank  of  New  Hanover  to  tbff 
plaintiff  bank,  at  the  time  of  the  appointment  of  the  defend- 
ant receiver,  was  merely  that  of  debtor  to  creditor  as  to  the 
Buin  of  money  which  is  in  controversy  in  this  suit.  The  two 
banks  must  be  presumed  to  have  entered  into  the  ooDtnct 
between  them  with  the  expectation  and  implied  agreeineDt 
that,  in  the  transaction  of  the  business  provided  for  by  tbii 
contract^  each  would  act  according  to  well-known  and  estab- 
lished rules  and  customs  in  such  business:  Ptanten'  eU.  Bant 
V.  Fxr$i  Nat.  Bank,  76  N.  C.  584;  Marine  Bank  t.  FuUan  Ba^k 
2  Wall.  252. 

Now,  it  is  a  well-known  and  established  custom  of  btnb, 
when  acting  as  collecting  agents  either  for  other  banks  or 
indeed  for  any  customer,  to  put  all  collections  made  by  ^ 
them  into  the  general  fund  of  the  bank,  unless  directed  to 
make  of  them  a  special  depositi  and  use  them  from  hoar  to 
hour  and  from  day  to  day  in  the  transaction  of  their  carrent 
business,  and,  when  the  day  or  the  hour  arrives  for  making 
remittances,  to  send  to  the  bank  or  other  customer  for  whom 
the  collection  was  made,  not  the  identical  currency  or  money 
collected,  but  money  or  currency  taken  from  the  general  fond 
without  any  reference  to  its  identity,  or,  as  is  far  oftener  done, 
its  cashier's  check  on  itself  or  some  other  bank,  or  in  some 
way  to  eflfect  a  transfer  of  the  fund  by  the  use  of  credits  of 
one  kind  or  another,  without  the  handling  and  shipping  of 
any  actual  money  or  currency  at  alL  Speaking  of  such  so 
agreement  Justice  Miller  said,  in  Marine  Bank  v.  FvlUm  Bank, 
2  Wall.  252,  that  'Hbe  truth  undoubtedly  is  that  both  parties 
understood  that  when  the  money  was  collected  the  plaintiff 
was  to  have  credit  with  the  defendant  for  the  amount  of  the 
collection,  and  that  the  defendant  would  use  the  money  is 
its  business.  Thus  the  defendant  was  guilty  of  no  wrong  in 
using  the  money,  because  it  became  its  own.    It  was  used  by 
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the  bank  in  the  same  manner  that  it  need  the  money  depos* 
ited  with  it  that  day  by  city  customers,  and  the  relation 
between  the  two  banks  was  the  same  as  that  between  the  Chi- 
cago Bank  and  its  city  depositors.'^  And  he  adds  that  *'  it 
would  be  a  waste  of  argument  to  attempt  to  prove  that  this 
«v;iB  a  debtor  and  creditor  relation."  This  is  cited  with  ap- 
proval in  Commercial  Bank  y.  Armstrong^  148  U.  S.  50,  where 
Mr.  Justice  Brewer  said:  *'  Bearing  in  mind  the  custom  of 
banks,  it  cannot  be  that  the  parties  understood  that  the  col- 
lections made  by  the  Fidelity  during  the  intervals  between 
the  days  of  remitting  were  to  be  made  special  deposits,  but, 
on  the  contrary,  it  is  clear  that  they  intended  that  the  moneys 
thus  received  should  pass  into  the  general  funds  of  the  bank 
and  be  used  by  it  as  other  funds,  and  '^^  that  when  the  day 
for  remitting  came  the  remittance  should  be  made  out  of 
such  general  funds."  And  in  that  case  it  was  decided  that, 
as  to  all  money  actually  collected  by  the  Fidelity  Bank  and 
put  into  its  general  fund  under  authority  implied  from  the 
customs  of  banks,  the  relation  of  that  bank  to  the  bank  for 
whom  it  was  acting  as  collecting  agent  was  simply  that  of  a 
debtor  to  a  creditor. 

It  is  true  that  in  the  cases  cited  above  the  contracts  pro* 
vided  that  the  collecting  bank  should  remit,  not  daily  or  on 
the  day  of  collection,  but  at  stated  periods.  But  we  do  not 
think  that  difference  in  the  terms  of  the  contracts  can  make 
the  principles  fixed  by  those  high  authorities  inapplicable 
here.  The  test  is.  Did  the  plaintiff  bank  agree  expressly  or 
impliedly  that  the  proceeds  of  drafts,  checks,  etc.,  sent  by  it 
to  its  collecting  agent,  the  Bank  of  New  Hanover,  should  not 
be  held  by  the  latter  as  a  special  deposit,  but  merely  mingled 
with  the  other  funds  coming  in  and  used  in  the  daily  intri- 
cate payments  and  collections  of  its  usual  business?  Such  an 
understanding  or  agreement  does  not  appear  to  us  at  all 
inconsistent  with  the  expressed  stipulation  that  remittances 
should  be  made  each  day.  This  stipulation  only  required 
that  that  should  be  done  each  day  which,  under  the  contracts 
under  consideration  in  the  cases  cited  above,  was  to  be  done 
— not  daily,  but  at  longer  intervals.  The  important  point  is 
not,  as  we  have  said,  when  or  how  often  the  remittanoes  were 
to  be  made,  but  whether  it  was  understood  that  the  collecting 
bank  could  and  would  transact  the  business  as  it  did,  treating 
the  checks,  drafts,  etc.,  sent  it  as  its  own  in  its  daily  trans- 
actions, keeping  viimoranda  or  book  entries  to  show  how  much 
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was  due  to  the  plaintiff  and  to  other  banks  for  wliora  it  was 
doing  like  services,  and  then,  at  a  convenient  hour  and  in 
some  convenient  way,  transferring  to  the  plaintiff  bank  the 
money  due  to  it.  The  manner  of  keeping  the  account  was 
immaterial — ^a  mere  *^  matter  of  book-keeping.  launder 
the  contract,  it  was  not  wrongful  for  the  Bank  of  Hanover  to 
use  money  coming  to  it  from  the  collection  of  plaintiff 's  drafts, 
checks,  etc.,  as  its  own  and  remit  other  money  or  other  checks 
and  drafts  to  the  plaintiff  therefor,  then  it  must  be  that  there 
was  no  breach  of  trust  or  unlawful  conversion  in  the  conduct  of 
the  officers  of  the  Bank  of  New  Hanover  in  the  conduct  of  this 
business  for  plaintiff.  It  seems  to  us  plain  that  both  banks 
must  have  dearly  understood  that  the  relation  of  principal 
and  agent,  as  to  any  particular  check  or  draft  sent  for  oolleo- 
tion,  ceased  just  as  soon  as  cash  or  its  equivalent  was  received 
by  the  collecting  bank,  and  that  immediately  there  was  sub- 
stituted for  that  relation,  as  to  that  cash,  the  relation  of  debtor 
and  creditor.  To  announce  a  contrary  conclusion  would  be 
to  declare  that  the  officers  of  hundreds  of  the  banks  of  the 
country  were  daily  unlawfully  and  wrongfully  converting  to 
the  use  of  their  institutions  the  property  of  their  correspond- 
ent banks. 

If  the  cashier  of  the  Bank  of  New  Hanover  had  become 
aware  before  its  failure  that  the  bank  was  insolvent  that 
knowledge  would  perhaps  have  had  the  effect  to  annul  his 
right,  implied  from  the  terms  of  the  contract  and  the  estab- 
lished customs  of  such  business,  to  use  the  collected  funds  of 
the  plaintiff  as  he  did.  It  is  found  as  a  fact  that  he  had  no 
knowledge;  therefore  the  expressed  contract  between  the  par- 
ties, with  its  necessary  implication  as  to  the  disposition  to  be 
made  of  the  plaintiff's  money  as  soon  as  any  of  it  was  col- 
lected, remained  in  force  till  the  failure.  Here  there  was  no 
unlawful  conversion  of  the  funds  of  the  plaintiff  bank,  and 
there  is  no  necessity  for  the  discussion  of  the  important  ques- 
tion presented  in  the  brief  of  the  learned  counsel  for  plaintiff 
in  regard  to  following  funds  that  have  been  improperly  used 
by  a  faithless  trustee  or  agent. 

The  plaintiff  has  no  lien  upon  or  right  to  the  cash  or  ^^ 

other  assets  that  came  to  the  hands  of  the  receiver  that  is 

superior  to  the  claims  of  other  banks  whose  relations  to  the 

insolvent  bank  were  similar  tothe  plaintiff's,  or  to  the  claims 

•of  its  depositors^    All  these,  unless  some  special  circumstances 
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confer  epecial  riglits,  must  stand  aa  mere  creditors  and  8hai« 
equally  in  the  funds  to  be  distributed. 
The  judgment  is  affirmed. 

Banks — Rblatioh  bbtwien  Bakk  TBAifSMiTrma  Papib  vob  Oollbq. 
TioN  AND  Bank  Rbokitino  Samb.— The  title  to  oommercial  paper  reoeiTed 
for  collection  by  a  bank  and  forwarded  to  it*  correspoadent  in  the  usual 
ooarse  of  boeiuesiy  withont  any  ezpreas  agreement  in  referenoe  thereto,  doea 
i«ot  Teat  in  anoh  correspondent,  eyen  if  it  baa  remitted  upon  the  general 
accoont  in  anticipation  of  colleetiona:  National  Park  Bank  ▼.  Seaboard  Bank, 
114  N.  Y.  28;  11  Am.  St.  Bep.  612^  and  note.  See  the  extended  nott^  to 
Finl  IfaL  Bank  ▼.  Straws,  14  Am.  St.  Rap.  5S8^  and  AUm  t.  MmxkuiUi* 
B<ink,  84  Am.  Dao.  Sid 


Bottoms  v.  Sbaboabd  and  Roanokb  R  R  Go. 

[Hi  NOSTH  CASOUNA,  609.] 

NsaLiaaHas,  Who  hat  Bigovkb  ior. — To  maintain  an  action  for  negli* 
gence  the  plaintiff  mnat  ahow  the  existence  of  a  duty  to  him  on  the  part 
of  the  defendant. 

Nkgligxnck,  Ck>NTRiBUTORT  OB  Infant. — An  infant  only  twenty-two 
montha  old  is  incapable  of  contributory  negligence. 

NiGLiGKNOx,  Ck)NTBiBUTORT  or  Pabknt. — ^The  contributory  negligence  of  a 
parent  cannot  relicTc  from  liability  to  an  infant,  itaelf  of  too  tender  yeara 
to  be  chargeable  with  negligence,  a  person  throngh  whose  negligence  such 
infant  has  been  injured. 

Railway  Corporations,  Child  on  Track,  Butt  to.— If  a  child  is  on  the 
track  of  a  railway  of  auch  an  age  that  it  canuut  comprehend  the  danger, 
and  the  defendanta'  aervanta  in  diarge  of  the  train,  by  the  exercise  of 
reasonable  care  and  prudence,  could  have  discovered  the  child  in  time 
to  stop  the  train  it  was  their  duty  to  do  so;  or,  if  they,  in  the  exercise 
of  ordinary  care  and  prudence,  could  have  discovered  that  the  child  waa 
going  towards  the  track  or  running  along  very  near  it  so  as  to  render  it 
probable  that  it  would  go  on  the  track,  and  such  discovery  could  have 
been  made  in  time  to  stop  the  train,  it  was  their  duty  to  stop.  If,  on 
the  other  hand,  the  child  came  on  the  track  suddenly  and  unexpectedly, 
ao  near  that  it  could  not  be  discovered  in  time  to  stop  the  train  in  the 
exercise  of  ordinary  care,  or  if  the  engineer  and  fireman  were,  by  neces- 
sary attendance  on  their  duties,  prevented  from  seeing  the  child  until  too 
late  to  stop  the  engine  in  the  exercise  of  ordinary  care  in  time  to  avoid 
harm  to  the  child,  then  there  is  no  negligent  act  nor  liability  for  result- 
ing injury. 

Action  to  recover  for  injuries  suffered  by  plaintiff,  an  infant, 
from  being  struck  by  the  defendant's  train.  The  court  sub- 
mitted to  the  jury  four  issues,  to  wit:  "  1.  Was  the  plaintiff 
injured  by  the  negligence  of  defendant?  2.  Did  plaintiff's 
own  negligence  contribute  to  his  injury?  3.  Notwithstanding 
the  contributory  negligence  of  plaintiff^  could  .defendant  have 
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avoided  the  injury  by  the  exerciee  of  ordinary  care  and  pru« 
dencef  4.  What  damage  is  plaintiff  entitled  to  recover? 
The  evidence  on  the  part  of  the  plaintiff  tended  to  show  that 
he  was  struck  by  defendant's  train  at  about  11  o'clock  in  the 
forenoon;  that  there  was  no  ringing  of  the  bell  or  blowing  of 
the  whistle,  and  that  the  engineer  by  looking  out  could  have 
seen  the  child  for  a  distance  of  five  hundred  yards  before  it 
was  struck;  that  the  child  was  at  the  time  of  receiving  the 
injury  twenty*two  months  of  age,  and  was  upon  the  track; 
and  the  train  was  running  at  good  speed.  The  court  upon  the 
first  issue  charged  the  jury  as  follows:  ^If  the  defendant,  by 
the  exercise  of  reasonable  care  and  prudence,  could  have  dis- 
covered the  child  on  the  track  in  time  to  have  stopped  the 
train  it  was  its  duty  to  have  done  so;  or,  if  defendant,  in  the 
exercise  of  reasonable  or  ordinary  care  and  prudence,  could 
have  discovered  that  a  child  of  the  age  of  twenty-two  months, 
or  very  small,  was  going  towards  the  track  or  running  along 
very  near  it,  so  as  to  render  probable  that  it  would  go  on  the 
track,  and  discovery  could  have  been  made  in  time  to  have 
stopped  the  train,  it  was  the  defendant's  duty  to  stop,  and  the 
defendant  would  be  guilty  of  negligence  in  failing  to  stop. 
The  engineer  has  a  right  to  suppose  that  an  adult  will  leave 
the  track  and  continue  his  speed,  but  when  a  child,  without 
discretion  or  intelligence,  is  seen,  or  could  have  been  seen^its 
presence  must  be  regarded.  If  the  child  came  on  the  track 
suddenly  or  unexpectedly,  so  near  ahead  of  the  train  that  it 
could  not  be  discovered  in  time  to  stop  the  train  in  the  exer- 
cise of  ordinary  care,  then  there  is  no  negligence;  or,  if  it 
came  on  the  track  when  the  engineer  and  fireman  were 
engaged  in  their  necessary  duties  in  the  cab,  and  they  were 
so  engaged  long  enough  to  prevent  them  from  observing  the 
child,  then  there  was  no  negligence.  The  engineer's  first 
duty  to  passengers  is  to  keep  his  engine  in  proper  condition, 
and  also  to  keep  a  proper  outlook  on  the  track,  and  for  objects 
so  near  it  as  to  make  their  presence  a  probable  obstruction  or 
interruption.  If  the  sight  of  the  child  was  prevented  by  the 
necessary  attendance  by  the  engineer  and  fireman  to  matters 
inside  the  cab,  and  this  continued  until  the  time  they  reached 
the  child  or  came  so  near  it  that  the  engine  could  not  be 
stopped  in  the  exercise  of  ordinary  care,  the  defendant  would 
not  be  guilty  of  negligence."  The  court  further  charged  the  jury 
that  if  they  believed  the  evidence  they  should  answer  the  sec- 
ond issue  in  the  affirmative.    The  court  also  charged  the  jury 
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as  to  the  third  issue  as  foILo^rs:  *^  But  the  contributory  negli* 
gence  of  plaintiff  does  not  necessarily  justify  or  exousethe  de- 
fendant. If,  notwithstanding  this  negligence  of  the  plaintilT, 
the  defendant  could  have  avoided  inflicting  the  injury  by  the 
exercise  of  ordinary  care,  the  defendant  would  still  be  respon- 
sible, and  the  jury  should  answer  the  third  issue,  '' Yes«"  If 
the  defendant,  by  the  exercise  of  reasonable  or  ordinary  care 
and  prudence,  could  have  discovered  the  child  on  the  traok  in 
time  to  have  stopped  the  train  it  was  its  duty  to  liavedoneso; 
or,  if  defendant,  in  the  exercise  of  reasonable  or  ordinary  care 
and  prudence,  could  have  discovered  that  a  child  of  the  age  of 
twenty-two  months,  or  very  small,  was  going  toward  the  track 
or  running  along  very  near  it,  so  as  to  render  it  probable  that 
it  would  go  on  the  track,  and  discovery  could  have  been  made 
in  time  to  have  stopped  the  train,  it  was  the  defendant's  duty 
to  stop.  The  engineer  has  a  right  to  suppose  that  an  nduit 
will  leave  the  track  and  continue  his  speed,  but  when  a  child, 
without  discretion  or  iutelligence,  is  sejn,  or  could  have  been 
seen,  its  presence  must  be  regarded.  If  the  child  came  on 
the  track  suddenly  or  unexpectedly,  so  near  ahead  of  tlM 
train  that  it  could  not  be  seen  in  time  to  stop  the  train  in  the 
exercise  of  ordinary  care,  then  you  will  answer  the  third 
issue,  'No.'  The  engineer's  first  duty  to  passengers  is  to 
keep  his  engine  In  proper  condition,  and  also  to  keep  a  proi>er 
lookout  on  the  track,  and  for  objects  so  near  it  as  to  make 
their  presence  a  probable  obstruction  or  interference,  and  ii 
the  sight  of  the  child  was  prevented  by  the  necessary  attend- 
ance by  the  engineer  and  fireman  to  matters  inside  the  cab, 
and  this  continued  until  the  time  they  reached  the  child,  or 
so  near  the  child  that  the  engineer  could  not  have  stopped 
the  train  by  the  exercise  of  ordinary  care,  you  will  answer 
the  third  issue,  'No.'  The  failure  to  blow  the  whistle  was  not 
of  itself  negligence,  because  the  injury  did  not  result  from 
it,  but  the  failure  to  blow,  if  it  occurred,  is  evidence  on  the 
general  question  as  to  whether  the  d^efendant  was  in  the  exer- 
cise of  ordinary  care." 

E,  C.  Smithj  for  the  plaintiff. 

W.  U.  Dayj  for  the  defendant. 

'^^  Shepherd,  C.  J.  It  is  unquestionably  true,  as  argued 
by  counsel,  that  in  order  to  maintain  an  action  for  negligence 
the  plaintiff  must  not  only  show  the  existence  of  a  duty  oa 
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the  part  of  the  defeiulant,  but  he  must  also  show  that  the 
duty  is  due  to  iiim:  Emry  ▼.  Roanoke  Nav.  etc,  Co.^  Ill  N.  C. 
94.  It  has  been  decided  by  this  court  that  it  is  the  duty  of 
an  engineer  in  running  a  railroad  train  to  exercise  ordinary 
care  by  keeping  a  lookout  on  the  track  in  order  to  discover 
and  avoid  any  obstructions  that  may  be  encountered  thereon. 
This  duty  is  due  to  passengers;  and,  as  a  general  rale,  the 
duty  is  likewise  due  to  the  owner  of  cattle  running  at  large; 
to  the  owner  of  other  property  which,  under  certain  circuiu- 
stances,  may  be  on  the  track;  and  also,  as  a  general  rule,  to 
persons  who  may  be  on  the  same  at  places  other  than  cross- 
ings. It  has  also  been  decided  in  many  cases,  and  may  >« 
regarded  as  perfectly  well  settled,  that  the  failure  to  exercise 
such  ordinary  care  in  discovering  ^•^  persons  or  property  in 
tiuie  to  avoid  a  collision  cannot,  except  in  the  case  of  cattle 
running  at  large,  be  made  the  subject  of  a  recovery  where  the 
plaintiff's  negligence  is  the  proximate  cause  of  the  injury. 

In  the  present  case  the  jury  have  found,  under  proper  in- 
structions of  the  court,  that  the  plaintiff  was  injured  by  rea- 
son of  the  negligence  of  defendant.  The  plaintiff  is,  therefore, 
entitled  to  recover  unless  he  was  guilty  of  negligence  as 
above  stated.  The  real  questions  presented  therefore  are 
whether  the  plaintiff  was  of  sufficient  age  and  discretion  to 
be  capable  of  contributory  negligence,  and,  if  not  so  capable, 
whether  the  negligence  of  the  parent  can  be  imputed  to 
him? 

It  is  admitted  by  the  pleadings  that  the  plaintiff  was  at 
the  time  of  the  accident  *'an  infant  of  tender  years"  who  Imd 
been  permitted  by  its  mother  "  to  stray  and  wander"  on  llie 
track  of  the  defendant.  From  the  language  of  the  admission 
we  would,  if  it  were  nccessaay  for  the  purf>oses  of  this  deci- 
sion, be  well  warranted  in  holding  thai  prima  facie  the  plain- 
tiff  was  of  such  a  tender  age  as  to  be  incapable  of  negligenre. 
Apart  from  this,  however,  it  is  established  by  uncontrad.ictxM! 
testimony,  and  also  admitted  by  counsel  for  the  defendnnt, 
that  the  plaintiff,  at  the  time  of  the  accident,  was,  in  fnct, 
but  twenty-two  months  old.  In  several  of  the  states  it  luis 
been  held  that  an  infant  of  that  age  is,  as  a  matter  of  law, 
incapable  of  contributory  negligence  (2  Thompson  on  Nog- 
ligence,  1181);  while  in  others  it  is  held,  in  analogy  to  the 
rule  of  the  common  law  as  to  criminal  responsibility,  that  an 
infant  under  the  age  of  seven  years  is  also  incapable,  but  that 
the  presumption  may  be  rebutted  by  testimony  and  that  the 
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question  may  be  determined  by  the  jury:  1  Shearman  and 
Redfield  on  Negligence,  73,  n. 

Applying  either  rule  to  the  present  case  it  is  clear  that  the 
plaintiff  wns  incapable  of  contributory  negligence,  and  '^^ 
it  must  follow  that  unless  the  negligence  of  his  mother  can  be 
imputed  to  him  there  is  nothing  to  bar  his  recovery* 

Conceding  only  for  the  purposes  of  this  discussion  that  the 
mother  was  guilty  of  contributory  negligence  in  going  to  the 
well  and  leaving  her  infant  child  in  the  house  without  clos- 
ing the  door,  and  also  conceding,  what  is  intimated  in  Manly 
y,  Wilmington  etc.  B.  R.  Co.j  74  N.  C.  655,  and  indeed  is  well 
sustained  by  the  authorities,  that  if  it  be  contributory  negli- 
gence it  would  defeat  an  action  brought  by  the  parent,  we 
are  not  prepared  to  accept  the  doctrine  which  obtains  in  some 
few  jurisdictions  that  such  negligence  can  be  so  imputed  to 
the  child  as  to  defeat  an  action  when  brought  in  its  own 
behalf. 

As  the  question  has  never  been  passed  upon  in  this  state 
it  may  not  be  inappropriate  to  quote  at  length  from  some  of 
the  leading  authorities  upon  the  suhject.  The  imputation  of 
the  negligence  of  parents  and  guardians  to  children  of  tender 
age  is,  snys  Shearman  and  Redfield  on  Negligence,  page  74, 
an  invention  of  the  supreme  court  of  New  York  in  tlie  lead- 
ing case  of  Hartfield  v.  Roper,  21  Wend.  615;  34  Am.  Dec. 
273,  and  has  been  followed  in  many  of  the  decisions  of  that 
state,  although  it  is  said  by  these  authors  to  be  founded  upon 
a  dictuvi  which  has  only  been  assumed-  to  be  the  law  by  the 
court  of  last  resort,  but  never  squarely  presented  to  that  tri- 
bunal for  decision.  And  they  further  remark  that  it  may 
well  be  doubted  whether  the  question  has  ever  been  fully 
argued  any  where,  and  that  the  result  of  their  examination 
of  the  cases  is  to  satisfy  them  *'  that  the  last  of  the  long 
series  of  so-called  decisions  on  this  point  is  like  the  first,  a 
mere  dictum  uttered  without  hearing  argument  and  without 
consideration.'* 

^  Some  of  the  decisions  approving  the  doctrine  are  based 
upon  the  ground  that  the  parent  must,  in  law,  be  deemed 
the  agent  of  the  child,  while  others  put  it  upon  the  ground 
*^^  that  the  child  is  identified  with  its  parent  or  guardian, 
"a  legal  fiction  which  led  to  the  famous  and  now  exploded 
decision  of  Thoroughgood  v.  Bryan^  8  C.  B.  116,"  recently 
overruled  by  the  English  appellate  court  in  "  The  Bemia^': 
L.  R.  12  Pro.  Div.  58;  1  Shearman  and  Redfield  on  Negligence, 
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»ec8.  66-75.  In  reviewing  the  case  of  Hartfidd  v.  R^'per^  21 
Wend.  616,  84  Am.  Dec.  273,  Mr.  Reach  says  that  the  doc- 
trine as  applied  to  children  too  jroung  to  exercise  discrfction 
is  an  anomaly  and  in  striking  contrast  with  the  caBe  of  a 
donkey  which  is  carelessly  exposed  in  the  highway  and  neg- 
ligently run  down  and  injured,  and  also  with  the  case  of  ovs* 
ters  carelessly  placed  in  the  bed  of  a  river  and  injured  by  tlie 
negligent  operation  of  a  vessel,  in  hoth  of  which  cases  actions 
have  been  maintained.  And  he  forcibly  observes  that,  under 
the  principle  referred  to,  *'the  child,  were  he  an  ass  or  an 
oyster,  would  secure  a  protection  which  is  denied  him  as  a 
human  being  of  tender  years."  This  author,  in  his  exam- 
ination  of  the  doctrine,  remarks  as  follows:  *'  It  is  not  true 
that  an  infant  is  not  suijuria.  In  the  sense  of  being  entitled 
to  maintain  an  action  for  his  own  benefit  he  is  $ui  juris.  As 
far  as  his  right  of  action  is  concerned  he  is  in  no  respect  Uie 

chattel  of  his  father The  judgment  (when  suing  l»y 

guardian  or  next  friend),  if  any  is  recovered,  is  the  proitert? 
of  the  minor;  it  is  recovered  to  his  sole  use.  It  is  an  eniirelj 
false  assumption  in  Hartfield  y.  Roper^  21  Wend.  615,  34  Ant. 
Dec.  273,  that  the  parent  or  guardian  may  recover  heavy  ver- 
diets  for  their  own  misconduct.  Again,  it  is  assumed  in  that 
opinion  that  an  infant,  injured  by  the  joint  negligence  of  Itis 
parent  and  a  third  person,  can  have  legal  redress  against  the 
parent  'It  is  much  more  fit,*  say  the  court,  'that  he  should 
look  for  redress  to  that  guardian.'  If  this  be  so — if  the  right 
of  the  infant  be  so  distinct  from  the  duty  of  the  parent  that 
the  relation  of  parent  and  child  is  not  an  objection  to  the 
maintenance  of  such  a  suit,  then  the  whole  theory  upon  '** 
which  tliis  class  of  oases  rests  falls  to  the  ground.  Again,  it 
is  falsely  assumed  that  the  parent  is  the  agent  of  the  child. 
.  .  •  •  Tlie  relation  of  child  and  parent  is  not  the  relation  of 
principal  and  agent,  neither  is  it  analogous  to  it.  The  child 
does  not  appoint  his  father;  he  has  no  control  over  his  acts; 
he  cannot  remove  him  from  power  and  appoint  another  in  his 
stead;  he  has  no  right  of  action  against  him;  every  element 
of  agency  is  wanting.  The  want  of  any  one  of  these  elements 
is  sufficient  to  prevent  the  acts  or  omissions  of  the  parent 
from  being  received  as  the  acts  or  omissions  of  the  child  upon 
any  analogy  drawn  from  the  law  of  agency.  By  the  common 
law  a  child  cannot  appoint  an  agent  The  authority  by  which 
the  parent  exercises  control  oyer  the  child  is  therefore  an 
authority  derived  from  the  law.    It  is  a  principle  of  law  laid 
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down  before  *  the  spacious  days  of  great  Elizabeth '  that  the 
abuse  of  an  authority  derived  from  the  law  shall  not  work 
harm  to  or  prejudice  the  rights  of  the  person  subjected  to  it. 
The  parent's  authority  is  given  for  the  protection  of  the  child, 
but  the  principle  of  Hartfield  v.  Roper^  21  Wend.  615,  34  Am, 
Dec.  273,  turns  the  shield  into  a  sword  and  uses  it  to  deprive 
the  child  of  the  very  protection  arising  from  the  parental 
relation":  Beach  on  Con.  Neg.  42. 

In  Wood  on  Railroads,  sec.  322,  it  is  said:  '*The  doctrine 
announced  in  this  case  {Hartfield  v.  Roper,  21  Wend.  615;  34 
Am.  Dec.  273)  has  been  followed  in  some  jurisdictions,  but 
the  modern  tendency  is  to  reject  it,  and  to  hold  the  negligent 
injurer  liable  for  the  consequences  of  his  own  wrongful  act, 
regardless  of  the  contributory  negligence  of  the  child's  parent 
or  guardian." 

Bishop,  in  his  work  on  Noncontract  Law,  582,  emphatically 
rejects  the  doctrine,  and  observes  that  it  is  *'  as  flatly  in  con- 
flict with  the  established  system  of  the  common  law  as  any 
thing  possible  to  be  suggested."  And  an  examination  of  the 
leading  text-books  which  treat  of  negligence  *^*  will  disclose 
that  it  is  also  disapproved  as  being  contrary  to  principle  and 
reai/on  as  well  as  the  rapidly  accumulating  weight  of  author- 
ity: Wharton  on  Negligence,  312-314;  Pollock  on  Torts,  299; 
Cooley  on  Torts,  681;  2  Thompson  on  Negligence,  1184; 
Shearman  and  L.  P.  Redfield  on  Negligence,  sees.  66-75; 
Beach  on  Negligence,  42. 

In  Tennessee  the  doctrine  is  denounced  as  being  opposed 
"to  every  principle  of  reason  and  justice":  Whirley  v.  White* 
man,  1  Head.  610.  And  in  Pennylvania  it  is  declared  to  be 
**  repulsive  to  our  natural  instincts,  and  repugnant  to  the  con- 
dition of  that  class  of  persons  who  have  to  maintain  life  by 
daily  toil":  Kay  v.  Pennsylvania  R.  R.  Co.,  65 Pa.  St.  269;  3 
Am.  Rep.  628. 

In  Newman  v.  Phillipshurg  Horse  Car  R,  R,  Co.^  52  N.  J.  L. 
446,  Chief  Justice  Beasly,  after  exposing  the  fallacy  of  basing 
the  doctrine  on  the  ground  of  agency,  demonstrates  its  un- 
tenableness  by  conducting  us  to  the  rather  absurd  conclusion 
of  making  an  infant  in  its  nurse's  arms  answerable  for  all  the 
negligence  of  such  nurse  while  thus  employed  in  its  service. 
"  Every  person  so  damaged  by  the  careless  custodian  would 
be  entitled  to  his  action  against  the  infant.  If  the  neglect  of 
the  guardian  is  to  be  regarded  as  the  neglect  of  the  infant,  ns 
was  asserted  in  the  New  York  decision,  it  would,  from  logical 
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necef>8ity,  follow  that  the  infant  must  indemnifj  those  who 
Bhould  be  harmed  by  such  neglect" 

In  Vermont  the  subject  was  examined  with  much  care  in 
the  leading  case  of  Robin$on  t.  Cone^  22  Vt  213,  54  Am.  Dec. 
67,  in  which  the  court  denied  the  doctrine  of  imputed  negli- 
gence as  laid  down  in  Hartfield's  case,  and  held  that,  although 
a  child  of  tender  years  mny  be  in  the  highway  through  the 
fault  or  negligence  of  his  parents,  and  so  improperly  there, 
yet,  if  he  be  iitjured  through  the  negligence  of  the  defendant, 
he  is  not  precluded  from  redress.  ^*A11,"  says  Judge  Redfield 
in  delivering  the  opinion,  ^Hliat  is  required  of  an  infant 
phiintiir  in  such  a  c<'ise  being  that  he  exercise  '^'  care  and 
prudence  equal  to  his  capacity.''  This  rule  is  also  laid  down 
in  Railroad  Co.  y.  Gladmon^  15  Wall.  401,  whicli  is  cited  V7iih 
approvnl  in  Murray  v  Richmond  etc.  R.  R.  Co,^  93  N.  C.  92. 

'*The  Vermont  rule,  as  it  is  called,"  remarks  Sheartuun 
and  Rtdfitdd,  ^*  commends  itself  to  our  judgment,  and  is 
abundantly  justified   by  the  reasoning  of  the  courts  which 

have  adopted  it It  should  be  fully  applied  to  such 

cases,  giving  to  defendants  who  suffer  from  its  hardships  the 
Fnnie  consolation  which  courts  administer  to  phiintifls  when 
nonsuiting  them — tiiat  their  case  is  very  hard  and  deserves 
sympathy,  but  that  the  law  must  not  be  relaxed  to  meet  hard 
cases."  If,  where  one  or  two  innocent  persons  must  suffer, 
the  law  puis  the  loss,  as  it  justly  does,  upon  the  one  who  has 
by  some  negligence  enabled  the  wrong  to  be  done,  surely 
when  tiiere  are  two  guilty  persons  in  the  transaction  the  law 
should  not  leave  the  only  innocent  one  to  suffer,  as  it  prac- 
tically does,  by  referring  him  to  his  parent  or  guardian  for  an 
injury  of  which  a  stranger  has  been  the  principal  cause": 
S  carman  and  Redfield  on  Negligence,  sees.  77,  78.  *'No  in- 
justice can  be  done  to  the  defendant  by  this  limitation  of  the 
defense  of  contributory  negligence,  since  the  rule  itself  is  not 
established  primarily  for  his  benefit,  and  he  can  never  be  made 
liable  if  he  has  not  been  himself  in  fault":  Shearman  and 
Redfield  on  Negligence,  sec.  73.  The  doctrine  of  Hartfield  v. 
Rojier,  21  Wend.  615,  34  Am.  Dec.  273,  has  also  been  denied 
in  Pennsylvania,  Ohio,  Connecticut,  Missouri,  Nebraska,  Ala- 
bama, Tennessee,  Texas,  Georgia,  Louisiana,  Illinois,  Iowa, 
Maryland,  Michigan,  Mississippi,  New  Hampshire,  Virginia, 
and  perhaps  in  other  states,  while  some  of  the  courts  which 
iinve  heretofore  adopted  the  rule  are  subjecting  it  to  so  many 
qualifications  iu  order  to  escape  its  harshness  and  injustice 
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that  but  little  of  its  originftl  similitude  remains:  Pratt  Coal 
A  Iron  Co.  ▼.  Brawley,  83  Ala.  371;  3  Am.  St.  Rep.  751; 
Daley  v.  Norwich  etc.  R,  R.  Co.,  26  Conn.  591;  68  Am.  Dec. 
418;  Ferguson  v.  Columbus  etc.  Ry.  Co.,  77  Ga.  102;  75  Qa.  637; 
Chicago  etc.  Ry.  Co.  v.  '*•  Wilcox,  33  111.  App.  450;  Wymore  v. 
Mahaska  County,  78  Iowa,  396;  16  Am.  St.  Rep.  449;  Wester- 
field  y.  Levis,  43  La.  Ann.  63;  Railroad  Co.  y.  McDonnell,  43 
Md.  534;  Shippy  v.  Au  Sahle^  85  Mich.  280;  Westhrook  y. 
Mobile  etc.  R.  R.  Co.,  66  Miss.  560;  14  Am.  St.  Rep.  587; 
Winters  v.  Kansas  City  Ry.  Co.,  «9  Mo.  509;  17  Am.  St.  Rep. 
591;  Huff  y.  Ames^  16  Neb.  139;  49  Am.  Rep.  716;  Basillon 
y.  Blood,  64  N.  H.  565;  Cleveland  etc,  R.  R.  Co.  y.  Manson,  30 
Ohio  St.  451;  Smith  v.  0*Connor,AS  Pa.  St.  218;  86  Am.  Dec. 
582;  Galveston  etc.  Ry.  Co.  y.  Moore,  59  Tex.  64;  46  Am.  Rep. 
265;  Norfolk  etc.  R.  R.  Co.  y.  Ormshy,  27  Gratt.  455.  These 
numerous  authorities,  which  we  have  thought  proper  to  cite 
very  abundantly  sustain  the  position  enunciated  by  the  su- 
preme court  of  the  United  States  and  adopted  by  tliis  court 
in  Murray  y.  Richmond  etc.  R.  R.  Co.,  93  N.  C.  92,  that  in  the 
law  of  negligence  the  degree  of  care  and  discretion  required 
of  an  infant  of  tender  years  ''depends  upon  his  age  and 
knowledge/'  and  they  also  sustain  the  position  that  where  the 
child  is  too  young,  as  in  this  case,  to  exercise  any  discretion 
whatever,  the  negligence  of  his  parent  or  other  custodian  in 
permitting  him  to  escape  and  place  himself  in  a  perilous 
position  will  not  be  imputed  to  him  so  as  to  defeat  his  action 
for  damages  sustained  by  reason  of  the  negligence  of  another. 
There  is  nothing  in  Murray  y.  Richmond  etc.  R.  R,  Co.,  93 
N.  C.  92,  which  at  all  conSicts  with  this  view.  The  plaintiff 
was  nearly  eight  years  of  age  and  of  sufficient  discretion  to 
understand  the  danger  to  which  he  had  exposed  himself,  and, 
under  the  circumstances,  the  court  held  that  he  could  not 
recover.  The  authorities  quoted  in  the  opinion,  so  far  as  they 
have  any  bearing  upon  this  case,  are  in  support  of  the  view 
we  have  taken.  Our  attention,  however,  whs  called  to  a  part 
of  the  opinion  purporting  to  be  founded  upon  a  paragraph  in 
a  former  edition  of  Shearman  and  Redfield  on  Negligence,  to 
the  effect  that  while  an  infant  should  be  held  to  a  degree  of 
care  only  as  is  usual  among  children  of  his  age,  yet,  ''if  his 
own  act  directly  brings  the  injury  upon  him  while  the  *** 
negligence  of  the  defendant  is  only  such  as  exposes  the  child 
to  the  possibility  of  injury,"  he  cannot  recover.  In  the  fourth 
and  later  edition  (sec.  73)  of  the  same  work  this  passage  is 
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repro<luced  with  the  following  commenta:  *^It  w&a  held  in 
BOtne  Engliah  casea  that  if  a  child's  own  aot  directly  bringa 
the  injury  upon  him,  while,  the  negligence  of  the  defendant 
ia  only  such  as  exposes  the  child  to  the  possibility  of  danger, 
the  latter  cannot  reoover  damages.  But  these  deciaiona  have 
been  condemned  in  England  and  are  directly  opposed  to  the 
current  of  American  caaes.  The  law  has  been  settled  to  the 
contrary  in  Americf^<  by  the  famous  series  of  turntable  caaaa, 
in  which  railroad  companies  have  been  held  linbie  by  the 
federal  supreme  court,  as  well  as  by  several  state  courts  of 
last  resort."  While'the  paseagois  really  inapplicable  to  cases 
like  the  present,  but  only  it  seems  to  those  in  whicli,  like  the 
turntable  cases,  the  child  meddles  with  something:  which  is 
perfectly  harmless  if  let  alone,  and  he  thus  '' directly"  brings 
the  injury  upon  himself,  we  have  nevertheless  thought  it  best 
to  show  that,  in  the  opinion  of  the  learned  authors,  the  propo-* 
aition  stated  in  the  former  edition  of  their  valuable  work  is 
not  sustained  by  the  weight  of  authority. 

Neither  is  tliere  any  thing  in  M&rediih  v*  Richmond  etc 
S,  R.  Co.,  108  N.  C.  610,  cited  by  counsel,  which  approves  of 
tlie  principle  of  imputable  negligence.  Tiie  question  was  not 
before  us,  but  what  was  said  arguendo^  assimilating  a  child 
apparently  too  small  to  appreciate  its  danger  to  persons  who 
are  apparently  helpless  on  the  track,  in  respect  to  tlie  duty  of 
tlie  engineer  to  use  ail  available  means  to  avert  a  collision, 
is  really  in  support  rather  than  in  contradiction  of  tlie  views 
we  have  expressed  in  this  opinion* 

We  commend  the  charge  of  his  honor  upon  the  first  isane 
as  a  correct  exposition  of  the  duty  of  railroad  companies  in 
moving  their  trains,  and  especially  the  limitations  *^^  with 
which  it  is  accompanied.  The  use  of  the  words  "ordinary 
care,"  unattended  with  explanation,  would  have  been  obnox* 
ious  to  the  authorities  in  this  state  {Entry  v.  Raleigh  etc 
R,  R,  Co.,  109  N.  C.  589),  but  as  it  is  apparent  from  the 
instructions  that  they  were  used  to  indicate  a  vigilant  look* 
out  and  also  the  exercise  of  all  efforts  within  the  power  of 
the  engineer  to  stop  the  train,  we  do  not  see  how  they  could 
have  prejudiced  tlie  defendant.  Indeed,  no  objection  to  the 
charge  in  this  particular  was  made  on  the  argument,  and  thia 
we  suppose  for  the  reasons  we  have  given. 

Under  these  instructions  it  has  been  found  that  the  defendy 
ant  has  been  guilty  of  negligence,  and  as  we  are  of  the 
opinion  upon  the  admitted  facts  that  the  plaintifif  was.  inca* 
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pable  of  contributory  negligence,  the  judgment  of  the  court 
below  must  be  sustained,  and  it  therefore  becomee  unnecesr 
sarj  to  consider  the  learned  argument  of  defendant's  counsel 
upon  the  subject  of  contributory  negligence  in  its  relation  to 
what  is-  commonly  known  aa  the  rule  of  Davie^  y.  Mann^  10 
Mees.  <fe  W.  54& 
Affirmed* 

Clark,  J.,  concurring.  I  concur  in  the  conclusion  reached, 
but  dissent  from  some  of  the  reasons  given.  Tlie  judge 
charged  the  jury,  I  think,  correctly,  that  '*if  the  defendant, 
by  the  exercise  of  reasonable  care  and  prudence,  could  have 
discovered  the  child  on  the  track  in  time  to  have  stopped  the 
train,  it  was  its  duty  to  have  done  so;  or  if  the  defendant, 
in  the  exercise  of  reasonable  or  ordinary  care  and  prudence, 
could  have  discovered  that  a  child  of  the  age  of  twenty-two 
months,  or  very  small,  was  going  towards  the  track,  or  run- 
ning along  very  near  it,  so  as  to  render  it  probable  that  it  would 
go  on  the  track,  and  discovery  could  have  been  made  in  time 
to  have  stopped  the  train,  it  was  defendant's  duty  to  stop,  and 
defendant  would  be  guilty  of  negligence  in  failing  to  stop. 
The  engineer  has  a.  right  to  '''*•  suppose  that  an  adult  will 
leave  the  track,  and  continue  the  speed;  but  when  a  child, 
without  discretion  or  intelligence,  is  seen,  or  could  have  been 
seen,  its  presence  must  be  regarded.  If  the  child  came  on 
the  track  suddenly  or  unexpectedly,  so  near  ahead  of  the  train 
that  it  could  not  be  discovered  in  time  to  stop  the  train  in 
the  exercise  of  ordinary  care,  then  there  is  no  negligence;  or 
if  it  came  on  the  track  when  the  engineer  and  fireman  were 
engaged  in  their  necessary  duties  in  the  cab,  and  they  were 
engaged  long  enough  to  prevent  them  from  observing  the 
child,  then  there  was  no  negligence.  The  engineer's  first 
duty  to  passengers  is  to  keep  his  engine  in  proper  condition, 
and  also  to  keep  a  proper  lookout  on  the  track,  and  for  objects 
so  near  as  to  make  their  presence  a  probable  obstruction  or 
interruption.  If  the  sight  of  the  child  was  prevented  by  the 
necessary  attendance  by  the  engineer  and  fireman  to  matters 
inside  the  cab,  and  this  continued  until  the  time  they  reached 
the  child,  or  came  so  near  it  tliat  the  engine  could  not  be 
stopped  in  the  exercise  of  ordinary  care,  the  defendant  would 
not  be  guilty  of  negligence,"  and  upon  that  instruction  the 
jury  found  against  tlie  defendant.  While  the  general  under- 
lying principles  of  tlie  law  do  not  change,  their  application 
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in  the  changing  oonditions  of  life  and  the  progress  and  derel- 
opment  of  the  age  must  change.    Originally,  when  air-brakes 
were  unknown,  and  even  after  they  were  first  introduced^  s 
railroad  company  would  not  have  been  held  liable  for  an 
injury  caused  by  not  stopping  within  the  distance  air-brakes 
would  have  made  possible.    The  law  is  otherwise  now.     So, 
recently  Congress  by  an  enactment  has  followed  some  ooarU 
and  anticipated  others  by  making  railroad  companies  liable 
after  a  given  date  for  all  injuries  caused  by  failure  to  use 
automatic  couplers  on  freight  as  well  as  on  passenger  cara. 
And  there  are  many  similar  instances  of  the  progress  of  the 
*'^  law,  hand  in  hand,  with  the  progress  and  development 
of  the  times.     So,  when  the  speed  of  railway  trains  was  a 
fraction  of  what  it  is  now,  and  the  population  sparse,  it  was 
not  recklessness  to  fail  to  keep  such  a  lookout  as  is  now  neces- 
sary to  prevent  accitlents.     fiut  now  that  the  number  and 
speed  of  railway  trains  are  vastly  increased,  and  the  popula- 
tion of  the  country  also,  a  better  lookout  is  required.   A  failure 
to  keep  a  lookout,  which,  in  a  given  case,  the  jury  find  would 
have  prevented  an  accident,  notwithstanding  the  negligence 
of  the  plaintiff  in  being  helpless  on  the  track,  is  reckless- 
ness in  a  high  degree.     It   has  always  been  held,  and  bj 
all  courts,  semper  et  ubique^  that  though   the  plaintiff  has 
been    negligent,    if,    notwithstanding    that  fact,  injury  by 
the  defendant  could  have  been  avoided,  but  the  defendant 
through  recklessness  or  wantonness  committed   the  injury, 
the  defendant  is  liable. 

Tliere  is  no  disposition  in  the  courts  to  throw  restrictions 
around  railroads  in  the  free  use  of  their  tracks.  Thej  are 
becoming  more  and  more  important.  Ovtr  their  tracks  roll 
daily  the  commerce  of  a  people,  the  transportation  of  a  conti- 
nent. But  with  development  comes  the  duty  of  increast^d 
care  to  avoid  injury.  Air-brakes,  automatic  couplers,  Miller 
platforms,  electric  headlights,  heavier  rails,  and  other  im- 
provements permit  accelerated  speed,  and  the  public  demands 
it.  But  with  tlie  increased  speed  comes  the  duty  of  a  better 
lookout.  It  is  recklessness  not  to  have  it.  The  company  should 
be  held  liable  for  every  injury  which  could  be  avoided  by  a 
proper  lookout,  whether  as  to  passengers,  children,  livestock, 
or  people  temporarily  disabled  and  lying  on  the  track.  As 
to  whatever  it  strikes,  a  railroad  enf^ine  is  as  deadly  as  a 
cnnnon-ball.  When  there  is  target  firing,  though  due  notice 
is  given,  if  a  drunken  man  wanders  across  the  field  of  fire 
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and  is  lying  asleep  at  the  foot  of  the  target,  but  by  proper 
lookout  could  be  seen,  yet  ^^*  for  want  of  it  he  is  struck  and 
killed,  I  apprehend  this  would  be  deemed  recklessness.  The 
same  holds  true  as  to  a  drunken  man,  down  and  helpless  on 
the  track,  when  by  keeping  a  proper  lookout  he  would  be  seen, 
and  his  death  or  injury  avoided. 


NaoLiOKN0B->WHO  MAT  RscovsB  FOB— To 'conttitate  aottonable  neglt- 
genoo  a  daty  iniut  eziat  on  the  part  of  tha  defendant  to  protect  the  plaintiff 
from  the  iujnrj  of  which  he  complaint,  conpled  with  a  failure  to  perform 
that  duty,  and  an  injury  to  the  plaintiff  arising  from  tuoh  failure:  Fari$  ▼. 
lioUrg,  134  Ind.  269;  89  Am.  8t  Rep.  261;  Oibton  ▼.  Leonard,  143  111.  182; 
36  Am.  St.  Rep.  376,  and  note,  with  the  oases  collected. 

NiOLiGKNCB,  CoNTRiBfTTOBT  Off  Childrkn. ^Infants  of  tender  years,  and 
wanting  in  discretion,  are  not  amenable  to  the  disabling  effects  of  contribu- 
tory negligence:  Weslem  Ry,  ▼.  Muteh^  97  Ala.  194;  38  Am.  St.  Rep.  179, 
and  note. 

Kkoliobnoe,  Contributort  ov  Parrht,  Whithrr  Bars  Recotbrt  bt 
Cbild:  See  QvQiU  ▼.  FUe/tifurg,  160  Mass.  16;  39  Am.  St.  Rep.  449,  and  note, 
and  WiMweU  ▼.  Doyle,  160  Mass.  42;  39  Am.  St.  Rep.  451,  and  note. 

Railrgads^Dutt  to  Childrbn  on  Track.  ^ a  railroad  corporation  owes, 
with  respect  to  chiblren  of  tender  years  and  immature  jodgmeiit,  the  duty 
of  keeping  a  reasonable  lookout  to  discover  whether  they  are  on  its  trauk« 
as  well  as  to  avoid  injury  to  them  after  they  are  seen:  Ounn  ▼.  Ohio  River 
i?.  R.  Co,,  36  W.  Va.  165;  32  Am.  St  Rep.  842,  and  note.  Qhe,  also,  Jo&is- 
son  ▼.  Reading  etc  Ry.,  160  Fa.  St  647;  40  Am.  St  Rep.  762,  and  note. 
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Watbss  abb  hot  Dbbmbd  Nayioablb  in  North  Carolina,  unless  they  are 

navigable  for  seagoing  vessels. 
B0VIIDARIB8  UPOM  Nayioablb  Strkamb. — A  grant  by  the  state  to  a  riparian 

proprietor  running  with  a  navigable  stream  extends  ouly  to  low-water 

mark. 

BOUNDARIBS  OV  MUKICIPALITT    FrOMTINO    UPON    NaYIOABLB  WaTXRB. — If 

one  of  the  boundaries  of  a  municipal  corporation,  as  designated  by  stat- 
ute, is  a  navigable  stream,  such  bonudary  does  not  extend  beyond  low- 
water  mark. 

The  Attorney  Oeneral  and  Charles  F,  Warren^  for  the  state. 

W.  B.  Rodman^  for  the  defendant. 

^•^  Avery,  J.  Our  numerous  long  streams  and  large  in- 
land sounds  come  so  clearly  within  the  reason  of  the  rule 
adopted  on  account  of  the  different  conditions  in  England, 
exclusively  to  waters  subject  to  the  ebb  and  flow  of  the  tides. 
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that  it  became  necessary  to  establish  here  a  new  test  of  naii- 
gability  in  detennining  what  submerged  land  should  be  re- 
served as  the  property  of  the  state,  and  what  should  be  liable 
to  appropriation  by  private  persons  by  specific  entry  and 
grant  or  should  pass  a»  incident  to  patents  issued  to  riparian 
proprietors.    The  criterion  in  North  Carolina  is  wheth^'  the 
stream,  bay,  or  sound  is  navigable  for  seagoing  vessels:  Broad* 
naz  V.  lUiker,  94  N.  C.  681;  55  Am.  Rep.  683;  Hodges  ▼.  WtB- 
%am$,  95  N.  C.  831;  59  Am.  Rep.  242;  Angell  on  Watercoursee, 
sec*  549,  and  note;  Collin$  v.  Benbtiry^  3  Ired.  277;  38  Am. 
Dec  722;  Fagan  v.  Armisteady  11  Ired.  433.     While  the  bed 
of  a  stream  navigable  or  declared  by  the  legislature  to  be 
navigable  for  '*  sea  vessels"  is  not  subject  to  entry,  the  beds 
of  slrenms  that  are  ^*'  large  enough  to  subserve  the  purpose 
of  highways  for  smaller  boats,  floats,  rafts,  and  logs,  but  in- 
auflicieiit  for  seagoing  vessels  may  be  granted  specifically  or 
pass  by  deeds  of  riparian  proprietors  on  boUi  sides,  running 
with  rivers  and  extending  by  construction  adJUumaqum^  but 
subject  to  the  easement  of  the  public  to  use  the  channel  as  a 
higliway:  Bond  v.  fTool,  107  N.  C.  149;  StaU  v.  OUn,  7  Jones, 
325;  }Kt/^(afn«v.£iicAanan,  llred.  535;  35  Am.  Dec.  760;  Mo 
Namee  v.  Alexander^  109  N.  C.  244.     The  legislation  in  North 
Carolina  has  beefi  generally  in  affirmance  of  the  new  mle  so 
much  better  adapted  to  the  nature  of  this  country.     Our  st^it- 
utits,  with  the  exception  of  a  short  interval,  have  never  permit- 
ted the  issuing  of  grants  to  private  individuals  for  the  beds 
of  streams  navigable  for  sea  vessels,. even  though  not  affected 
by  the  tidesi,  beyond  the  deep-water  line  at  most:   Bond  ▼. 
Wool,  107  N.  C.  149;  1  Potter's  Rev.  Stats.,  278;  Rev.  Suta. 
c.  42.  sec   1;  Acts  of  1777,  c.  114;  Hatfield  v.  Orimsiead,  7 
Ired.  139;  Code,  sec.  2751;  Laws  1889,  o.  555;  Laws  1893, 
c.  17. 

It  follows,  therefore,  that  a  grant  to  a  riparian  proprietor, 
running  with  a  navigable  stream,  such  as  the  Pamlico  river 
at  Washington,  from  one  designated  point  on  its  banks  to 
another  above  or  below  on  the  same  bank,  must  be  so  located 
as  to  extend,  not  ad  filum  aquse^  but  only  to  the  low- water 
mark  along  the  margin  of  the  stream.  This  court  having 
uniformly  interpreted  such  calls  in  grants  to  individuals  as 
designating  the  low-water  line,  we  know  of  no  recognised  rule 
of  construction  that  would  sustain  us  in  giving  a  widely  dif- 
ferent meaning  to  the  same  language  when  used  by  the  legis* 
lature  to  define  the  limits  of  a  town.     Gould,  in  his  work  on 
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Waters,  section  202,  Bays,  in  ascertaining  the  boundaries  of 
towns:  ''The  same  rules  of  construction  apply  as  in  the  case 
of  a  grant  from  one  individunl  to  another."  A  municipal  corpo- 
ration can  ezercifle  only  such  powers  as  are  es^pressly  granted 
by  its  charter  or  '*'  are  necessarily  iniplied  in  or  incident  to 
the  powers  expressly  granted:  1  Dillon  on  Corporations,. sec. 
89;  Thonuon  y.  Lee  Qo,^  3  Wall.  327;  Thomae  y.  Richmond^ 
12  Wall.  349.  ''Any  ambiguity  or  doubt  arising  out  of  the 
terms  used  by  the  legislature  must  be  resolved  in  fayor  of  the 
public'':  Mintum  y.  Larue,  23  How.  436.  A  municipality  be- 
ing thus  restricted  to  the  exercise  of  powers  clearly  intended 
to  be  delegated,  it  would  seem  that,  if  the  same  rigid  rule  of 
construction  does  Jiot  obtain  in  determining  the  territorial 
limits  to  which  its  authority  extends,  the  location  of  the  geo- 
graphical limit  of  its  territorial  jurisdiction  shoulcj  at  all 
eyents  be  determined  just  as  similar  calls  of  grants  to  indi- 
yiduals  are  located.  '^Because  the  local  jurisdiction  of  tlie 
incorporated  place  is,  in  most  cases,  confined  to  the  limits  of 
the  incorporation,  it  is  necessary"  (says  Dillon)  "  that  these 
limits  be  definitely  fixed  ":  1  Dillon  on  Municipal  Corpora- 
tions, sec.  182  (124).  But  the  legislature  unquestionably 
had  the  power  toextend  the  jurisdictioti  of  the  town  for  police 
purposes  to  the  middle  of  the  riyer  or  to  the  opposite  bank, 
and  had  the  line  been  described  as  crossing  the  other  side 
when  it  reached  the  river,  and  running  thence  along  that  shore 
to  a  point  opposite  the  beginning,  thence  to  the  beginning, 
the  effect  would  have  been  to  extend  the  boundary  for  the 
exercise  of  the  power  to  prohibit  nuisance  delegated  to  the 
town  across  the  adjacent  bed  of  the  river,  while  the  territorial 
limit  of  its  authority  for  all  purposes  other  than  the  exercise 
of  police  powers  would  have  been  the  low-water  mark  on  the 
north  bank:  Bather  y.  Connolly^  113  U.  S.  27;  Mugler  y.  Kan- 
$a8,  123  U.  S.  623;  Palmer  v.  Hicks,  6  Johns.  133;  Ogdemburg 
y.  LyoUj  7  Lans.  215.  We  are  aware  that  the  authorities  in 
this  country  are  conflicting  as  to  the  location  of  boundaries 
along  inland  navigable  streams,  whether  the  controversy  grows 
out  of  fixing  the  limits  of  a  town  or  locating  the  linesof  grant. 
'"  We  find  that  as  a  rule,  however,  the  courts  in  asoep- 
taining  the  limits  of  towns  have  followed  their  own  rulings  as 
to  riparian  grants.  The  common-law  doctrine  was  recognized 
and  applied  at  an  early  day  by  the  courts  of  Massachusetts, 
New  Hampshire,  Connecticut,  Maryland,  and  Virginia,  and 
later  by  Ohio,  Illinois,  Indiana,  and  some  other  states:  Angell 
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on  Waiercoorses,  eec.  547.  On  the  contrary,  the  common-law 
rule  was  repudiated  hj  Pennsylvania,  North  Carolina,  South 
Carolina,  Tennessee,  Alabama,  Michigan,  and  other  states, 
and  a  doctrine  somewhat  similar  to  the  rale  of  the  civil  law 
was  substituted  for  that  adopted  in  England:  Angell  on 
Watercourses,  sees.  548-552;  2  Am.  A  Eng.  Encj.  of  Law, 
505;  16  Am.  A  Eng.  Ency.  of  Law,  236,  et  seq. ;  249  et  aeq. 

In  the  comparatively  recent  case  of  QilchrUC$  Appeed^  109 
Pa.  St.  600,  the  supreme  court  of  that  state  held  that  the  limit 
of  a  municipality  bounded  by  a  navigable  river  is  the  low- 
water  mark  of  that  river,  unless  express  language  to  the  con- 
trary is  used  in  the  act  of  incorporation.  The  question  in- 
volved was  whether  the  city  of  Wilkesbarre  had  the  power  to 
levy  and  collect  a  tax  upon  the  coal-beds  under  the  bed  of 
the  river  opposite  to  that  city.  The  right  of  the  city  was 
denied  by  the  court,  and  the  decision  rested  upon  the  ground 
that  a  grant  to  an  individual  was  construed  to  run  with  the 
low-water  mark  of  a  navigable  stream,  and  the  same  rule 
should  be  applied  in  locating  the  boundaries  of  towns. 

The  supreme  court  of  Michigan,  in  the  City  of  ColdtenUr 
T.  Tuekery  36  Mich.  474,  24  Am.  Rep.  601,  said:  ''The  gen- 
eral doctrine  is  clear  that  a  municipal  corporation  cannot 
usually  exercise  its  powers  beyond  its  own  limits.  If  it  has, 
in  any  case,  authority  to  do  so,  the  authority  must  be  derived 
from  some  statute  which  expressly  or  impliedly  permits  it. 
There  are  cases  where  considerations  of  public  ^^'^  policy 
have  induced  the  legislature  to  grant  such  power":  See, 
also,  People  V.  Bouchard^S2  Mich.  158;  Gould  on  Waters,  sec. 
36.  In  Palmer  v.  Hicks^  6  Johns.  133,  and  Siryker  v.  Mayor 
etc.  of  New  York^  19  Johns.  179,  cited  for  the  plaintiff,  it  ap 
peared  that  the  legislature  in  both  instances  had  extended 
the  line  of  a  city  or  town  across  the  bed  of  a  navigable  stream 
to  the  opposite  bank,  and  the  court  decided  that  the  8tatiit<4 
extended  the  jurisdiction  of  the  city  for  police  purposes  with 
the  extended  line.  Any  remark  from  which  an  inference 
may  be  drawn  as  to  the  location  of  a  town  limit,  where  the 
stream  is  called  for,  was  therefore  obiter^U  indeed  such  infer 
ence  is  deducible  from  the  language  used  by  the  court.  The 
bed  of  a  navigable  stream,  said  the  supreme  court  of  New  York 
in  Ogdensburg  v.  Lyon,  7  Lans.  215,  ''is  still  state,  not  United 
States,  territory,  and  the  state  or  its  municipalities  under  its 
authority  may  pass  laws  or  ordinances"  not  in  conflict  with 
the  constitution  of  the  United  States  or  the  laws  of  Congress 
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ennctod  within  its  constitutional  powers.  In  the  cnpe  Inst 
cited  the  question  was  whether  the  state  could  empower  a 
citj  council  to  pass  ordinances  to  prevent  the  casting  into  the 
adjacent  harbor  of  matter  calculated  to  obstruct  it,  where  the 
authority  had  been  delegated  to  the  town  by  virtue  of  an 
express  statute  conferring  it,  not  as  an  incident  to  the  usual 
municipal  powers,  in  the  absence  of  a  direct  grant  expret«Bly 
or  by  fair  implication,  of  that  particular  power.  In  the  sec- 
tion  of  1  Horr  and  Bemis  on  Municipal  Police  Ordinances  (sec. 
142)  cited  for  the  prosecution,  it  seems  that  the  author,  after 
embodying  a  sentence  from  City  of  Coldwatery.  Tueker^B6  Mich. 
474,  24  Am.  Rep.  601,  in  which  the  supreme  court  of  Michi- 
gan declared  that  a  municipality  could  extend  its  police  juris- 
diction beyond  its  territorial  limits  only  by  virtue  of  a  statute 
conferring  such  authority  expressly  or  by  necessary  implica- 
tion, proceeds  in  the  same  section  to  state  as  an  inference 
drawn  from  the  two  cases  ***  alreadv  cited  from  Jolinston's 
reports  the  proposition  that,  where  two  towns  are  situated  on 
opposite  banks  of  the  same  river,  and  the  boundaries  of  both 
run  with  the  river,  though  it  is  navigable,  the  dividing  line 
will  be  the  thread  of  the  stream.  No  such  conclusion  was 
fairly  deducible  from  those  decisions,  because  in  both  in- 
stances, as  already  stated,  the  whole  bed  of  the  slream  had 
been  expressly  placed  by  statute  under  the  police  jurisdiction 
of  one  of  the  two  riparian  municipalities.  Indeed,  after  a 
patient  investigation  of  the  whole  subject,  we  have  found  but 
a  single  authority  for  the  position  that  a  grant  calling  for  a 
navigable  stream  should  be  confined  to  the  low-water  mark, 
while  a  similar  line  in  the  boundaries  of  a  municipality  should 
run  with  the  thread  of  the  stream,  and  the  opinion  in  that 
case  was  evidently  not  well  considered,  as  the  point  was 
decided  without  any  discussion  whatever. 

We  think  the  rule  laid  down  by  the  court  of  Pennsylvania 
and  approved  by  Gould  is  the  correct  one — that  the  same 
construction  which  is  given  to  tlie  description  of  the  locus  con- 
veyed in  deeds  and  grants  to  individuals  must  be  placed  upon 
similar  language  when  used  to  define  the  boundaries  of  a 
municipality.  We  conclude,  therefore,  that  where  the  state 
confers  municipal  powers  upon  a  corporation,  and  describes 
its  boundary  as  running  with  a  navigable  river,  the  jurisdic* 
tion  of  the  municipality  does  not  extend  beyond  the  low-water 
mark  in  the  absence  of  some  other  language  in  the  charter 
extending  the  limit  of  its  jurisdiction  expressly  or  by  fair 
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implication.  We  Ciin  readily  conceive  how  the  decaj^ed  fish 
and  offal  thrown  into  a  river  like  the  Pamlico  in  front  of 
Washington,  where  the  influence  of  the  tides  is  felt,  may  be- 
come an  almost  unendurable  nuisance.  But  further  aimoy- 
anoe  might  have  been  prevented  by  a  proper  amendment  of 
the  charter  of  the  town,  and  may  still  be  obviated  by  legieUk- 
tion  in  the  ***  future.  Meantime,  unless  the  povreie  of  the 
commiasioners  of  navigation,  under  section  3537,  can  be  in- 
vuked  to  protect. those  who  suffer  from  the  stench  by  ths  offen- 
sive matter  floating  upou  the  river  or  lodging  on  Uie  banks,  we 
deem  it  more  important  that  the  court  should  be  reasonable 
and  consistent  in  its  rulings,  so  as  to  inspire  confidence  in 
their  justice  and  stability,  than  that  some  of  its  oitiseuBsbouid 
be  relieved  without  delay  of  even  so  sore  a  gFievance. 

We  think,  therefore,  that  tliere  was  no  error  in  the  ruling 
of  the  court  below  that,  even  upon  a  warrant  sufficient  in  form, 
the  defendant  could  not  be  convicted  for  a  violation  of  the 
ordinance  prohibiling  tlie  tlirowing  of  fish  or  offal  into  Uie 
river  beyond  the  limit  of  its  jurisdiction,  the  low- water  line, 
and  the  judgment  must  be  affirmed.  In  view  of  the  peculiar 
hardship  to  the  people  interested  of  enduring  this  annoyance 
we  suggest  also  an  investigation  of  the  question  whether  the 
facts  as  to  the  conduct  of  this  particular  defendant  or  tlie 
facts  in  any  other  case  of  creating  a  stench  in  the  river,  which 
is  a  public  higliway,  by  casting  fiali  or  offal  into  it  would  sus- 
tain an  indictment  for  nuisance  at  common  law:  Conimon- 
wealih  v.  Sweeney,  131  Mass.  579;  SlaU  v.  Wolf,  112  N.  C. 
889. 

Counsel  on  both  sides  discussed  the  question  whether  the 
court  had  the  power  after  verdict  to  amend  the  warrant,  which 
before  charged  that  the  defendant  "  did  on  the  twentieth  day 
of  September,  1893,  in  violation  of  ordinance  11,  section  — , 
of  the  ordinances  in  force  of  the  said  town  of  Washington, 
contrary  to  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state,"  by  inserting  spe- 
cific charge  of  throwing  dead  fish  into  Pamlico  river.  As 
tlie  ordinance  embraced  eight  distinct  charges  that  might 
have  been  made,  seven  others  besides  that  set  forth  in  the 
amendment,  we  deem  it  a  matter  of  '^'  such  importance  as 
to  make  it  proper  to  say  that  the  question  is  still  an  opon  one, 
which  we  refrain  from  dincussing,  because  it  is  not  essential 
to  the  final  disposition  of  this  particular  case  to  do  .so. 

Affirmed. 
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WATKROonun^WHAT  ARB  Navigablb  9TiiSAii8.^NarigabW  flteuiM  ia 
the  Uuited  SUtas  ar«  of  three  dauets  1.  Tidal  streans  that  ar«  held  Dar- 
igable  in  law,  whether  navigable  or  not;  2.  Thoae  that»  though  uou tidal,  ar« 
yet  navigable  in  fact  for  boats  or  lighten,  and  valuable  for  commercial  par- 
poace;  S.  Those  streams  which,  though  not  navigabte  for  boats  or  lighters, 
ere  floatable,  oroapftble  «{  valsaUe  use  in  bearing  logs,  or  the  prodnds  •! 
mines,  forests,  and  tiliage  of  the  country  they  traverse  to  milk  aud  markets: 
Oasean  v.  Maee,  83  W.  Va.  14;  25  Am.  St.  Rep.  848,  and  note  with  the 
cases  collected.  Navigable  waters  inclade  nut  only  those  in  which  the  tide 
elA>s  awl  fiows,  but  tbose  which  are  oav  igable  in  fact,  and  afford  a  efaaunel 
for  commerce  or  subserve  any  other  beneAcial  {lublio  use:  Lawpnt^  ▼•  SiaHf 
62  Minn.  181;  U  Am.  At.  Aep.  Ml. 

BOUJIDARIII    OV    NaTIOABU    WaTBBS— SoW    VAK  RlPABXAir    Pbopris- 

T0B8  Task. — This  question  is  the  tnbjeet  of  the  monegraphio  note  to  AUm 
V.  fVtber^  27  Am.  St.  Rep.  ML 


Statb  v.  Aubtik. 

(114  NOKTH  Caboliha,  86A.] 

A  MUNTCITAI  OrDXHAVOB  FORBIDDIMO  ANY  MlNOR  TO  EnTBS  A  BAR- 
ROOM, unless  as  the  agent  or  servant  of  his  parent  or  gnardian,  is  valid 
if  the  municipality  enacting  it  had  by  statute  been  given  power  to  make 
such  rules  and  regulations  for  the  better  government  of  the  town  sa  ita 
commissienens  might  deem  neoessary,  not  inoooeisteRt  with  the  laira  of 
the  land. 

The  Attorney  General^  for  tbe  state. 

Batchelor  &  Devereuz,  and  R,  B.  Redmne^  for  the  defendant. 

^^  BuBWBiXy  J.  The  town  of  Monroe  has  power  and 
authority  *'  to  make  such  by-laws,  rules,  and  regulations  for 
the  better  goTernment  of  the  town"  as  the  comniiBsioners 
thereof  may  deem  necessary,  provided  the  same  are  ''not 
inconsistent  with  the  laws  of  the  land  '':  Code,  sec.  3799. 

This  is  an  express  grant  of  authority  to  the  officers  of  this 
municipal  corporation  to  exercise  within  the  territory  made^ 
subject  to  their  control,  the  police  power  of  the  state,  the  only 
expressed  restriction  upon  their  action  being  that  the  ruletf 
and  regulations  made  by  them  shall  not  be  inconsistent  with 
**  the  laws  of  the  land." 

Authorities  need  not  be  cited  to  prove  that  the  legislature 
of  the  state  may  transfer  to  local  municipal  legislative  bodies 
created  by  it  the  duty  and  responsibility  of  exercising  a  por- 
tion of  its  own  police  power.  It  seems  to  he  conceded  that 
the  legislature  has  power  to  declare  it  unlawful  for  sny  minor 
to  enter  a  bar-room,  and   thus   protect  them  from  the  evil 
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inflaencei  tliat  might  affect  them  if  exposed  to  the  temp- 
tations to  which  their  presence  in  such  resorts  might  expose 
them. 

This  concession  is  an  admission  that  the  ordinance  in  ^' 
question  is  not  repugnant  in  its  provisions  to  either  the 
federal  or  state  constitutions,  for  those  fundamental  enactr 
ments  impose  their  restraining  influence  on  the  legislature 
not  less  than  on  its  creatures — the  legislative  councila  of  the 
towns  and  cities  of  the  commonwealth. 

There  being,  then,  no  ground  for  maintaining  that  the 
ordinance  under  consideration  is  invalid  because  of  ita  unoon- 
stitutionalitjy  and  the  grant  by  the  legislature  to  the  munici- 
pality of  the  power  to  exercise  its  police  power  iu  such  manner 
as  the  commissioners  may  deem  necessary  being  clear  and 
explicit,  it  only  remains  to  inquire  whether  the  enactment  is 
consistent  with  the  laws  of  the  state,  and  is  reasonable.  In 
the  grant  of  police  power  to  this  municipality  the  reslriction 
imposed  is  that  its  ordinance  shall  not  be  inconsistent  with 
*'tlie  laws  of  the  land."  The  expression  "the  laws  of  the 
land"  can  only  refer  to  the  laws  of  this  state — the  statutes 
and  common  law — by  the  enforcement  of  which  peace  and 
good  order  are  maintained  throughout  this  state,  and  by 
which  the  conduct  of  all  its  citizens,  whether  they  dwell  in 
the  cities  and  towns  or  not,  is  controlled.  It  is  not  permitted 
to  these  local  legislative  bodies  in  this  state  to  exercise  th.xt 
portion  of  the  police  power  intrusted  to  them  u|X)n  subjects 
about  which  the  legislature  has  seen  lit  to  enact  laws  (  HasA- 
ington  v.  Hammond,  76  N.  C.  33;  StaU  v.  Brittain,  89  N.  C. 
574),  nor  to  adopt  ordinances  that  tend  to  obstruct  the  gen- 
eral policy  of  the  state  in  the  exercise  of  its  ix>lice  power  as 
evinced  by  its  statutes.  In  the  treatise  of  Horr  and  Bemis 
on  Municipal  Police  Ordinances,  section  88,  it  is  said:  "Ac- 
cording to  the  American  theory  of  municipal  existence  the 
legislation  permitted  to  be  exercised  by  municipal  cori)ora* 
lions  is  a  mere  delegation  of  the  power  of  the  state,  and  the 
ordinances  created  by  virtue  of  this  delegated  authority  are 
as  much  a  part  of  the  general  scheme  of  legislutiun  as  are 
**•  the  laws  of  the  state.  It  is,  therefore,  necessary  that  tiiey 
should  be  consistent  with  the  laws  of  the  state Munici- 
palities have  no  power  to  repeal,  directly  or  indirectly,  the 
laws  of  the  state,  and  their  legislation  must  accord  with  the 
policy  of  the  legislation  of  the  state.  If  the  only  measure  of 
authority  were  the  terms  of  the  charter  there  would  often  be 
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ordinanceB  plainly  within  the  granted  power,  but  irreconcila- 
^ble  with  Bome  state  law  or  contrary  to  the  settled  policy  of 
the  state,  a  resnlt  neither  lawful  nor  intended.  Some  char* 
ters,  by  express  language,  restrict  the  ordinances  that  may 
be  passed  to  such  as  are  consistent  with  the  laws  of  the  state. 
Others  are  silent  upon  the  subject,  but  the  restriction  exists 
whether  expressed  or  not,  and  becomes  very  important  in  its 
application.'^ 

We  can  discern  no  inconsistency  between  the  provisions  of 
the  ordinance  under  consideration  and  any  particular  law  of 
the  state  or  the  general  policy  of  its  legislation.  Indeed,  we 
find  in  it  rather  a  commendable  effort  on  the  part  of  this 
local  legislative  body  to  supplement  what  the  state  by  its 
general  legislation  has  done  to  protect  the  young  of  the  com- 
monwealth. The  state  declares  that  one  who  deals  in  intoxi- 
cating liquors  shall  neither  sell  nor  give  to  an  unmarried 
minor  any  such  liquors:  Code,  sec.  1077.  This  ordinance 
declares  that  such  minor  shall  not  enter  the  bar-rooms  that 
are  subject  to  the  control  of  the  town.  It  helps  and  does  not 
hinder  the  policy  of  the  state  upon  this  subject.  All  its  ten- 
dencies are  towards  the  prevention  of  the  infraction  of  the 
law  of  the  state  and  the  preservation  of  peace  and  good  order. 
Its  rigiil  enforcement  niiist  be  desired  by  the  proprietors  of 
saloons,  for  only  dagger  and  trouble  can  come  to  them  from 
allowing  such  persons  to  frequent  their  phices  of  business: 
Staie  V.  KiUelUy  110  N.  C.  660;  28  Am.  St  Rep.  698.  It 
interferes  with  none  of  the  saloon-keeper's  rights,  and  is, 
indeed,  contrived  in  part  for  his  protection.  **•  It  prevents 
minors  from  exposufe  to  temptation  in  places  where  they 
should  not  go.  The  law  which  forbids  any  dealer  in  intoxi- 
cating liquors  to  give  or  sell  to  a  minor  such  liquors  is  valid. 
Its  validity  could  scarcely  be  assailed  with  any  show  of  rea- 
son: Black  on  Intoxicating  Liquors,  sec.  42.  This  ordinance 
rests  upon  the  same  foundation  as  that  law — the  right  of  the 
state,  eitlier  by  direct  general  legislation  or  through  its  munic- 
ipal ''home  rule"  agencies,  to  shield  youth  from  temptation. 
It  has  been  held  (says  the  author  quoted  above)  that  a  law 
against  permitting  a  minor  to  enter  upon  and  remain  in  a 
retail  liquor  dealer's  place  of  business  is  valid,  and  the  state 
has  power  to  enact  and  enforce  such  a  law  even  in  disregard 
of  the  parent's  wishes  when  its  object  and  tendency  are  to  pro- 
tect the  child:  Qoldsticker  v.  Ford,  62  Tex.  385. 

What  has  been  said  above  seems  a  suf&cient  refutation  of 
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the  assertion  that  the  ordinance  is  unreasonable,  oppressive, 
and  discriminating.  It  eeems  to  us  a  wise  and  wliolesom« 
restraint  upon  the  youth  of  the  community,  made  in  their 
interest  as  well  as  that  of  the  law-abiding  keepers  of  the  bar- 
rooms.    It  is  not  oppressive. 

The  police  of  our  cities  and  towns — ofRcers  charged  with 
the  duty  of  preventing  offenses  as  well  as  of  arre<sting  oOenJ- 
ers — should  have  the  power  and  authority  to  prevent  youtiis 
from  entering  saloons.  They  can  derive  such  authority  on!/ 
from  such  ordinances.  It  is  not  unlawfully  discriminating. 
It  applies  to  all  unmarried  minors,  and  is  no  more  obnoxious 
to  this  objection  than  is  the  section  of  the  code  mentioned 
above,  and  other  laws  wliich  are  made  to  protect  and  control 
the  youth  of  the  land.  While  it  is  true  that  all  grants  of 
power  to  municipal  corporations  should  be  strictly  construed, 
and  tliat  all  doubts  should  be  resolved  against  the  authority 
of  the  corporation,  it  is  also  ^*®  true  that  where,  ns  in  tliis 
case,  the  grant  of  power  is  plain  and  unequivocal,  courts  will 
not  interfere  with,  control,  or  nullify  the  acts  of  the  oflicers  of 
the  municipality  except  for  most  cogent  reasons.  The' con- 
trary course  would  bring  about  an  unseemly  intermeddling  of 
the  judicial  department  of  the  government  with  the  established 
agencies  of  the  legislative  department — the  legislative  councils 
of  towns  and  cities — and  such  intermeddling  could  but  have 
the  efiect  of  hampering  the  action  of  tho&e  bodies  and  retiird- 
ing  the  development  of  such  communities. 

If  fraud,  dishonesty,  or  oppression  is  charged  against  them, 
courts  will  be  swift  to  investigate  the  charge  and  to  correct 
ti)e  evil  if  found  to  exist.  But  other  matters,  involving  mere 
questions  of  expediency  and  judgment,  must  be  decided  in 
another  way.  We  adopt,  as  applicable  here,  the  language 
used  by  Judge  Daniel  in  Hellen  v.  Noe,  8  Ired.  493:  ••If  a 
majority  of  the  citizens  of  the  town  deem  the  ordinance  im- 
politic or  injurious  to  the  people  of  the  corporation  they  have 
the  power  in  their  own  hands  to  remedy  the  evil;  but  we  can- 
not say  that  this  ordinance  is  against  the  general  law  or  is,  in 
itself,  unreasonable." 

No  error.  

Avert,  judge,  dissented  from  the  foregoing  opinion,  and  eontended  tlwt 
nnUer  the  permission  to  make  laws  conferred  apan  tke  muuicipeltty  was  aot 
incluiied  the  power  of  enacting  laws  in  derogation  of  common  right;  ika± 
before  an  ordinanee  ooutravening  common  right  could  be  upheld,  the  power 
to  euaut  umst  be  plainly  conferred  by  a  valid  and  competent  legialative 
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granfc;  that  the  anthority  conferred  by  statiite  on  the  eommissloners  of  the 
town  to  make  "  inch  by-law8»  rules,  and  regulations  for  the  better  govern- 
ment of  said  town  as  they  may  deem  necessary,  provided  the  same  be  not 
iucoQiiisteiit  with  the  laws  of  the  land,"  did  not  include  the  power  to  exclude 
an  infant  from  a  bar-room,  because,  under  the  laws  of  the  land  he  had  the 
right  of  locomotion  in  oommoa  with  other  persons;  thnt  the  power  given  to 
the  municipality  to  preserve  health  or  abate  nnisances  did  not  include  in  it 
the  anthority  to  pass  the  ordinance  in  question.  He  concluded  as  follows: 
*'I  think,  for  the  reasons  which  I  have  stated,  that  neither  under  the  pro- 
vision of  the  charter  commonly  known  aa  the  general  welfare  clause,  nor 
under  ^e  power  to  protect  health  and  prevent  nuisances,  can  the  governing 
authorities  of  a  municipality  enact  a  valid  ordinance  purporting  to  prohibit 
a  boy  of  twenty  years  of  age  from  entering  where  business  is  conducted 
presumably  under  the  sanction  of  the  law.  The  legislatnie  may  put  the  sale 
of  intoxicants  under  ban  of  the  law  so  completely  that  a  place  where  it  is 
illicitly  sold  shall  be  deemed  a  Buisance,  bat  while  aach  bosiuass  houses  are 
licensed  by  law,  town  commissioners  cannot  brand  them,  without  authority, 
aa  plaeaa  unfit  for  boya  who  frequent  other  stores  and  saloons. 

*'  It  was  contended  on  the  argnmant  of  the  case,  and  not  without  author- 
ity and  reason,  that  had  the  legislature,  instead  of  the  municipality,  enacted 
a  law  prohibiting  minors  from  frequenting  the  business  houses  mentioned  in 
the  onlinaace  in  question  the  statute  would  have  been  unconstitutional  and 
void.  Witliont  passing  upon  that  queation  or  even  oeneeding  for  the  sake 
of  the  argument  that  the  legislature  has  the  power  to  prevent  a  minor  iivm 
beiug  employed  in,  or  even  entering,  a  place  where  intoxicants  are  sold,  it 
would  be  none  the  less  essential,  in  order  to  give  validity  to  a  similar  law 
passed  by  a  municipality,  to  show  the  delegation  to  the  corporation  of  the 
anthority  claimed  either  expressly  or  by  fair  inplioatioB. 

"  The  authoritiea  cited,  therefore  (BLaok  on  Municipal  Legislation,  sec. 
42,  and  numerous  cases  (rom  the  courts  of  other  states),  in  support  of  the 
legislative  authority  to  pass  statutes  of  the  same  purport,  have  no  necessary 
bearing  upon  the  case  in  the  absence  of  any  attempt  to  delegate  the  power 
which  the  town  attempted  to  exeroiae. 

"I  think  that  the  judge  below  erred  in  instructing  the  Jury  upon  the 
special  verdict  to  find  the  defendant  guilty,  and  a  new  trial  ought  to  be 
awarded." 

Intoxioatino  Liquors — Sales  to  Minors  bt  DiRRcrrox  ov  Parents. 
This  subject  is  discu-ssed  in  the  note  to  Snider  v.  State,  12  Am.  St.  Rep.  354. 
It  ia  no  defense  for  the  sale  of  liquor  to  a  minor  without  the  written  consent  of 
his  parent  or  guardian  that  the  father  was  present  and  orally  consented  to 
the  sale:  BlahtU  v.  State^  54  Ark.  638.  The  sale  of  liquor  to  a  minor  aa 
agent  for  an  adult,  for  whom,  and  with  whose  money  he  procures  it,  and  to 
whom  he  takes  it,  and  of  which  facts  the  dealer  is  cognizant  when  the  liquor 
ia  gotten,  doea  not  constitute  a  sale  to  the  minor:  Mtmaghan  r.  Rtatt,  66 
Mia^  61i.    Sesb  alao,  the  noto  to  Stat^  r.  KUUiU,  2B  Am.  St.  Rep.  707. 
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Oiwfuor  o?  Lawi.— Omb  Statb  ob  Sotbrbiomtt  OAXKOt  Bwobcb  td 
Pbval  ob  CBXiciirAL  Laws  of  Arotheb,  nor  punish  offenses  oommiUed 
in  or  against  another  state  or  sovereignty. 

t3Bi]ii2iAL  Law — Statb  Whbrb  Cbimb  n  Dbbmbd  CoMMirrKiiL — If  a  shot 
is  fired  in  one  state  at  a  person  in  another,  resulting  in  his  death,  tfai 
erime  therebj  committed  is  deemed  to  have  been  committed  in  the  suxs 
where  the  shot  takes  effect,  and  not  in  the  one  where  it  was  fired. 
Therefore,  the  oourts  of  the  latter  state  have  no  jnxiadietion  to  trjr  and 
punish  the  party^  though  he  is  one  of  its  oitisens. 

Hie  Attorney  Qeneral^  for  the  Btate. 
O.  S.  Ferguson^  for  the  defendants. 

*^^  Shepherd,  G«  J.  There  was  testimony  tending  to 
fhow  that  the  deceased  was  wounded  and  died  in  the  state  of 
Tennessee,  and  that  the  fatal  wounds  were  inflicted  bj  the 
prisoners  by  shooting  at  the  deceased  while  they  were  stand- 
ing within  the  boundaries  of  the  state  of  Nortli  CaroIin.<u 
The  prisoners  have  been  convicted  of  murder,  and  the  ques- 
tion presented  is  whether  they  committed  that  offense  within 
the  jurisdiction  of  this  state* 

It  is  a  general  principle  of  universal  acceptation  that  one 
state  or  sovereignty  cannot  enforce  the  penal  or  criminal 
laws  of  another,  or  punish  crimes  or  offenses  committed  in 
and  against  another  state  or  sovereignty:  Rorer's  Interstate 
Law,  308;  Story's  Conflict  of  Laws,  620-623;  Ths  Antelope, 
10  Wheat.  66-123;  Slate  v.  Knight,  Tayl.  »*»  65;  StaU  ▼. 
Brown^  1  Hay  w.  (N.  C.)  100;  1  Am.  Dec.  548;  StaU  v.  CuUhaU, 
llON.C.  538, 

There  may,  by  reason  of ''  a  statute  or  the  nature  of  a  par- 
ticular case,"  be  apparent  exceptions  to  the  rule,  as  if  '*  one 
personally  out  of  the  country  puts  in  motion  a  force  which 
takes  effect  in  it,  he  is  answerable  where  the  evil  is  done, 
though  his  presence  was  elsewhere.  So  where  a  man,  stand- 
ing beyond  the  outer  line  of  a  territory,  by  dischargfng  a  ball 
over  the  line  kills  another  within  it;  or  himself,  being  abroad, 
circulates  libel  here,  or  in  like  manner  obtains  here  goods  by 
false  pretenses;  or  does  any  other  crime  in  our  own  locality 
against  our  laws,  he  is  punishable,  though  absent,  the  same 
as  if  he  were  present":  1  Bishop's  Criminal  Law,  109,  llOj 
State  ▼.  Ctitshall,  110  N.  C.  538. 

These  caseSi  however,  are  but  instances  of  crimes  which 


i 


Kob.  1894.]  Statb  v.  Hall.  828 

are  considered  by  the  law  to  have  been  committed  within  our 
territory,  and  in  nowise  conflict  with  the  general  principle  to 
which  we  have  referred.  Starling,  then,  with  this  funda* 
mental  principle,  and  avoiding  a  general  discussion  of  the 
fubject  of  extraterritorial  crime,  we  will  at  once  proceed  to 
an  examination  of  the  interesting  question  which  has  been 
submitted  for  our  determination. 

It  seems  to  have  been  a  matter  of  doubt  in  ancient  times 
whether,  if  a  blow  were  struck  in  one  county  and  death 
ensued  in  another,  the  offender  could  be  prosecuted  in  either, 
though  according  to  Lord  Hale  (Hale's  Pleas  of  the  Crown, 
426)  'Hhe  more  common  opinion  was  that  he  might  be  indicted 
where  the  stroke  was  given."  This  difficulty,  as  stated  by 
Mr.  Starkie,  was  sought  to  be  avoided  by  the  legal  device  '*  of 
carrying  the  dead  body  back  into  the  county  where  the  blow 
was  struck,  and  the  jury  might  there,"  he  adds,  '^inquire 
both  of  the  stroke  and  death  ":  1  Starkie's  Criminal  Plead- 
ing, 2d  ed.,  304;  1  Hawk's  Pleas  of  the  Crown,  o.  13;  1  East, 
861.  But  to  remove  all  doubt  in  respect  to  a  matter  of 
*i>  such  grave  importance,  it  was  enacted  by  the  statute  2 
and  8  Edward  VI.  that  the  murderer  might  be  tried  in  the 
county  where  the  death  occurred.  This  statute,  either  as  a 
part  of  the  common  law  or  by  re-enactment,  is  in  force  in 
many  of  the  states  of  the  union,  and  as  applicable  to  counties 
within  the  same  state  its  validity  has  never  been  questioned 
(see  Acts  1891,  o.  68,  and  also  Tennessee  Code,  sec.  5801), 
but  where  its  provisions  have  been  extended  so  as  to  affect 
the  jurisdiction  of  the  different  states  its  constitutionality  has 
been  vigorously  assailed.  Such  legislation,  however,  has  been 
very  generally,  if  not  indeed  uniformly,  sustained:  Simpson 
V.  SiaU^  4  Humph.  461;  Oreen  v.  State,  66  Ala.  40;  41  Am. 
Rep.  744;  Commonwealth  v.  Macloon^  101  Mass.  1;  100  Am. 
Dec.  89;  Tyler  v.  People^  8  Mich.  326;  Hemmaher  v.  State,  12 
Mo.  453;  51  Am.  Dec.  172;  People  v.  Burkey  11  Wend.  129; 
Hunter  v.  State,  40  N.  J.  L.  495. 

Statutes  of  this  character  *'  are  founded  upon  the  general 
power  of  the  legislature,  except  so  far  as  restrained  by  the 
constitution  of  the  commonwealth  of  the  United  States,  to 
declare  any  willful  or  negligent  act,  which  causes  an  injury 
to  person  or  property  within  its  territory,  to  be  a  crime": 
Kerr  on  Homicide,  47.  See,  also,  remarks  of  Justice  Bradley 
in  the  habeas  corpus  proceedings  of  Guiteau,  reported  in  the 
notes  to  the  case  of  United  Statee  v.  Quiteau,  1  Maokey,  498| 


824  Stats  fi  Halu  [N.  GuoliiUi 

47  Am.  Bepw  347.  In  mM  j  of  the  ststM  ibcrv  ato  ala»  fU^ 
utassubftUuitiAlly  proTiding  that  when  th«  death  ecciiaeytr 
eide  of  one  alatOi  bj  reason  of  a  stroke  given  in  another,  Ik 
latter  state  may  have  juriediotkm:  See  our  aei,  Code^  ace. 
1197.  The  vaHdiiy  of  these  statotea  aeeiM  to  be  UDdiapoted. 
and  indeed  it  hse  been  held  in  ouiny  jtiriadictiono  that  sock 
legislation  is  but  in  affirnianoe  of  the  oemmoA  law.  TIm 
▼lew  is  taken  bj  the  supreme  oesirt  of  the  district  of  Golsni- 
bia  in  Uniied  SuUeM  ▼.  Owtteau,  1  llaekey,  498, 47  Am.  Bsfn 
247,  in  wliioli  the  authorities  are  eollocted  and  thi»r  pritici|ife 
*^^  stated  with  mach  force  bj  Justioe  James.  It  ia  manikflt 
that  statutes  of  this  nature  are  only  applicable  to  caeee  whcie 
the  stroke  and  the  death  occur  in  di&rent  jurisdietiona,  uii 
it  is  equally  clear  thai  where  the  stroke  and  the  death  oocur 
ia  the  same  state  the  offense  of  murder  at  common  law  is 
there  complete,  and  the  courts  of  that  state  can  alone  try  tke 
offender  for  that  specific  coinmoD-law  crimew 

The  turning  point,  therefore^  in  thia  case  is  whether  the 
stroke  was^  in  legal  contemplation,  given  in  Tenneisee,  tbe 
alleged  place  of  death;  and  upon  this  question  the  authoritic 
all  seem  to  point  in  one  direction. 

In  the  early  case  of  Mex  ▼.  Coesib,  1  Lsach  C.  a  388,  it  was 
held  that "  if  a  loaded  pistol  be  fired  from  the  land  at  a  distauoe 
of  one  haiMlred  yards  from  the  sea,  and  a  man  ia  malioionslj 
killed  in  the  water  one  hundred  yards  from  the  ahore^  the 
offender  shall  be  tried  by  the  admiralty  juriadtction;  for  the 
offense  ia  committed  where  tbe  death  ha|^ned,  and  not  st 
the  place  whence  the  cause  of  the  death  prooeeda^:  See,  slao^  1 
East,  367,  and  1  GhiUy'a  Criminal  Law,  154. 

In  the  case  of  IhiUed  SuUe9  v.  DaviA^  2  Sum.  482,  a  gun 
was  fired  from  an  American  ship  lying  in  the  harbor  of  Ran 
atea,  one  of  tbe  Society  Isles,  and  a  foreign  government,  by 
which  a  person,  on  board  a  schooner  belonging  to  the  natives 
and  lying  in  the  same  harbor,  was  killed.  Mr.  Justice  Storj, 
in  the  course  of  his  opinion,  said:  **  What  we  found  ourselves 
upon  in  this  case  is  that  the  offense,  if  any,  was  committed 
on  board  of  a  foreign  achooner  belonging  to  inhabitants  of  tbe 
Society  Islands,  and  of  course  under  the  territorial  govern- 
ment of  the  Society  Islands,  with  which  kingdom  we  have 
trade  and  friendly  intercourse,  and  which  our  government 
may  be  presumed  (id nee  we  have  a  consul  there)  to  recognise 
as  *^*  entitled  to  tbe  rights  and  sovereignty  of  an  independ- 
ent nation,  and  of  course  entitled  to  try  offmses  oommitttd 


Feb.  1804.]  fc^ATU  ir.  Uall.  825 

within  its  territorial  jurisdiction.  I  tay  the  offense  was  com- 
mi  tied  on  board  of  the  schooner;  for,  although  the  gun  was 
fired  from  the  ship  Rosej  the  shot  took  effect  and  the  death 
happened  on  board  of  the  sokooner,  and  the  act  was,  in  con- 
templation of  law,  done  where  the  shot  look  efifect We 

lay  no  stress  on  the  fact  that  the  deceased  was  a  foreigner. 
Our  judgment  would  be  the  same  if  he  had  been  an  American 
citison." 

In  Simpson  ▼.  State  (Ga.,  May  29,  1893),  17  S.  E.  Rep. 
984,  it  was  held  by  the  supreme  court  of  Georgia  that  one 
wbo,  in  Uie  state  of  South  Carolina,  aims  and  fires ti  pistol  at 
another  who  at  the  time  is  in  the  state  of  Georgia,  is  guilty 
of  the  offense  of  ^  sl>ooting  at  another,'^  although  the  ball  did 
not  take  efifecl,  but  struck  the  water  in  the  latter  state.  The 
court  said:  '*  Of  course  the  presence  of  the  accused  whliin 
this  state  is  essential  to  make  bis  act  one  which  is  done  in 
this  state,  but  the  presence  need  not  be  actual;  it  may  be 
constructive.  The  well-established  theory  of  the  law  is,  that 
wliere  one  puts  in  force  an  agency  for  the  commission  of  crime, 
he  in  legal  contemplation  accompanies  the  same  to  the  point 

where  it  becomes  effectual So,  if  a  man  in  the  state 

of  South  Carolina  criminally  fires  a  ball  into  the  state  of 
Georgia,  the  law  regards  him  as  accompanying  the  ball,  and 
as  being  represented  by  it  up  to  the  point  where  it  strikes. 
If  an  unlawful  shooting  occurred  while  both  the  parties  were 
in  this  state  the  mere  fact  of  missing  would  not  render  the 
person  wlio  shot  any  the  less  guilty;  consequently,  if  one 
shooting  from  another  state  goes,  in  a  legal  sense,  where  liis 
bullet  goes,  the  fact  of  his  missing  the  object  at  which  he  aiine 
cannot  alter  the  legal  principle." 

The  court  approved  of  the  language  of  Campbell,  J.,  in  •*• 
Tyler  v  People^  8  Mich.  320,  that  '*  a  wounding  must  of  course 
be  done  where  there  is  a  person  wounded,  and  the  criminal 
act  is  the  force  against  his  person.  That  is  the  immediate 
act  of  the  assailant,  whether  he  strikes  with  a  sword  or  shoots 
with  a  gun,  and  he  may  very  reasonably  be  held  present 
where  his  forcible  act  becomes  directly  operative." 

In  speaking  of  crime  committed  by  one  out  of  the  state, 
through  an  innocent  agent,  Judge  Rorer  says:  ''  In  such  case 
the  innocent  person  in  the  state  is  the  means  used  to  perpe^ 
trate  the  crime  therein,  just  as  if  a  person  who  shoots  out  of 
a  state  across  the  line  into  another  state  and  therein  inten- 
tionally  kills  aiK)ther  person  is  in  such  case  guilty  of  com- 
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mitliiig  the  criminal  act  within  the  state   without  himself 
being  at  the  time  therein":  Rorer'e  Interstate  Law,  326. 

In  Commonwealth  t.  Madoonj  101  Mass.  1,  100  Am.  Dee. 
89,  JuBtioe  Gray  says  that,  if  one's  **  unlawful  act  is  th« 
efficient  cause  of  the  mortal  injury,  his  personal  presence  iX 
the  time  of  its  beginning,  its  continuance,  or  its  result,  is  not 
essential.  He  may  be  held  guilty  of  homicide  by  shooting, 
even  if  he  stands  afar  off,  out  of  sight,  or  in  another  jurisdic- 
tion." 

In  Slate  t.  Carter^  27  N.  J.  L.  499,  the  supreme  court  of 
New  Jersey,  in  discussing  a  kindred  question,  said:  ^'This  is 
not  the  case  where  a  man  stands  on  the  New  York  side  of  the 
line,  and,  shooting  across  the  border,  kills  one  in  New  Jersej. 
When  that  is  so  the  blow  is  in  fact  struck  in  New  Jersey.  It 
is  the  defendant's  act  in  this  state.  The  passage  of  the  hall, 
after  it  crosses  the  boundary,  and  its  actual  striking,  is  the 
continuous  act  of  the  defendant  In  all  cases  the  criuiinai 
act  is  the  impinging  of  the  weapon,  whatever  it  may  be,  uo 
the  person  of  the  party  injured,  und  that  must  necessarily  be 
where  the  impingement  happens.  And  whether  the  sword, 
the  ball,  or  any  other  missile  passes  over  a  boundary  in  the 
act  of  striking  is  a  matter  of  no  *^^  consequence.  The  act  is 
where  it  strikes  as  much  where  the  party  who  strikes  stande 
out  of  the  state  as  where  he  stands  in  it. 

In  State  v.  Chapin^  17  Ark.  560,  65  Am.  Dec.  452,  the  court 
said:  '*  For  example,  if  a  man  standing  beyond  our  boundary 
line  in  Texas  were,  by  firing  a  gun  or  proi)elling  any  other 
implement  of  death,  to  kill  a  ])erson  in  Arkansas  he  wouli 
be  guilty  of  murder  here,  and  answerable  to  our  laws,  he- 
cause  the  crime  is  regarded  as  being  committed  where  the 
shot  or  other  implement  propelled  takes  effect":  See,  al^o. 
People  V.  AdarnSy  3  Denio,  207. 

In  Stillman  v.  White  Rock  Mfg.  Co.,  8  Wood.  &  M.  538, 
Woodbury,  J.,  said:  '*I  can  conceive  of  crimes  likewise,  like 
civil  injuries,  which  may  be  prosecuted  in  two  states,  tliou|rh 

sometimes  in  different  forms,  as  here 8o,  if  one  fires  a 

gun  in  one  state,  which  kills  an  individual  in  another  state, 
there  may  be  the  offense  of  using  a  deadly  weapon  in  the  first 
state  (that  is,  we  suppose,  by  statute),  and  committing  mur- 
der by  killing  in  the  second  state." 

In  speaking  of  the  validity  of  acts  similar  to  that  of  2 
and  3  Edward  VI.,  Mr.  Black,  in  an  article  in  the  Cenhxd 
Law  Journal  (vol.    88,   p.   3l8),  remarks:  *' There  is  less 
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difficultj  in  cases  where  the  means  of  death  employed, 
though  set  in  motion  in  one  jurisdiction,  reach  and  operate 
upon  their  object  in  another  territory;  for,  of  course,  the  act 
can  amount  to  nothing  more  than  an  attempt  until  the  fatal 
agency  comes  in  contact  with  the  body  of  the  victim":  See, 
also,  upon  this  subject,  20  Am.  Law  Rev.  918. 

In  view  of  the  foregoing  authorities  it  cannot  be  doubted 
that  the  place  of  the  assault  or  stroke  in  the  present  case  was 
in  Tennessee,  and  it  is  also  clear  that  the  offense  of  murder  at 
common  law  was  committed  within  the  jurisdiction  of  that 
state.  If  this  be  so,  it  must  follow  that  unless  we  have  some 
statute  expressly  conferring  jurisdiction  upon  *^®  the  courts 
of  this  state,  or  making  the  act  of  shooting  under  the  circum- 
stances a  substantive  murder,  the  offense  with  wliich  the 
prisoners  are  charged  can  only  be  tried  by  the  tribuiiaU  of 
Tennessee. 

It  is  true  that  in  Wharton's  Criminal  Law,  288,  it  is  said 
in  a  general  way  that  '*  a  concurrent  jurisdiction  exists  in  the 
place  of  starting  the  offense";  but  by  a  reference  to  the  Ciases 
cited  in  support  of  the  proposition  it  will  be  readily  seen  that 
they  have  no  application  to  the  question  under  consideration. 
These  and  like  authorities  are  where  libels  are  uttered  in  one 
state  to  take  effect  in  another  {United  States  v.  Worrall^  2 
Dall.  384);  or  where,  either  by  common  law  or  by  statute, 
the  place  of  the  stroke  has  concurrent  jurisdiclion  {Green  v. 
State,  &A  Ala.  40;  41  Am.  Rep.  744);  or  where  an  accessary 
before  the  fact  in  one  state  to  a  felony  committed  in  another 
was  held  to  be  indictable  in  the  state  where  he  became  acces- 
sary {State  V.  Chapin,  17  Ark.  560;  65  Am.  Dec.  452);  or  in 
certain  cases  of  false  pretenses;  or  in  conspiracies,  where  an 
overt  act  is  conimitted  at  the  place  of  the  trial;  or  where,  by 
statute,  a  particular  ^^section"  of  an  offense  committed  in  one 
jurisdiction  is  there  made  indictable;  as,  for  instance,  tlie  act 
of  shooting  or  unlawfully  using  a  deadly  weapon  within  the 
state,  as  in  the  present  case.  In  some  instatices  there  may 
be  concurrent  jurisdiction  of  the  whole  offense,  and  in  others 
there  may  exist  the  jurisdiction  of  an  attempt  in  one  state 
and  of  the  consummated  offense  in  another.  In  a  note  to  the 
preceding  section  the  author  thus  explains:  '*The  place  of 
Buch  residence  (that  is,  where  the  offense  is  started)  has 
jurisdiction  over  the  attempt  or  conspiracy,  as  the  case  may 
be.  The  place  of  the  consummation  has  jurisdiction  of  the 
offense  consummated  on  its  soil."     In  respect  to  this  very 
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matter  the  kurncd  anthor  has  made  his  mearwng  aotmlr 
clear  in  his  article  on  the  conflict  of  laipi?  1  Orim.  Law  Ma^ 
695.  In  putting  the  case  of  A  in  New  York  *'*  akoeting  B 
in  Connecticot,  he  eaye  tliat  the  place  of  the  eoiMunmatioa 
of  the  crime  should  be  regarded  aa  its  locality.  ^  Uotil  mtdk 
consummation  a  crime,  so  fiar  as  jirriedietion  i8«ooomied,  it 
simply  an  attempt,  and  only  poaiabaUe  as  bqoIl  It  nay  be 
indictable  for  A  merely  to  dieckarge  a  gun.  It  may  be  eai^: 
*  This  is  a  dangero«»  act,  punieiMtble  aa  e«oh*;  or  it  may  be 
said:  *From  all  the  circumetancee  of  the  case  we  infer  that 
yon  are  attempting  B's  life,  and  yon  are  to  be  indicted  for  tUs 
attempt.'  But  it  is  not  until  we  see  before  oe  a  jomu  wounded 
by  such  a  shot  that  the  crime^  in  its  oompleteBeBa,  «zhibili 
itself." 

There  being,  then,  no  concorrsnt  jariediatioD  a4  eooamoa 
lawy  we  will  now  consider  whether  it  has  been  conlerffad  by 
statute;  for  it  is  well  settled  that  '^  whenever  a  homicide  is 
committed  partly  in  and  partly  out  of  the  jurisdiction  where 
the  charge  is  made,  the  power  to  punish  it  depends  upon  the 
question  whether  so  much  of  the  act  aa  operates  ta  the  co«nty 
or  state  in  which  the  offender  ie  indicted  and  tried  has  been 
declared  to  be  punishable  by  the  law  of  that  jurisdiction'': 
Kerr  on  Homicide,  226;  Oomnumwealth  ▼.  ifodoMi,  Id 
Muss.  1;  100  Am.  Dec.  89.  It  is  not  "^fery  seriously  insisted 
on  the  part  of  the  state  that  our  etatnte  (Code,  see.  1197) 
applies  to  this  case,  but  inasmuch  as  it  was  leferred  to  on  the 
argument,  it  is  proper  that  we  should  briefly  examine  into  its 
proyisions.  It  provides:  **  In  all  cases  of  felonious  homicide, 
when  the  assault  shall  haye  been  made  within  this  state,  and 
the  person  aseaulted  shall  die  without  the  limits  thereof,  the 
offender  shall  be  indicted  and  punished  for  the  crime  in  ^e 
county  where  the  assault  was  made,  in  the  same  manner,  to 
all  intents  and  purposes,  as  if  the  person  assaulted  had  died 
within  the  limits  of  this  stated' 

This  statute  has  receired  a  judicial  construction  by  this 
court  in  State  r.  Dunkley,  8  Ired.  116,  and  it  was  held  that 
^*  it  did  not  create  any  new  offense,  hut  merely  retnoyed  a 
difficulty  which  existed  as  to  the  place  of  the  trial.  In  view 
of  the  authorities  cited  it  can  hardly  be  contended  that  the 
assault  in  the  present  case  was  committed  in  this  state,  and 
especially  is  this  so  when  the  assault  mentioned  in  the  statute 
evidently  means  not  a  mere  attempt,  but  such  an  injury  in- 
flicted in  this  state  which  results  in  death  in  another  atata 


Feb.  1894.]  Spate  «.  Halu  829 

This  would  seem  manifeet  from  the  history  of  the  legislntion 
as  well  as  the  language  of  the  act,  which  plainly  contemplates 
that  every  part  of  the  offense,  except  the  death,  must  havo 
occurred  in  this  state.  It  was  a  subject  of  doubt,  as  we  have 
8een,  whether  tiie  accused  could  be  tried  in  the  place  of  the 
stroke,  tlia  death  having  occurred  without  the  jurisdiction, 
and  it  was  to  remove  this  doubt  alone  that  this  and  similar 
legislation  was  resorted  to»  It  was,  of  course,  never  quefl« 
tioned  thai  tl^e  place  where  both  the  stroke  ami  the  death 
occurred  was  the  place  where  Urn  crime  was  couimitted.  We 
are  relieved,  however,  from  all  doubt,  if  any  existed,  upon 
this  point,  by  the  opinion  of  Chief  Justice  RuQin  in  State  v. 
DankUy,  3  Ired.  116.  He  says  that  the  act  ^'does  not  profess 
to  define  *  felonious  homicide,'  or  to  constitute  the  crime  by 
any  particular  acta,  but  merely  says  that  in  cortiiin  cases  of 
felonious  homicide  tiie  offender  may  be  i^idieted,  and  of 
course  tried  and  punisiied  in  the  county  where  the  stroke  was 
given,  meaning,  though  it  does  not  (like  the  statute  2  and  8 
Edward  VI.)  expressly  say  so,  *io  the  same  manner  as  if  the 
death  had  happened  in  the  same  county  where  the  .stroke  was 
given.'"  As  it  is  plain  that  in  contemplation  of  law  the 
Sitroke  was  given  in  Tennessee,  we  are  of  the  opinion  that 
there  was  error  in  refusing  to  give  the  instructions  prayed  for 
by  the  prisoners. 

The  fact  that  the  prisoners  and  the  deceased  were  cilizons 
of  the  state  of  North  Carolina  cannot  affect  the  conclusion 
•**  we  have  reached.  If,  as  we  have  seen,  the  offense  was 
om  mi  tied  in  Tennessee,  the  personal  jurisdiction  generally 
claimed  by  nations  over  their  subjects  who  have  committed 
offenses  abroad  or  on  the  high  seas  cannot  be  asserted  by  this 
state.  Such  jurisdiction  does  iK>t  exist  as  between  the  states 
of  the  union  under  their  peculiar  relation  to  each  other 
( Rorer's  Infierstate  Law,  308),  and  even  if  it  could  be  rightfully 
elainied  it  could  not  in  a  case  like  the  present  be  enforced 
in  the  absence  of  a  statute  providing  tlmt  the  offense  should 
he  tried  in  North  Carolina.  Even  in  England,  whore  it 
seems  the  broadest  claim  to  such  jurisdiction  is  asserted,  a 
statute  (33  Henry  VIIL)  appears  to  have  been  necessary  in 
order  that  the  courts  of  that  country  could  try  a  murder  com- 
mitted in  Lisbon  by  one  British  subject  upon  another:  Rex 
V.  SawyeVy  Russ.  &  R.  C.  C.  294,  cited  and  commented  upon 
in  Slcife  V.  Dnnkley,  3  Ired.  116.  In  People  v.  Merrill,  2  Park. 
C.  C.  60^),  it  is  said  that,  by  the  common  law,  otfenses  were 
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local,  and  the  jurisdiction  in  Buch  cases  depends  upon  vta- 
utory  provisions:  See,  also,  Wheaton  on  International  Law, 
115;  1  Wharton's  Criminal  Law,  271;  1  Bishop's  Crintiual 
Law,  121.  Grunting,  however,  that  in  some  instances  the 
jurisdiction  may  exist  without  statute,  it  is  not  exercised  in 
all  cases.  Dr.  Wharton  says:  **  It  has  already  heen  stated 
that  as  to  crimes  committed  by  subjects  in  foreign  civiliud 
states,  with  the  single  exception  in  England  of  honiicidea 
the  Anglo-American  practice  is  to  take  cognizance  only  of 
offenses  directed  against  the  sovereignty  of  the  prosecuting 
state,  perjury  before  consuls  and  forgery  of  government  doc- 
uments being  included  in  this  head/'  To  the  same  effect  is  3 
AnuTican  and  English  Encyclopedia  of  Law,  539,  in  which  it  u 
said:  **  As  to  offenses  committed  in  foreign  civilized  lands,  the 
country  of  arrest  has  jurisdiction  only  of  offenses  distinctively 
against  its  sovereignty":  See,  also,  Dr.  Wharton's  article 
upon  the  subject  in  1  Criminal  Law  Magazine,  ***  715.  As 
between  the  states  the  question  is  so  clear  to  us  that  we  for^ 
bear  a  general  discussion  of  the  subject.  We  may  further 
remark  that,  while  it  is  true  that  the  criminal  laws  of  a  sute 
can  have  no  extraterritorial  force,  we  are  of  the  opinion  that 
it  is  competent  for  the  legislature  to  determine  what  acts 
within  the  limits  of  the  state  shall  be  deemed  criminal,  and 
to  provide  for  tiieir  punishment.  Certainly  there  could  Le 
no  cotnplaint  where  all  tlie  parties  concerned  in  the  homicide 
are  citizcMis  of  North  Carolina.  It  may  also  be  observed  that 
in  addition  to  its  common  law  jurisdiction  the  state  of  Teii« 
nessee  has  provided  by  statute  for  the  trial  of  an  offender 
under  the  circumstances  of  this  case. 

For  the  reasons  given  we  are  constrained  to  say  that  the 
prisoners  are  entitled  to  a  new  trial. 


CONFLIOT  or   Laws— EXTRATIRRITORIAL   BfTECT    OF  PSNAL  SrATUTSL  — 

The  orituiual  lawd  of  a  state  have  no  force  beyond  its  territorial  limits: 
Bx  parte  McNeetey^  30  W.  Va.  S4;  32  Am.  St.  Rep.  831,  and  note.  Ss^ 
also,  the  extended  note  to  AUrill  ▼.  nunUngton^  14  Am.  St  Rep.,  350. 

Criminal  Law — Jurlsdiction.— Placs  Whbri  Crimi  CoMMrrrKD:  See 
Bx  fKu-U  McNuley,  36  \V.  Va.  84;  32  Am.  St.  Rep.  831,  and  not«. 
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CORPORATIOHil.— PROOttS  AOAIHST  A  CORPORATION  MIfST  BS  SbRVKD   npoD 

ita  principal  offioer  within  the  jnrisdiotion  of  the  torereignty  by  wIiom 
laws  it  exists,  and  aothority  for  serving  it  in  any  other  manner  must  be 
conferred  by  the  statute  of  the  state  where  the  process  is  served. 

Corporation. — Process  may  bs  Sbbtrd  on  a  Foreign  Corporation  in 
this  state  if  it  is  doing  business  here  and  the  action  arises  ont  of  suuh 
business. 

Corporation — Jurisdiction  Over  Foreign. — Service  of  process  on  an 
officer  of  a  foreign  corporation  who  is  casually  in  this  state  does  not, 
iu  the  absence  of  a  statute  conferring  authority  to  make  such  service, 
give  the  courts  of  this  state  jurisdiction  over  such  corporation  when  it 
has  neither  an  agency  nor  property  in  this  state,  and  has  not  done  busi- 
ness therein  other  than  entering  into  a  contract  to  be  performed  iu  an- 
other state. 

Corporation — Personal  Liability  or  Stockholders— Enforcing  in 
ANorBER  Static— If  the  statutes  of  a  state  in  which  a  corporation 
is  organized  create  a  liability  against  its  stockholders  for  their  propor- 
tion of  its  debts  this  liability  may  be  enforced  by  an  action  agHinat 
them,  or  any  of  them,  in  any  other  state  in  which  jurisdiction  over 
them  can  be  obtained.  Nor  does  the  fact  that  in  the  state  in  which  the 
action  is  brought  the  liability  of  a  stockholder  in  a  domestic  corp<ira- 
tiou  can  be  enforced  only  by  a  suit  in  equity  require  the  creditor  of  tlie 
foreign  corporation  to  resort  to  a  like  suit,  nor  exclude  him  from  his 
remedy  by  an  action  at  law. 

Action  against  the  Anchor  Coal  &  Development  Company 
and  B.  E.  Loomis,  one  of  its  stockholders,  to  recover  upon  a 
contract  for  work  and  labor  performed  for  the  corporation  in 
the  state  of  Washington.  The  complaint,  in  addition  to  stat- 
ing the  cause  of  action  against  the  corporation,  averred  that 
it  was  organized  under  the  laws  of  the  state  of  California; 
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that  the  defendant  Loomis  was  one  of  its  stockholders,  snd 
that,  by  the  Statute  of  California,  **each  stockhohier  of  aco^ 
poration  is  individually  and  personally  liable  for  such  p^cpo^ 
tion  of  its  debts  and  liabilities  as  the  amount  of  stock  or 
shares  owned  by  bim  bsam  to  ilie  whole  of  the  subscriiteil 
capital  stock  or  shares  of  the  corporation,  and  for  a  like  pro- 
portion only  of  each  debt  or  claim  against  the  corporatioo. 
Any  cradtter  of  the  corporation  n^ay  instituie  joiut  or  severs, 
actions  against  any  of  its  stockboldars  fur  tho  praporiioD  of 
his  claim  payable  by  each;  and  in  such  action  the  court  must 
ascertain  the  proportion  of  the  claim  or  debt  for  which  de- 
fendant is  liable,  and  a  sererai  jiadgment  must  be  rendered 
against  each  in  conformity  therewith,"  Looniis  was  vice- 
president  and  general  manager  of  the  corporation,  and,  being 
temporarily  within  the  state,  the  summons  was  served  ajron 
him  personnlly.  He  demurred  to  the  eotuplaiiit  on  tin 
ground  that  the  court  bad  no  jurisdiction,  and  that  it  did 
not  state  a  cause  of  action  against  him.  The  corporation  ap- 
peared specially,  moving  to  set  aside  the  service  of  process  on 
the  ground  tliat  such  service  was  unauthorixed.  The  motion 
of  the  corporation  was  granted,  the  demarrer  of  the  defeiM^* 
ant  Loomis  was  sustained,  and  the  aettoa  dismissed.  The 
plaintiffs  appealed. 

Milton  W.  Smith  and  Walter  8,  iVrry,  for  the  appellants. 

Edward  B.  Watam^  Jam§§  F.  Watmm^  and  Ben  B.  Bt^Lman, 
for  the  respondents. 

'^  Bean,  J.  1.  The  first  question  for  our  consideraljon  ia 
whether  the  service  npon  the  general  manage  of  the  defend- 
ant corporation  in  the  state  of  Oregon  gave  the  court  jurisdie- 
tion  of  the  corporation.  It  appears  from  the  affidavits  ia 
support  of  and  against  the  motion  to  vacate  the  service 
that  the  defendant,  being  a  corporation  organised  and  exist- 
ing under  the  laws  of  California,  with  its  principal  office 
in  the  city  of  Oakland  in  that  state,  transacted  no  corporate 
business,  had  no  property  within  this  state,  and  had  no  agency 
for  the  transaction  of  any  portion  of  its  business  therein, 
but  that  at  the  time  its  general  manager  was  served  he  was 
temporarily  within  the  state  for  the  purpose  of  negotiating  a 
sale  of  the  stock  and  plant  of  the  defendant  company  in  the 
state  of  Washington  to  residents  of  Oregon,  and  that  the  con* 
tract  under  which  the  work  was  done  by  plaintiffs  in  Wash- 
ington was  made  and  enlered  into  within  this  state.     The 
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claim  is  therefore  made  that  under  theee  facts  the  Bervice  upon 
Lioomis  '*  could  not  bind  the  defendant  corporation,  or  give 
the  courts  of  this  state  jorisdiclion  ol  it.    By  tlie  common  law, 
process  against  a  corporation  must  be  served  upon  its  head 
or  principal  officer  within  the  jurisdiction  of  the  sovereignty 
by  whose  laws  it  exists^  and  any  authority  for  proceeding 
against  it  in  any  otYier  manner  must  be  conferred  by  statute 
of  the  state  where  procees  ia  served:  Moulin  v.  Trenton  etc,  Ins. 
Co^  24  N.  J.  L.  222;  MeQusen  v.  MiddleUswn  Mfy.  Co.,  16  Johns. 
5.     The  inconvenience  and  often  manifest  injustice  of  exempt* 
ing  a  corporation  from  being  sued  in  a  state  other  than  that 
in  which  it  was  created  has  caused  the  rule  in  modern  times 
jsh  be  very  much  relaxed,  and  it  is  now  generally  held  that 
/There  a  corporation  created  in  one  jurisdiction  is  permitted, 
either  by  express  enactment  or  by  acquiescence,  to  do  busi- 
ness in  another,  it  is  to  be  deemed  a  resident,  and  subject  to 
the  jurisdiction  of  the  courts  of  the  latter  in  all  matters 
founded   upon  contracts  made  or  causes  of  action  arising 
there,  and, service  may  be  made  upon  it  in  tike  same  manner 
as  a  domestic  corporation  where  the  law  does  not  provide 
otherwise:  2  Morawetz  on  Corporations,  980;  AliUer  v.  Eaalern 
Or.  Min.  Co.,  45  Fed.  Rep.  346;  St  Clair  y.  Cox,  106  U.  S.  350. 
But  where  a  foieign  corporation  is  not  engaged  in  business 
in  the  state,  and  has  neither  an  agency  nor  property  tiierein, 
there  is  no  way  of  reaching  it  with  process,  and  service  ui)on 
^jfi  officer  or  agent  of  the  corporation  residing  in  another  juris- 
^ction,  and  only  casually  in  the  state,  will  not,  in  the  absence 
of  a  statute  authorizing  such  servico.  confer  jurisdiction,  it 
being  deemed  that  his  official  characicr  does  not  accompany 
him  beyond   the  jurisdiction  in  which  the  corporation  was 
created:  Moulin  v.  Trenton  etc.  Ins.  Co.^  24  N.  J.  L.  234;  Mc* 
Qy.een  v.  MiddUtown  Mfg,  Co.j  16  Johns.  5;  Peckham  v.  Haver- 
hill Parish,  16  Pick.  286;  Newell  v.  Great  Western  Ry.  Co.y  19 
Mich.  345;  Latimer  v.  Union  Pac,  Ry.  Co.,  43  Mo.  105;  97  Am. 
Dec.  378;   State  v.  District  Court  of  ••  Ramsey  County,  26 
Minn.  234;  Midland  etc.  Ry.  Co.  ▼.  McDermid,  91  111.  170; 
Pkillips  v.  Burlington  Library  Co.,  141  Pa.  St.  462;   23  Am. 
St.  Rep.  304;  Clews  v.  Woodstock  Iron  Co.,  44  Fed.  Rep.  31. 

2.  This  state  permits  foreign  corporations  to  transact  busi- 
ness within  her  limits,  and,  either  by  express  enactment — 
as  in  case  of  certain  corporations — or  by  her  acquiescencei 
ihey  are  as  free  to  engage  in  legitimate  husiness  as  corpora- 
tiuns  of  her  own  creation.    There  is  no  statute  expressly  pr(^ 
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▼iding  for  service  of  proccps  apon  them,  except  in  the  case  d 
certain  named  corporations,  not  material  to  be  noted  in  tbi« 
connection;  but  it  is  expressly  provided  by  section  516  o( 
Hill's  Code  that  ^  no  corporation  is  subject  to  the  jurisdictioo 
of  a  court  of  this  state  unless  it  appear  in  the  court,  or  have 
been  created  by  or  under  the  laws  of  this  state,  or  hare  an 
agency  established  therein  for  the  transaction  of  some  portion 
of  its  business,  or  have  property  therein;  and  in  the  last  case 
only  to  the  extent  of  such  propeKy  at  the  time  the  juri54iic- 
tion  attached."    From  the  provisions  of  this  section  it  seenis 
clear  that  when  service  is  made  within  the  state  upon  Uie 
agent  of  a  foreign  corporation  it  is  essential,  in  order  to  give 
the  court  jurisdiction  to  render  a  personal  judgment,  that  it 
should  appear  somewhere  in  the  record  that  the  corporation 
has  an  agent  in  the  state,  conducting  some  portion  of  tlie 
business  for  which  it  was  organised.     It  proceeds  upon  the 
theory  that  when  a  foreign   corporation,  availing   itself  of 
the  rule  of  comity,  carries  on  its  business,  or  any  pf)rtion 
thereof,  in  this  state,  it  shall  be  treated  and  held  to  be  found 
here;  also,  to  respond  to  its  obligation  when  called  upon  to  do 
so  in  the  courts  of  the  state.     But  it  is  quite  clear  that  the 
mere  making  of  a  contract  in  this  state  with  plaintiOs,  to  be 
performed  in  Washington,  in  the  absence  of  a  more  definite 
statement  as  to  the  nature  and  terms  of  the  contract,  and  the 
fact  that  Loomis,  at  the  time  of  service  upon  him,  was  tem- 
porarily **  within  the  state  for  the  purpose  of  negotiating  a 
sale  of  the  property  of  the  defendant  corporation,  was  not  an 
invoking  of  the  comity  of  the  state  by  the  corporation  for  tlie 
exercise  of  its  franchise  or  the  transaction  of  any  portion  of 
the  business  for  which  it  was  organized,  and  did  not,  under 
the  statute,  give  tlie  court  jurisdiction;  and  hence  there  was 
no  error  in  sustaining  the  motion  to  vacate  the  service  upon 
Tx>omis:  Good  Hope  Co.  v.  Railway  Barb  Fencing  Co,y  22  Fed. 
Rep.  635. 

3.  Tlie  remaining  question  is  whether  an  action  at  law  cnn 
be  maintained  in  this  state  to  enforce  a  stockholder's  lialiiliiv 
created  by  the  laws  of  California.  By  the  statute  of  that  stuio 
each  stockholder  in  a  corporation  is  made  personally  and 
individually  liable  for  such  proportion  of  each  debtor  claim 
against  the  corporation  as  the  ainonnt  of  his  stock  bears  to 
the  whole  subscribed  capital  stock,  and  any  creditor  can  nniii- 
tain  a  several  action  against  him  for  such  proportion  of  bis 
claim:  Deering's  Civ*  Codci  sec.  822.    This  statute  has  repeat- 
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edlj  been  before  the  courts  of  that  state  for  interpretation, 
nnd  the  construction  uniformly  put  upon  it  has  been  that  the 
liability  of  a  stockholder  hr  the  corporate  debts  is  primary 
and  original,  and  in  no  way  dependent  or  contingent  upon  a 
recovery  against  the   corporation,  and  that  proceedings  in 
behalf  of  a  creditor  to  enforce  such  liability  may  be  had  in  an 
ordinary  action  at  law:   Mokelumne  Canal  etc.  Co.  v.  Wood' 
5ury,  14  Cal.  265;  Davidson  v.  Rankin^  84  Cal.  503;  Young  v. 
Rosenbaum^  89  Cal.  646;  Sonoma  Valley  Bank  y,  Hill^  59  Cal. 
107;  -Aforroii?  V.  Supmor  Court,  64  Cal.  383;  Borland  y.  Haven, 
37  Fed.  Rep.  894.     It  will  thus  be  seen  that  the  liability  of  a 
stockholder  in  a  California  corporation  is,  by  the  statute  and 
decisions  of  that  state,  a  liability  in  the  nature  of  a  contract, 
the  same  in  legal  effect  as  if  he  bad  separately  and  directly 
contracted  with  a  creditor  to  pay  such  proportion  of  his  cLiim 
as  the  amount  of  his  stock  bears  to  the  whole  subscribed  '^ 
capital  stock,  and  is  enforceable  by  an  action  at  law  in  the 
same  manner,  and  we  cannot  see  why  it  may  not  be  so  enforced 
in  this  state.     The  statute  indeed  creates  a  new  right  nnd  lia- 
bility not  existing  at  common  law,  but  does  not  prescribe  a 
peculiar  remedy  for  its  enforcement;  it  only  declares  that  it 
may  be  enforced  by  action,  leaving  the  creditor  to  select  such 
common-law  remedies  as  may  be  in  use  in  the  jurisdiction 
where  the  suit  is  brought  to  enforce  such  liability.     When  a 
statute  not  only  creates  a  new  right  and  liability  against  a 
stockholder,  but  prescribes  a  peculiar  remedy  for  its  enforce- 
ment, such  remedy  is  sometimes  held  to  be  exclusive,  and 
often  cannot  be  enforced  in  another  state  by  the  employment 
of  the  remedies,  and  according  to  the  course  of  procedure, 
provided  by  its  laws.     In  such  case  it  would  seem  the  cred- 
itor can  enforce  the  stockholder's  liability  only  in  the  state 
where  the  corporation  exists:   Cook  on  Stocks  and  Stockhold- 
ers, sec.  219;  Nimick  v.  Mingo  Iron  Worke^  25  W.  Va.  184;  not, 
liowever,  because  the  liability  is  not  recognized  as  valid  and 
binding,  but  because  the  forum  where   it  is  sought  to  be 
enforced  is  incapable  of  administering  the  peculiar  remedy 
provided  for  its  enforcement.     Where  a  liability,  however,  is 
created   by  statute^  without  making  the   procedure  for  its 
enforcement,  as  it  were,  a  part  of  the  liability,  we  cannot  see 
why  it  should  not  be  enforced  in  any  court  having  jurisdic- 
tion of  the  subject  matter  and  parties.    There  is  no  difference 
between  a  statutory  and  a  common-law  right  or  liability  in 
this  regard.    The  nature  of  the  remedy  or  the  jurisdiction  of 
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the  court  to  enforce  it  doea  not  in  any  manner  depend  ob  the 
question  whether  it  is  the  one  or  the  other.  ^'Wlieufiver,''  eaji 
Mr.  Justice  Miller,  *'  by  either  the  common  law,  or  the  fttatule 
law  of  the  state,  a  right  of  action  haa  become  fixed  and  a  legU 
liability  incurred,  that  liability  may  be  enforced  and  llie  rlg^ 
of  action  pursued  in  any  eoiart  which  has  jurisdictiait  of  sutu 
uiatters  and  can  obtain  jurisdiction  of  the  partiea":  Deuski 
V.  Railroad  ••  Co.,  103  U.  S.  18.  And,  in  general,  a  credilc : 
of  a  corporation  whose  ehareholders  are  by  a  statute  mSi.* 
personally  liable  in  the  nature  of  a  contract  for  its  debta  m^y 
maintain  a  suit  or  action  to  enforce  this  liability  in  any  court 
capable  of  administering  the  proper  relief,  whenever  he  eon 
obtain  jurisdiction  over  the  parties,  if  it  is  not  opposed  to  tbe 
legislation  or  public  policy  of  the  state  in  which  it  is  sou^ilit 
to  be  enforced:  Thompson  on  Liability  of  Stockholders,  sec 
8;  Flask  v.  Conn,  109  U.  S.  371;  16  Fla.  423;  26  Am.  llcyu 
721;  AuUman's  Appeal,  d&  Pa.  503;  Ex  parte  Van  Riper^  '10 
Wend.  614, 

It  is  insisted,  however,  by  counsel  for  defendant,  tltat 
because  the  rule  prevails  in  this  state  that  the  liability  of  a 
fitockholder  to  the  creditors  of  a  domestic  corporation  can  be 
enforced  only  in  equity,  resort  must  beliad  to  the  same  forum 
to  enforce  the  personal  statutory  liability  of  a  stockholder  in 
a  foreign  corporation.  We  are  unable  to  concur  in  this  view; 
the  liability  of  a  stockholder  in  tliis  state  is  upon  his  obli- 
gation to  contribute  to  the  capital  stock,  which  is  regarded  as 
a  trust  fund  to  be  held  by  the  corporation  for  the  benefit  of 
its  creditors.  lie  is  not  personally  liable  to  the  creditors, 
except  tl) rough  the  corporation,  and  the  creditor  is  not  given, 
either  by  the  constitution  or  statute,  any  remedy  against  the 
stockholder,  except  to  require  him,  in  case  of  the  insolvency 
of  the  corporation,  to  contribute  for  the  benefit  of  the  creditors 
the  amount  of  his  unpsiid  subscription,  hence  his  remedy  to 
enforce  tins  liability  is  in  equity,  where  the  rights  of  the  cor- 
]>oratinn,  tiie  stockholders,  and  creditors  can  be  adjusted  in 
one  suit:  Ltuld  v.  Cartwrighi,  7  Or.  329;  Hodge  v.  Silver  HilL 
Mill.  Co^  9  Or.  200;  Brundago  v.  MonumentxH  etc,  Min,  Co^ 
12  Or.  322;  PatterMon  v.  Lynde^  106  U.  S.  519.  But  the  lia- 
bility sought  to  be  enforced  in  this  action  is,  by  the  statutes 
and  decisions  of  California,  a  legal  liability  in  the  nature  of  a 
contract  in  favor  of  the  creditor  and  against  the  stockholder, 
enforceable  ^®  in  an  ordinaxy  action  at  law,  and  there  is  no 
euilicient  reason  why  it  may  not  be  enforced  in  the  courts  of 
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this  state  the  same  as  any  other  legal  liability  arising  on  con* 
tract  made  in  another  state.  * 

For  the  reasons  suggested  the  judgment  of  the  court  below 
win  be  affirmed  as  to  the  defendant  corporation  and  reversed 
and  remanded  for  further  proceedings  not  inconaisteut  with 
this  opinion  as  to  defeiklant  Loomis. 


Corporations,  Fosncm— Sikticb  of  Proosss  on  Whom  Maiw.— Juris- 
diction  over  a  foreign  corporation  cannot  be  obtained  by  eerrioe  of  procoss 
vpon  a  person  who  is  not  its  cashier,  director,  or  managing  agent:  Taylor  t. 
Oranke  HUste  etc  Astn,,  1.16  N.  Y.  34S;  92  Am.  St.  Rep.  749.  When  a  cor- 
poration, organized  and  doing  business  nnder  the  law  of  one  state,  contracts  a 
debt  tAirongfa  its  anthorized  agent  in  another  state  he  is  so  far  its  managing 
Agent  there  that  sarrice  of  process  upon  him  for  the  debt  while  he  is  tein- 
porariiy  within  the  state  will  bind  the  corporation:  Klopp  T.  Ortston  City  etc 
Water  W^rh Co..  34  Net).  808;  38  Am.  St.  Rep.  666;  Reper  t.  Otid  Fellows*  eic 
Aesn.,  157  Mass.  367;  34  Am.  St  Rep.  288,  and  note.  See  the  note  to 
Bktne  r.  PaymaeCer  Min,  Go.,  29  Am.  St.  Rep.  157,  and  the  extended  note 
to  Hampton  r,  Weare,  66  Am.  Dec.  121. 

Corporations,  Forhon — Where  hat  be  Sued. — A  corporation  may 
be  sued  in  a  state  other  than  that  in  which  is  its  principal  office  when  it  U 
also  a  corporation  of  the  state  in  which  it  is  sued,  and  by  the  law  of  that 
state  jurisdiction  of  a  domestic  corporation  is  not  confined  to  the  county  ni 
which  its  principal  office  is  or  chief  officer  resides:  Baltimore  etc.  H.  R.  Co.  v. 
OallcUiuet  12  Gratt.  655;  65  Am.  Deo.  254.  In  Massachusettii  a  foreign  cor- 
poration may  make  contracts,  and  may  sue  and  be  saod  thereon :  Folgfr  v. 
Colmrdiian  Ins,  Co,,  99  Mass.  267;  96  Am.  Dec.  747,  and  note;  and  the  same 
Ib  true  in  Illinois:  Hannibal  tie,  R.  R.  Co,  ▼.  Crane,  102  HI.  249;  40  Am.  Kep. 
581.  A  railroad  incorporated  in  Maryland,  bnt  leasing  and  operating  a 
railroad  in  Virginia,  is  subject  to  suit  in  the  latter  state:  Baltimm'e  etc.  R,  R,^ 
Co,  y,  Wigldman,  29  Gratt.  431 ;  26  Am.  Rep.  384.  Process  may  be  served 
on  the  agents  of  foreign  corporations  doing  business  within  the  state  as  well 
as  upon  the  agents  of  domestic  corporations  under  the  Illinuis  act  of  1853: 
Mineral  Point  R.  R,  Co,  y.  Keep,  22  HI.  9;  74  Am.  Dec.  124. 

Corporations,  Foreign— Procesvs  on  Officer  Casually  in  Statk.— 
Service  of  process  upon  an  officer  of  a  foreign  corporation  who  is  temporarily 
in  another  state,  and  who  does  not  voluntarily  appear  to  the  action,  does  not 
give  the  courts  of  that  state  jurisdiction  over  the  corporation:  Latimer  y. 
Union  Pae.  Ry.  E,  D,,  43  Mo.  105;  97  Am.  Dec.  378;  PJullips  v.  Burlington 
Libraiy  Co..  141  Pa.  St  462;  23  Am.  St.  Rep.  304,  and  note.  It  is  not 
necessary,  under  the  Michigan  statute,  that  the  officer  or  agent  of  a  foreign 
corporation  upon  whom  service  of  process  is  made  while  in  the  state  should 
be  in  the  state  on  official  business  for  his  corporation,  or  be  specially  author- 
ised by  it  to  receive  service  of  process:  SJUckU  etc.  Iron  Co,  v.  S,  L,  Wiley 
Cowiruction  Co.,  61  Mich.  226;  1  Am.  St.  Rep.  571.  See,  also,  the  note  to 
Klopp  y.  CretUon  City  etc  Water  Works  Co.,  34  Neb.  808;  33  Am.  St.  Rep.  66i|, 
and  the  extended  note  to  Hampaon  v.  Weare,  66  Am.  Dec.  122. 

Corporations.— Enforcing  Liability  of  Stocrholobrs  in  Forfjon 
JuRUsoiCTiON:  See  the  extended  notes  to  Fowter  v.  Lamson,  37  Am.  St.  Rep. 
169,  and  TJiOmpsoM  v.  Rtno  JSav.  Bant,  3  Am.  St.  Rep.  868. 
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AmLLATB  TmoCKDVWM^  Adtkbsb  Paktt,  Who  b.— Evarj  pmHj 
intar«tt  in  relatiMi  to  the  jadgment  or  decree  appeelad  from  is  id 
fliet  with  the  reversal  or  modifioatioii  eougbt  by  the  wppeal^  im  aa  udn 
part/,  aod  mutt  be  eerved  with  a  notice  of  appeal  under  a  atatato 
reqairing  the  appellant  to  eerre  anoh  notice  on  the  adrerae  party.  The 
notice  must  be  aerved  on  all  pertons  whoee  intereati  are  adTeraa  to  the 
party  appealing. 

Appkllatb  Frocsdubi,  Aotkbss  Partus  Who  arm  kot. — Persons  whe 
are  affected  by  a  judgment  to  the  same  extent  as  the  appellant*  aud  wiio 
woo  Id  be  equally  benefited  with  him  by  a  reversal  or  in<Mii£cattoo 
thereof,  are  not  adverse  parties,  and  therefore  he  need  not  serve  then 
with  the  notice  of  his  appeal.  Therefore,  if  a  judgment  ia  against  a 
defendant  and  his  sureties,  he  may  appeal  therefrom  without  aerriog 
them  with  his  notice  of  appeal,  or  otherwise  making  them  partsas  to 
the  appellate  proceeding. 

Shipfino  and  Admiralty,  Maritimr  Contracri,  What  arb  not. — A 
contract  for  building  a  ship  or  supplying  engines,  tiiuUer,  or  other 
material  for  its  construction  ia  not  a  marttinie  contract. 

BuippiNo  AMD  Admiralty  Jurisdiction. — Prookkdings  ik  Kkm  in  Statm 
Coi'rts  against  a  vessel  to  enforce  a  lien  given  by  a  state  statute  for 
materials  furnished  in  its  construction  may  be  maintained  without 
interfering  with  the  jurisdiction  vested  in  the  courts  of  tlie  United 
States  res[>ecting  maritime  causes  of  action. 

Bhippiko  and  Admiralty— Ma ritimb  Contracts,  What  are  hot. — The 
fact  that  some  of  the  materials  used  in  the  construction  of  a  ve:isel  were 
furiiiahed  after  it  was  launched  and  afloat  does  not  show  that  the  coo> 
tract  under  which  they  were  furnished  was  a  maritime  contract,  nor 
that  a  proceeding  in  rem  to  enforce  the  lien  for  such  materials  cannot 
be  maintained  in  the  state  courts. 

Statutk  07  Limitations— Running  Aooount. — If  a  statute  provides  that 
sU  actions  against  a  boat  or  vessel  to  enforce  a  lien  for  materials  far> 
nished  in  its  construction  shall  be  commenced  within  one  year  after  the 
cau^e  of  action  accrues,  and  the  materials  are  furnished  under  circum- 
Btances  which  indicate  a  running  account  during  the  process  of  the 
buiKling  of  the  boat,  the  transaction  is  regarded  as  a  single  one,  end 
the  action  may  be  sustained  if  commenced  within  a  year  after  famish- 
ing the  last  item,  though  other  items  were  sold  and  delivered  more  than 
a  year  before  the  action  was  brought* 

Practick.— An  Answer  is  not  Frivolous  unless  it  appears  to  be  so  by  the 
bare  ststement  of  it,  and  without  argument. 

Practick. — A  Motion  to  Strikr  Out  part  of  a  pleading  as  irrelevant^ 
should  be  denied  if  it  states  a  semblance  of  a  cause  of  action  or  of 
defense.  The  proper  mode  of  testing  the  sufficiency  of  a  cause  of  action 
or  of  defense  is  by  demurrer,  and  not  by  motion  to  strike  out. 

LiiN  OF  Materialman,  Contractor  cannot  Avoid  or  Waive. — If  a 
state  statute  gives  a  lien  against  vesseU  for  all  debts  of  persfins  by 
virtue  of  contracts,  express  or  implied,  with  the  owners  of  such  vessels 
or  with  the  agents,  contractors,  or  sn^con tractors,  of  snch  owner,  or 
any  of  them,  on  account  of  labor  done  or  materials  furnished  in  the 
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bnilding  of  raoh  Tenel,  snoh  lien  in  faror  of  a  materialman  cannot  ba 
waired  or  deatroyed  by  tha  oontraetor  to  whom  he  famiahed  the 
materiala,  nor  by  the  payment  to  the  contractor  of  the  entire  anm  to 
which  he  waa  entitled  by  the  terma  of  hia  contract  for  bnilding  each 


Action  by  Smith  Brothers  A  Co.  against  the  boat  Victorian 
to  enforce  u  lien  aa  materialman.  Judgment  for  the  plain- 
tiff. 

William  W.  Cotton  and  Zera  Snow,  for  the  appellant. 

Earl  C.  Bronaugh^  William  D.  Fenton^  Lewi$  L.  McArthur^ 
and  Earl  C.  Bronaugh,  Jr.^  for  the  respondents., 

'**  Lord,  C.  J.  1.  This  is  an  action  brought  against  the 
defendant  boat,  Victorian^  under  the  provisions  of  the  bout 
lien  law  (sec.  8690,  et  seq.),  to  enforce  a  lien  for  materials 
alleged  to  have  been  furnished  by  the  plaintiffs  to  one  J.  F. 
Stefifen,  and  to  have  been  used  by  him  as  a  contractor  in  the 
construction  of  the  defendant  boat.  The  record  discloses 
that  the  sheriff  of  Multnomah  county  seized  the  boat,  where- 
upon the  Oregon  Short  Line  Railway  Company,  as  defen<]ant 
and  claimant,  filed  its  undertaking  as  provided  by  section 
3698  of  Hiirs  Code,  with  D.  P.  Thompson  and  J.  W.  Troupe  ag 
sureties,  and  obtained  its  release,  and  thereafter  appeared  in 
the  action  as  such  defendant  and  claimant.  After  trial,  the 
court  rendered  a  judgment  against  the  boat  Victorian^  and, 
also,  under  section  3701  of  Hill's  Code,  against  thu  defendant 
company  and  its  sureties  in  the  undertaking. 

1'^  From  this  judgment  the  defendant  company  has  ap- 
pealed, but  neither  D.  P.  Thompson  nor  J.  W.  Troupe  has 
joined  in  the  appeal,  nor  has  it  served  notice  of  such  appeal 
upon  them,  or  either  of  them.  Upon  this  state  of  the  case 
plain tiflfs  have  moved  to  dismiss  the  appeal,  upon  the  ground 
that  Thompson  and  Troupe  are  so  connected  in  the  judg- 
ment, and  would  be  so  affected  by  its  modification  or  reversal, 
that  they  are,  as  to  the  plaintiffs  or  defendants,  an  *^  adverse 
party,"  within  the  meaning  of  the  ^statute  in  relation  to 
appeals,  and,  therefore,  necessary  parties  to  give  the  appel- 
late court  jurisdiction  to  revise  or  reverse  it.  Our  code  pro- 
vides that  ''any  party  to  a  judgment  or  decree  ....  may 
appeal,"  and  that  'Hhe  party  appealing  is  known  as  the 
appellant,  and  the  adverse  party  as  the  respondent":  Code, 
sec.  636.  "Any  party"  evidently  refers  to  any  person  who 
ii  a  party  to  the  action.     To  take  an  appeal  it  is  required 
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that  ^tlie  ap|iellant  shall  cause  a  noiiee  to  be  eer^ed  on  the 
adverse  party,  and  file  the  original  with  proof  of  service 
indorsed  thereon  with  tlie  clerk**:  Code,  sec.  537.  Who, 
then,  is  **an  adverse  party,"  within  the  meaning  of  tlioee 
provisions  of  the  code,  upon  whom  the  notice  of  appeal  niuM 
be  served?  Evidently  every  party  whose  interest  in  relation 
to  the  judgment  or  decree  appealed  from  is  in  conflict  with 
the  modification  or  reversal  sought  by  the  appeal.  Such  hai 
been  declared  to  be  the  meaning  of  the  words  ''adverse 
party**  as  used  io  the  statutes  of  other  states:  ThQmpstm  v. 
ElUworlh,  1  Barb.  Ck  627;  CoUs  v.  Carroa,  28  How.  Pr.  436; 
Iliscock  V.  Phelps^  2  Lans.  106;  Wheeler  v.  Hartsfiom^  40  Wis. 
06;  Senier  r.  De  Bemal,  38  Cal.  640;  lAUienthal  ▼.  CnravUa, 
15  Or.  841, 

2.  The  notice  roust  be  served  on  all  parties  whose  interests 
are  adverse  to  the  party  appealing.    The  question,  then,  is 
whether  Thompson  and  Troupe,  who  have  not  appealed  from 
the  judgment,  are  to  be  deemed  adverse  parties  so  as  Io  le- 
quire  them  to  be  served  with  notice  of  **•  the  appeal.     They 
certainly  have  no  interests  in  the  case  which  are  adrerse  to 
or  in  conflict  with  those  of  the  appellant.    The  judgment  is 
against  them  and  the  appellant,  as  well  as  the  boat,  for  a 
specific  sum  of  money.     Its  modilication  or  reversal  woulii 
affect  them  precisely  as  it  would  affect  the  appellant,  indi- 
cating that  its  and  tlieir  interests  are  identical,  and  not  ad* 
verse.    The  party  interested  in  sustaining  the  judgment  or 
decree  is  an  adverse  party  to  the  appellant,  and,  as  such,  is 
entitled  io  notice  of  the  appeal.    Thompson  and  Troupe  are 
not  interested  in  sustaining,  but  in  defeating,  the  judgment, 
and  are  not  parties  whose  interests  are  in  cotiflict  with,  or 
adverse  to,  the  party  appealing.     "Our  code,"  says  Sander- 
son, J.,  "allows  any  and  every  party  who  is  aggrieved  to 
appeal  without  joining  any  one  else,  no  matter  what  may  be 
the  character  of  the  judgment  against  him,  whether  joint  or 
several,  and  in  this  respect  works  a  change  from  the  former 
practice;  but  he  is  required  to  notify  all  other  parties  who 
are  interested  in  opposing  the  relief  which  he  seeks  by  his 
appeal,  if  they  have  formally  appeared  in  the  action  in  the 
court  below,  or  his  appeal,  as  to  those  not  served,  will  prove 
inefifectual,  and  also  as  to  those  served,  if  the  relief  sought  is 
of  such  a  character  that  it  cannot  be  granted  as  to  the  latter 
without  being  granted  as  to  the  former  also":  Senier  v.  !}e 
Beiiial,  38  Cai.  642.     Tlionipsoii  and  Troupe  are  not  parties 
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'^  who  are  interested  in  opposing  the  relief  which  the  appel- 
lant seeks  by  his  appeal/'  and,  therefore,  it  is  not  required 
to  notify  them.  When,  of  parties  who  are  interested  in  op- 
posing the  relief  sought  by  the  appeal,  some  are,  and  others 
are  not,  served,  the  appeal  will  prove  ineffectual  when  the 
relief  sought  is  of  such  character  that  it  cannot  be  granted  io 
those  served  without  being  granted  as  to  those  not  served. 
As  Thompson  and  Troupe  were  not  interested  in  sust^iining 
the  judgment  from  which  the  appeal  i8i)rought,  they  are  not 
*'  an  adverse  party  "  within  the  meaning  of  the  statute,  and 
consequently  are  not  entitled  to  notice  of  appeal. 

^**  8.  The  next  objection  involves  the  right  of  the  court 
to  enforce  the  lien  by  a  proceeding  in  rem.  It  is  founded  upon 
the  assumption  that  the  lien  sought  to  be  enforced  arose  out 
of  a  maritime  contract,  and  constituted,  therefore,  a  maritime 
cause  of  action.  By  the  ninth  section  of  the  judiciary  act  of 
1789  the  district  courts  of  the  United  States  are  invested  with 
the  exclusive  jurisdiction  of  all  maritime  causes  of  action, 
saving  to  suitors  in  all  cases  the  right  of  tlie  common-law 
remedy  where  the  common  law  is  competent  to  give  it.  The 
contention  is  that  the  common-law  remedy  thus  saved  to 
suitors  does  not  extend  to  the  enforcement  of  liens  hy  a  pro- 
oeeding  in  revnn  and,  consequently,  that  a  cause  of  action 
arising  out  of  a  maritime  contract  belongs  exclusively  to  the 
admiralty  jurisdiction.  The  action  was  brought  under  section 
3G90,  to  enforce  a  lien  on  the  boat  Victorian^  for  materials 
alleged  to  have  been  furnished  to  and  used  by  the  contractor 
in  the  construction  of  such  boat.  The  findings  show  that 
the  boat  was  launched  before  it  was  completed,  and  some  of 
such  materials  were  furnished  and  used  after  it  was  launched, 
but  before  it  was  completed.  When  the  action  was  com- 
menced the  boat  had  not  been  enrolled  or  licensed,  though 
application  had  been  made  to  the  proper  authorities  to  have 
it  enrolled  and  licensed  under  the  name  Victorian.  The 
lien  given  under  our  subdivision  2  of  section  3690  is  almost 
identical  with  that  given  under  section  14  of  the  Massa- 
chusetts  statute,  and  under  eitlier  statute  such  lien  may  be 
enforced  by  a  proceeding  in  rem.  In  Atlantic  Works  v.  71ie 
Qlide^  157  Mass.  625,  34  Am.  St.  Rep.  305,  the  jurisdiction  of 
the  courts  of  a  state  to  enforce  liens  by  a  proceeding  in 
rem  for  labor  and  materials  furnished  in  repairing  domestic 
vessels  was  thoroughly  examined  and  upheld.  As  the  court 
was  divided,  the  case  is  especially  valuable  in  presenting  tlie 
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anthorities,  and  the  reasons  for  and  against  the  exercise  of 
such  jurisdiction  by  state  courts.  But  we  are  not  concerned 
with  the  validity  of  the  jurisdiction  *••  where  it  is  exercised 
to  enforce  a  lien  for  labor  or  materials  furnished  in  repairing 
domestic  vessels.  As  Field,  J.,  said:  "  We  do  not  find  it 
necessary  to  determine  whether,  under  the  existing  decisions 
of  the  supreme  court  of  the  United  States,  and  the  existing 
admiralty  rules,  this  court  has  jurisdiction  to  enforce  a  lien 
created  by  the  statutes  of  the  state  tor  materials  used  or  labor 
performed  in  repairing  a  domestic  vessel ":  McDonald  v.  The 
Nimbus,  137  Mass.  363.  It  may  be  conceded  that  the  weight 
of  judicial  authority  is  opposed  to  the  exercise  of  such  juris- 
diction  by  the  state  courts  in  cases  of  that  kind,  without  affect- 
ing the  validity  of  its  exercise  in  cases  of  this  kind,  unless 
the  provisions  in  relation  to  them  contained  in. the  statute 
are  so  inseparably  connected  that  one  cannot  stand  without 
the  other.  But  this  is  not  so.  The  lien  given  for  materials 
furnished  or  labor  dotie  in  repairing  vessels  is  distinct  and 
separate  from  that  given  for  the  building  or  construction  of 
vessels,  and  a  denial  of  the  power  of  the  court  to  enforce  a  lien 
in  the  first  case  in  no  way  involves  or  affects  the  power  of  the 
court  to  enforce  the  lien  in  the  latter. 

In  Sheppard  v.  Steele,  43  N.  Y.  56,  3  Am.  Rep.  660,  the  lien 
and  its  enforcement  in  the  state  courts  for  materials  furnished 
in  the  construction  of  a  boat  wag  upheld  notwithstanding  pre- 
viously  in  The  Josephine^  39  N.  Y.  19,  the  enforcement  of  a 
lien  for  supplies  furnished  a  domestic  vessel  at  her  home  port 
was  denied,  and  the  same  statute  in  that  regard  declared  to 
be  void,  upon  the  ground  that  these  different  matters,  al- 
though contained  in  the  same  statute,  were  not  so  blended, 
or  one  so  dependent  on  the  other  as  to  render  the  wlioie  Ftat- 
ute  inoperative  or  void.  Nor  will  we  assume  that  a  statute  is 
void  in  part  in  order  to  defeat  a  riglit  involved  under  another 
part.  We  regard  the  act  and  its  amendment  as  one  statute. 
We  test  the  right  claimed  under  it  by  viewing  the  statuto 
as  a  whole.  We  construe  them  together  as  one  statute.  That 
a  statute  ^'^  which  gives  a  lien  upon  vessels  and  furnishes 
a  means  of  enforcing  it,  in  cases  of  contracts  not  maritime,  is 
valid,  is  not  now  open  to  question;  and  that  contracts  for  the 
building  of  vessels  or  ships,  or  for  labor  performed  or  mate- 
rials furnished  in  their  construction,  are  not  maritime  con- 
tracts, and  not  cognizable  in  admiralty,  is  affirmed  by  the 
whole  current  of  judicial  autiiority,  both  federal  and  state. 
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In  Roach  v.  Chapman,  22  How.  129,  the  suit  was  brought  to 
enforce  a  claim  for  a  part  of  the  price  of  machinery  furnished 
in  the  construction  of  a  steamboat,  and  it  was  held  that  the 
contract  out  of  which  the  claim  arose  was  not  maritime.  Mr. 
Justice  Greer,  in  deliyering  the  unanimous  opinion  of  the 
court,  said:  **A  contract  for  building  a  ship  or  supplying 
engines,  timber,  or  other  material  for  her  construction  is 
clearly  not  a  maritime  contract.  Any  former  dicta  or  deci- 
sions which  seem  to  favor  a  contrary  doctrine  were  overruled 
by  this  court  in  People's  Ferry  Co.  v.  Beers,  20  How.  393": 
The  Belfast,  7  Wall.  624;  Edwards  v.  Elliott,  21  Wall.  663;  The 
Orpheus,  2  Cliflf.  29;  The  Norway,  3  Ben.  165;  Smith  v.  The 
Royal  George,  1  Woods,  293.  In  Foster  v.  The  Richard  Buf- 
teed,  100  Mass.  409,  1  Am.  Rep.  125,  under  a  statute  like  our 
own,  Foster,  J.,  said:  **The  statutes  of  this  common wealti) 
giving  a  lieu  on  a  ship  or  vessel  for  labor  performed  and 
materials  furnished  in  its  construction  are  regarded  by  this 
court  as  constitutional  and  valid  enactments,  and  have  been 
recognized  to  be  so  in  numerous  decisions":  Sinton  v.  The 
Roberts,  34  Ind.  448;  7  Am.  Rep.  229;  Sheppard  v.  Steele,  43 
N.  Y.  52;  3  Am.  Rep.  660;  Thorsen  v.  The  J.  B.  Martin,  26 
Wis.  488;  7  Am.  Rep.  91;  ScM  v.  Shakeapear,  75  Pa.  St.  297; 
Edwards  v.  Elliot,  34  N.  J.  L.  96.  So  that  we  reach  tlie  ques- 
tion which  we  are  required  to  decide,  holding,  at  least,  that 
the  statute  is  valid  and  operative,  in  so  far  as  it  gives  a  lien 
for  labor  performed  or  materials  furnished  in  the  construction 
of  sliips  or  vessels,  and  provides  for  its  enforcement  by  a  pro- 
ceeding in  rem. 

**•  The  inquiry,  then,  is  whether,  upon  the  facts,  the  con- 
tract is  maritime.  If  it  is,  the  cause  of  action  arising  out  of 
it  falls  within  the  exclusive  jurisdiction  of  the  admiralty 
courts;  on  the  other  hand,  if  the  contract  out  of  which  the 
cause  of  action  arose  is  not  a  maritime  contract,  the  cause  is 
one  of  which  the  admiralty  courts  have  no  jurisdiction.  The 
fact  that  some  of  the  materials  were  furnished  after  the  boat 
was  launched  and  afloat  is  the  only  circumstance  that  can 
be  relied  upon  to  class  the  contract  as  maritime.  This  is 
upon  the  hypotliesis  that  the  materials  furnisiicd  after  a  boat 
or  vessel  is  afloat,  though  for  its  completion,  make  the  con- 
tract maritime,  and  consequently  that  the  contract  is  not  to 
be  performed  on  land.  It  is  true  that  contracts  relating  to 
commerce  and  navigation  are  classed  as  maritime  contracts; 
but  the  sinjple  fact  that  an  incomplete  or  unfinished  vessel 
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has  be^n  launches!  into  the  water  when  a  contract  relating  to 
her  completion  ia  made  in  no  way  fixes  er  determines  ite 
character.  In  eneh  caiae  the  work  performed  or  tfee  malenal 
furnished  is  in  constracting  the  boat  or  tooscI,  and  to  bring 
her  into  existence  ae  a  complete  entity.  There  ia  a  narked 
difference  between  famishing  materials  to  a  Tessel  mlreadjin 
existence  and  furnishing  tliem  to  bring  one  into  ezifftence. 
The  Utter  are  for  her  constmetion,  and  the  coatract  is  wfi 
maritime.  The  idea  is  that  the  vessel,  when  oompleied,  will 
be  used  for  maritime  purposes,  but  until  then  ehe  is  in  the 
process  of  construction — a  structure  Htider  state  control — and 
a  claim  for  materials  furnished,  though  she  may  be  afloat*  is 
not  a  maritime,  but  a  land,  contract.  The  fact,  therefore,  tfaa( 
the  work  was  done  or  tlie  material  furnished  afier  the  veseei 
was  launched  does  not  per  se,  as  the  cases  siiow,  render  the 
contract  maritime.  In  WiUan  v.  Lawrence^  82  N.  Y.  411,  the 
▼essel  was  launched  before  it  was  completed,  and  thereafier 
the  plaintiff  contracted  to  funiish  her  with  eails,  as  a  part  of 
and  to  complete  the  work  of  construction.  The  question  was 
whether  '"  the  furnishing  of  sails  after  launching  was  a 
land  contract  or  one  purely  maritime.  The  court  held  tiiat 
it  wns  a  land  contract,  and  that  the  lien  attached.  Finch,  J., 
said:  **It  is  doubtless  true  that,  before  launching,  the  con- 
tracts for  construction  are  more  easily  and  strongly  shown  to 
l>e  land  contracts,  but  no  case  holds  that  the  work  of  build- 
ing or  constructing  a  vessel  cannot  proceed  afler  the  launch. 
Indeed,  no  case  could  hold  that,  for  it  is  purely  a  question  of 
fact.     A  vessel  may  be  unfinished  when  launched,  and  the 

work  of  building  may  continue  while  she  is  in  the  water 

In  Roach  v.  Chapvmn,  22  How.  129,  the  court  held  that  *a 
contract  for  building  a  ship  or  supplying  engines,  timber,  or 
other  material  for  her  construction  is  clearly  not  a  maritime 
contract.'  If  an  engine  is  an  essential  part  of  the  construc- 
tion of  a  vessel  propelled  by  steam,  why  are  not  the  sails  an 
essential  part  of  the  construction  of  a  sailing  vessel?  Is  the 
ship  without  these  necessary  aids  any  more  built  or  con- 
structed in  the  one  case  than  the  other?  ....  We  are  satis- 
fied that  the  contract  in  this  cnse  was  a  land  contract  and 
that  tiie  lien  attached."  In  McDonald  v.  The  Nimbvs^  137 
Mass.  3G0,  Field,  J.,  said:  **The  facts  show  that  the  materials 
furnislied  in  this  case  were  furnished  in  the  construction  of 
the  vessel.     She  was  not  so  far  constructed  as  to  be  fitted  foi 
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eea  and  used  as  a  comTTjerciai  vessel  after  lier  arrival  in 
GloucesLer'':  Baizley  t.  TAa  QdwUla,  121  Pa.  Sl  233. 

Id  the  caae  of  Tk^  Io$C0f  Browa's  Admr.  495,  a  iiull  eona- 
pleted  at  the  place  of  launching  received  a  aniall  cargo  of 
flour  as  ballaBt^  was  towed  with  her  spars  on  deck  to  auotlier 
I>ort,  where  her  masts  were  stepped  and  the  vewel  put  in  con- 
dition for  navigation,  and  it  was  held  that  the  work  was  done 
ia  the  building  of  a  vesselj  and  that  aduiiraity  had  uo  juris- 
diction.    Mr.  Justice  Longyear  said:  '^  What  libelants  did  and 
furnished  were  dearly  by  way  of  completing  the  construc- 
tion of  the  vessel^  and  constituted  ^'^  in  no  Bense;^  within 
the  meaning  of  the  maritime  law,  repairs  and  materials,  for 
which  by  that  law  an  action  m  ret^  will  lie.    It  makes  no 
difiference  that  the  vessel  was  in  the  water.     It  is  always  the 
case  that  a  portion  of  the  coustruclion  of  a  vessel  is  done  after 
she  has  been  put  in  the  water.     Neither  is  there  any  thing  in 
the  position  of  lihelant^s  advocate  that  the  schooner  had  to 
all  intents  and  purposes  assumed  the  position  and  liabilities 
of  a  vessel,  by  taking  in  and  transporting  freight  on  her  trip  I 
from  Alabaster  to  Bay  City,  and  that  therefore  what  was  • 
done  and  furnished  to  and  for  her  at  the  latter  place  by  libel- 
ants must  be  deemed  as  repairs,  etc.     The  undisputed  testi- 
mony is  that  the  flour,  etc^  wore  taken  as  ballast.     But  even 
if  thitf  were  otherwise,  the  position  could  not  be  maintained, 
because  it  clearly  appears  that  the  vessel  was  not  so  far  cotn- 
pleted  at  the  time  as  to  enable  her  to  discharge  the  functions 
for  winch  she  was  intended,  and  that  the  sole  purpo.^e  of  the 
trip  was  to  avail  her  owners  of  the  greater  facilities  of  Bay  City 
to  complete  her  construction^  and  that  the  taking  on  of  the 
flour,  etc.,  was  a  barely  incidental  matter.^     In  Tke  Count 
De  Lesseps^  17  Fed.  Rep.  461,  the  claim  was  for  materials,  con- 
sisting of  a  derrick,  buckets,  and  other  dredging  machinery 
furnished  at  Philadelphia  after  the  vessel  had  been  towed 
from   New  Jersey  where  she  had  been  built,  to  fit  out  the 
vessel  for  an  intended  voyage  to  Panama,  and  it  was  held 
that  they  were  furnished  in  the  original  construction  of  the 
boat:  The  Pacific^  9  Fed.  Rep,  124;  Collis  t.  Coetnine,  7  Am. 
Law  Reg.  5;  Smith  v.  The  Royal  Qeorge,  1  Woods,  293;  The 
Norwayj  3  Ben.  163.    These  cases  show  that  a  claim  for  work 
done  or  materials  furnished  in  the  building  or  original  con- 
Btruction  of  a  vessel  is  not  a  maritime  contract,  and  that 
admiralty  has  no  jurisdiction.     The  claims  are  not  maritime 
when  they  are  for  original  construction  or  equipment,  whether 
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or  not  the  boat  baa  been  launched.  It  ia  the  vtnusl  mode  in 
the  building  of  atearaera  to  build  the  ^^  hull,  and  to  place 
the  enginery  boilers,  and  machinery  in  it  after  the  laonching. 
so  aa  to  avoid  the  additional  weight  of  the  machinery  in  the 
proceas  of  launching.  When  the  work  done  or  the  material 
furnished  is  used  in  the  construction  of  the  yessel,  mnd  to 
bring  her  into  existence  aa  an  entity,  the  claim  does  not  arise 
out  of  a  maritime  contract,  and  it  is  competent  for  the  state 
courts  to  enforce  it  by  a  proceeding  in  rem, 

4.  The  next  objection  involves  the  statute  of  limitations. 
Section  8706  provides  that  ''all  actions  against  a  boat  or  ves- 
sel under  the  provisions  of  this  title  shall  be  commenced 
within  one  year  after  the  cause  of  action  accrued."  The 
record  discloses  that  the  defendant  reserved  exceptions  to  all 
evidence  relating  to  materials  furnished  and  used  in  the  ves- 
sel more  than  a  year  prior  to  the  commencement  of  the  action. 
Tiie  contention  is,  as  to  such  items,  that  the  cause  of  action 
accrued  more  than  one  year  prior  to  its  commencement,  and 
therefore,  within  section  3706,  the  plaintiff  had  no  lien  as  to 
such  items,  or  a  cause  of  action  upon  them.  The  facts  sliow 
that  the  plaintiff  furnished  the  material  from  time  to  time  sls 
it  was  needed  for  use  in  the  construction  of  the  boat,  and  that 
there  were  several  payments  made  on  the  account  during  the 
interim.  The  mode  of  dealing  between  the  parties  indicates 
a  running  account  during  the  process  of  the  building  of  the 
boat.  Each  item  was  added  to  the  account  at  intervals,  ac- 
cording as  it  was  ordered  and  furnished,  and  the  aggregate  of 
items  so  furnished  constitutes  the  claim,  less  the  credits,  for 
the  materials  furnished  in  the  construction  of  the  boat.  Tiie 
claim  was  a  running  account  for  materials  which  passed  into 
the  vessel  permanently  during  the  progress  of  its  construction. 
All  the  items  in  the  account  relate  to  one  transaction — tlie 
building  of  the  boat — and  constitute  it  a  continuous  account 
regardless  of  intervening  balances.  In  such  case  it  seems  to 
us  that  the  furnishing  of  the  materials  should  be  ^'^  deemed 
a  continuous  account,  rather  than  as  independent  transactions. 
It  is  different  when  the  various  transactions  are  separate  and 
independent,  and  there  are  payments  of  some  one  or  more  of 
them  without  regard  to  the  others.  To  sustain  the  contention 
of  the  defendant  we  must  consider  each  item  in  the  account 
as  a  separate  and  distinct  transaction,  constituting  an  inde- 
pendent cause  of  action,  and  necessitating  its  commencement 
against  the  boat,  in  order  to  save  the  lien,  within  one  year 
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after  the  sale  of  each  iteniy  notwithstanding  the  items  in  the 
account  were  for  materials  furnished  for  the  same  general 
purpose,  namely,  the  construction  of  the  boat,  and  stand  re- 
lated to  it  as  one  transaction.  Nor  do  we  think  there  is  any 
thing  in  the  City  of  Salem^  31  Fed.  Rep.  616,  in  conflict  with 
this  doctrine.  The  language  of  Mr.  Justice  Deady,  that 
**  whenever  a  check  or  order  of  the  owners  was  paid,  under 
the  statute  giving  a  lien,  such  payment  constituted  a  cause 
of  action,  and  unless  asserted  or  enforced  within  a  year  the 
lien  is  lost,"  indicates  that  he  regarded  such  payment  as  a 
separate  and  distinct  transaction.  The  statement  of  facts  is 
meager,  and  this  inference  is  more  reasonable  than  the  other. 
This  result  is  decisive  of  other  objections  that  were  raised 
under  section  8706,  and  eliminates  their  consideration  from 
the  case. 

5.  The  next  objection  relates  to  errors  assigned  in  striking 
out  on  motion  portions  of  the  second  amended  answer.  kSo 
far  as  the  motion  went  to  matters  already  in  issue  by  the  de« 
nials  in  the  answer  there  was  no  error.  Tiie  grounds  of  tlie 
motion  were,  that  the  answer,  in  the  particular  specified,  was 
sham,  frivolous,  and  irrelevant.  The  provisions  of  the  code 
in  reference  to  such  motions  are  found  in  sections  75  and  85 
of  Hill's  compilation.  Of  two  separate  defenses  contained  ia 
the  answer  one  is  alleged  as  a  defense,  and  the  other  as  a 
partial  defense,  to  the  cause  of  action.  The  first  was  struck 
out,  as  appears  from  the  motion,  on  the  ground  that  "  the 
matters  and  ^'^  tilings  therein  alleged  are  sham,  frivolous, 
irrelevant,  and  immaterial,  and  do  not  constitute  a  defense  or 
counterclaim  to  the  cause  of  action";  and  the  second  was 
struck  out  for  like  reasons.  The  error  complained  of  is  that 
the  motion  was  used  to  test  the  sufliciehcy  of  these  defenses 
instead  of  a  demurrer.  Counsel  for  the  plaintiffs  concede 
that  if  the  defenses  named  had  been  separately  pleaded,  and 
had  been  complete  in  themselves,  the  better  practice  would 
have  been  to  reach  the  objection  by  demurrer.  It  is  insisted, 
however,  that  if  the  defenses  stricken  out  in  the  answer  fnilod 
to  state  facts  constituting  a  defense,  partial  or  otherwise,  the 
defendant  claimant  has  sustained  no  prejudice,  and  that  the 
proof  of  them  could  not  make  a  defense.  There  can  be  no 
doubt  that  the  object  of  a  motion  to  strike  out  is  not  to  per- 
form the  office  of  a  demurrer.  There  are  many  decisions  to 
the  effect  that  an  answer  may  be  insufficient  in  form  or  sub- 
stance without  being  frivolous.      To  be  frivolous  it  must 
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appear  bo  in  con  trover  tibly  from  tlia  mere  reading  or  haki% 
Btatcinent  of  it  If  an  argument  is  required  to  sUow  that  U» 
pleading  is  bad  it  is  not  frivolous.  Ryan,  G.  J^  audi 
^*When  it  needs  argument  to  prove  that  an  answer  is  frivokos 
it  is  not  frivolous^  and  should  not  be  akricken  out.  To  war- 
rant this  summary  nsoda  of  disposing  of  the  defeuae  tke  mtn 
reading  of  the  pleading  should  be  sufBcient  to  disclo^ey  wit^ 
out  debate  aivd  heyoud  doubt,  that  the  defense  ia  irham  aod 
irrelevant":  CotirUl  v.  Craww-,  40  Wis.  555. 

6.  So,  too,  it  is  lield  that,  where  there  is  a  semblance  of  a 
cause  of  action  or  defense  set  up  in  the  pleading,  its  sufficienej 
cannot  be  determined  on  motion  to  strike  it  out  us  reduitdajit 
or  irrelevant  In  WalUr  v.  FowUry  85  N.  Y.  G2t,  it  is  smU: 
'*  Tliere  is  a  semblance  of  a  cause  of  action  stated  iii  tbe  a&> 
pwer.  Whether  it  was  a  valid  counterclaim  within  lite  code 
is  a  question  which  should  be  deteru^iued  eitlier  by  deiiiurrex 
or  by  motion  on  the  trial,  and  not  by  a  summary  inoiioti  to 
strike  it  out  as  ^'^  redundant  or  irrelevant  The  two  reme- 
dies are  not  concurrent."  And  again:  '^It  may  very  well  be 
that  this  constitutes  in  law  no  defease;  but  the  suOicieucy  of 
a  defense  cannot  be  deterniintd  on  a  motion  to  strike  out  a 
pleading.  To  reach  such  a  defect  is  the  appropriate  ofBoe  of 
a  demurrer."  It  must  be  conceded,  then,  Uiat  the  proper 
mode  to  test  the  sufFiciency  of  a  eause  of  action  or  defense  is 
by  demurrer.  Nor  is  there  any  doubt  but  that  the  rule 
phould  be  enforced,  unless  it  is  manifest  that  ihe  defense, 
upon  its  face,  is  clearly  insuHicient  in  law,  and  can  serve  no 
other  pur(>ose  than  to  delay  the  litigation.  We  ai*e  unwillinsr 
to  say  that  the  bare  inspection  of  these  defenses  in  the  an- 
swer warrants  us  in  declaring  them  to  be  frivolous;  bat  we  are 
satisfied  that  they  are  untenable,  and  plainly  so.  The  motion 
has  been  treated  as  a  demurrer,  and  so  argued  to  us,  and  it  will 
only  unnecessarily  prolong  the  litigation  for  ns  to  delay  our 
decision.  In  view  of  these  considerations  we  have  concluded 
it  is  better  to  treat  the  motion  as  a  demurrer,  and  pass  ajxyn 
the  defenses  with  the  hope  that  our  decision  may  not  lead  te 
any  relaxation  of  the  proper  practice  in  such  cases* 

7.  Our  statute  (section  3690)  provides  that  '^  eYery  boat  or 
vessel  •  •  •  •  constructed  in  this  state  ....  shall  be  liable 
and  subject  to  a  lien  ....  for  all  debts  due  to  persons  by 
virtue  of  a  contract,  express  or  implied,  with  the  owners  of  a 
boat  or  vessel,  or  with  the  agents,  contractors,  or  ri  boon  tractors 
of  such  owner,  or  any  of  them,  or  with  any  |)erson  having 
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tbami.  emplarjFsed.  to  coostrnet  •  •  •  •  sneiL  boat  or  veaael  on 
account  of  labor  d4Mia  or  muteriaJs  fiftnii»b«d  by  luecikanocBi 
tcaciesnien,  or  otliers  in  ibe  buildia^  .  .  •  •  aueb  boat  or 
iBefisel/'  Tho  contract  of  the  owner  vitb  the  contractor  nacea* 
anrily  atitborizes  the  cttnijnuttor  to  proeara  nuiteriala  to  can- 
Biruct  tbe  boat  Tbia  being  so,  ha  waa  autitoirizad  to  contract 
with  tbe  plainiiffa  to  furniak  the  mato^ial  neoaaflary  to  bo 
uaed  i&  the  oonstruction  of  tlxa  hoat^  The  plaintiff'a  allega 
that,  at  the  ''*  instanca  of  the  cootracior,  they  £umished 
materials  which  were  uaed  in  the  conatmctioBi  of  the  boai,  and 
thai  they  thereby  acquired  a  lien  tbereon  for  the  amouat  speo- 
ified.  Tbe  defendant  aeeks  \p  defeat  the  lien  by  alleging 
that  it  was  agreed  between  the  eooipany  and  Bteffen,  by  the 
contract,  tluit  it  abould  pay  In  him  a  certain  sum  U>erein 
named  for  all  the  work  done  and  materimla  fumiehed  in  the 
cotistruction  of  the  hull  af  the  atearaboat,  and  that  '*euch 
aBioui»t  should  be  in  fold  of  all  elaima  of  any  kind  whatsoever 
ngainat  tbe  hull  of  the  said  boat"  IX  ia  also  alleged  that  pay 
utents  were  made  to  the  eontroctor  aa  provided  in  tije  con- 
tract, and  tliot  there  was  nothing  due  bins  at  the  time  of  the 
oomnaeneeoient  of  the  action* 

It  ia  cfevmed  tbat  tJva  allegatiow  thnit  it  wwa  a  part  of  the 
eoiitraet  tliat  the  paynients  ao  made  should  be  in  full  of  all 
claims  of  any  kind  whatsoever  lafctal  to  the  lien  of  the  plain- 
tiffs. The  atatute  gives  the  Hen  rs^pon  furnishing  the  mnte- 
n'als  aa  a  means  of  securing  payment  therefor.  The  la-nguage 
ia  that  the  ^'  boat  shall  be  liable  ai)d  subject  to  a  lien  "  for  a 
debt  dne  the  maieriaiman  by  vfrtne  of  a  contract,  express  or 
implied,  with  the  contractor  on  account  of  mal^rials  furnisbed 
ill  tbe  buildiiig  of  such  boat.  The  intent  of  the  legislature 
that  the  materialman  shall  have  a  lien  on  the  boat  or  vessel 
is  plainly  and  definitely  declared,  nor  is  there  any  suggestion 
of  implied  conditions  or  limitations  to  tbe  right  of  lien  aa  thua 
giyen.  Hence,  as  Barclay,  J.,  well  said:  **  We  have  no  rigbi 
to  assume,  without  more,  that  the  statute  thereby  meant  to 
say  that  such  a  lien  should  only  exist  when  the  owner  had 
not  fully  paid  the  contractor,  and  in  no  wise  for  more  than 
the  original  contract  price":  Henry  etc.  Co,  v.  Evans^  97  Mo. 
47.  The  lien  is  an  incident  which  the  law  attaches  to  the 
transaction,  and  can  be  waived  or  discharged  only  by  an 
agreement  or  understand  in  g  to  that  effect  on  the  part  of  the 
person  entitled  to  it.  In  the  Cify  of  Sakm^  7  Raw.  481,  10 
Fed.  Rep.  **•  848,   Mr.  Justice  Deady,  in  construing  this 

AM.  St.  Rbp.,  Vol.  XLI.  —  54 


850  Tub  Victobiaic  [Oregon, 

identical  •tatute,  said:  '*It  matters  not,  ao  far  as  the  clBima 
of  the  libelaiita  are  concerned,  what  oontrover8j  ezials  be- 
tween Steflen  and  his  contractors,  or  bow  the  respondent  ia 
invoWed  in  it,  whether  aa  garnishee  or  otherwise.  If  thej 
performed  the  work  on  the  respondent's  boat,  aa  thej  allege 
tliey  did,  they  have  a  lien  thereon  for  its  value,  irrespectiTe 
of  the  state  of  the  accounts  between  him  and  Steflen,  and  are 
entitled  to  maintain  this  suit  to  establish  their  claim,  and 
enforce  such  lien  by  the  sale  of  the  boat."  The  statute  makes 
the  boat  liable  to  the  lien  of  the  laborer  or  materialman,  if  be 
oompliea  with  the  statute,  notwithstanding  the  owner  has 
paid  the  contractor.  In  Atwoq4  v.  WiUiams^  40  Me.  409,  the 
laborer'a  lien  waa  enforced,  though  the  contractor  had  been 
previously  paid.  '*  The  aim  of  the  law,"  as  Barclay,  J.,  said, 
'^  is  to  protect  those  whose  material  or  labor  has  enhanced 
the  value  of  property,  against  the  business  misfortunes  or 
possible  frauds  of  any  middleman,  at  whose  insUmce  they 
furnished  the  same.  It  is  made  the  interest  of  the  owner  for 
the  protection  of  his  property  from  liens  to  see  that  all  valid 
debts  of  that  nature  are  discharged  by  those  who  incur  them- 
The  lawmakers  considered  tliat,  with  the  exercise  of  ordinary 
prudence,  the  owner  would  be  in  a  better  position  to  guard 
against  loss  under  this  law  than  subcontractors  would  be 
without  tlie  law.  The  owner  may  stipulate  with  the  con- 
triictor  to  defer  his  payment  until  the  time  has  passed  for 
filing  other  liens,  or  to  pay  the  subcontractors  himself,  or  he 
may  take  security  or  any  other  suitable  steps  that  ciroum- 
Btances  may  require  for  the  protection  of  himself  and  of  tlui>e 
whose  labor  and  materials  enter  into  the  buiMitig  u\x}u  iis 
credit":  Ainslie  v.  Kohn^  16  Or.  371;  lAiird  v.  Moonnn.  32 
Minn.  358;  Lonkey  v.  Cook,  15  Kev.  58;  Albright  v.  Swith,  2 
B.  Dak.  677;  BardweU  v.  Mann,  46  Minn.  285;  Spokane  Mfg. 
tic.  Co.  V.  McCkesney,  1  ***  Wash.  SL  609.  These  authori- 
ties lead  to  the  conclusion  that  laborers  or  mnterinltnen  are 
not  affected  by  the  state  of  the  account  between  the  owner 
and  contractor. 
The  judgment  is  affirmed. 


Appial — UiOBT  TO. — Any  person  aggrieved  by  the  decision  of  a  lower 
dourt  may  appeal  to  the  supreme  court.  Per«ou8  "  aggrieved  **  are  ouly 
those  who  have  rights  euforceable  at  law,  and  whose  pecuniary  iutereats 
miglit  be  established  in  whole  or  in  part  by  the  decree:  Briartl  v.  Oondale, 
66  Me.  100;  antf,  p.  5*2G,  and  iioU;  Wiagin  ▼.  SwU^  6  Met  IM;  39  Am. 
Oao.  710,  and  note. 
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Shipping — MASinm  Contracts. — Contracts  f«r  building  ships  or  Tessels. 
or  material  famished  in  thsir  oonstmetioo,  are  not  maritime  oontracts:  Th/i 
Scow  M.  TuUU  T.  Buck,  23  Ohio  Si.  666;  13  Am.  Rep.  270,  and  extended 
note.   See,  also^  the  note  to  Atlaniic  Worki  ▼.  Tug  OUde,  84  Am.  St.  Kep.  309. 

ADKUULTT^USUDIOnOM  OF  StaTB  CoITBTS  TO  EnPOBCB  LIXII8  A0AIK8T 

Bhip&^A  state  statnte  creating  a  lien  against  vessels  for  repairs  made  in 
their  home  port,  where  the  maritime  law  does  not  give  snch  lieo,  and  an- 
ihorixing  the  enforcement  of  the  lien  in  the  courts  of  the  state,  is  valid:  At* 
ianik  Warbi  r.  Tug  OlitU,  167  liass.  626;  84  Am.  St.  Rep.  306,  and  note, 
with  the  oases  colleoted. 

LiMiTATiova  OF  Actions— Run NiMQ  Aooounts. — ^Whbn  Statutb  Com- 
MBNcn  TO  Run:  See  the  extended  note  to  Norton  v.  Laroo,  89  Am.  Dno.  78. 

MicHANio'8  Lien. — Wubtuib  ob  not  Contbactob  oan  Waivb  Libn  of 
Materialman:  See  the  note  to  Btnediti  v.  Hood,  19  Am.  St.  Rep.  099,  and 
the  extended  aot«  to  MeMahan  v.  Morritom^  79  Am.  Deo.  426. 


In  bb  Clixb's  Will. 

[24  Obmon,  176.] 

Wills— Insanb  DBLU8ioNS.~If  there  were  facts  or  oircnmstanoee  which 
would  reasonably  lead  the  testator  to  entertain  a  belief  he  possessed, 
such  belief  is  not  an  insane  delusion. 

Wills,  Imsanb  Dklusion. — If,  in  a  controversy  between  a  hnsband  and 
wife,  in  which  is  included  a  suit  broai'ht  by  her  against  him  for  divorce, 
some  of  his  cliildren  testified  for,  and  seemed  to  sympathize  with,  her, 
and  against  him,  and  he  then  formed  an  opinion  that  they  were  hostile 
to  him  and  determined  on  that  acoount  to  disinherit  them,  his  will  made 
years  afterwards  in  consequence  of  that  determination  oannot  be  said  to 
be  the  result  of  an  insane  delusion. 

WiLi.8— Tbstambntakt  Capacity. — ^The  fact  that  a  testator  when  he  ma(ie 
his  will  was  seventy-live  years  of  age,  weak  and  feeble,  nervous,  irrita- 
ble, absent-minded,  and  of  feeble  memory,  does  not  establish  his  want  of 
testamentary  capacity,  if  he  was  of  strong  will  and  had  a  good  under- 
standing of  all  the  business  in  which  he  engaged. 

Pbooeeding  by  part  of  the  children  of  Jacob  Gline,  de- 
ceaeedy  to  annul  his  last  will  and  testament.  A  judgment 
was  entered  sustaining  the  will.     Complainants  appealed. 

John  H,  Mitchelly  Albert  H,  Tanner ^  and  Hiram  E.  Mitchell^ 
for  the  appellants. 

Richard  Wtlliama  and  Emmett  B.  Williams^  for  the  respond- 
ents. 

**•  Per  Curiam.  This  was  a  proceeding  instituted  in  the 
county  court  of  Multnomah  county  by  the  contestants  to  have 
the  order  admitting  the  will  of  Jacob  Gline,  deceased,  vacated, 
and  tlie  will  set  aside  and  declared  void.     The  testator  eze- 
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cuted  this  will  ni  PortUnd,  Oregon^  iu  August^  lS8S,and  Ji^i 
ftt  Stin  B«mar<Jino,  Cnltfornia,  in  Deueonber  o£  tlie  saioe  ye^ir. 
Rv  its  terms  his  chiMren,  Anna  E.  Bftin,  Mary  P.  Sax.  Is*- 
bolhi  Cook,  and  John  Cline,  and  his  grandchildren,  Lewis  Clir^ 
Luiira  Cline,  Kate  Cline,  and  A  nth  a  Cline,  the  children  (d 
Antlui  Cline,  a  deceased  daughter,  were  leCt  the  ouuiiLuJ  £Ub 
of  one  dollar  e«fcli.  and  all  the  rc'Si  of  his  profierty  was  \>^ 
qnoathed  and  dvvisetl  to  his  oHwr  two  chiMnwi,  J:ictU»  Ci;ne 
Jr.,  and  Jane  Tunstall,  who  were  ai)j>ointed  exccntor  atid  ex- 
ecutrix ther€H)f  without  honds.  The  county  court  Fii-taiuti 
the  validity  of  the  wilU  and  made  an  order  rcprobatiiig  :u 
fjom  which  the  contestants  appealed  to  tiie  circuit  cuurt 
where  a  decree  w»s  psindered  affirming  the  order  of  tbe  oouuir 
court,  from  which  the  contestants  appeal  to  this  court. 

The  testimony  discloses  U44U  fxouk  the  time  of  his  marriage 
until  about  1862  the  testator  had  heen  kind  to  his  wife  ai.ti 
ad'eclionate  to  his  chiJdreu,  but  about  that  time  he  made  i 
visit  to  the  eastern  states,  and  upon  his  return  brought  with 
him  a  woman  whom  he  kept  in  his  house  against  the  prottrst 
of  wife,  who,  in  consequence  of  his  misconduct,  obtained  a  di- 
vorce from  him.  At  the  trial  of  thai  suit  most  af  the  child ivn 
whom  lie  disinherited  were  culled  as  witnesses  iur  tlieir 
mother,  and  he  then  formed  the  determination  to  difinhent 
such  of  them  as  had  appeared  as  witnesses  for  or  sympathized 
with  her.  lie  never  overlooked  the  part  they  hod  tjikeu,  or 
ft>rgav<6  them,  amd  irani^rwis  witncwca  testify  to  8tateiner:ts 
made  by  him  to  the  effect  that  the  contestants  s!ioald  never 
have  *^^  any  of  his  estate  for  that  reason,  but  the  devisees  of 
bia  will,  being  very  young  at  that  tiaie,  could  neither  testify 
fcir  or  otherwise  aid  ciiiter  party ,  and  the  testator's  ieelings 
towards  them  were  oonseqoently  kind*  and  aflecttoawte^.  Tlie 
grounds  upon  wfaieh  the  will  is  allqged  to  be  voi<i  ai*e  tba4  ti^e 
testator,  at  the  time  it  was  ezecated,  w»s,  and  for  laany  yean 
previous  had  been,  a  monomaniac,  or  the  victim  of  an  ius8M«e 
delusion,  in  reference  to  the  children  who  were  disinherited!, 
and  had  without  any  adequate  reason  conceived  the  idea  that 
they  had  deeply  wronged  him  by  taking  sides  witli  their 
mother,  and  falsely  testifying  afaauist  him  in  the  diToroe  suit 
between  himself  and  his  wife;  that  they  did  not  rebi)ect  hisn^ 
aiMl  were  trying  to  rob  him  of  his  pi«oi)erty,  and  tlMit  while 
laboring  under  these  impressions  he  foru>ed  a  prejudice 
towards  them,  and  dwelt  upon  their  supposed  miscenduo^ 
until  1m)  had  beoome  the  victim  of  au  insane  delusion^  under 
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the  influence  of  irhich,  and  hj  means  of  the  alkf^ed  induce- 
ment arrd  fraudulent  iirifirepreeentalions  of  the  devieeee,  iie 
made  the  will  in  qoesMon.  It  was  held  in  FBtter  ¥.  Jon€9^  20 
Or.  240,  that,  if  there  were  any  facte  or  circainslanoee  which 
woald  reasonably  lead  the  teetator  tm  entertain  the  belief  be 
possesBed,  such  belref  waeiTot  a  de)DBiofi.  Apply rng  this  PO>e 
to  the  facts  disclosed  in  the  case  at  bar,  it  appears  that  moel 
of  tlie  disinherited  children  were  witoessee  in  the  divorce  suit 
against  him,  and  he  thought  all  sympathized  with  their 
mother,  and  these  facts  and  crrettmstancee  led  him  to  believe 
they  were  oppoeed  to  him,  and  were  sufficient  to  support  tlw 
conclusion  he  reached,  and  to  establish  the  belief  he  possessed; 
hence  such  belief  cannot  be  treated  as  a  delusion. 

The  appellants  contend  tfaaet  the  testator,  io  consequetTce  of 
old  age  and  diseara,  was  lacking  in  testamentary  capacity. 
At  the  time  the  will  was  executed  he  was  seventy-five  years 
old,  was  weak  and  feeble,  and  had  been  quite  ill  with  in&aiu- 
matory  rheumatism.  He  was  afflicted  with  **®  catarrh, 
which  affected  his  liead,  back,  and  epiney  and  was  ao  nervous 
that  it  was  difficult  for  him  to  raise  any  Uqnid  to  hie  mouth 
without  spilling  it.  He  was  absent-minded  and  irritable, 
and  his  memory  had  failed  hlui  to  quite  an  extent,  particu- 
larly so  after  bis  rheumatic  attack. 

The  testimony  on  this  branch  of  the  subject  sbowv  thai 
notwithstanding  his  infirmities  the  testator  was  a  man  of 
strong  will,  and  when  he  reached  a  conchtsion  upon  a  given 
question  it  was  very  difficult  to  ciiange  his  opinion.  Many 
wiiueseefl  who  had  known  him  £jr  a  long  time,  and  whose 
veracity  cannot  be  questioned,  EPay  that,  although  feeble,  ha 
possessed  at  the  time  the  will  was  executed  the  same  trait  of 
character  that  he  manifested  in  his  younger  days,  that  his 
mind  had  not  lost  any  of  its  powers  of  reasoning,  and  that  he 
had  a  good  understanding  of  all  business  in  which  he  was 
engaged.  In  Clirisman  v.  Chrisman^  16  Or.  127,  it  was  held 
that  neither  old  age,  sickness,  nor  extreme  distress  or  debility 
of  body  incapacitate,  provided  the  testator  bas  possession  of 
his  mental  faculties,  and  understands  tl»e  business  in  which 
he  is  engaged.  We  conclude  from  the  foregoing  that  while 
the  testator's  memory  may  have  been,  and  probably  was, 
i£kaaewhat  impaired  with  age  and  bodily  infirmity,  he  had  tiie 
necessary  testamentary  capacity,  and  executed  his  will  ac- 
cording to  his  fired  determination  made  many  years  prior  to 
its  execution. 
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It  is  furtlier  contended  that  the  execution  of  the  will  tu 
the  result  of  the  undue  influence,  and  the  false  and  frauda* 
lent  representations  of  the  devisees.  A  careful  examinatioo 
of  all  the  testimony  upon  this  subject  leads  us  to  the  conclo- 
sion  that  the  testator  p06£e8sed  a  mind  which  none  coulJ 
influence  or  alter,  that  the  opportunity  was  lacking  for  the 
exercise  of  such  influence  by  the  devisees,  and  that  he  exe- 
cuted his  will  in  the  way  he  had  constantly  indicated  for  a 
period  of  twenty-five  years. 

For  tliese  reasons  the  decree  of  the  court  below  must  be 
afiirined. 

Wills— In8a If B  Dblusiohs. — ^A  will  b  invalidated  by  &  delation  wh^rt 
it  U  the  reanlt  of  the  delasion,  but  not  otherwise:  Lticcu  t.  Parm>mM,  ?4  Ga. 
640;  71  Am.  Dee.  147;  MiddMUch  t.  WUUatns,  45  N.  J.  £q.  726.  Arer^u^ 
to  relations  is  not  evideuce  of  insanity  where  ill-treatment  ia  assigned  as  & 
reason  for  it,  and  there  are  grounds  for  believing  it  well  founded:  Lte  t.  I^*, 
4  McCord,  )S3;  17  Am.  Dec.  722.  See  the  note  to  //<f/iC«  t.  Htr^lru,  33 
Am.  St  Hep.  570,  and  the  extended  note  to  Pidcock  t.  Potter,  8  Aut.  Rep. 
18d. 

Wills — ^TBarAitRNTART  Capacity — ^Test  or — ^The  true  inquiry  in  erery 
case  is,  Did  the  testator  have  at  the  time  of  making  his  will  auch  miud  and 
memory  m  enabled  him  to  understand  the  business  in  wiiich  he  was  then  en- 
gaged, and  the  effect  of  the  disposition  made  by  him  of  bis  property  and  the 
objects  of  his  bounty:  Campbell  v.  CamjMl,  130  IIL  466;  Smith  t.  Stiutik,  4S 
N.  J.  Eq.  566;  O'Brien  ▼.  Iheyer,  45  N.  J.  Eq.  689;  McCoon  v.  ALen,  43 
N.  J.  Bq.  708;  JieicJiettf'ach  r.  Unddaeh^  127  Pa.  St.  565;  MeMnwter  t.  Sa^ren^ 
85  Wis.  162;  39  Am.  St  Rep.  828,  ftad  note,  with  the  cases  collected. 

Wills — Tkstamkntakt  Capacitt— Effect  of  Old  Aos. — ^A  teautors 
extreme  old  age  is  not  of  itself  sufficient  to  render  him  incompetent  to  make 
a  will  {Kirhoood  F.  Gordon.  7  Rich.  474;  62  Am.  Dec.  418),  if  sufficient  intel- 
ligence remain:  Higghf  ▼.  CarlUm,  28  Md.  115;  92  Am.  Deo.  666;  Tt^ktrf. 
KtU^,  31  Ala.  69;  68  Am.  Dea  16(^  and  nota. 


Commercial  National  Bank  v.  Citt  op  Portland. 

[34  OftloON,  188.] 
A  MuVimPAL    CORFOBATION  D    LlABLB    FOR    ItS  NbgLIGKNT    FaILURB  TO 

CoLLBor  MoNiTS  DuB  FROM  pROFRRTT  OwNBRR  for  the  improTemest 
of  a  public  street,  and  an  action  may  be  sustained  by  the  contractor  who 
did  such  work  and  is  entitled  to  such  moneys  when  collected,  though  in 
his  contract  he  stipulated  he  would  look  to  a  special  fund  for  payment 
and  would  not  compel  the  city,  by  legal  process  or  otherwise,  to  pay  for 
the  improFement  out  of  any  other  fund.  There  is  nothing  in  this  stipu* 
lation  abaoWing  the  city  from  the  duty  of  making  the  assessment  and 
enforcing  ita  collection,  and  its  failure  to  perform  such  dnty  renders  it 
Answerable  for  tha  consequent  damages. 
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Action  against  the  citj  of  Portland  for  damages  resulting 
from  its  negligent  inaction  in  the  collection  of  an  assessment 
upon  real  property  for  the  improvement  of  a  portion  of  Twelfth 
street.  The  work  was  done  and  warrants  were  issued  to«the 
contractors  in  October  and  November,  1887.  In  February, 
1888,  a  temporary  restraining  order  was  issued  in  a  suit 
against  the  city  enjoining  it  from  proceeding  to  collect  the 
assessments.  The  city,  on  its  part,  had  taken  no  action  to 
terminate  this  order  or  the  suit  out  of  which  it  arose,  and  the 
assessments,  therefore,  remained  uncollected  and  the  plain- 
tiffs without  any  fund  from  which  payment  could  be  made  to 
them  of  the  sums  due  for  the  improvement  of  the  street. 
Judgment  for  the  plaintiff.     Defendant  appealed. 

William  T.  Muir^  city  attorney^  for  the  appellant. 

Oeorge  H.  Durham  and  Harrison  0.  Platt^  for  the  respond- 
ent. 

^*'  Lord,  C.  J.    The  plaintiff  claims  that  it  was  and  is  the 
duty  of  the  defendant  city  to  collect  from  the  various  owners 
of  property  abutting  upon  said  Twelfth  street  the  several  sums 
ascertained  by  the  defendant  to  be  tlie  cost  of  making  said 
improvement,  and  the  charges  specifically  made  against  the 
various  parcels  of  land  affected  by  and  liable  for  said  improve- 
ment; that  the  defendant  has  wholly  failed  and  neglected  to 
perform  this  duty,  and  has  not  collected  from  the  property 
holders  the  money  with  which  to  pay  the  warrants  described, 
and  is  making  no  effort  eo  to  do;  ^*'  that,  by  reason  of  the 
alleged  neglect  of  duty  by  the  defendant,  plaintiff  claims  to 
be  damaged  in  the  amount  of  said  warrants  and  the  interest 
thereon.    The  principal  question  then  is,  whether  the  city  is 
liable  for  the  payment  of  the  warrants  in  question,  in  view  of 
vhe  stipulation  requiring  the  contractor  to  look  to  a  special 
fund  for  payment,  and  undertaking  to  exempt  the  city  from 
general  liability.    The  facts  show  that  the  contract  under 
which  the  work  was  done  was  made  on  the  eighteenth  day  of 
August,  1887,  and  that  the  improvement  provided  for  therein 
was  completed  prior  the  sixteenth  day  of  November,  1887,  in 
accordance  with  the  terms  of  such  contract, *and  was  there- 
upon accepted  by  the  city,  and  warrants,  made  payable  out 
of  the  fund  for  such  improvement,  were  issued  to  the  con- 
tractors, among  which  were  the  warrants  assigned  to  the  plain- 
tiff.   As  several  years  have  intervened  since  the  issuance  of 
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raeb  wamnti,  and  ifae  eilj  kaa  iuled  and  acf^leoted  ta  imise 
tba  apMal  iaui  to  pay  ibeaD,  the  ptaintiff  kaa  larn^kt  an 
action  againat  the  drfaodant  Cor  neglifeaoe^  tAmkndu^  tliai  ka 
ia  damaged  ia  tiio  aaaoami  of  iho  wasanta  iv  qaestioa,  aad 
kitertat  due  thereoa,  aad  that  tlia  ekij  ia  hmhlm  tloafiv:    To 
dafeat  aach  a0lk>n  the  dtiendaai 
ia  tka  oaoirac^  daMdng  that  it  li 
to  tbo  oiieoial  luad  talaa  naaod  bj 
arty  affoeiod  bj  ika  inpoofaoMat, 
ar's  rifi^  of  racofvrj  ta  aach  iand. 
that  tfao  contractor  ahali  look  ior  payment  io  tba  apeoai  f and, 
aad  tl)at*^ha  wtll  act  aompel  the  city,  by  ksgal  praee^  ar 
otlierwise,  to  pay  tor  iba  inaproafimftnt  o«t  of  any  other  fand/' 
and  the  defendant  contends,  if  any  force  or  efiect  ie  to  be 
given  to  such  Blipolation,  that  it  is  liable  to  pay  the  irarrant« 
ia  qaeetiop  only  wbea  Bueh  apecial  f  uimI  is  raised  aad  caUaded, 
and  consequently  that  the  defendant  is  not  liable  generally 
in  an  action  for  damages  upon  them.    This  view  would  reiiev^e 
the  city  of  any  liability  ■•*  to  pay  sndi  warntnta  tmrtil  such 
epecial  fnnd  is  raised  and  collected  by  assessirienta,  aJtljerigb 
its  hrltrre  to  realize  sach  fund  may  be  due  to  its  own  acgle^ 
or  unreasonable  delay. 

Under  its  charter  fhe  city  is  In  rested  if^h  the  povrer  te 
order  local  iiirprovements,  and  afforded  the  mearre  to  mioe 
the  necessary  ftmds  to  pay  for  them  by  asseesmenta  opan  the 
property  benefited  thereby.  Wliee  the  evty  ordeia  a  local  m- 
prorenient  the  dtrty  devolves  tipon  H  te  pert  Kbe  wocowaty 
machinery  in  motion  to  raise  the  fands  to  pay  isr  Pt  by  asaees- 
merrts  vpon  the  property  affected.  Ibn  -doty  devdved  apoa 
the  city  when  %  ordered  the  imfprorefnent  of  Twelfth  afreet, 
so  that  when  the  defendant  errtered  into  a  CQntract  for  doing 
the  work,  and  the  contractor  stipnlated  to  look  for  paymeat 
to  the  special  fund  to  be  raised  by  assessments^  tbe  aMigntion 
rested  upon  the  orty  to  pvosecnte  in  good  farth,  and  with  rea- 
sonable diligence,  tlie  means  afforded  te  it  ander  its  charter 
to  raise  and  collect  the  fond  necessary  to  redeem  ita  aUiga- 
tion.  There  is  no  pretense  but  that  the  cMigation  reatiag 
DpK)n  the  contractor  to  perform  the  work  and  farnieh  the 
Tnaterrals  rehired  has  been  satisfactorily  performed  aad 
the  impro\iemonts  accepted.  Haviag  performed  bia  obliga- 
tren,  the  duty  rested  vpon  the  city  to  dischar^  ita  cUigation. 
^Wlien  tbe  contractor,'*  si^  Bulger,  C.  J.,  *^bad  performed 
bis  work  acoording  tobis  caatract,  be  bad  no  doty  remaiuing 
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to  discharge,  and  then  had  8  rigfit  to  rely  upon  the  implied 
obligation  of  the  citj  to  Qta  wiUi   due  diligence  its  own 
agencies  in  procuring  the  i»ea«i8  to  satisfy  his  claims.     It 
could  not  have  been  suppeeed  that  he  was  not  (3n\y  to  earn 
his  connpensatioii,  bat  also  to -set  in  motion  and  keep  in  oper- 
ation the  several  agencies  of  the  citj  govern tnent,  ov^er  which 
lie  had  no  control,  to  place  in  tlie  hande  c€  the  eitj  the  ftrruls 
necessary  to  ena^bie  it  to  pay  its  obligation.     That  was  a 
power  lodged  in  the  hands  of  the  city,  and  the  clear  intent  of 
the  contract  ^^  was  that  it  should  exercise  it  diligently  for 
the  purpose  of  raising  the  funds  necessary  to  pay  for  the  irn- 
proTement;  for  an  omission  to  do  so  it  would  become  liable 
U>  pay  such  damages  as  the  contractor  might  suffer  by  rea- 
son  of  its  neglect  of  duty":  Reilly  v.  City  of  Alhamf,  112  N.  Y. 
42.    This  doctrine,  we  think,  is  applicable  to  the  case  at  bar. 
There  is  nothing  in  tl)e  stipulation  of  the  contract  abdolving 
the  city  from  the  duty  of  making  the  assessment  and  enforc- 
ing its  collection,  hence  tlie  obligation  rests  upon  it  to  make 
the  necessary  assessments,  collect  the  same,  and  pay  the  eon- 
tractor.    The  contractor  can  exert  no  control  ovvr  its  acts, 
nor  has  he  any  claim  or  lien  against  the  property  benefited 
by  tlie  improvement.     There  is  no  privity  between  the  prof>> 
erty  owners  on  the  line  of  the  work  and  the  contractor.     TIm 
city  alone  can  make  the  assessments  and  enforce  their  pay- 
ment, so  as  to  realize  a  fund  out  of  which  to  pay  tl^  war- 
ranto in  question;  and  it  is  the  failure  of  the  city  to  perform 
its  duty  in  this  regard  upon  which  the  general  liability  is 
predicated. 

In  North  Pacific  Lumber  etc  Co.  v.  East  Portland,  14  Or.  6, 
Thayer,  J.y  says:  "The  improyetnent  is  supposed  to  be  a  ben- 
e6t  to  the  lot-owners  referred  to,  and  the  lots  affected  are 
charged  with  the  cost  of  making  it.  The  city  occupies  the 
relation  in  the  proceeding  more  of  an  agent  than  a  princip  d. 
It  does  not  undertake  to  pay  the  contract  price  for  making 
the  improvement  out  of  the  general  funds  of  the  city.  I  do 
not  think  it  has  any  power  to  enter  into  such  an  agreement 
for  the  improvement  of  the  city,  but  it  does  undertake  to  i>er- 
form  all  the  acts  required  by  the  charter  intended  to  supply 
tlie  requisite  fund  to  defray  the  expenses  attending  it,  and  a 
failure  to  comply  with  any  of  the  requirements  of  the  charter 
by  which  the  funds  may  be  realiied  would  suhjVot  it  to  a 
general  liabilit}'."  The  distinction  which  is  sought  to  be 
made  between  that  case  and  the  case  at  bar  is  not  tenable. 
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The  stipulation  of  the  contractor  to  look  to  a  ^^  special  fund 
did  not  absolve  the  city  from  the  duty  of  putting  tlie  neces- 
sary machinery  in  motion  to  raise  and  collect  such  fund  to 
redeem  its  obligation  and  to  pay  the  warrants  in  question. 
When  the  contractor  performed  his  contract  the  duty  rested 
upon  the  city  to  make  an  active  effort  to  discharge  its  obliga* 
tion.  Has  it  done  it?  The  record  discloses  that  the  work 
was  completed  and  accepted  by  the  city  in  18S7.  The  plea  of 
abatement  which  was  overruled  by  the  court  {(Jiows  that  in 
February,  1888,  a  temporary  injunction  was  obtained  against 
the  city.  For  five  years  the  injunction  suit  has  been  per- 
mitted to  lie.  For  more  than  five  years  the  city  has  had  the 
use  of  the  improvement,  and  there  is  nothing  to  indicate  that 
it  has  made  any  effort  to  press  tiie  injunction  suit  to  trial. 
The  present  action  has  been  pending  since  May,  1891,  which 
includes  a  period  sufficiently  long  to  have  prosecuted  the 
injunction  suit  to  a  final  determination,  and  yet  the  record 
shows,  and  the  argument  concedes,  tliat  nothing  has  been 
done  in  the  premises.  In  view  of  these  facts,  has  there  been 
such  unreasonable  delay  as  would  charge  the  city  with  liabil- 
ity for  neglect  of  duty?  It  has  been  repeatedly  held  that  it 
is  presently  liable,  if  the  failure  of  the  city  to  raise  the  fund 
and  pay  over  the  same  to  the  contractor  is  due  to  its  own 
neglect  or  unreasonable  delay. 

In  Cuniming  v.  Mayor  etc.^  1 1  Paige,  596,  it  was  held  that 
it  was  the  duty  of  the  officers  of  the  corporation  to  see  thnt  a 
proper  assessment  for  the  improvement  was  made,  and  that 
the  money  was  collected  thereon,  and  paid  over  to  the  con- 
tractor within  a  reasonable  time  after  the  completion  of  the 
improvement;  and  that,  as  the  officers  of  the  cor{K)rHtion  hud 
unreasonably  neglected  to  compel  a  proper  assessment  to  Ic 
made,  the  complainants  were  entitled  to  payment  out  of  the 
general  fund  of  the  corporation.  This  case  was  approved  nnd 
followed  in  Baldunn  v.  City  of  Oswego,  1  Abb.  Dec.  G2,  in 
which  the  defendant  ^'^  was  held  liable  *'on  account  of  the 
neglect  of  its  officers  to  enforce  the  legal  instrumentalities 
provided  for  enforcing  payment  against  the  parties  primarily 
chargeable  with  such  payment.'*  Nor  is  there  any  thing  in 
the  cases  of  McCullough  v.  Mayor^  23  Wend.  458,  and  Ixike  v. 
Trustees,  4  Denio,  520,  cited  and  relied  upon  by  the  appellant's 
counsel,  in  conflict  with  this  contention.  In  the  former  of 
these  cases,  Bronson,  J.,  said:  '*  If  the  common  council  has 
ueglected   that  duty  (that  is,  of  putting  the  necessary  ma- 
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chinery  in  motion),  or  has  been  wanting  in  diligence,  an 
action  on  the  case  f^ould  perhaps  lie/'  etc.  In  the  latter, 
wliich  was  an  action  on  a  warrant  drawn  by  the  trustees  of 
the  village  upon  the  treasurer,  the  same  judge  remarked  that 
the  question  whether  the  plaintiff  had  a  remedy  on  the  case 
against  the  trustees  for  neglect  of  duty  did  not  arise  on  the 
bill  of  exceptions.  In  Buck  v.  City  of  Lockporl^  6  Lans. 
251,  Johnson,  J.,  said:  **The  corporation  cannot  thus  (that 
is,  by  neglecting  to  act)  keep  its  creditors  at  bay,  and  then 
defend  itself  on  the  ground  that  its  own  officers  and  agents 
have  not  done  what  it  is  their  duty  to  do."  In  Richardson  v. 
City  of  Brooklyn,  34  Barb.  569,  and  Hunt  v.  City  of  Utica,  18 
N.  Y.  442,  no  negligence  was  shown,  but  the  principle  is 
recognized  that  for  the  negligence  or  unreasonable  delay  of 
the  city  to  perform  its  duty  it  is  liable.  In  the  first  of  these 
cases  the  court  says:  **  This  shows  a  case  of  due  diligence 
on  the  part  of  the  council  in  attempting  to  fulfill  the  duty  en- 
joined upon  them  by  the  charter.  If  they  h:id  unreasonably 
neglected  or  refused  to  make  the  assessment,  or  to  take  the 
necessary  steps  for  the  collection  of  the  tax,  or  refused  to 
pay  over  the  money  when  collected,  an  action  on  the  case 
might  be  sustained  iigainst  them." 

The  theory  is  tli:U  wlien  the  municipality  passes  an  ordi- 
nahce  for  a  local  improvement  it  is  its  duty  to  prosecute  with 
diligence  the  means  afforded  to  it  under  its  charter  to  realize 
the  fund  to  pay  for  such  improvement  *•**  out  the  property 
benefited.  When,  therefore,  a  city  orders  a  local  improve- 
ment, and  enters  into  a  contract  for  doing  the  work,  contain- 
ing a  stipulation  that  the  contractor  will  look  for  payment  to 
the  fund  so  realized,  such  stipulation  does  not  absolve  the 
city  from  the  performance  of  its  duty  to  put  and  keep  in 
motion  the  machinery  to  obtain  such  fund,  but  the  contract 
is  based  on  the  obligation  of  the  city  to  perform  its  duty,  in 
consideration  of  which  the  contractor  stipulates  to  look  for 
payment  to  the  fund  realized  from  its  performance.  So  that 
if  a  city  fails  to  perform  its  duty,  or,  owing  to  its  neglect  or 
unreasonable  delay,  fails  to  obtain  such  fund,  it  is  guilty  of  a 
breach  of  duty,  and  is  liable.  The  plaintiff^s  action  rests 
upon  this  theory.  We  think  the  record  discloses  a  case 
against  the  city  of  want  of  diligence  and  neglect  in  the  per- 
formance of  its  duty;  and,  therefore,  there  was  no  error,  and 
the  judgment  must  be  affirnjed. 
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Whbm  U  appaan  that  it  waa  to  fumiBh  atone  mi  a  paoalimr  kinid  aad 
taxture  which  eoald  ba  farniahod  by  the  defendant  only;  Uia4  eneogk 
had  been  furniabed  to  buUd  two-thnrda  of  the  wifBa,  and,  if 
■ot  required  to  Inriikli  the  reaidoe,  it  wM  te  aootoMvy  1 
•iona,  aiid  thaa  daatroy  the  harmoiqr  and  hiaaty  of  the  bidWa&  or  te 
tear  down  the  part  already  bnilt^  and  ralmtld  with  other  aiatcEiah. 
Though  tlia  coart  may  not  be  able,  owing  to  the  defendaat'a  pecaniaiT 
circuniBtancea,  to  oonipel  him  to  perform  the  entire  conlraet,  tliia  wiE 
not  deprfve  it  of  the  power  to  eempel  him  to  periiril  pbdirtV  to 
ttooe  neoeseary  to  ooatiBaa  the  work  and  to  oaa  dafandan^ 
at  the  quarry. 
Sricirio  PERroRMAHCK.— Thb  €k>2mDBmATiov  of  a  oontracl  nooeaaazy  to 
austain  a  auit  for  its  ipecifie  performanoe  may  conaiat  either  of  aene 
profit  inuring  to  the  promaor  or  aome  detrimaat  avatoiaod  kj  tto 
pcomiaeo. 

John  W.  Whalley^  Reuben  S.  Strahan^  and  Martin  L,  PtfOj 

for  the  appellant. 

Samuel  H,  Gruber,  for  tbe  respondeDifl. 

^**  MooRH,  J.  The  speoifie  performance  of  •  bailing  coo- 
tract  will  rarely  be  enforced  (Pomerojen  Specific  Ferforah 
ance,  sec.  23)  apon  the  theory,  as  aniYotineed  by  8h  Lord 
Kenyon,  master  of  the  roHs,  in  Errinffton  t.  Aynriey,  2  Brovn 
Ci).  841,  *Hhat  if  one  person  would  not  build,  another  might 
ho  fou  k1  who  would/'  and  for  the  reason  giTon  by  Lord 
Thurlow  in  Lucas  t.  Commerford^  8  Brown  Ch.  166,  "tkat 
the  court  could  not  undertake  to  superintend  tbe  ccffrstmolion 
of  a  building."  Such  contracts  have  in  some  rnstances 
been  enforced,  but  they  were  exceptions  to  the  general  role, 
nnd  are  clearly  stated  by  Mr.  Justice  Miller  in  Km9  t. 
Union  Pac.  R,  R,  Co.^  1  Woolw.  26,  as  foliowir:  ^1.  In  each 
case  the  building  was  to  be  done  upon  tbe  1;  n  I  of  ^•^  the 
person  who  agreei  to  do  it;  2.  The  consideration  for  the 
agreement,  in  every  instance,  was  the  sale  or  conwyance  of 
the  land  on  which  the  b.rilding  was  to  be  erected,  and  the 
plaintiff  had  already  by  such  conveyance  on  fats  part  exe- 
cuted the  contract;  3.  In  all  of  them  the  building  was  in 
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some  way  essential  to  \he  use,  or  contributory  to  the  value,  of 
the  adjoining  laud  belonging  to  the  plaintiff." 

The  prayer  of  the  complaint  La  for  the  specific  performance 
of  the  building  contract,  provided  It  could  be  granted.  The 
decree,  however,  does  not  fully  comply  with  the  prayer;  if  it 
had  there  might  have  been  just  reason  for  its  reversal.  The 
record  shows  Uiat  the  stocie  which  defendant  agreed  to  furnish 
is  of  a  peculisx  kind,  color,  quality,  smd  tejture,  an'd  that  n# 
other  stone  of  like  character  can  he  procured ;  tlint  he  had 
ftirnished  enough  of  such  stone  to  build  about  two-thirds  of 
the  walls,  and,  if  phiintiff  cannot  procure  a  sufficient  quiintity 
of  Uie  same  kind  to  complete  the  w^rk,  it  will  be  necessiiry 
to  use  other  etone  and  thus  destroy  tiw  beauty  and  liariuony 
r>f  its  building,  or  tiie  walls  muBt  be  taken  down  and  rebuilt 
with  other  stone;  tlaat  defendant  is  insolvent,  and  therefore 
unable  to  complete  his  contract,  although  he  has  received 
xwarly  the  whole  coneideratiou  tiierefoi.  Under  tliis  state  oi 
facis,  can  a  court  of  equity  decree  &  partial  performance,  so 
as  to  carry  out  as  near  as  possible  the  original  intent  of  tlie 
parties?  The  contract  was  to  furnish  th«  storre  and  other 
ujaterial  and  erect  the  walls.  The  defendant's  pecuniary 
condition  pcecl-udes  a  specific  performance  of  that  part  o/ 
his  contract  which  required  him  to  furnish  other  necessary 
material  and  do  the  labor,  if  such  a  decree  were  possible: 
Pomeroy  on  SpecLdc  Performance,  sec.  293;  but,  if  lie  be  inca* 
pacitated  from  performing  it  in  the  precise  terms,  the  court 
will,  if  it  is  possible,  decree  a  specific  execution  according  to 
its  substance,  by  making  such  variation  from  unessential  ^^^ 
particulars  as  the  circumstances  of  the  case  require  or  per- 
mit: Pomeroy  on  Specific  Performance,  sec.  297. 

Courts  will  not  generally  decree  the  specific  performance 
of  a  contract  to  deliver  personal  property  (Watermnn  on  Spc> 
uific  Performance,  sec.  16),  and  yet  it  was  held  in  Hapgnod  v. 
Eosenslock^  23  Fed.  Rep.  86,  that  ^'agreements  for  the  assigr.- 
ment  of  a  patent,  and  for  the  delivery  of  chattels  which  can  l>e 
supplied  by  the  vendor  alone,  are  among  those  which  will  be 
specifically  enforced.*'  Tins  decision  was  approved  by  tlie 
supreu^  court  of  Massachusetts  in  Adams  v.  Messenger j  147 
Mass.  185;  9  Am.  St.  Rep.  679.  Applying  these  rules  to  the 
case  at  bar,  the  defendant  has  stone  which  cannot  be  pro^ 
cured  from  any  other  quarry,  and  plaintiif  must  use  it,  or 
tlie  harn)ony  of  its  building  will  be  m:u*red,  and,  since  th« 
defendant  cannot  be  required  to  do  tliat  which  his  pecuniary 
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condition  forbtfis,  he  can  be  negntivelj  required  to  upeciiininT 
perform  the  contract  hj  compelling  him  to  alloir  the  plaintiff 
to  take  the  neceasarj  stone  to  complete  the  bailding.  It  U  a 
fundamental  principle  that  equity  will  not  decree  the  specific 
performance  of  a  contract  unlera  the  undertaking  to  be  en- 
forced is  founded  upon  a  yaluable  consideration  moving  from 
the  psrtj  in  whose  behalf  the  performance  is  sought:  Pome- 
roj  on  Specific  Performance,  sec.  57.  The  contract  which  is 
sought  to  be  enforced  is  under  seal,  and  this  constitutes  pri- 
mary evidence  of  a  consideration:  HilTs  Code,  sec.  753L  It 
is  BulTicient,  however,  if  some  profit  is  to  inure  to  the  promisor, 
or  some  detriment  to  be  sustained  by  the  promisee:  Water- 
man on  Specific  Performance,  sec.  188.  The  record  sbows 
that  tlie  contract  was  awarded  to  the  defendant,  and  that 
pinintiff  has  voluntarily  advanced  to  him  a  large  sum  in  ex- 
cess of  the  amount  it  would  have  been  compelled  to  pay  under 
the  contract  as  the  work  advanced.  The  defendant,  having 
received  the  payment,  ought  not  now  to  complain  or  say  there 
is  no  consideration  for  the  stone  necessary  to  complete  tlie 
building.  The  ^^*  plaintiff  has  already  paid  for  such  stone, 
and  the  defendant  ought  not  to  ol>ject  to  its  taking  the  neces- 
sary quantity,  since  the  defendant's  pecuniary  condition  will 
not  permit  him  to  supply  it 

Tiie  record  further  shows  that  defendant  has  some  derricks 
which  he  uses  at  his  quarry  and  at  the  church-building  for 
hoisting  stone,  which  the  decree  provides  the  plaintifiT  mar 
use.  The  btone  cannot  be  taken  from  the  quarry,  loaded 
upon  cars,  or  placed  in  the  building,  without  the  use  of  these 
or  similar  maciiines;  and,  since  the  defendant  has  them,  he 
is  contributing  no  uiore  than  his  share  when  required  to  per- 
mit tlie  use  of  them  by  plaintiff.  Such  use,  however,  does 
not  mean  tlieir  destruction,  and  they  uiust  be  returned  in  as 
good  condition  as  when  received,  the  usual  wear  thereof  ex- 
cepted. BeCiUise  the  contract  has  proved  unprofitable  to  the 
defendant  is  no  reason  it  should  not  be  enforced  as  far  as 
practicable.  It  was  fairly  entered  into,  and  each  party  i^e* 
lieved  it  could  be  completed  for  the  consideration  agreed 
upon,  and  the  court,  having  granted  such  relief  as  was  equi- 
table under  the  circumstances  of  the  case,  its  decree  should 
be  affirmed. 

The  recorder  of  conveyances  of  Benton  county  is  enjoined 
from  receiving  for  record  any  conveyance  of  or  encumbrance 
upon  the  quarry  premises.    An  injunction  will  not  usually 
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lie  against  a  ministerial  oflBcer  to  restrain  him  from  doing 
that  which  the  law  requires  as  a  part  of  his  dutj,  but  since 
he  has  made  default  it  must  be  presumed  that  he  acquiesces 
in  the  decree. 

AfiBrmed.  ^^^^ 

SPBonno  PRRPORVAVCB— SvvFiciBNOT  OT  CoHsiDBRATioir.— The  oontid- 
•ration  to  warrant  tpeeifio  performanca  of  a  oontract  ronat  be  Talaable  or 
moritorioua:   Woodcork  ▼.  Bennet,  1  Cow.  711;  13  Am.  Deo.  068.      Specific 
performance  of  a  contract  will  not  be  decreed  unless  the  contract  is  founded 
upon  a  Talnable  consideration:  Wolfe  t.  Bradbeny,  140  IlL  678.     Specific 
performance  of  a  contract  will  not  be  decreed  unless  it  is  fo\inded  on  an 
aotnal  and  Talnable  consideration,  and,  under  some  circumstances^  an  ade- 
quate consideration:  M<migomerf  Palate  Street  Car  Co,  r.  SUtble  Car  Lme^ 
142  IlL  315.     An  ezecuiory  agreement  upon  a  merely  voluutary  considera- 
tion will  not  be  enforced  in  a  court  of  equity:  j^ynn  ▼•  Lynn^  135  UL  18. 
8ee^  also^  the  extended  note  to  Andermm  ▼•  Orteup  23  Am.  Deo.  423. 


Upton  v.  Hume. 

[24  ORBGON,  420l] 

Fbom  a  Ltbrlous  Pqblioatiom  thb  Law  Impltbs  Maucb,  avd  Ijipbim 
Damagb  if  the  publication  is  false,  except  in  the  case  of  privileged  com- 
munications. 

Libbl — pRiviLKGBD  CoMMaiiiCATiONS  Dbtinbd. — A  communication  made 
bona  fide  upon  any  subject  matter  in  which  the  party  comiiinnicatin<T 
has  an  interest,  or  in  reference  to  which  he  has  a  duty,  is  privileged  if 
made  to  a  person  having  a  corresponding  interest  or  duty,  although  it 
contiiins  criminating  matter  which,  without  this  privilege,  would  be 
actiouable,  and  this  though  the  duty  is  not  a  legal  one,  but  only  a  moral 
or  social  duty  of  imperfect  obligation. 

Libbl— Candidatb  for  OrFiCE. — It  is  both  the  privilege  and  the  duty  of 
the  public  press  to  discuss  before  the  people  the  fitness  and  qualification 
of  caudidates  for  public  office.  Such  a  candidate  puts  his  character  iu 
isdue  so  far  as  respects  such  fitness  and  qualification. 

LiBKL,  Oandidatb,  Imputino  Cri&ib  to. — A  newspaper  publication  imput- 
ing to  a  candidate  for  ofiice  the  commission  of  a  crime,  merely  because 
he  is  seeking  the  office,  is  not  privileged,  and  is  actionable  per  ee,  the  Uw 
imputing  malice  to  the  author  and  publisher.  A  publication  attacking 
the  private  character  of  a  cuudidate  by  falsely  imputing  to  him  a  crime 
is  not  privileged  by  the  occasion,  and  it  is  no  justification  that  the  pul>- 
licatiou  was  made  with  an  honest  belief  in  its  truth,  in  gooil  faith,  and 
for  the  purpose  of  influencing  voters. 

NxwBPAFBR  Libbl. — Thb  Frkbdom  of  thb  Press  guaranteed  by  the  con- 
stitution does  not  confer  upon  proprietors  of  newspapers  the  right  to 
publish  with  impunity  charges  for  which  others  would  be  responsible. 
Tiiey  are  subject  to  the  law  of  the  land,  and,  when  they  are  guilty  of  a 
false  and  defamatory  publication,  must  answer  iu  dainages  to  the  in* 
iared  party. 
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pcrjurMl  vilUm,  and  has  by  hUfalas  swaarinx  dccaivad  the  eoar^  kaia 
privileged  either  a^taally  or  eonditionally. 

Kk>%mpapkr  Libel.— Tub  Rxfubucatioii  of  LiVKLcnn  Uattck  by  eoi 
Dcwvpiiper  copied  from  another  doea  not  oonatituta  aay  j«ali6BatiaB| 
even  ;  lioagb  doaa  in  good  faith  with  an  hoiieat  belief  in  xfea  tniA^  aad 
fur  I  he  purpose  of  influencing  ▼otera.  That  the  libel  waa  a  repetitka, 
iavtcad  of  betng  an  ongiBal  UImI,  aaj  ha  ennMiierad  in  ooMiniinn  aikfa 
other  oircaiaetiBoea  ia  datariainim  tba  good  fauth  «f  the  diifytwieat  mjI 
aa  tending  to  ahow  want  of  actaal  maliee,  aad  th«s  naticaaia^  daai^iK. 

LiBKL.— £vij>K]«oa  ov  Othbb  LoMiMJM  OR  iSr.AVBgBOTO  CTHapnjB  aaf  b 
given  to  the  jnry  whara  thay  imf  «ta  tlia  aaiaa  criaac,  aad  laay  faiilf  k 
constraed  as  a  rsaawal  of  the  original  aharga*  as  tandiagtoabawaapBin 
malice,  and  thna  aohaaoa  the  fUouifc^  bai  evidanoa  aennat  ba  aeewasd 
of  actiouable  worda  apahaa  or  paUisbail  an  anntiber  amaainn  ofaacgiag  s 
aeparate  and  distinct  crime  from  that  abaiged  in  tfaa  ooBiplaait»  far  ibi 
purpose  of  sbowiag  maliaa,  aar  Car  any  other  parpaa^ 

LlBBL.->IV  A  DlVKMBAHT  PlSADS  THS  TbFTII  OV  ▲  LlBKLOOB  'FsBLSaOWm, 

and  in  this  respect  is  not  sustained  by  the  CTidenoe,  the  jnry  abonid  not 
be  instructed  that  they  may  consider  this  aa  a  repetition  of  the  pnUicsp 
tion  of  the  original  charge,  aad  hi  aggniTation  of  damagea  and  as  eri- 
deuce  of  malice,  if  the  statute  of  the  state  providea  that  the  defeudaat 
may  in  his  answer  allege  both  the  truth  of  tba  matter  charged,  and  ssy 
miti^'atin^  eircumstaneee  to  radoca  tfaa  damages,  and  whether  he  prorss 
the  justification  or  not,  may  gif«  m  avidence  the  mitigating  ctrcaai- 
ataneaa  Tbe  jvry  aboaU  cuwaider  wbatbar  tba  jnatiftestiain  wnajkaiiwi 
in  good  fattb  aa  msceiy  for  tba  pnrpnsa  af  aaiteinitiag  tbe  falaa  cbaz^ 
If  for  the  latter  purpose  the  plea  may  be  regarded  aa  In  aggEavatioa  ei 
damagea  aad  aa  evidanaaaf  lasiiss^  bat  tba  msaa  JaiAacs  to  aaaka  onttbs 
plea  of  jnstifioatioa  ia  aat  of  itasU  avidaaoa  of  maUos^  nor  doaa  it  mggn- 
vate  damages  or  prsolnde  tba  jnry  from  mitigating  damagea  if  they 
belioTe  that  tba  dafeiMUnt  waa  frsa  of  maliosb  and  bad  good  raaaoo  to 
believe  the  libel  be  publiabad  waa  traa. 

Action  by  J.  H.  Upton  to  recover  damagev  for  a  libelous 
publication  in  tbe  Gold  Beach  GauiU^  a  newapaper  publiahed 
by  i\ie  defendant  Tbe  plaintiff  at  (he  time  of  auch  poUicv 
tion  waa  a  candidate  for  the  office  of  joint  repreaentstiipv  for 
the  counties  of  Cooa  and  Curry,  in  which  the  newspaper  was 
circulated.  The  charges  stated  that  tbe  plaintiff  had  acquired 
the  reputation  of  *' being  a  loathaoaie,  veoonaoua  thing,  with 
out  shame;  a  man  withotst  a  spark  of  manhood,  a  b^rayer  of 
his  party,  a  citizen  whose  word  is  not  worth  a  straw,  a  vile 
niul  cowardly  slanderer,  an  infamous  scoundrel,  and  a  per- 
jured villain."  The  act  of  perjury  was  also  said  to  have 
deceived  the  court,  and  to  have  been  the  ea«8e  of  HlcgaUv 
granting  a  divorce.  The  defendant  m  his  answer  athnHted 
the  publication,  but  pleaded,  first,  the  truth  in  justification, 
and  second,  aa  a  mutter  of  iiidui^ement,  explanaUon,  and 
justification,  that  the  plaintiff  was  a  candidate  for  oiStce,  and 
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that  the  ohaiiges  complained.  o£  wera  a  repablieKdom  ol  tliatgoB 
publi8hedn>ioio<  je«ra  pre^oaslj  by*  one?WaIiat  SaUboitin  the 
Port  Os^ord  Tribtam;  that  tfaa  defiBOubicit  bad!  sufficient  cmi»fl» 
to  believav  <tful  did)  believev  that,  tha  ohange*  weatai  tme^  tfiat 
the* plaintiff  WMsaa  unfit  poson  for  tha  effiott  wiiiofa.be^soaglkl, 
aifed:  m  Buoh  belief  thali  the  fleEfeodanti.  pubiished  tha  chargea 
h\'  good  faitbv  wiihout  nHilice^.  aad;  fiir-  tha  sole  pnrpoaa  o£ 
admiug  tbs  WTtesa  of  6qq|}  and  Giiri7'  eoantiaa  of  th»  trua 
chanaetar  of  the)  plaintiff*,  Vendiet  audi  judgment  foe  Iho 
plaintiff  for  five  hrnidnid  deUara.    Defendant  appealed. 

S.  H.  Hazard^  for  the  appellant. 

WUlicun^  M.  Kai$€r  cutd  /•  Af.  Siglinf.for  the  respondent 

***  Bban,  J.  1.  Beforaconsiderihg  the' other  aBGFTgnmentir 
of  error  we  wish  to-  advert  to  the  questionr  raised  by  the  motion 
for  a  nonsuit,  and  bj  certain  instniotions  given  and  refused  by 
the  trial  court,  and  that  is  whether  the  publication  complained 
of  was  prima  facie  privileged  by  the  occasion,  and  whether 
this  action  can  be'  maintained  by  piairitiff  without  proof  of 
expresR  malice.  Tlie-  general*  ruleis*  that  in  the  case  of  a 
libelous  publication  the  law  implies  malice,  and  rnferv  soma 
damages-,  if  tiie  publication  ie  false,  but  to  this  rule  there  are 
certain  exceptions  in  what  are  known  as  **  privileged  com- 
munications;" Shich  communications  are  usually  divided 
into  several  elaasee,  with  only  one  of  which  we  are  concerned 
at  this  time,  and  that  ie*  generally  stated  thus;  ^A  communi- 
cation made  bmia  fide  upon  any  subject  matter  in  which  the 
party  communicating  has  an  interests  or  in  reference  to  which 
he  .has  a  duty,  is  privileged,  if  made  to  a  person  having  a 
corresponding  interest  or  duty,  although  it  contain  criminat- 
ing matter,  which,  without  this  privilege,  would  be  slanderoua 
and  actionable;  and  this  though  the  duty  be  not  a  legal  one, 
but  only  a  moral  or  social  duty  of  imperfect  obligation."  The 
rule  was  thus  stated  in  Harrison  v.  J?t»/i,  5  El.  (fe  B;  344,  and 
has  been  generally  approved  by  judges  and  text-writers. 
Within  this  rule  it  is  held  that  it  is  not  only  the  privilege,  but 
the  duty,  of  the  public  press  to  discuss  before  the  electors  the 
fitness  and  quaiitication  of  candidates  for  public  ^^*  office 
conferred  by  tiie  election  of  the  people;  and,  when  a  man  be- 
comes such  a  candidate,  he  must  be  considered  as  putting  his 
character  in  issue,  so  far  as  respects  his  fitness  and  qualifiea«- 
tion  for  the  o(Iice,  and  that  every  person  who  CDgnges  in  the 
discussion,  whether  in  private  couversationi  in  public  speech^ 
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per  86,  the  law  implying  malice;  and  it  is  no  jusUficatiQn  iK  .t 
the  puhlicotiou  was  made  with  an  honeat  belief  in  its  trutit. 
in  good  fnith,  and  for  the  purpose  of  influencing  voters.  S>  cix 
publications  can  be  justified  only  by  proof  of  their  trutli: 
Commonwealth  y.  Clapp^  4  Maaa^  16?;  3  Am.  Dec  212;  Curtis 
Y.  Munsfy^  6  Gray,  261;  Aldrieh  ▼.  Preu  Printing  Co.,  9  JTihil 
133;  86  Am.  Dec.  84;  Root  v.  King,  7  Cow.  61?;  Kiug  v.  i?.  ', 
4  Wend.  113;  21  Am.  Dec.  102;  Hamaton  v.  Eno,  81  N.  Y.  IM; 
Commonwealth  v.  Wardwellj.  136  aJfTass.  164;  Barr  ▼.  S^oore^  ST 
Pa.  St.  385^  30  Am.  Rep.  367;-  Seeley  t.  ^C/tr,  XTrigl.t,  S'\ 
*•*  If  it  can  1)0  said  that  the  cases  of  Bay$  ▼.  Ifuni,  60  Fowa, 
251^  4/o/<  Y.  Dawson,  46  Towa,  533,  and  5rae€  y.  i?a/cft,  31  Kan. 
4G5,  when  read  in  the  light  of  the  facts,  announce  a  contra^-r 
doctrine,  they  do  not  seem  to  us  to  Ite  supported  either  by  rea- 
son or  the  weight  of  authority.  To  permit  a  defendant,  yi:-*.^ 
haa  publisiied  of  a  candidate  false  and  defamatory  st:::c- 
ments  concerning  his  private  acts  and  character,  on  l>ei:rg 
pursued  in  the  courts  for  this  giievous  wrong,  to  say  in  jusii- 
ficalion  thai  he  was  actuated  by  no  ill- will  or  malice  tow.ird 
the  plaintiff,  but  his  motives  were  pure  and  his  conduct  actu- 
ated only  by  a  desire  for  the  public  good,  would  abandon  can- 
didates to  all  of  the  fierce  tempests  of  defamation  which  either 
pergonal  spite  or  political  interest  may  suggest.  The  on.j 
safe  evidence  of  a  man's  intentions  are  his  acts,  and  if  Le 
aecuees  another  of  a  crime,  he  must  conclusively  be  pre^rumei 
to  have  intended  to  injure  him.  Let  the  acts,  conduct,  aiiJ 
]iublic  record  of  a  candidate,  so  far  as  it  may  affect  his  fitnt^ss 
or  qualification  for  office,  be  the  subject  of  free  and  yigoroaa 
comment,  so  long  as  it  is  done  in  good  faith;  but  when  his 
private  life  is  assailed  by  imputing  to  him  a  crime,  let  his 
accuser  either  answer  in  damages,  or  prove  tiie  truth  of  the 
charge. 

2.  The  term  "freedom  of  the  press,"  which  is  guarante<^d 
under  the  constitution,  has  led  some  to  suppose  that  the  pro* 
prietors  of  newspapers  have  a  right  to  publish  with  impunity 
charges  for  which  others  would  be  held  responsibla.  This  is 
a  mistake;  the  publisher  of  a  newspaper  possesses  no  immu- 
nity from  liability  on  account  of  a  libelous  publication,  not 
l)elonging  to  any  other  citizen.  In  either  case  the  publisher 
is  subject  to  the  law  of  the  land,  and,  when  the.  publication  is 
false  and  defamatory,  he  must  answer  in  damages  to  the 
injured  party:  Barnes  v.  Cam^pbell,  59  Ni  H.  128;  47  Am. 
Rep.  183;  Mallory  v.  Ploneer-Presi  Co.^  34  Minn.  521;  Detroit 
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Daily  Post  v.  McArihwr,  1«  Mioh.  48^;  ShetSM  w.  iTachwt, 
10  Curfi.  25.  Ab  was  «Bid  ♦by  Coleridge,  J.,  in  Dameon  v^. 
Duncan,  7  El.  ft  B.  281,  90  Etig.  Com.  L:  •'There  is  /no  ^i^ 
ference  in  law  whether  tihe  publieatinn  is  by  the  proprietor  «f 
a  newspnper  or  by  sotne  one  eflse.  Thei*e  is  no  legal  duty  on 
either  to  publish  -what  ie  rnjiarious  to  another,  and^  if  any  per- 
son does  80,  he  must  defend  himself  on  soiive  legal  ground.'' 
Judge  Drammond  suyB:  '^We  all  ^sire  thie  entire  freodozn  of 
the  press,  but  rt  has  never  been  understood  as  authorizing  Uie 
bringing  of  charges  against  a  man  of  hie  having  committed  a 
crime  unless  those  charges  were  trae.  Now,  there  is  uotliing 
in  this  plea  to  indicate  that  these  charges  were  true,  but  only 
that  they  had  reason  io  believe  that  there  was  sometiiing  in 
them,  and  that  they  were  made  in  good  faith  and  for  honest 
purposes  by  them  as  the  conductors  of  a  public  journHl. 
That  will  not  do.  It  would  be  tolerating  charges  in  the  pub- 
lic press  against  individuals  simply  under  color  of  what  was 
claimed  to  be  a  criticism.  It  may  be  said  here  that  the 
motive  was  an  honest  one,  but  I  hardly  think  that  with  an 
honest  motive  a  joumnlist  has  a  right  to  proclaim  to  tiie 
•world  that  a  particular  individual  is  a  thief  or  a  murderer,  or 
that  lie  has  committed  any  other  crime  in  the  catalogue  of 
crimes.  The  only  thing  that  can  justify  tliot  is  timt  it  is 
true.  Under  our  law,  if  it  is  true,  he  can  make  it.  All  pub- 
lic men,  if  this  were  the  rule,  would  be  at  the  mercy  of  every 
journaIi8t,  and  they  could  lannch  charrges  against  such  a  man 
with  entire  impunity.  I  do  not  feel  inclined  to  adopt  any 
rule  which  would  allow  such  a  license" :  Smith  v.  Tribune  Co,^ 
4  Biss.  477. 

8.  The  publication  complained  of  in  the  case  under  con- 
sideration imputed  to  the  plain tifif  a  crime  of  the  most  infa^ 
mous  character — that  of  being  a  "  perjured  villain,"  and  by 
his  false  swearing  deceiving  the  court — ^and,  under  the  law, 
ifas  not  privileged,  either  actually  or  condrtionally,  although 
the  plaintiff  was  at  the  time  a  candidate  for  an  elective  office. 
Nor  does  the  admitted  fact  that  it  was  but  *•*  a  republi- 
cation of  wliat  Button  bad  previously  published  amount  to  a 
justification,  even  rf  done  in  theutmnost  good  faith,  and  with 
an  honest  belief  in  its  truth,  and  for  the -purpose  of  infornor 
ing  the  voters.  A  newspaper  cannot  copy,  (without  liability, 
even  in  the  way  of  news,  a  libel  from  another  paper:  Dnnxis  k. 
Bladdeuy  17  Or.  259.  But  the  fact  that  it  was  so  copied  may, 
and  should,  be  considered,  together  with  all  the  other  cireuju- 
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stances  of  the  publication,  when  properly  pleaded,  in  deter- 
mining  the  good  faith  of  the  defendant,  and  as  tending  U 
show  want  of  actual  malice,  and  thus  go  in  mitigation  of 
damages:  McDonald  T.  Woodruffs  2  Dill.  244;  Hinkle  y.  Ih^ 
^fipoW,  38  Iowa,  855;  Hewitt  ▼.  Pioneev'Press  Co^  23  Mina 
178;  23  Am.  Rep.  680.  We  are  of  the  opinion,  therefore,  thit 
no  error  was  committed  by  the  trial  court  in  overruling  the 
motion  for  a  nonsuit,  or  in  instructing  the  jury  that  malice 
was  implied  from  the  publication,  and  that  the  previous  pub- 
lication by  Sutton  was  no  defense. 

4.  The  next  assignment  of  error  is  in  the  admission,  for  the 
purpose  of  showing  malice  in  fact,  of  proof  that  aAer  the  {pub- 
lication complained  of,  and  before  the  commencement  of  iln 
action,  tlie  defendant,  in  the  presence  of  divers  persons,  said 
that  ^Hhe  men  that  voted  for  that  old  forger  Upton  were 
thieves,  robbers,  and  sons  of  bitches."  If  these  words  C4in  lie 
considered  as  making  any  charge  against  the  plaintiU,  it  is 
that  of  forgery,  and  as  no  such  charge  is  alleged  in  the  coni- 
plaint,  the  only  question  presented  by  the  exception  is  whether, 
in  an  action  for  libel,  evidence  of  a  charge  of  a  different  ]>a- 
ture  and  at  a  different  time  from  that  alleged  in  the  com- 
plaint can  be  given  for  the  purpose  of  showing  malice^  or  the 
animus  of  the  defendant  in  the  publication  complained  of. 
Upon  this  question  the  authorities  are  in  conflict,  but,  in  oor 
opinion,  the  better  rule  seems  to  be  that  where  the  subsequent 
words  or  publication  impute  the  same  crime,  or  ^*^  may 
fairly  be  considered  as  a  renewal  of  the  original  charge,  they 
may  be  given  in  evidence,  as  tending  to  show  express  malice, 
and  to  enhance  the  damages:  Leonard  v.  Pope,  27  Mich.  145; 
but  that  evidence  cannot  be  given  of  actionable  words  spoken 
or  published  on  another  occasion,  and  charging  a  separate 
and  distinct  crime  from  that  charged  in  the  complaint^  for 
the  purpose  of  showing  malice,  or  for  any  other  purpose,  for 
the  reason,  as  stated  by  Parker.  C.  J.,  that  "  this  is  a  different 
calumny  for  which  the  plaintiff  has  a  right  to  his  action,  and, 
though  it  may  tend  to  prove  malice  as  to  the  first  words,  so^ 
also,  will  it  necessarily  go  to  enhance  the  damages,  for  no  jury 
can  say  how  much  or  how  little  of  the  damages  were  given 
on  account  of  this  second  charge:  BodweU  v.  Swan^  3  Pick.  ' 
876.  To  the  same  effect  are  Root  v.  Lowndes,  6  Hill,  518;  41 
Am.  Dec.  762;  Howard  v.  Sexton^  4  N.  Y.  157;  Frazier  v.  Mo 
Cloekey,  60  N.  Y.  337;  19  Am.  Rep.  193;  Dietin  v.  Rose,  69 
N.  Y.  122;  Barr  v.  Hack,  46  Iowa,  308.    This  is  recognized 
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the  better  rule  by  Mr.  Townshend  in  his  work  on  Libel 
and  Slander,  section  892;  and  in  a  note  to  Odgers  on  Libel 
and  Slander,  at  page  271,  Mr.  Bigelow,  a  writer  of  recognized 
learning  and  ability,  after  a  careful  review  of  the  authorities 
in  this  country,  reaches  the  conclusion  that:  *'  By  the  better 
authorities  evidence  of  the  publication  of  defamation  upon 
the  plaintiff  other  in  substance  than  that  sued  for  is  not 
admissible  on  grounds  of  policy.''    The  distinction  between 
the  admissibility  as  evidence  of  charges  of  a  nature  different 
from  those  in  suit  and  the  repetition  of  the  charges  made  in 
the  complaint  seems  to  be  put  upon  the  ground  that  a  repeti* 
tion  of  the  libel  or  slander  and  the  original  offense  may  be 
practically  treated  as  one  wrong,  and  as  to  the  repetitions 
used  in  evidence,  all  barred  by  the  one  judgment:  Leonard 
V.  Pope,  27  Mich.  145;  Boot  v.  Lowndes,  6  Hill,  518;  41  Am. 
Dec.  762;  and  Frazier  v.  McCloskey,  60  N.  Y.  887;  19  Am. 
Rep.  193;  which,  obviously,  could  not  be  true  of  the  publica- 
tion of  a  different  charge.    The  repetitions  ^'*  made  use  of 
in  evidence  in  a  psrticular  trial  are  treated  as  barred  by  the 
judgment,  because  the  jury  are  presumed  to  have  considered 
them  in  estimating  the  damages  for  tlie  original  publication. 
If,  however,  charges  of  a  different  nature  are  admitted  in  evi- 
dence for  the  purpose  of  showing  animus — and  they  certainly 
could  not  be  competent  for  any  other  purpose — the  jury  may 
indeed  be  instructed  that  they  must  not  give  damages  there- 
for, yet,  as  has  been  remarked,  such  instruction  will  be 
wasted  upon  the  average,  and  perhaps  upon  a  highly  culti- 
vated jury:  Root  v.  Lowndes,  6  Hill,  518;  41  Am.  Dec.  762. 
For  this  reason  it  is  thought  best  to  hold  that  "  such  evi- 
dence is  not  admissible  for  any  purpose."    The  subsequent 
defamation  given  in  evidence  in  this  case,  if  true,  was  a  dis- 
tinct calumny,  for  which  the  plaintiff  had  a  right  of  action, 
and,  indeed,  such  action  was  pending  at  the  time  it  was  given 
in  evidence,  and  hence  we  think  its  admission  was  error. 

6.  The  next  assignment  of  error  is  in  the  instruction  to  the 
jury  that  if  the  plea  of  the  truth  of  the  charge  in  justification 
is  not  sustained  by  the  evidence,  *'  the  jury  may  consider  that 
as  a  repetition  and  republication  of  the  original  charge,  and 
consider  the  same  in  aggravation  in  assessing  the  damages, 
and  as  evidence  of  malice  on  the  part  of  defendant  against 
the  plaintiff."  It  was  formerly  the  law  that  if  the  defendant 
in  a  libel  suit  pleaded  the  truth  in  justification,  and  failed  to 
establish  such  plea,  it  was  considered  as  evidence  of  jualicei 
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And  in  •ggra^alicn  mi  tfat  injuiy,  aad  he  iPM*pvaeIaded  -hma 
jisking  mny  mitigation  'Of  damages  even  if  ilia  pkeA  aaaa  tifcr 
'in  gocrtl  faitli  and  iritb  an  faoneat  belief  that  iimam  true:  fiaiA 
w.  iVomr,  11  N.  Y.  866.  But  section  91  of  thecode^  ikm 
vlaie,  which  pnmdes  that  tlie  defendant  m  his  anvner  mar 
ailege  both  the  tvnth  -of  the  matter  dfaavgod,  -and  "^  mgr  mm- 
•gating  crronmetanoee  to  vedvoe  the  damagea,  vnd,  whether  he 
prores  the  jaBtificatkn  or  not,  he  mwy  gif?e  dn  evideoce  tic 
mitigatiiTg  circnuietancea,"  has  changed  the  ^^^^  ruie,  and 
under  this  section  the  damages  are  not  -neceesarily  affeeied 
by  a  failore  to  make  good  a  plea  of  justi€cation.  it  will 
depend  upon  tlie  motive  with  which  the  p>ea  was  xnterpeBsd, 
and  the  good  faith  of  tlie  defendant.  If,  under  the  color  o/ 
jnstifioation,  the  defendant  seeks  to  reiterate  and  perpetuate 
his  slander,  it  may  be  considered  by  tlie  jury  as  evidence  of 
malice,  and  in  aggravation  of  damages;  but  where  the  phm  is 
made  in  good  faith,  and  all  that  can  be  said  ia  that  he  has 
faiied  to  fully  support  it  by  competent  proof,  we  do  not  see 
tike  jnstioe  of  applying  a  rule  to  him  neit  applicable  to  tlie 
other  litigants  wlvo  happen  to  fail  ina  bona  fide  defense.  Tiie 
result  of  the  decisione  df  the  state  of  New  York,  under  a  stat- 
ute Uke  ours,  is  that  the  mere  inability  to  establish  a  justifi- 
oatioti  is  no  evidenee  at  all  of  malice,  or  in  aggravaiion  of 
daningea,  nor  will  it  preclude  the  defense  from  asking  that 
the  dnmngee  be  tnitigHted  where  it  aiipears  thiit  be  waa  irvt 
from  malice,  and  had  good  reason  to  believe  the  libel  thai  he 
•]iul)li8hed  to  be  true:  Butih  v.  /Vofs^r,  11  N.  Y.  366;  Bitbey  v. 
Shato,  12  N.  Y.-67;  Klink  v.  CMy,  46  N.  Y.  427;  7  Am.  fiep. 
8G0;  Dislin  v.  Rose,  69  N.  Y.  .122;  Bjxwner  v.  Keeker,  61 
N.  Y.  627.  In  DUiin  v.  'i2oM,Chwrch,  C.  J.,  says:  ^*  The  code 
has  made  this  change  in  the  low  ws  it  'previously  stood,  tliat, 
although  the  justification  is  not  auetained,  yet  the  rfiants 
adduced  for  that  purpose  may  !be  ueed  in  mitigation  of  dnm- 
ages  if  tliey  tend  to  slvow  good  faith  or  m  belief  in  ^tbe  truth  of 
the  'words  uttered.  But  when  there  ia  atx^tal  failure  of  proof 
tending  in  this  direction,  and  the  circumstances  evinoe'malioe 
in  reiteratitvg  the  slander  in  the  pleadings,  it  is  allowable  for 
the  jury  to  take  the  circumstances  into  consideraliQn:  ^arn 
'V.  iKniPpp,  42  V.  Y.  474;  1  Am.  Rep.  561,iandaBaaes  ciled." 

Indeed,  the  Tule^of  the  common  low  bos  )b€Kn<deaBed'80 
harsh  tand  unjust  that  ft  has  been  modifiedin  thisJSoantryBo 
Hbtftan  approved  plea  ef  the  truth  is  probabiiyjU  the  ^prsaeut 
(day  iHowheve  -held  la  be  >Beoes8ari)y  evidanoe  ^'^  df  uialiiSB, 
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but  tlie  question  now  iurnfi  upon  the  circnmtftaTices  of  the 
plea:  Odgers  on  Slander  and  Libel,  see.  274,  note,  where  the 
authorities  are  collated;  Sloan  t.  Petrie^  15  IlL  425;  Harbison 
r.  Shook,  41  lU.  141;  Havmer  w.  Hawvor,  78  111.  412;  PalUt  ▼. 
Sargent,  86  N.  H.  496;  Proctor  ▼.  Houghtalmg,  87  Mich.  41; 
Ransone  v.  Christian,  49  Ga.  491;  Henderson  v.  Fox,  83  Ga. 
233;  Ward  v,  Dick,  47  Conn.  300;  36  Am.  Rep.  75.  Now,  in 
ihie  cafie  the  defendant  ga ve  isvidenoe  tending  to  support  the 
plea  of  juertification.  Indeed,  it  wae  substantially  admitted 
on  the  trial  that  the  plaintiff  did  make  an  affidavit  in  proof 
of  the  publication  of  the  summons  in  the  divorce  case  of 
Moore  v.  Moore,  which  was  untrue,  his  explanation  being  that 
it  was  made  by  mistake.  Upon  the  other  plea,  that  he  com- 
mitted perjury  in  the  case  of  the  Stale  v.  Madden,  no  evidence 
as  to  its  trutli  was  offered  by  the  defendant,  but  he  gave  evi- 
dence tending  to  show  that  it  was  made  in  good  faith,  and 
with  an  honest  belief  at  the  time  that  it  was  true  and  could 
be  sustained  by  the  proof.  It  was  therefore  error  to  instruct 
the  jury  unqualifiedly  that,  if  the  defendant  failed  to  sustain 
the  plea  of  justification,  they  might  consider  it  in  aggravation 
of  damages.  It  should  have  been  left  to  the  jury  to  decide, 
from  the  evidence  and  the  manner  and  spirit  with  which  the 
defense  was  conducted,  whether  the  real  objeet  of  the  plea 
was  to  defend  the  action  with  a  reasonable  expectation  of  suc- 
cess, or  to  repeat  the  original  slander.  It  follows  that  tlie 
judgment  of  the  court  below  must  be  reversed  and  a  new  trial 
ordered.     Reversed,  

Libel—Malicx— Whxn  Implikd.— Every  willful  and  vnanthorized  pnb. 
licatioti  iiiiputiog  to  a  Uusiiiesa  man  conduct  which  is  injurious  to  his  charac- 
ter and  standing  ia  a  libel,  and  implies  malice:  Mitchfll  v.  Bradsirctl  Co.,  116 
Mo.  220;  3S  Am.  St.  Kep.  592,  and  note.  Any  publication  injurious  to  the 
character  of  another  and  not  shown  to  be  true,  or  to  have  been  justifiably 
made,  is  actionable,  malice  being  inferred  in  such  a  case:  Collins  v.  DispcUch 
Pub.  Co.,  152  Pa.  St.  187;  34  Am.  St.  Kep.  636,  and  note;  Byrd  v.  Hudson, 
113  N.  C.  203.  See  the  extended  note  to  McAllister  v.  DelroU  Free  Press  Co., 
15  Am.  St.  Kep.  337. 

IiiBSL — pRiviUEOKD  CoMMOtiiCATiOK  Definkd. — ^A  libelous  Communica- 
tion is  regarded  as  privileged,  if  made  bona  fidt  upon  a  subject  in  which  the 
party  coiumanicating  has  an  interest,  or  in  reference  to  which  he  has  a  duty, 
if  made  to  a  person  having  a  corresponding  interest  or  duty:  Byam  v.  Collins, 
111  N.  Y.  143;  7  Am.  St.  Rep.  726,  and  extended  note;  BoHiolz  v.  DunJcle, 
53  N.  J.  L.  438;  26  Am.  St.  Kep.  432,  and  note;  Polasky  v.  Minehaur,  81 
Mich.  280;  21  Am.  St  Kep.  516,  and  noU;  Mismmri  Pae.  Ry.  Oo.  ▼.  Rieb^ 
mentis  73  Tex.  568;  15  Am.  SL  Rep.  794.  .SaethenototoOsnroy  v.  PiUsbwrg 
Times,  23  Am.  St.  Kep.  191. 
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Ljmkl  Cuncum  or  OAmoDAn  pok  Pobuo  Otfios. — ^Wbei 
A  Mailidato  for  imblio  oAe«  Im  thertby  delibentelj  plaoea  his  eoadset, 
•h«nolor«  Mid  aiUnaoM  b«for«  the  pnblio  for  ihetr  diacnwion  and  caamdtor 
tioQ.  They  may  b«  oritieiMd  aooording  to  tho  Iwtoof  tfao opfkor or wnsg> 
ood  Um  Uw  will  proUol  Un  in  oo  doing,  piorided  his  otateaioate  of  « 
roforonoo  to  tho  faoto  vpoo  which  thoir  eritieiams  are  booed  oboerro  an  hoa- 
eet  ngard  for  tho  tmth:  BtUtmp  t.  Ball,  83  Hieh.  583;  81  Am.  8t^  Re^  6£, 
and  note;  Wkeaiom  r.  Aeedber.  68  Mieh.  307;  oztended  note  to  McAOmter  r. 
DHrvU  rre$  Frem  Co.,  16  Am.  St.  Bop.  349.  Bot  faUo  atntemoDta  dofaai* 
tory  of  tho  ohanMstor  of  a  candidate  for  public  office,  althoa|ph  mndo  in  good 
faith,  are  not  priTileged:  SmUk  t.  Bumu,  106  Ho.  94;  27  Am.  SL  Bop.  3S. 
and  not«b  See,  alao^  tho  extended  note  to  Batmer  FiA»  Co,  ▼.  5aiCc;  67  Aml 
Bep.  223. 

LiBRL— LiABlUTT  ov  Nbwspapbbs. — A  nowapapoT  proprietor  ia  liable  for 
what  he  pabliohoi  io  tho  eame  maDnor  aa  any  other  indiTidnal:  RdmardM  ▼. 
Sun  /cm  PrmHng  Soeietg,  99  CaL  431;  37  Am.  St  Bep.  70,  and  note;  Pai 
r.  DetroU  Frte  Prem  Co.,  72  Mich.  660;  16  Am.  St  Bep.  614.  Newapa|i«i 
are  not  at  liberty,  nnder  a  real  or  enppoeed  eonae  of  aocial  duty,  to  poUi^h 
defamatory  articlee  aboat  iudiriduaU:  Democrat  Pvft.  Co,  r.  Jomea,  83  Tex. 
802.  The  qaeetion  of  newepaper  libel  it  thoroughly  discuaood  in  the  eztonM 
noiee  to  McAUi$ter  r.  J>ttroU  Frm  Prest  Co.,  15  Am.  St  Bop.  333^  and  A^d- 
rick  V.  Fnm  Prititia0  Ob.,  86  Am.  I>oa  89. 
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(34  Oaaoov,  44U] 

lUDOMBirr  ov  Rnraii  Statu.— Thb  JoRiSDicnoxr  of  a  eonrt  of  n  aii 

state  to  render  a  judgment  which  ia  aought  to  be  enforced  in  thia  atato 
may  bo  here  inquired  into.  The  defendant  ia  entitled  to  aliaw  that  bo 
waa  not  in  fact  aerred  with  proceaa,  and,  aaa  oonaeqoence,  that  tho  coort 
never  acquired  jurisdiction  over  him. 

JuDQMKifT  or  SisTKR  Statb,  Sbrvick  09  Dkfbkdant  bt  Wro:«o  Kamr. 
If  proceaa  ia  aerred  on  the  defendant  peraoually,  the  fact  that  he  u  ju 
therein  deaignated  by  an  incorrect  name,  aa  where  hia  name  was  J.  N. 
and  he  waa  deaignated  aa  P.  J.  N.,  auoh  terTice  ia  valid,  aud  support*  s 
judgment  baaed  tliereou,  and  auch  judgment  cannot  be  eoUater»n/ 
attacked  by  proving  that  the  peraou  named  in  the  proceaa  aa  defoDdant 
waa  not  the  perMon  on  whom  it  waa  in  fact  aerred.  If  the  person  aerrcti 
failed  to  appear  and  show  that  the  plaintiff  waa  not  entitled  to  rohof 
against  him  because  he  waa  the  wrong  party  and  not  liable,  tho  judg- 
ment establiahea  the  fact  that  he  waa  the  right  party  and  that  tho  plaiu- 
tiffa  were  eu titled  to  relief  againat  him. 

JuDOMBKT,  JuRiSDiCTioK,  Etidbmcb  Attaokino.— If  a  judgmout  ia  entered 
againat  J.  N.  upon  the  peraonal  aorrioe  of  prooess  upon  him  in  n  anit 
againat  P.  J.  N.  he  ia  not  entitled  in  an  action  upon  snch  judgment  to 
attack  the  joriadiction  of  the  court  by  proving  that  tho  note  aood  upon, 
and  for  which  judgment  waa  rendered,  waa  executed  by  P.  J.  N.  and 
not  by  J.  N.,  upon  whom  prooeet  waa  served  and  againat  whom  the 
judgment  was  entered. 
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Action  against  J.  Narver  on  a  judgment  entered  in  the 
etate  of  Iowa. 

Ramsey  &  Fenton^  for  the  appellant. 

J.  E,  MagerB  and  James  McCain^  for  the  respondenL 

^^*  Lord,  C.  J.  This  10  an  action  upon  a  judgment  of  the 
district  court  obtained  in  the  state  of  Iowa.  The  plaintiff 
alleges,  in  substance,  that  on  the  second  day  of  September, 
1891,  in  an  action  wherein  William  E.  Foshier,  the  plaintiff 
herein,  was  plaintiff,  and  the  defendant  John  Narver,  was 
defendant,  a  judgment  was  rendered  by  said  court  in  favor 
of  this  plaintiff  and  against  the  defendant  for  six  hundred 
and  seventy-five  dollars  damages,  and  for  six  dollars  costs  and 
disbursements,  etc.  The  answer  denies  the  material  allega- 
tions of  the  complaint,  and  avers  that  during  all  the  time  for  * 
more  than  ten  years  last  past  the  defendant  was,  and  now  is, 
a  resident  of  the  state  of  Oregon;  that  he  was  not  at  any 
time  or  place  or  in  any  manner  served  with  notice,  summons, 
or  process  in  said  action  prior  to  the  rendering  of  such  judg- 
ment. The  reply  denies  the  new  matter  contained  in  the 
answer.  Upon  issue  being  thus  joined  a  trial  was  had  re- 
sulting in  a  verdict  for  plaintiff,  and,  a  judgment  being  ren- 
dered thereon,  the  defendant  appeals.  The  errors  assigned 
are  the  giving  of  certain  instructions  by  the  court  and  the 
refusal  to  give  certain  instructions  requested  by  the  defendant. 

1.  The  judgment  rendered  in  the  Iowa  court  is  founded  on 
a  note  made  and  signed  by  W.  F.  Narver  and  P.  J.  Narver  at 
Ottumwa,  Iowa,  on  the  20th  of  November,  1874,  due  two  years 
after  date,  and  payable  to  J.  W.  Kitch.  The  contention  for 
the  defendant  is:  1.  That  the  service  of  process  upon  him 
in  that  case  was  on  the  wrong  party;  and  2.  That  the  jury 
had  the  right  to  consider  the  fact  that  the  note  sued  on  was 
signed  by  P.  J.  Narver,  and  not  by  him,  in  corroboration  of 
his  testimony  **•  to  that  effect.  The  doctrine  is  now  well 
settled  that  the  constitutional  provision  that  full  faith  and 
credit  shall  be  given  to  the  judicial  proceedings  of  other 
states  does  not  preclude  inquiry  into  the  jurisdiction  of  the 
court  in  which  the  Judgment  was  rendered  over  the  subject 
matter,  or  the  parties  affected  by  it,  nor  into  the  facts  neces- 
sary to  give  such  jurisdiction:  Thompson  ▼.  Whitm^in^  18  Wall, 
457;  Freeman  on  Judgments,  sees.  562,  563;  Black  on  Judg. 
ments,  sec.  901.  A  defendant  has  a  right  to  show  by  proof 
that  be  had  not  in  fact  been  served  with  process,  and,  as  a 
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<0Mi8M|i]efw«,  Miat  tha  couK  never  acquired  jurisdiction  oyer 
hi 8  person:  Knowles  ▼•  Lognnsport  etc.  Coke  Co.^  19  WalL  5^. 
2.  As  the  defendant  niust  bring  hia  proof  within  this  me 
it  IB  essential,  in  determining  whether  bis  contention  is  Uq- 
able,  to  understand  the  fncts  upon  which  it  is  founded.  The 
iranacript  of  the  proceedings  in  the  Iowa  court  ebowv  that  the 
defendant  in  that  action  was  J.  or  John  NarveTyaiHl  tbeeaiiK 
name  aa  the  deffendatit  in  the  present  case.  The  notkie  or 
•ommons  was  addressed  ta  J.  NanFer,  defendant,  and  tiie  fs- 
tam  upon  it  is  as  follows: 

**  This  notice  came  into  mj  hand  the  seventh  <if  KoTember, 
1891,  and  I  hereby  certify  that  I  personally  served  the  same 
on  the  within  named  J.  Narver,  by  reading  the  same  to  him. 
and  offered  to  deliver  him  a  copy,  but  be  refused  to  take  it, 
and  waived  a  copy  of  the  same,  in  Troy  township,  Honrce 
county,  Iowa,  on  the  seventh  day  of  November,  1891. 

•*  [signed]    Daniel  McCaktt." 
^  I,  Daniel  McCarty,  being  first  duly  sworn,  depose  and  say 
that  the  above  and  foregoing  return  of  the  within  notice  is 
correct;  that  I  served  the  same  as  above  set  forth. 

"  [stoned]     Daniel  McCaktt.* 
**  Subscribed  and  sworn  to  before  me  this  ninth  day  of 
November,  lb91.     Signed  this  ninth  day  of  November,  1891. 

"  C.  B.  FosHiER,  Notary  Public  [seal]." 

The  defendant  admits  that  he  was  in  that  county  and  state 
at  the  tiuie  and  place  the  return  shows  that  he  was  personally 
Berved,  and  that  a  person  came  to  him  then  and  ^*^  there, 
and  asked  him  if  his  name  was  Narver,  which  he  amswered 
in  the  nflirtnative;  that  this  person  read  a  noiice  to  him  di- 
rected to  P.  J.  Narver,  in  an  action  in  which  W.  E.  Foshier 
was  plaiiitifT  and  P.  J.  Narver  was  defendant,  when  he  told 
him  his  name  was  not  P.J.  Narver,  but  John  Narver,  at  whicti 
such  person  wrote,  or  seemed  to  write,  something  upon  a  paper. 
Upon  this  state  of  facts  the  defendant  contends  that  if  the 
notice  served  upon  him  was  directed  to  P.  J.  Narver  in  a  case 
against  P.  J.  Narver,  the  service  was  upon  the  wrong  party. 
and  that  he  had  a  legal  right  to  disregard  it,  as  the  service  of 
such  person  could  give  the  court  no  jurisdiction  of  his  person. 
This  contention  is  based  on  the  idea  that  the  defendant's  tes- 
timony contradicts  the  proof  of  service,  because  it  shows  that 
the  name  in  the  notice  is  not  the  name  of  the  party  served, 
and  hence  the  service  is  on  the  wrong  party,  which  he  majr 
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cU«regard%  Bui)  it  by  no  means  follows  that  tht  wronfp  pajitjr 
was  served y,  or  that  there  was  no  legal  service  because  thus 
sujunions  was  addressed  in  a  name  differing  from  the  naiiM 
of.  the  defendant  served^  as  P.  J.  Narver  for  John  NarveiL 
For  all  that,  the  service  may  be  on  the  right  pavty.  Tha 
name  is  a  means  of  identity,  but  the  right  party  may  be 
served  by  a  wrong  name;  it  is  not  the  name  that  is  sued^  but 
the  person  to  whom  it  is  applied*  Whether  the  defendant 
served  was  the  right  or  wrong  party  depemled^  not  upon  his 
name,  but  whetiiec  be  was  the  party  liable.  Servioe  upon  a 
party  by  a  wrong  name  is  a  good  service  and  gives,  the  court 
j^urisdiction.  If  a  party  served  by  a  wrong  name  fails  to  ap* 
pear  and  make  a  defense,  or  submits  to  a  judgment  by  a 
w.rong  name,  the  judgment  will  bind  him  as  effectually  as 
thougl)  rendered  in  his  right  namte. 

In  proceedings  of  this  character  the  defendant  may  attack 
the  jurisdiction,  and  show  that  he  had  not  in  fact  been  served, 
and  tliat  in  consequence  the  court  never  acquired  jurisdiction 
of  his  person.  This  is  the  object  of  ^*^  the  defendant's  tes* 
tinioiiy.  He  sought  to  defeat  the  jurisdiction  of  the  cour". 
which  pronounced  the  judgment  on  which  he  is  sued,  by  proof 
that  he  had  never  been  in  fact  served  with  process*  Tiiis 
was  the  issue  to  be  tried.  Tha  return  shows  that  he  was 
personally  served,  and  specifies  the  time  and  place,  and  he 
admits  that  he  was  so  served,  but  says  that  the  notice  served 
upon  him  was  addressed  to  P.  J.  Narver  and  not  J.  Narver. 
Process  served  on  a  man  by  a  wrong  name  is  as  really  served 
on  him  as  if  it  had  been  served  upon  him  by  his  right  rame. 
In  such  case  it  seems  to  us  that  the  court  acquires  jurisdic* 
tion  over  his  person,  and,  unless  he  appears  and  puU  in  his 
defense,  the  court  is  authorized  to  proceed  to  judgment. 
Assuming,  then,  that  the  notice  served  upon  the  defendant 
ran  to  the  name  of  P.  J.  Narver,  it  does  not  follow,  as  a  legal 
or  logical  consequence,  that  a  service  of  such  notice  on  J.  Nar- 
ver was  service  on  the  wrong  party.  On  the  contrary,  after 
the  defendant  was  so  served,  if  he  failed  to  appear  and  show 
that  the  plaintiff  was  not  entitled  to  relief  against  iiim,  be* 
cause  he  was  the  wrong  party,  and  not  liable,  when  lie  had 
an  opportunity  to  be  heard  on  that  question,  the  judgment 
established  the  fact  that  he  was  the  right  party  and  tlie  plain* 
tiff's  right  to  relief  against  him. 

Mr.  Van  Fleet  says:  "  If  John  Smith  is  sued,  and  service 
be  made  personally  on  the  wrong  John  Smith,  he  must  appeal 
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and  defend  bimftelf.    He  cannot  0ucees6fu!Ij  fight  (he  offi- 
cer who  eeiiee  his  property  on  execution,  by  showing  that  be 
is  not  the  real  defendant    The  reason  is  a  very  plain  one. 
He  was  afforded  an  opportunity  to  make  that  defense  before 
judgment.    The  cases  all  agree  on  this  point     But  suppose 
the  complnint  and  summons  called  for  George  Jones,  and 
John  Smith  is  served.     How  does  that  differ  from  the  case 
just  put?    It  is  a  judicial  assertion  that  the  true  ncroe  of 
the  person  served  is  George  Jones,  and  he  is  afforded  an 
opportunity  to  appear  and   show  that  ^^*  his  name   is  not 
JoneSy  and  that  the  plaintiff  is  entitled  to  no  relief  against 
him.     All  the  plaintiff  can  possibly  do  is  to  afford  bini  this 
opportunity.     Perhaps  the  plaintiff  stands  ready  to  show  that 
his  true  name  is  George  Jones,  and  that  he  does  wrongfully 
wiililiold  the  relief  demanded.    A  judgment  in  favor  of  the 
piniittiff  necessarily  establishes  his  right  to  the  relief  given 
against  the  person -served '':  Van  Fleet  on  Collateral  Att^ick, 
sec.  867.     It  would  seem,  therefore,  that  the  Iowa  court  had 
jurisdiction  of  the  defendant,  and  his  contention  is  not  tenable. 
8.  We  come  now  to  the  error  assigned  upon  which   the 
reversal  of  the  judgment  is  sought.    The  court  below,  consid- 
ering that  the  testimony  of  the  defendant  tended  to  ccntradict 
the  proof  of  service,  submitted  it  to  the  jury.    The  record 
discloses  that  counsel  for  the  defendant  attempted  to  argue 
to  the  jury  that  they  had  a  right  to  consider  the  fact  that 
the  note  sued  on  and  set  out  in  the  Iowa  record  was  signed 
by    P.  J.  Narver  and   not   the  defendant,  as   corroborative 
of  the  defendant's  testimony  contradicting  the  proof  of  serv- 
ice, but  the  court  refused,  upon  objection,  to  allow  counsel 
to  so  argue.     The  instruction  asked  and  refused  and  the  in- 
struction given,  assigned  as  error,  are  intended  to  save  and 
bring  up  this  point     It  will  be  sufficient  to  say  that  the  court 
told  the  jury  that  they  *' could  not  consider  the  copy  of  the 
note  sued  on  as  affecting  the  question  of  serving  notice." 
The  only  issue  to  be  tried  was  whether  the  defendant  was 
served  with  process.     How  the  fact  that  the  note  was  signed 
by  P.  J.  Narver  contradicted  the  proof  of  service  it  is  difficult 
to  comprehend.     8uch  fact  did  not  show  that  the  return  was 
false,  or  that  the  defendant  was  not  served  with  the  process. 
Neither  the  note  nor  the  names  upon  it  could  throw  light 
upon  the  question  of  service,  though  they  might  on  the  lia- 
bility which  is  not  now  involved.    It  follows  that  the  judg- 
ment must  be  affirmed. 


July,  1893.]  FosHiBB  v.  Nabveb.  879 

JuDOMKifTs  ov  Siam  SrATf^JuBUDicnoN— Hiobt  to  Inqutrk  into. 
The  record  of  %  foreign  judgment  may  be  oontmdioted  ae  to  facte  neoeeeary 
to  giYO  the  court  juriadictiooy  and,  if  it  bo  shown  that  inch  facta  did  not 
eziet,  the  record  will  bo  annllityi  BUekU  7.  Carpenier,  2  Wa^i.  612;  26  Anu 
St  Rep.  877;  Mam  ▼.  Fore,  61  Mo.  60;  11  Am.  Rep.  432»  and  extended 
note;  Hqfmeui  t.  HqfmoMt  46  N.  T.  80;  7  Am.  Rep.  299,  and  note;  People 
▼.  Dawdle  25  Mich.  247;  12  Am.  Rep.  260,  and  note.  The  judgment  or 
decree  of  a  coart  of  n  sister  state  may  be  examined  into  here  for  the  parpose 
of  ascertaining  whether  snch  oonrt  had  jurisdiction:  Siarhnek  ▼.  Murray,  5 
Wend.  148;  21  Am.  Dec  172,  and  note;  /ones  ▼.  Jone»,  108  N.  Y.  415;  2 
Am.  8t  Rep.  447,  and  note;  SiiieU  v.  Btigg$,  0  Maac  462;  6  Am.  Dec.  88, 
and  note;  Wemwag  t.  PawUng,  5  Gill  &  J.  600;  25  Am.  Dec.  317,  and  note. 
The  judgment  record  of  another  state  may  bo  collaterally  impeached  by 
extrinsic  evidence  showing  that  the  court  pronouncing  the  judgment  did  not 
have  junsdictioni  In  rt  Jama,  99  Cal.  874;  87  Am.  St  Rep.  60,  and  note. 

Sbbtiob  ov  PBOcm  upon  Asher  R  Bates  will  not  support  a  judgment 
against  Ashley  B.  Batetx  Satu  t.  8taU  Bamk,  7  Ark.  894;  40  Am.  Dec.  293^ 
andaoto. 
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Carpbkteb  v.  United  States  Life  Ins.  Ca 

(161  PxmVTtTAVIA  8TAn,  9.] 

InsuKAifOB,  LiFK— Insurablb  Imtbrist.—A  youog  woman  in  whom  «■ 
elderly  man  had  taken  an  interest  so  far  as  to  proride  her  with  means 
to  obtain  an  education,  and  also  to  give  her  employment,  and  who^ 
from  his  conduct  and  expressions  of  intention,  had  a  right  to  expect 
him  to  continue  his  qvam  parental  care  towards  her,  has  an  insoiable 
interest  in  his  life,  and  therefore  an  assignment  hy  him  to  her  of  a  pcliqr 
which  he  had  effected  on  his  life  is  ralid  and  enforceable. 

Ihsurancb,  Life.— To  Crbati  an  Iivscrablk  Intirbst  in  ms  Lira  cm 
Another  Kinship  is  not  necessary.  It  is  sufficient  if  the  relationship 
between  the  insurer  and  the  beneficiary  is  one  of  mere  friendship^  if  the 
circumstances  show  that  the  loss  of  the  life  of  the  former  will  reanlt  in 
pecuniary  loss  to  the  latter. 

H.  W.  Wat$on  and  W.  S.  McLean^  for  the  appellant. 

C.  La  Rue  Munson^  S.  J.  Sirausij  and  Addison  Candor^  for 
the  appellee. 

*•  Dean,  J.  Alanaon  B.  Tyrell,  a  man  about  Bixij  years 
of  age,  living  with  his  family  near  Wilkes-Barre,  had  in  his 
house,  as  a  domestic,  a  poor  girl  named  Adaline  Carpenter. 
So  far  as  appears  from  the  evidence,  prompted  solely  by  a 
benevolent  and  kindly  disposition,  this  old  man  befriended 
this  girl;  sent  her  to  school  and  paid  her  expenses;  in  return, 
she  at  times,  for  small  wages,  performed  some  services  for 
him,  such  as  keeping  his  books  and  copying  his  letters;  he 
was  a  designer  and  builder  of  coal-breakers,  and  seems  to 
have  had  considerable  business.  On  the  10th  of  December, 
1892,  he  took  out  a  policy  of  insurance  on  his  life  in  the  sum 
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of  Iwo  Uiousand  dollars,,  paijrabie  to  himself  in  the  defendant 
company;  he  paid  ilie  first  annual  premium^  one  hundred 
and  four  dollars  and  eighty-four  cents.  Thirteen  dnya  there* 
after,  OB*  the  23d  oC  the  same  month,  he  aligned  the  pol- 
icy in  writing  to  Adaline  Carpenter,  sealed  it  in  a  package, 
aod  delivered  it  to  her  with  the  ixijunctioa  not  to  open  it  until 
alter  hia  death.  Notice  of  tlie  awrignment,  at  provided  by 
the  policy,  was  duly  given  the  company,  and,  without  objeo* 
tion,  acknowledgment  of  the  notice  wbb  made  by  indoreemeiu 
'*  on  a  duplicate.  On  April  1,  1893,  Tyrell  died.  Adaline 
Carpenter  inspected  the  package  delivered  to  her,  found  in  it 
the  policy  regularly  aswgned  to  her,  made  proper  proof  of  the 
death  of  the  inaured,  and  demand  for  payment.  The  com* 
pany,  on  the  ground  that  the  policy  was  a  wagering  contract, 
refused  payment.  Thereupon  this  suit  was  brought,  and  the 
learned  judge  of  the  court  below,  holding  that,  so  far  as  con- 
cerned this  plaintiff^  the  contract  was  a  wagering  contract, 
and  therefore  void,  nonsuited  her,  and  from  that  judgment 
we  have  this  appeal. 

The  judgment  of  the  court  below  was  based  on  Gilb$ri  v. 
A/ooM,  104  Pa.  8t.  74;  49  Am.  Rep.  570;  MMy  v.  Hmhberger, 
15  Week.  Not.  Cas.  186;  Downey  v.  Hoffsr,  110  Pa.  St.  109;  and 
that  line  of  cases,  which  hold  that  the  absolute  assignment  of 
a  policy  to  one  having  no  interest  in  the  life  6t  the  insured, 
the  assignor  parting  with  all  control  over  the  policy,  renders 
it  a  wagering  contract  as  to  such  assignee,  and  he  cannot 
recover  thereon. 

It  seems  to  us  the  learned  judge's  conclusion  is  not  dniwn 
from  all  the  material  facts,  but  only  from  a  part  of  them.  At 
the  trial  counsel  on  both  sides  admitted  the  following  facts, 
which  were  put  upon  the  record:  ''Alanson  B.  Tyrell,  after 
he  had  made  the  assignment  of  the  policy  in  question  to  the 
plaintiff,  placed  the  policy  and  the  assignment  and  the  i^ 
ceipt  in  an  envelope,  and  sealed  it,  and  inclosed  it  in  a  pack- 
age, and  delivered  it  to  the  plaintiff,  and  it  has  remained  in 
her  possession  ever  since,  and  further,  that,  at  the  time  the 
papers  in  question  were  delivered  to  the  plaintiff,  she  was  not 
a  creditor  of  the  insured,  nor  a  relative,  nor  connected  by  ties 
of  blood  or  marriage,  but  only  a  frioid  of  the  insured." 

The  facts,  as  contained  in  this  admission,  were  assumed  to 
be  all  of  the  material  facts  bearing  on  the  issue.  From  them 
it  was  inferred  the  plaintiff  had  no  insurable  interest  in  the 
life  of  Tyrell,  and  as  he  had,  by  the  assignment  and  delivery 
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of  the  policy,  relinquished  control  oyer  it,  it  was,  under  the 
authority  of  th«i  line  of  caias  already  noticed,  held  to  bet 
wiiger;«)g  contract. 

But  do  all  the  facta  of  which  there  wae  evidence,  when 
taken  together,  warrant  the  conclusion  that  this  plaintiff  had 
no  insurable  interest  in  the  life  of  Tyrell?  If  Tyrell,  when 
she  was  '^  young,  had  taken  this  girl  into  his  family,  treated 
her  as  a  member  of  it,  reared  and  educated  her,  when  she  wa? 
of  age  had  assisted  her  in  getting  remunerative  employment, 
had  watched  over  her  and  interested  himself  in  her  welfare, 
it  could  have  been  truthfully  said  he  stood  in  the  place  of  a 
parent  to  her;  not  by  virtue  of  the  legal  relation  of  a  child 
born  to  him  in  wedlock,  or  by  adoption  under  our  statute,  bui 
by  his  voluntary  assumption  of  the  paternal  relution  towards 
her  with  her  consent  Without  any  legal  obligation  other 
tlian  friend,  he  cliose  to  assume  all  the  burdens  incident  to 
tliis  domestic  relation  of  parent  and  child.  His  conduct  and 
promises  for  years  warranted  her  in  believing  the  relation 
would  continue  while  his  life  lasted.  Having  thus  raised  her 
from  the  humbler  station  in  which  he  found  her,  he  was  con- 
tinuing his  kindness  at  the  date  the  policy  was  assigned. 
Fortius  offer,  although  rejected  by  the  court  as  immaterial, 
must  be  taken  as  the  fact.  Plaintiff,  among  other  facta,  offers 
to  prove:  '*  That  during  the  first  two  years  of  her  acquaintance 
with  the  insured,  she  was  a  servant-girl  in  his  house,  he  being 
a  married  man  with  a  family,  and  about  sixty  years  of  age; 
that,  about  the  time  she  quit  his  service,  he  told  her  that  she 
ought  to  educate  herself,  so  that  she  might  be  fit  to  earn  a 
living  by  keeping  books  and  typewriting;  that  he  then  told 
her  if  she  would  go  to  a  business  college  at  Wilkes- Barre  he 
would  pay  lier  tuition;  that  she  went  to  a  business  college, 
and  was  there  several  months,  and  studied  book-keeping;  that 
the  insured  paid  her  tuition  there;  that  when  siie  left  the 
business  college  the  insured  purchased  for  her  a  desk  and 
chair,  and  secured  her  desk-room  in  the  office  of  Mr.  Gunster, 
of  Wilkes-Barre;  tliat  wlien  in  Mr.  Gunster's  office  she  kept 
the  insured's  time-book,  the  insured  being  a  builder  of  cou!- 
breakers  and  employing  a  large  number  of  men;  that  for 
keeping  said  books  the  insured  paid  her  at  the  rate  of  twenty 
dollars  per  month;  that  she  left  the  office  of  Mr.  Gunster  in 
February,  1893,  and  came  to  Williamsport  for  the  purpose  of 
entering  Pott's  Commercial  College,  to  learn  shorthand-writing 
and  typewriting;  that  the  insured  told  her  before  she  left 
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Wilkes-Barre  thnt  he  would  pay  her  tuition  at  said  college; 
that  she  entered  said  college,  and  studied  shorthand-writ- 
ing and  typewriting,  and  the  insured  paid  her  tuition;  tliat 
after  she  came  to  Williamsport  she  received  several  letters 
from  8.  W.  *•  Tyrell,  the  son  of  the  insured,  informing  her 
of  his  father's  sickness,  and  that  she  also  received  two  letters 
in  the  mean  time  from  the  insured,  stating  the  fact  of  his 
sickness,  and  inquiring  how  she  was  getting  along;  that  in 
response  to  said  letters  she  went  to  the  home  of  her  father 
and  mother  in  the  borough  of  Edwardsville,  near  the  home  of 
the  insured,  and  while  there  the  insured  died." 

As  this  case  stood  upon  the  record  the  plaintifT,  as  the 
assignee  of  the  deceased,  stood  in  his  place,  was  his  represent* 
iitive,  so  far  as  appears;  she  was  making  no  claim  adverse 
to  the  right  of  deceased  or  any  representative  of  his  right; 
the  antagonist  was  the  obligor  in  the  policy;  therefore,  slie 
was  not  incompetent  under  clause  e,  section  5  of  net  of  1887. 
Her  competency  as  a  witness  against  some  other  representative 
of  the  deceased  assignor  could  not  be  properly  rniped  in  this 
issue  between  these  parties.  Therefore  the  offer  was  inaterinK 
the  witness  was  competent,  and  the  facts  offered  to  be  proven 
muFt  be  taken  as  proven.  The  court  below,  in  the  opinion 
refusing  to  take  off  the  nonsuit,  treats  these  facts  as  proven, 
but  considers  them  wholly  iinuiaterial.  We  think,  having 
in  view  these  facts,  as  well  as  those  admitted  of  record,  the 
plaintiff  had  an  insurable  interest  in  the  life  of  the  deceased. 
It  does  not  matter  that  this  interest  was  one  without  legal 
obligation  on  the  part  of  the  insured;  it  was  a  relation  in 
every  other  respect  parental;  pecuniarily  and  otherwise  he 
assumed  a  parent's  part  towards  her,  and  she  was  justified  in 
expecting  the  continuance  of  it  The  question  in  Gilbert  v. 
V.  MoosSy  104  Pa.  St.  74,  49  Am.  Rep.  570,  was,  as  stated  by 
this  court,  in  these  words:  "Can  one  having  no  interest  in  the 
life  of  the  insured,  and  for  the  purpose  of  speculation  only, 
acquire  by  assignment  or  otherwise  such  title  to  the  policy 
as  the  law  will  enforce"  ? 

In  Downey  v.  Hnffer,  110  Pa.  St.  109,  this  court  assumes, 
with  the  court  below,  that  the  purchase  by  Downey  was  purely 
for  a  speculative  purpose,  and  says:  *'The  mischief  resulting 
from  a  sale  of  che  policy  for  purposes  of  speculating  on 
human  life  is  so  contrary  to  the  policy  of  the  law,  and  so  in 
conflict  with  the  just  principles  of  life  insurance,  that  it  is 
unsafe  to  relax  the  rule  that  the  holder  of  the  policy  must 
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have  Boroe  pecuniary  interest  in  ilie  life  of  tha  insared." 
And  60  with  all  the  other  cases  cited  by  appellee  where  no 
recovery  by  the  assignee  **  of  a  policy  was  permitUd;  ia 
each  the  holder  of  the  policy  was  interested  in  tlie  deatiu 
father  than  the  life,  of  the  insured,  and  the  policj  was  spfccu- 
lative*  In  the  case  before  us  the  plaintiff's  interest  wni 
wholly  in  the  life  of  the  insured*  From  the  facts  the  bei  l* 
fit  to  her  from  his  fatherly  care  and  pecuniary  aid  would,  i^^ 
a  very  few  years,  have  far  more  than,  equaled  the  two  thiju- 
sand  dollars  policy  assigned  to  her.  From  the  aever&uce  of 
tliis  relation  by  death  she  perhaps  sustains  a  greater  pecuni- 
ary loss  than  any  of  his  children. 

There  may  be  an  ineurable  interest  not  accompanied  bj 
kinRhip.  Such  interest  implies  a  pecuniary  interest  preM:>'* 
or  prospective:  Cook  on  Life  Insurance^  sec  59.  A  moral 
obligation  is  sufficient  to  support  it:  Fergusof^'^.  Ma9sachu$eVa 
M.  Life  Ins.  Co.^  32  Hun,  306.  A  creditor  has  an  insuraUa 
interest  in  the  life  of  lus  debtor  who  has  been  dischnrgetl  in 
bankruptcy.  Says  May  on  Insurance,  section  107:  ^  TLe 
relationsliip  seems  to  be  of  but  little  importance,  except  as 
tending  to  give  rise  to  the  circumstances  which  justify  Um 
expectation.  Indeed,  the  doctrine  of  the  latest  of  the  Massa- 
chusetts cases  before  cited  is  broad  enough  to  cover  a  case 
where  there  is  no  relationship  at  all,  save  one  perhaps  of 
mere  friendship,  if  the  circumstances  are  such  as  to  shov 
that  the  loss  of  the  insured  life  will  probably  result  in  pecu- 
niary disadvantage  to  the  person  procuring  Uie  insurance/' 
Here  the  phiintiiT  had  nothing  whatever  to  do  with  the  pro- 
curement of  the  policy  or  its  assignment;  paid  no  part  of 
the  premium,  and,  so  far  as  appears,  never  expected  to  pay 
any,  for  slie  was  ignorant  of  its  existence  during  the  lifetime 
of  the  insured.  Siie  had  substantial  grounds  for  expecting 
decided  pecuniary  advantage  from  his  life.  Why  then  shoulii 
the  contract  be  termed  speculative?  Her  expectancy,  except 
in  tlie  one  feature,  the  absence  of  legal  obligation  to  enforce 
it,  was  as  well  founded  as  that  of  a  wife  or  creditor. 

If  a  voluntary  copartnership  gives  to  each  partner  an  in- 
surable interest  in  the  lives  of  Uie  others^  if  the  relation  of 
superintendent  or  manager  of  a  business  concern  givee  to  his 
employers  an  insurable  interest  in  the  life  of  tlie  superintend- 
ent or  manager,  as  is  well  settled,  Uien  the  voluntary  relation 
here  gave  to  tliis  plaintiff  an  insurable  interest  in  the  life  of 
one  who,  in  all  pecuuiary  respects,  occupied  towards  her  the 
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place  of  a  parent,  and  the  conrt  below  ought  not  to  have  held 
otherwise. 
The  jadgmen^  is  reversed  and  a  procedendo  is  awarded. 


IiriiTRABOi^  Lga.— .InAjMByi;  See  the  eztanded  notoi  to  Banbmt*  tit,  Amt. 
▼.  iiiapp^  19  Am.  fit.  Kep.  786;  Morreii  t.  Trenton  eU.  Iiu,  Co^  57  Am.  Dec. 
93;  Lend  t.  DaU,  7  Am.  Deo.  42;  CorUinentai  etc  Itu.  Co.  ▼.  Volyer,  46  Am. 
Rep.  190,  and  Currier  ▼.  Continental  etc  Ins.  Co.,  52  Am.  Hep.  136.  To  biip- 
port  A  eontrftot  of  iDmirftBoe  on  tbo  life  of  one  peraoD  in  favor  of  another 
thoro  must  be  a  to— onaUe  gromidy  loonded  on  the  rakaction  of  the  partiaa, 
either  pecuniary  or  of  blood  or  affinity,  to  expect  some  relief  or  advantage 
from  the  contin  nance  ol  the  life  of  the  inenred:  United  Brethren  etc  Soc  v, 
McDonald,  122  Pa,  St.  324;  9  AnL  St  Rep.  Ill,  and  note;  Keystone  etc 
Benefit  Aeen.  ▼.  Norrie,  115  Pa.  St.  446;  2  Am.  St.  Rep.  572,  and  note.  An 
intereat  to  ha  Jaanmbb  Mnat  be  an  intcieat  in  favar  of  the  eontiniianee  of 
the  life*  and  not  aa  intereet  in  ita  loea  or  deatmciiflni  Mokam  t.  GUmam^  138 
M.  Y.  869;  84  Am.  St.  Rep.  463,  and  nofea. 


Graeff  v.  Philadelphia  and  Beading  Railroad. 

[101  PaifiwTLTANiA  Stats,  280.] 

A  CARRm  or  Fasssxosbs  ib  hot  BoxmD  to  Pbdteot  Them  raoM  Ra9B- 
ma  OR  Bad  'M)AM1isr8  on  the  part  ef  etrangen  or  other  paaseugeri  not 
amonnting  to  a  breach  of  the  peaoa. 

Carriers  or  PAssEN0SRfl.—lF  am  Impatient  Traveler  Rcbhes  Hfii>- 
LB88LT  and  pnnhea  the  door  of  a  railway  car  violently  open,  causing  it 
to  strike  and  injure  a  fellow-passenger,  the  carrier  ia  not  answerablti  fur 
the  damagea  thna  amtained. 

▲  Carrixr  ov  PARBSMcaaa  ia  not  guilty  of  aetiaoahle  negligence  becanae  aa 
injary  occura  from  a  door  being  anddenly  opened  and  pushed  againat 
one  passenger  by  another,  though,  had  the  upper  part  been  of  glass,  the 
passenger  in  fault  would  have  seen  and  aroided  injuring  the  other.  Kor 
ia  such  negligence  inferable  from  the  fact  that  a  sniall  screw  eye  on  the 
inner  surface  of  the  door  was  at  such  a  height  that  it  struck  the  plaintiff 
in  the  eye  and  thereby  inflicted  a  serious  injury,  if  it  was  a  usual  and 
anitable  appliance,  and,  but  for  the  rcckleaa  act  of  a  fellow -paaseoger  in 
opening  a  door,  would  not  have  inflicted  the  injury* 

Oaviu  W.  Hari^  for  the  appellant 

WiUiam  C.  Gross  and  Thomas  F.  Oromy  for  the  appellee. 

•••  Green,  J.  The  act  which  caused  the  plaintiff's  injury 
was  not  the  act  of  the  defendant  nor  of  any  of  its  agents  or 
employees.  It  was  exclusively  the  act  of  a  total  stranger, 
over  whom,  or  whose  actions,  the  defendant  had  not  the 
slightest  control.  Moreover,  his  action  was  not  the  usual 
customary  conduct  of  an  intending  passenger  about  to  pass 
through  the  door  in  question,  but  it  was  rude,  impatient,  and 
unusual.      The  plaintiff  herself  thus  describes  the  manner 
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of  lier  injur/.  Having  said  she  was  jost  about  going  oat  o( 
the  door,  and  had  b«r  liand  up  at  the  door,  and  her  kfi  fuot 
on  the  pavement,  she  was  asked:  ^Q.  Where  waa  the  right 
foot?  A.  On  the  step,  and  going  out  there  was  a  gentleuoB 
walked  in  or  came  running  to  make  the  train,  and  as  he  nuB 
in  he  knocked  the  door  against  my  head.  Q.  Where  did  he  hit 
your  head?    A.  He  struck  me  right  there  on  the  forehead.'' 

The  plaintiflfs  witness,  £mma  Bettker,  being  the  only  otl^ 
witness  who  described  the  manner  of  the  injury,  testified  as 
follows  upon  the  same  subject:  **As  we  were  going  out  of  U.t 
door  Nora  put  her  liands  up  to  the  door  to  go  out,  while  two 
gentlemen  came  a  rushing  in  and  threw  the  door  on  Kora, 
and  we  were  still  going  to  pass  out  when  there  was  a  gentle- 
man "'  coming  from  the  depot  says,  *Why,  Miss,  he  has 
broke  the  skin;  you  had  better  go  in.'"  The  foregoing  is  the 
whole  of  the  testimony  descriptive  of  the  injury,  except  the 
pluintiir's  cross-exaniiimiioii,  which  is  substantially  similar 
to  the  testimony  in  chief. 

It  is  manifest,  therefore,  that  the  plaintifiTs  injury  was  ei« 
chisively  the  result  of  the  unusual,  rude,  and  hasty  act  of  a 
siranger.  Dealing  with  just  such  a  question  as  this,  in  the 
ca8e  of  EUinger  v.  Philadelphia  etc,  R.  R.  Co^  153  Pa.  St.  215, 
84  Ah).  St.  Rep.  697,  we  held  that  a  common  carrier  is  not 
b(»und  lo  protect  its  passengers  from  rudeness  or  bad  man- 
ners oil  the  part  of  strangers  or  other  passengers,  unless  such 
conduct  amounts  to  a  breach  of  the  peace.  A  woman  is  not 
entitled  to  recover  damages  from  a  railroad  company  for  per- 
sonal injuries  where  it  appears  from  her  own  testimony  that 
when  she  was  about  to  descend  from  tlie  lower  step  of  a  car 
to  the  ground  she  was  jostled  off  by  another  passenger  rudely 
pushing  by  her  to  enter  the  car.  Our  brother  Williams,  de- 
livering the  opinion,  said:  '*She  had  reached  the  lowest  step, 
and  was  in  the  act  of  stepping  from  it  to  the  platform,  when  an 
impatient  man,  desiring  to  take  the  train  at  that  station,  step- 
ped up  on  the  step  she  was  leaving,  and  in  so  doing  crowded 
or  joBtlcd  her,  and  she  fell.  The  immediate  cause  of  her  fall 
was  the  act  of  the  impatient  man  in  his  efforts  to  get  upon 

the  car But  protection  against  bad  manners  is  not,  so 

far  as  I  am  aware,  one  of  the  duties  owing  by  a  carrier  to  its 
passengers.  Rudeness  is  a  breach  of  no  i>ositive  law.  The 
ordinary  cars  are,  and  must  be,  open  to  the  masses,  among 
whom  there  will  be  different  degrees  of  intelligence  and  polite- 
ness; differences  in  physical  vigor  and  tem^>erament.     There 


I 


April,  1894.]    GiUBFF  V.  Philadelphia  etc.  R.  R.  887 

is  therefore  necessarily  a  certain  amount  of  rudeness,  of  hastOi 
of  selfish  disregard  of  the  nerves  and  of  the  comfort  of  others 
to  be  met  with  wherever  men  and  women  congregate,  whether 
upon  railroad  trains,  in  places  of  amusement,  or  upon  the 
streets  of  a  city.  Unless  such  conduct  amounts  to  a  breach 
of  the  peace  the  officers  of  the  law  can  take  no  cognizance  of 
it,  and  carriers  are  not  bound  to  prevent  it,  or  liable  in  dam« 
ages  for  its  appearance  about  their  statiotiB  or  trains.  The 
plaintiff  was  the  victim  of  an  act  of  rudeness." 

All  of  this  language  is  precisely  applicable  to  the  present 
**^  case.  An  impatient  traveler,  in  a  hurry  to  make  a  train, 
rushes  ahead  heedlessly,  pushes  the  door  open  violently  and 
causes  the  door  to  strike  the  plaintiff  with  force,  and  injures 
the  plaintiff.  It  was  an  act  of  rudeness  of  which  the  plaintiff 
was  the  victim.  That  the  stranger  was  responsible  for  his 
act  there  can  be  no  doubt,  but  that  the  defendant  shall  be 
made  to  suffer  in  damnges  for  such  an  act  is  intolerable  and 
unjust  to  the  last  degree.  It  is  subject  to  no  duty  to  guard 
against  sucli  acts,  and  therefore  is  not  negligent  in  that  regard. 

But,  says  the  plaintiff,  the  defendant  is  negligent  in  the  con« 
Rtruction  of  the  door,  and  therefore  should  be  liable.  A  couple 
of  carpenters  are  examined  who,  after  the  event,  say  the  door 
was  defective  because  it  was  not  all  glass  above  the  middle 
rail,  so  that  persons  could  see  each  other  coming  to  the  door. 
It  is  not  at  all  certain  that  the  same  accident  would  have 
been  avoided  if  this  door  had  been  built  in  that  way,  because 
the  same  spirit  of  impatience  and  rudeness  would  liave 
prompted  the  same  act  of  haste  in  opening  the  door  to  get 
through  quickly,  although  another  person  was  visible  on*  the 
other  side.  But  the  best  illustration  of  the  fallacy  of  the 
attempt  to  establish  negligence  in  this  way  is  afforded  by  one 
of  our  own  cases:  Hayman  v.  Pennsylvania  IL  R.  Co.y  118  Pa. 
St.  508.  There  the  door  for  the  transit  of  the  passengers  from 
the  wharf  to  the  boat  was  constructed  precisely  as  the  car- 
penters said  this  one  should  have  been,  viz:  all  glass  above 
the  middle  rail.  But  it  happened  that  a  passenger  going 
through  it  just  behind  another  passenger,  put  up  his  hand  to 
push  it  open,  and  he  struck  the  glass  with  force  enough  to 
break  it,  and  his  hand  having  been  cut  severely  by  the  broken 
glass,  he  brought  an  action  against  the  company,  and  sought 
to  recover  upon  the  presumption  of  negligence  arising  from 
the  mere  fact  of  the  accident.  But  we  refused  to  sanction 
that  propositioUi  and  held  that  the  door  was  no  part  of  the 
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macliinery  used  for  the  oarriage  of  |>aAseDgers,  and  that  tU 
plaintiff,  in  order  to  reoover,  muat  prove  negli^penoe  affirma- 
tively. In  ibat  ca«e  the  accident  reaulted  from  the  preeence 
of  too  much  glass  in  the  door,  and  in  this  caee  it  was  ood- 
ionded  there  was  too  little.  But  both  conteniiooa  were  un- 
tenable. The  doors  were  both  such  as  are  in  oommon  uk, 
and  the  oiere  construotion  of  neither  of  tbena  jualified  an 
inference  of  n^ligenoe.  The  present  case  is  much  *** 
stronger  than  the  Huyman  oase,  because  in  that  the  injury 
was  the  result  of  the  mere  ordinary  use  of  the  door,  wiiik 
here  it  was  the  result  of  the  violent  act  of  a  stranger. 

Again,  it  is  contended  that  the  presenoe  of  a  small  soev 
eye  on  the  inner  surfaoe  of  the  door  was  the  immediate  meaos 
by  which  the  injury  was  inflicted,  and  therefore  it  was  negli- 
genoe  to  have  it  in  a  position  where  it  could  strike  the  plain- 
tiff's head.  There  was  no  proof  that  such  an  appliance  vtf 
not  a  usual  and  suitable  device  for  holding  the  door  open 
when  the  weather  did  not  require  it  to  be  closed,  but  it  was 
contended  it  should  have  been  at  the  top  or  the  bottom  of  tJbe 
door  so  that  it  could  not  have  hurt  the  plaintiff.  It  was  a 
very  small  screw  eye,  and  only  projected  nine-sixteenths  of 
an  inch  beyond  the  surface.  It  was  located  four  feet  and  ten 
inches  from  the  bottom  of  the  door,  and  it  happened  that  Uie 
plaintiff  was  of  a  sufBciently  short  stature  to  bring  her  liead 
on  the  level  with  this  little  appliance.  It  is  a  sufficient  reply 
to  the  argument  derived  from  this  source  to  say  that  if  tiis 
eye  had  been  at  the  bottom  of  the  door  it  might  have  struck 
her  ankle  and  injured  her,  as  was  the  fact  in  the  case  of  Kia 
V.  Erie  City,  135  Pa.  St  144,  20  Am.  St  Rep.  867.  There  the 
plaintiff,  who  was  a  woman  also,  was  passing  along  the  street 
in  front  of  an  engine-house,  when  the  door,  which  projected 
when  open  six  feet  over  the  pavement,  was  suddenly  thrown 
open  and  struck  the  plaintiff  on  the  ankle  and  injured  her 
seriously.  She  brought  an  action  against  the  city  for  the 
injury,  but  the  court  below  granted  a  nonsuit  which  this 
court  sustained.  It  was  claimed  that  the  building  was  negli- 
gently constructed  as  to  the  doors,  and  therefore  the  city  was 
liable,  but  we  held  otherwise.  Mr.  Chief  Justice  Paxson  said 
in  the  opinion:  ^'It  is  true  the  doors  of  the  engine-house 
opened  outwards,  and  were  operated  by  springs,  which,  when 
certain  bolts  were  pulled,  opened,  or  assisted  in  opening  the 
doors.  The  case  was  argued  upon  the  theory  that  when  the 
bolts  were  pulled  the  springs  opened  the  doors  suddenly  and 
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with  great  violence.  In  such  ease,  as  they  swept  across  a 
considerahle  portion  of  the  pavement  in  opening,  it  can 
readily  be  seen  that  they  might  be  a  dangerous  trap  to  injure 
persons  passing  along  the  said  pavement.  The  only  testi- 
mony on  the  part  of  the  plaintiff  upon  this  subject  was  sub- 
stantially as  follows;  *When  the  bolts  are  pulled  you  have 
to  start  the  doors  a  little  bit,  and  then  the  ***  spring  takes 
holt,  and  helps  swing  the  door  open.  Sometimes  they  are 
c^ned  quick  and  sometimes  not  so  quick.  If  the  wind  is 
blowing  it  is  difficult,  and  you  have  to  follow  the  door  and 
push  it  along;  and  when  there  is  no  wind  they  swing  freely.' 
As  the  plaintiff  was  nonsuited  she  is  entitled  to  all  the  deduc- 
tions whioh  can  fairly  be  drawn  from  this  evidence.  Tested 
by  this  rule,  however,  it  is  not  sufficient  to  justify  a  jury  in 
finding  that  the  doors  of  the  engine-house  were  defectively 
oomitructed,  and  dangerous  to  citizens  using  the  pavement. 
It  is  evident  that  the  only  object  and  effect  of  the  springs  was 
to  aid  the  fireineo  in  swinging  open  the  heavy  doors.  It  is 
not  only  possible,  but  probable,  that  on  the  occasion  referred 
to,  if  the  door  was  opened  rapidly  and  violently,  as  contended 
by  the  plaintiff,  it  was  the  result  of  a  push  by  the  person  who 
opened  it.  For  his  carelessness  or  negligence  the  city,  under 
all  the  authorities,  is  not  liable,  and  we  have  already  said 
there  was  not  sufficient  evidence  of  the  faulty  construction  of 
the  building  to  submit  to  the  jury." 

Just  so  in  the  present  case.  The  defendant  is  not  responsi- 
ble for  the  act  of  the  stranger  in  pushing  open  the  door  in  a 
rude  and  violent  mnnner.  If  it  had  been  opened  in  the  ordi- 
nary and  usual  manner  the  plaintiff  would  not  have  been 
hurt  But  the  defendant  is  not  bound  to  take  precautions 
against  the  unusual  and  negligent  use  of  its  appliances  by 
strangers  or  others.  If  they  are  reasonably  safe  when  used 
with  ordinary  care,  and  in  the  manner  that  prevails  with  the 
mass  of  mankind,  the  duty  of  the  party  who  supplies  them 
is  performed. 

A  very  apt  illustration  of  this  doctrine  is  found  in  the  case 
of  Eisenbrey  v.  Pennsylvania  Co.,  141  Pa.  St.  566.  There  a 
fence  was  erected  inclosing  the  front  steps  of  a  residence,  and 
having  a  door  therein  extending,  when  wide  open,  ten  inches 
beyond  the  limit  within  which  obstructions  were  permitted 
by  a  city  ordinance.  The  plaintiff,  an  old  man  sixty-nine 
years  of  age,  was  passing  along  the  foot- walk  in  front  of  the 
house,  when   suddenly  the  door  or  gate  in   the  fence  was 


t\}0  GBAsrr  v.  Philadelphia  kTc.  K.  IL.        [Penn. 

thrown  open,  and  struck  him,  causing  him  to  fall  and  suffer 
a  fracture  of  his  thigh.  A  Terdict  was  recovered  in  the  cuurt 
belowy  but  we  reversed  the  judgment  witlioat  a  Tenire.  We 
said:  **  The  accident  did  not  result  from  the  erection  of  tbe 
fence.  That  waa  harmless  enough,  and  if  in  violation  of  the 
citj  ordinance,  which  does  *^  not  clearly  appear,  was  not 
necessarily  dangerous  or  likely  to  injure  any  one.  The  proi- 
imate  cause  of  the  injury  to  the  plaintiff  was  the  throwing  opeo 
of  the  door  suddenly.  It  was  not  contended  that  this  wai 
done  by  the  company  or  by  any  agent,  employee,  or  servant 
thereof.  There  is  no  room,  therefore,  to  apply  tbe  doctrine  of 
reipondeat  tuperior/' 

All  of  this  is  exactly  pertinent  to  the  present  contention. 
For  the  rude  and  hasty  act  of  the  stranger  the  defendant  u 
not  responsible. 

The  screw  eye  was  a  perfectly  proper  appliance  to  be  upon 
tlie  door  to  fasten  it  back.  In  itself  it  was  entirely  innocent, 
and  was  not  by  any  means  so  prominent  as  the  knob  of  a 
door,  or  an  outside  lock,  or  a  key  projecting  therefrom.  In 
all  tbe  ordinary  uses  of  ihe  door  there  was  not  the  least  lia- 
bility to  inflict  injury  ree^ulting  from  its  presence.  It  is  not 
possible  to  regard  it  as  any  more,  nor  even  as  much,  a  source 
of  danger,  as  a  projecting  knob,  or  lock,  or  key,  or  even  a 
piece  of  carving  or  an  old-fashioned  knocker.  We  are  per^ 
fectly  clear  that  the  mere  presence  of  such  an  appliance  oo 
the  surface  of  a  door  is  not  the  least  evidence  of  negligence 
in  the  construction  of  the  door,  and  the  same  is  true  of  the 
glass  plate. 

Upon  the  whole  testimony  we  are  of  opinion  that  the  ca.«e 
should  have  been  withdrawn  from  the  jury  with  a  binding  in- 
struction to  find  a  verdict  for  the  defendant.  We  sustain  the 
fifth,  sixth,  seventh,  and  eighth  assignments  of  error.  The 
others  are  immateriaL 

Judgment  reversed.  

Railroads— Duty  to  Pbotbot  Pabsbvgib  vbom  ths  Violinci  op  Fur 
LOW-PA8SKNGKRS. — A  fftilroad  is  not  liable  for  id  juries  to  &  i»asseiiger  resalt- 
ing  from  her  beiug  jostled  and  pushed  by  an  impatient  man,  not  an  employes 
of  the  company,  trying  to  enter  the  car  from  which  she  was  alighting: 
hJUinger  T.  Philadelphia  tic.  A  B.,  163  Pa.  St.  213;  34  Am.  St  Rep.  697, 
aud  note.  A  common  carrier  most  protect  his  passengers  against  tbe  vio- 
leuce  and  insults  of  strangers  and  copassengers:  Richmond  etc  R.  R.  Co,  ▼. 
Jeffer9on,  89  Ga.  664;  32  Am.  St.  Rep.  87,  and  extended  note:  OilUngham  ▼. 
Ohio  Rher  R.  R.  Co,,  36  W.  Va.  688;  29  Am.  St.  Rep.  827.  and  note.  See, 
also,  the  extended  note  to  Rommel  v.  Sehambacker^  6  Am.  St.  Rep.  736. 
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WATUS, — As  IVJUBTTOA  BVBTBRRAllBAir    SVTTLY  OF  WltlB   by  Uwfal 

Mte  of  Ml  adjacent  laDdownar  dona  upon  hia  own  pramiaaa  ia,  nnlan  tha 
atraam  ia  wall  defined  and  ita  axiatenoa  known  or  aaaily  dieoernibla, 
or  nnlaae  tha  injnry  ia  oanaad  by  malioe^  damnum  ab$qu€  injurku 

Suit  to  restrain  the  construction  of  a  tunneL  In  1869  a 
tunnel  was  constructed  in  plaintiffs'  land  through  which  a 
considerable  stream  of  water  began  to  flow.  The  sources  of 
this  stream  were  sundry  unknown  underground  currents,  in- 
tersected and  collected  by  the  tunnel.  Afterwards  the  de- 
fendants applied  for  and  received  a  permit  from  the  borough 
of  Everett  to  dig  a  tunnel  under  West  street  to  carry  water 
to  their  tannery.  The  complainants  in  their  bill  alleged  the 
object  of  the  new  tunnel  to  be  the  intersection  of  the  tunnel 
already  constructed  by  them,  and  the  diversion  of  the  waters 
flowing  in  their  tunnel  and  the  causing  them  to  flow  through 
the  new  tunnel  upon  certain  lands  to  the  tannery  of  the  de- 
fendants. The  trial  court  issued  a  preliminary  injunction  to 
be  in  force  until  the  final  hearing. 

Alexander  King,  for  the  appellants. 

Hai-vey  C.  Wxlliam$y  Kerr  Jt  McNamara^  Frank  Fleteher^ 
and  James  S.  Williams^  for  the  appellees. 

**•  DsANy  J.  In  the  year  1898  the  defendants,  who 
operate  a  large  tannery  near  Everett,  Bedford  county,  began 
the  construction  of  a  tunnel  upon  tlieir  own  land  to  procure 
a  supply  of  water  for  their  tanning  operations.  The  plaintifls 
thereupon  filed  this  bill,  averring  that  they  are  informed  and 
believe  that  the  object  *®^  of  defendants  in  constructing  the 
new  tunnel  is  to  intersect  a  water-way  tunnel  upon  their  land, 
and  to  divert  the  water  from  this  lastrmentioned  tunnel  to  de- 
fendants' use,  to  the  damage  of  plaintiffs,  and  praying  for  an 
injunction  to  restrain  the  defendants  from  further  work  upon 
the  tunnel  upon  their  own  land.  The  court  below  granted  a 
temi)orary  injunction,  which,  upon  hearing,  it  refused  to  dis- 
solve, thus  restraining  defendants  from  further  work,  until 
final  hearing  and  decree.  This  appeal  is  from  the  refusal  to 
dissolve  the  preliminary  injunction. 

For  obvious  reasons,  on  this  appeal  from  an  interlocutory 
decree,  it  would  be  improper  for  us  to  express  any  opinion  on 
the  disputed  facts  in  the  issue.     But  taking  the  undisputed 
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facta  aB  they  appear  by  bill,  answer,  and  afEdarits,  defendants 
as  yet  have  not  touched,  and  do  not  intend,  in  the  constmo* 
tion  of  their  tunnel,  to  touch,  other  thati  their  own  lands.  The 
procuring  of  a  water  supply  is  absolutely  necessary  to  the  ex- 
isU^nce  of  their  tannery  business,  in  which  they  have  invested 
a  very  large  amount  of  money.  Thettvermenls  in  the  bill  and 
in  plaintiffs*  affidavits,  at  best,  show  an  apprehension  that  de- 
fetulunts*  purpose  is  to  unlawfully  divert  water  to  which  plain* 
tiffs  claim  the  exclusive  right;  for  they  do  not  aver  a  belief 
that  defendants  intend  any  excavation  outside  their  own 
land. 

Under  such  a  state  of  facts  we  think  plaintiffs*  right  to 
an  injunction,  pending  hearing,  was  very  doubtful,  because 
plaintiffs'  right  to  restrain  defendants*  operations  on  their  own 
land  is  far  from  clear.  The  strong  arm  of  an  injunction 
should  not  be  exercised  unless  in  cases  of  clear  right  or  great 
wrong,  without  remedy  at  law. 

True,  the  plain tifis  aver  the  construction  of  this  tunnel 
upon  defendants*  own  land  will  tap  subterranean  streams, 
which  now  flow  into  plaintiffs*  tunnel.  But  it  does  not  neces- 
sarily follow  that  even  this  would  violate  a  right  of  plaintiffs*. 
In  Lyhe's  Appeal,  106  Pa.  Bt.  626,  51  Am.  Rep.  542,  a  case  in 
which  Lybe  prayed  for  an  injunction  to  restrain  one  Herr 
from  digging  a  well  u[)on  his  own  land,  whereby  a  subterm- 
nean  flow  of  water  would  be  out  off  from  a  certain  spring  to 
which  plaintiff  had  a  right,  there  was  a  most  thorough  exam- 
ination of  the  whole  subject,  and  a  review  of  the  law  in  this 
state  ahd  in  Englnnd,  it  was  decided:  **That  the  ow Tier  of 
land  is  not  entitled  to  recover  for  injuries  to  wells  •**  and 
springs  situated  thereon  if  causf»d  by  the  acts  of  the  adjoin- 
ing owner,  if  done  in  the  exercise  of  his  lawful  rights  on  his 
own  soil,  and  if  such  rights  are  exercised  without  malice  or 
negligence.*'  It  is  further  held  that  as  to  subterranean  waters, 
**  The  great  preponderance  of  authority  supports  the  doctrine 
that  an  injury  caused  to  a  subterranean  supply  of  water  by 
the  lawful  acts  of  an  owner  of  land  is,  unless  the  stream  he 
well  defined  and  its  existence  known  or  easily  discernible, 
or  unless  the  injury  be  caused  by  negligence  or  malice, 
damnum  absque  injuria,**  It  is  said  in  this  case  that  the 
question  was  first  discussed  at  length  in  Wheatley  ▼.  Baugh, 
25  Pa.  Bt.  528,  64  Am.  Dec.  721.  In  the  case  last  named  it 
appeared  that  Baugh,  the  plaintiff,  occupied  about  an  acre  of 
ground,  on  which  he  carried  on  a  tannery;  he  procured  his 
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supply  of  water  for  tannery  porpoiet  from  a  spring  upon  his 
own  land.  The  defendant^  fbi  the  purpose  of  mining  copi)er 
ore  upon  the  land  adjoining,  at  the  distance  of  five  hundred 
and  fifty  yarda  from.  Baugh's  spring,  sank  a  sliaft,  winoh, 
while  operated,  stopped  the  subterranean  fiow  into  the  spring. 
This  court  decided  against  the  plaintiff,  on  the  ground  tli(it 
the  source  of  the  spring  was  percolations,  and  the  interruption 
of  these  wa«  no  cause  of  action.  Bui  Uie  court  says:  ^'We 
have  treated  the  stream  as  depending  on  percolations  alone 
at  the  point  where  mining  operations  are  carried  on,  been  use 
the  evidence  does  not  show  that  any  distinct  watercourse 
leading  to  it  has  been  cut  off.  If  this  should  be  shown,  and 
it  should  also  appear  that  it  could  have  been  preserved  with* 
out  material  detriment  to  the  owner  of  the  land  through 
which  it  flowed,  tha  deaimction  of  it  miglit  be  attributed  to 
to  malice  or  negligence." 

In  Haldeman  v.  Bruckliarty  45  Pa.  St.  514,  84  Am.  Dec.  51 1,. 
it  is  decided:  *'  That  a  proprietor  of  land  may,  in  the.  proper 
use  of  his  land  for  mining,  quarrying,  building,  or  any  otlier  | 
useful  purpo««e,  cut  off  or  divert  subterraneous  water  flowing  i 
through  it  to  the  land  of  his  neighbor,  without  any  responsi- 
bility  to  that  neighbor."  We  have  called  attention  to  the 
law  as  stated  in  these  cases,  because  counsel  for  both  pai-ties 
cite  and  rely  on  these  cases. 

The  plaintiffs  aver  that  defendants'  construction  of  a  tun* 
nel  on  their  own  land  will  tap  subterranean  waters  under  that 
land,  which  now  run  intoa  defined  stream  on  plaintiffs'  land. 
But  this  stream,  in  the  most  favorable  view,  is  no  better  de- 
fined than  Lybe's  spring,  in  the  case  cited,  the  subterranean 
flow  to  '^*  which  was  cut  ofl*.  Besides,  it  is  disputed  thnt  th^ 
stream  on  plaintiffs'  land  is  such  a  natural  stream,  the  flow 
of  which  cannot  be  lawfully  diminished  by  them  as  adjoining 
owners;  but  putting  aside  this  question,  the  defendants  have 
the  right  to  construct  a  tunnel  upon  tlieir  own  land  to  obtain 
a  water  supply  from  percolations  or  subterranean  flow  upon 
that  land,  so  long  as  their  operations  are  not  negligently  or 
maliciously  conducted;  or,  if  defendants  attempt  to  interfere 
directly  with  the  body  of  water  in  the  stream  on  plaintiffs' 
land,  before  the  determination  of  their  right,  the  court  may 
properly,  on  application,  restrain  such  interference.  But  so 
long  as  their  operations  are  confined  for  a  useful  purpose  to 
their  own  land  we  think  at  this  stage  of  the  case  they  should 
not  be  restrained  by  injunction. 
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Therefore,  the  decree  of  the  court  below  continoing  the  in. 
junction  if  reveraed  at  the  costs  of  the  appellees,  and  the 
injunction  is  dissolved,  so  far  as  it  restrains  defendants  from 
neoessarj  and  useful  operations  on  their  own  land* 

WaTEWI— SraTBSaAMSAV — ImJVBY    to— DaMVUM  AmSQUM    I|IJ17R1A.~U 

tiM  •njoyin«nt  of  hl«  Unds  tlM  owa«r  may  oai  dntiw  or  mino  or  qoanj, 
thottgh  in  to  doing  ho  iatorftreo  with  kho  flowage  of  water  in  hiddca,  •■- 
known,  or  nndorgronnd  ehnnnob:  Pwptm*  Oom  Col  t.  Tjfmer,  131  Ind.  277; 
31  Am.  8t  Hoik  43a^  and  note,  with  tho  oaiM  oollooted.  8eao«thUsal 
tho  oztemlod  nolo  to  WkuOtff  r.  ^oa^  S4  Am.  Dm.  728^ 
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XktDik  Cohtkaot  nr  RnraAiirr  of.— Au  aaMciation  or  combinatioa  <rf 
indiridnala,  tho  objeot  of  which  is  to  enablo  its  members  to  regulate  ui^ 
oontrol  tho  price  df  boor  in  a  deeignated  citj  and  ooontj,  io  in  nnlairfttl 
restraint  of  trade. 

OORTKACT    1«  RkSTRAIMT  OF  TRADI^   ThOVOH  PaBTIAL  AHP  OOHPrWKD  ITf 

In  OrxRATioir  to  a  deeignated  oity  and  oonnty,  is  nnlawfnl  if  injonoas 
to  the  public  intereeti,  as  where  it  provides  that  the  signers  will  not  sell 
an  srtide  of  prime  necesaiity,  or  oven  of  freqneot  oae^  in  snob  etty  asil 
oooiity,  or  to  be  need  therein  to  persons  other  than  such  signers  exeept 
at  a  price  therein  specified. 

CoitnucT  m  Restraint  of  Tbadi  is  hot  Rindbrbd  Lawful  by  tho  fact 
that  tlie  articles  affected  by  it  are  not  necessaries  of  life.  Henoe,  a  pool 
or  combination  to  control  the  price  of  beer  in  a  city  and  county  is  an- 
lawful 

OoirrRACT  in  Rutraint  of  Tradr. — Equttt  will  rot  Cokpel  ar  Ajsm>- 
CIATION,  formed  for  the  purpose  of  restraining  trade  by  controlling  the 
price  of  an  article  and  prerenting  its  sale  except  at  a  price  agreed  upon, 
to  pay  to  one  of  its  members  his  share  of  the  profits  or  moneys  realised 
by  it  if  the  complainant  requires  the  aid  of  the  illegal  contract  or  trans- 
action to  establish  his  cause. 

Bquftt  Will  rot  Assist  a  CoiCFLAtRART  Whosr  Oaitsr  of  Actioh  Rens 
Ufor  ▲  Transgression  of  thr  Laws  of  his  couutry»  though  the  de- 
fendant has  realised  and  retains  profits  resulting  from  the  forbidiien 
transaction  in  which  both  participated  under  an  agreement  to  share  the 
proftta  thereof. 

Abbiokmbnt.— Ajr  Assignee  Cannot  Enforce  a  Cause  of  Action  which 
his  assignor  would  not  have  been  permitted  to  enforce,  because  it  was 
founded  upon  a  contract  unlawful  as  in  restraint  of  trade  where  notice 
of  the  character  of  the  contraot  and  combination  was  in  the  ohanuel  of 
the  assignee's  title. 

Suit  in  equity  for  an  accounting.     The  bill  alleged  that  the 
defendants,  all  of  whom,  except  one,  were  brewers  in- Phila- 
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del pliia,  formed  an  association  called  ^^The  Brewers'  Asso- 
ciation of  Philadelphia";  that  the  plaintifTs  assignor,  the 
Enterprise  Brewing  Company,  was  a  member  of  the  as{<ocia- 
tion;  that,  according  to  statements  of  account  ren  Vrod 
monthly  by  the  association,  it  appeared  that  from  July, 
1886,  to  the  1st  of  January  of  the  following  year,  the  puni 
of  fourteen  thousand  four  hundred  and  thirty-five  dollnrs 
and  seventy-seven  cents  became  due  from  the  association 
to  the  assignor;  that  such  assignor,  for  a  valuable  con<«i(l- 
eration,  bad  executed  to  the  plaintiff  an  assignment  in  writ- 
ing of  the  amount  thus  due;  that  by  further  statements  it 
appeared  that  from  January  1,  1887,  to  June  of  the  same 
year,  the  further  sum  of  three  thousand  three  hundred  and 
eighty-seven  dollars  and  thirteen  cents  became  due  from  the 
association.  The  agreement  of  association  was  in  writiiif?, 
and  provided  that  the  signers  ^'hereby  stipulate  and  bii.  1 
themselves  one  to  the  other  and  do  hereby  agree  one  with  the 
other  not  to  sell  and  deliver  any  beer  in  the  city  and  county 
of  Philadelphia,  and  Camden,  and  Camden  county.  New 
Jersey,  or  which  is  to  be  used  in  the  city  and  county  of  Phil« 
adelphia,  Camden,  or  Camden  county,  New  Jersey,  after  July 
1,  1886,  to  any  new  trade  or  any  other  brewers'  customer  or 
customers  that  belong  to  the  association  during  the  continu- 
ance of  this  agreement,  at  less  than  eight  dollars  a  barrel/' 
Severe  penalties  for  the  violation  of  the  agreement  were  pro- 
vided for  in  it,  and  there  was  a  further  article  authorizing  the 
board  of  trustees  to  call  the  association  together '*  from  time 
to  time,  and  at  any  such  meeting  the  price  at  which  beer  may 
be  sold  may  be  changed  by  a  vote  of  not  less  than  two-thirds 
of  all  the  members  belonging  to  said  association  at  the  time 
of  voting  thereon."  The  trial  court  sustained  the  demurrers 
to  the  complaint  and  dismissed  the  bill. 

John  0.  Bowman^  Theodore  P.  Matthews^  and  Furman  Shep' 
pard,  for  the  appellants. 

John  Dolman^  S.  O.  Thompson^  Henry  P.  Brown^  John  K. 
VaUniine^  and  Joseph  L.  Tu/Z,  for  the  appellees. 


Sterrett,  C.  J.  The  conclusions  of  fact  found  hy  the 
learned  court  below  were  amply  justified  by  the  record.  "It 
cannot  be  gainsaid  that  the  object  of  this  combination  is  to 
enable  the  forty-five  brewers  of  Philadelphia,  individuals, 
firms,  and  corporations,  who  have  entered  into  it,  to  regulate 
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and  control  the  sale  and  price  of  beer  friihin  the  citj  of  PhiV 
adeiphia  and  the  county  of  Camden,  New  JetBey.  It  certainly 
is  a  conibination  in  reairaint  of  ^*^  tnuie,  tending  to  destrp? 
competition  and  create  a  monopoly  in  aa  article  of  daily  ea^ 
BunipUon." 

The  appeliante,  hoirever,  conoeding^  tfaeee  to  be  the  faeta, 
insist  Uiat  the  contract  waa  not  within  the  prohitMticHi  d 
public  policy  because  the  restraint  w«b  but  partiaL  Con* 
tracts  in  partial  restraint  cvf  trade  which  the  law  auadains 
are  thoae  which  are  entered  into  by  a  rendor  of  a  bosi* 
nesa  and  its  goodivlll  with  liis  vendee,  by  which  tiie  Ten-* 
dor  agrees  not  to  engage^  in  the  same  busineaa  wiihiu  a 
limited  territory,  and  the  restniiiit,  to  be  Talid,  must  be  no 
more  extensive  than  is  reasonably*  necessary  for  tha  pit>iee- 
tion  of  the  vendee  in  the  enjoyment  of  the  business  purcliased. 
But,  in  the  present  case,  Uiere  is  no  purchase  or  sale  of  any 
business,  nor  any  other  analogous  circumstances  giving  to 
one  party  a  just  right  to  be  protected  against  com peti lion 
from  the  otlier.  AH  the  niemhers  of  the  association  are  en- 
gaged in  the  same  business  within  the  ssme  territory,  and 
tlie  object  of  the  association  is  purely  and  simply  to  silence 
nnd  stifle  all  competition  aa  bet%veen  its  members*  Ko  equi- 
table reason  for  such  reFtrnint  exists'';  Mere  v*  Bennett^  140 
111.  69;  83  Am.  SL  Rep.  216. 

The  test  question  in  erery  case  like  the  present  is  whether 
or  not  a  contract  in  restraint  of  trade  exists  which  is  injuri- 
ous to  the  public  interests.  If  injurious,  it  is  void  as  against 
public  policy.  Courts  will  not  stop  to  inquire  as  to  the  degree 
of  injury  inflicted.  It  is  enough  to  know  that  the  natural 
tendency  of  such  contracts  is  injurious. 

So  it  is  obviously  immaterial  whether  the  restraint  be  gen- 
eral or  partial.  The  application  of  the  rule  does  not  depend 
upon  the  number  of  those  who  may  be  implicated,  nor  the 
extent  of  space  included,  in  the  combination,  but  upon  tlie 
e'xistcnce  of  injury  to  the  public.  One  combination,  consist- 
ing of  but  part  of  those  engaged  in  a  given  branch  of  trade, 
may  amount  to  a  practical  monopoly;  while  another,  less 
extensive  in  its  scope,  may  as  well  bring  disaster  in  its  train. 
The  difl'erence  lies  only  in  degree,  but  equally  forbids  the  aid 
of  courts.  In  More  v.  Bennett,  140  111.  69,  33  Am.  St  Rep. 
216,  where  a  combination  had  been  fornied  among  some  of 
the  stenographers  in  the  city  of  Chicago,  Mr.  Justice  Baily 
said:  *'True,  Ihe  restraint  is  not  so  fur  reaching  as  it  would 
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iuMre  Inbb  if  all  the  Alen^gnai^herB  in  Hie  dty  bwl  joined  tfas 
jLBBacifttioB;  Jbuti  eo  far  as  it  Yoca,  aX  da  of  '^  pieaieRly  tiie 
•8ame>ohAiAOtBr,  pnedttoee  ibeaaiae  Asaikltayjmd  ieaul^jeot  )to 
the  samB  Jegal  objeotion.  •  •  •  •  We  cam  «ee  no  iegad  di ff»r» 
eiice  between  the  xeatraint  «n  competition  ivliirh  it  jiow  exer- 
cisee,  and  that  which  it  erxU  •eaerciae  w^hen  it  is  in  tapositioD 
to  dictate  terms  to  all  wlioarB  engaged  in  dSie  buBmess,  mnd  to 
all  wliO'may  wish  toobtaim  ibe-servaeesref  aftenegnaphicTeiMUi^ 
era."  So  Jio  €ne  can  fcnr  a  moment  doufat  tint  xnorBsevioiis 
injury  would  result  to  4ensely«etti]ed  thantosa  mooib  hirger 
district  with  scattered  population*  Thus  a  combination  to 
raise  the  prioeof  breadstufib  would  cause  serious.loss  in  a  cityi 
while  it  would  be  comparatively  harmless  in  an  agricultural 
state.  ^' We  can  scarcely  conceive,"  said  Mr.  Justice  Marr,in 
Teaoi  ^Standard  OU  Co.  ir.  Adoue,  88  Tex.  650,29  Am.  St.  Rep. 
600,  ^* how. mere  territorial  limits  can  be  the  oontvolling  test 
in  all  instances  of  the  legality  of  the  restraints  imposed  upon 
the  ordinary  course  of  trade.  The  -criterion  may  do  very 
well  when  applied  to  the  oeonpatian  or  profession  of  one  man 
or  even  a  few  individuals;  .tar  neither  their  labor,  iudustry, 
husiues'&i,  nor  «ervioas  may  be  so  nooessapy  'to  the  public  as 
not  to  be  dispensed  with  without  inconvenienoe  or  injury^ 
It  appears  to  us,  however,  that  thercBBse  is  very  different  in 
regard  to  trade  in  articles  of  prime  necessity,  or  even  lof  ^ery 
frequent  use,  among  a  large  number  of  persons  in  a  given 
locality":  Hooker  v.  Vandewater^  4  Denio,  849;  47  Am.  Dec 
258;  Slanton  v.  Mien,  5  Denio,  434;  49  Am.  Dec  282;  More 
V.  Bennett,  140  111.  69;  83  Am.  8t.  Bep.  216;  Hilton  v.  Eeker^ 
ley,  6  £1.  &  B.  66;  India  Baggage  Aesn.  v.  Koch,  14  La.  Ann. 
164;  Central  Ohio  Salt  Co.  v.  Outhrie,  85  (Mo  fit.  666,  and 
Morris  Rwn  Coal  Co.  ^,  Barclay  Coal  Co.,  68  Pa.<St.  178;  8  Am« 
Rep.  159^  were  all  cases — and  they  «how  the  trend  of  deci- 
sions in  this  country — in  which  oomd)i nations  in  restxadnt  of 
trade  were  partial  in  respect  of  the  number  of  persons  im- 
plicated aTid  territorial  limits,  asid  wejre  yet  held  onjarious  to 
the  public  intereste,  and  therefore  void  as  against  public  pol- 
icy.   The  true  test  was  the  effect  upon  public  interests. 

So,  if  the  natural  tendency  of  such  contracts  is  to  injuri* 
ously  affect  public  interests,  the  form  and  declared  purpose 
are  immaterial.  Courts  will  not  lend  their  aid  in  illegal 
transactions,  no  matter  how  disguised.  Thus,  where  a  con« 
tract,  entered  into  by  the  grain-dealers  of  a  town,  which,  on 
its  face,  indicated  that  they  had  formed  a  partnership  for  the 
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purpota  of  dealing  in  grain,  but  the  troe  object  of  which  wia 
to  form  a  aacret  combination  ^**  which  should  atifle  all  com- 
petition and  enable  the  parties  to  control  prices,  was  held 
▼Old  on  the  ground  of  public  policj:  Croji  ▼.  IlcCammi^^ 
79  111.  346;  22  Am.  Rep.  171;  India  Baggage  A9an.  y.  Kod, 
14  La.  Ann.  164,  is  to  the  same  eflfecU 

The  appellants  insist  that  restraint  of  trade  in  the  neeessi- 
ries  of  life  onlj  is  within  the  prohibition  of  public  poliej. 
No  standard  has  been  furnished  by  which  to  ascertain  what 
oonstitute  these  with  reference  to  the  general  public.  But. 
assuming  that  beer  is  not  among  them,  it  is  e<)uallj  within 
the  reach  of  the  rule.  The  law  recognizes  it  as  a  ooiiimoditj. 
regulates  its  sale,  it  is  ^an  article  of  daily  consumptloD,**  and 
the  court  should  refuse  to  aid  in  any  attempted  imposilkin 
opoif  the  public  by  means  of  illegal  combinations.  The  &ct 
that  coal  was  *'an  article  of  prime  necessity"  was  not  men- 
tioned as  esBential  to  the  illegality  of  the  combination  which 
was  involved  in  MarrU  Run  Coal  Co,  ▼.  Barclay  Coal  Co.,  6S 
Pa.  6t.  173, 8  Am.  Rep.  159,  but  was  suggested,  arguendo^  as  an 
aggravation  of  the  injury  done  the  public  The  whole  course 
of  discussion  there  shows  that  injury  to  the  public  was  re- 
garded as  the  true  test  of  illegality. 

Appellants  also  insist  that  ^*  equity  will  not  permit  the  fund 
Accumulated  here  to  be  locked  up  forever,  or  dishonestly  appro- 
priated by  defendants,''  but  will  compel  a  settlement,  accord- 
ing to  good  conscience,  even  with  a  partner  in  an  illegal 
transaction,  a  fortiori  with  an  assignee  wholly  innocent  of 
participation  in  or  knowledge  of  the  alleged  illegalities. 

^The  test,  however/'  as  was  well  said  by  the  learned  judge 
below,  '*  is  whether  the  plaintiff  requires  the  aid  of  the  illegal 
transaction  to  establish  his  case;  if  the  plaintiff  cannot  open 
his  case  without  showing  that  he  has  broken  the  law,  a  court 
will  not  assist  him:  Swan  ▼•  ScoU^  11  Serg.  A  R.  164;  MnrrU 
Run  Coal  Co.  v.  Barclay  Coal  Co.,  68  Pa.  St  173;  8  Am.  Rep. 
159."  ''The  objection,"  said  Liord  Mansfield  in  Hoiman  v. 
Johnson,  Cowp.  343,  ''that  a  contract  is  immornl  or  illegal,  as 
between  plaintiff  and  defendant,  sounds  at  all  times  very  ill 
in  the  mouth  of  the  defendant.  It  is  not  for  his  sake,  how- 
ever, that  the  objection  is  ever  allowed,  but  it  is  founded  io 
general  principles  of  policy,  which  the  defendant  has  the 
advantage  of,  contrary  to  the  real  justice  as  between  him  and 
the  plaintiff— by  accident,  if  I  may  so  say.  The  principle  of 
public  policy  is  this:  Ex  dolomalo  non  oritur  actio.    Mo  court 
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will  lend  its  aid  to  a  man  who  founds  his  cause  of  action  ^^ 
upon  an  immoral  or  an  illegal  act.  If,  from  the  plaintifTs 
own  stating,  or  otherwise,  the  cause  of  action  appears  to  arise 
ix  turpi  cauaa^  or  the  transgression  of  the  law  of  this  country, 
there  the  court  says  he  has  no  right  to  be  assisted.  It  is 
upon  that  ground  the  court  goes,  not  for  the  sake  of  the 
defendant,  but  because  they  will  not  lend  their  aid  to  such  a 
plaintiff.  So,  if  the  plaintiff  and  defendant  were  to  change 
sides,  and  the  defendant  were  to  bring  his  action  against  the 
plaintiff,  the  latter  would  have  the  advantage  of  it,  for  where 
both  are  equally  at  fault,  potior  est  conditio  defendentia"  As 
the  bill  here  bears  upon  its  face  the  evidence  of  the  turpitude 
of  the  transaction  out  of  which  the  plaintiffs'  demand  arises, 
it  is  plain  upon  this  principle  that  the  court  must  have 
refused  ita  aid  had  the  Enterprise  Brewing  Company  itself 
been  the  beneficial  claimant;  and  its  assignees  stand  in  no 
higher  right.  Notice  of  the  character  of  the  combination  was 
in  the  channel  of  the  assignees'  title,  and  lience  they  are  not 
'* innocent  of  participation  in,  or  knowledge  of,  the  illegality" 
of  the  combination,  and  must  be  treated  as  having  taken 
subject  to  the  disabilities  of  their  assignor:  Chnviberlain  v. 
Barnes,  26  Barb.  160;  Riddle  v.  Hall,  99  Pa.  St.  116.  It  fol- 
lows that  there  is  no  error  in  the  decree,  and  it  should  be 
affirmed. 

Decree  affirmed  and  appeal  dismissed  with  costs  to  be  paid 
by  appellants. 

CoMBUfATiOKB  Df  RsffTRAiHT  OF  Tbadb. — ^AU  oomblnationa,  whether  of 
capitaliatt  or  workmen,  for  the  parpose  of  influencing  trade  in  their  special 
favor,  by  raiting  or  reducing  prices,  are  illegal,  and  such  ngreemeuts  will 
not  be  enforced  by  the  courts:  More  v.  BenneU,  140  HI.  69:  83  Am.  St  Rep. 
216,  and  note;  Vulcan  Powder  Co.  v.  UercuUe  Powder  Co.,  96  Cul.  510;  31 
Am.  St  Rep.  242,  and  note.  Combinations  of  individuals  fonned  for  the 
{Hirpoee  of  stifling  oompetitiou  in  trade  are  against  public  policy  ami  void: 
TexoM  etc  OH  Co,  t.  Adoue^  83  Tex.  650;  29  Am.  St  Rep.  690,  and  note. 
See  further  on  this  subject*  BoAn  Mfg.  Co.  v.  HoiHe,  54  Minn.  223;  40  Am. 
St  Rep.  319,  and  note,  and  the  note  to  People  w.  North  River  etc  Re/Ming 
Co.,  IS  Am.  St  Rep.  873. 

CONTRAOTB  IN  RbSTKAINT  OT  TlUDl  VoiD  AS  AOAINST  PUBLIO   PoLICT. 

Though  the  restraint  of  trade  imposed  by  contract  is  but  partial,  it  will  not 
be  enforced  if  it  is  unreasonably  injurious  and  oppressire  to  the  public:  (7m* 
eago  Gas  etc  Co.  t.  People'*  Que  etc  Co.,  121  111.  530;  2  Am.  St  Rep.  124, 
and  note;  Teme  etc  Oil  Co.  r.  Adoite,  83  Tex.  650;  29  Am.  St  Rep.  690,  and 
note.  See,  also,  the  eases  and  notes  on  this  subject  colleoted  in  the  note  lo 
Chitpin  ▼•  Brown^  32  Am.  St  Rep.  301. 
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ComrKAcm  nt  Rrstraiiit  of  Tbadi— NiciasAKiB. — ^A  coninct  to  avoid 
0ompeUtM»  «od  re^ltfte  priefv,  where  the  artiele  to  be  so)d  n  not  of  prea 
•eoeMity  mot  m  «to^  ODinnodity,  uncit  in  reettmint  of  trade: 
gkm  He.CQ.%,  Mmiia  Oaaemi  Ca^  154  MaM.  9^  36  Am.  6L  Bepu  2 

Equity — Exro&CEiUBiT  ov  Tyv^r  C^^mtbacib. — ParUae  to  an  ffieiel 
agreement  ttand  in  pari  delicto^  and  neither  ean  eufocoe  the  ^reejaa: 
mgamtt  the  other:  QarrtU  r.  KatuoM  City  Coal  Jifin.  CTo.,  1 13  Mo.  330;  ^ 
Aoi.  St.  K«p.  711,  «nd  note;  Broota  ▼.  Cooper,  50  N.  J.  Eq.  761;  35  Am.  ft 
&^  79aL  aad  note.  Uenrti  wUl  not  enfvroe  the  .ocaciitirai  «ff  aa  ilbjal 
contract;  Chodrick  v.  TenjMy,  144  IlL  422;  36  An.  St.  Ifejk  459,  aaii  netc 
X«ry  V.  Spetuxr,  18  Col.  532;  36  Am.  St.  l^p.  303^  and  nota;  £a«»aa  i. 
P/iHlip$,  4J  Kan.  361;  13  Am.  St  Rep.  292;  Leonard  t.  To^  114  S.  Y.Xl: 
11  Am.  St  Rep.  667,  anA  note.  See  the  extendetl  notes  to  Woods  r.  ArA 
mong,  25  Am.  Rep.  67*,  and  Sh  Jjmnw.  Treoino,  30  Am.  Bep.  HIS. 

AanaiiHKiiT^RiaBn  av  AasiOKiBBi. — ^Baeh  moeeettva  assignee  of  a  chow 
Ib  action  takes  it  subject  to  the  sqaitiesajciatiBg  hetsiaon  the  arip*'^'*""^'* 
and  his  immediate  assignee:  CommereialJVaL  Battk  ▼•  Bmrck^  141  IU.5I9;  S3 
Am.  St  Rep.  331,  and  note.  A  party  entitled  to  a  share  or  the  whole  of  a 
reoognisanoe  «aanot  assign  it  so  as  to  defeat  any  legal  or  equitable  defense 
to  which  it  was  anbjeot  in  the  hands  af  the  «Mignar:  Smtom  ▼•  WiUm, « 
Uoiist.  522j  22  Am.  St  Rap.  368. 


Hague  v.  Ha  (tub. 

pai  PcxMBrLVAiOA  *teai«,  MB.] 

A  Ck>VTiTAKCB  OR  Dkvisb  TO  Sarab  H.  AND  Ukr  Chtldrkn  raaftsvlMr 
a  life  estate  with  a  remainder  in  fee  to  her  children  mm  a  claas.  Il^r 
after-born  children  are  entitled  to  participate  in  the  benefita  of  s&cJ 
devise  or  conveyance. 

TT.  0.  QuileTy  for  the  appellants. 
Bamud  Einrng^  for  th«  appellee. 

^'  GfiEEN,  J.  Although  tine  .g^aDiees  in  the  deed  ne 
designated  as  ''6arah  Jane  Hague  and  her  children,*'  which^ 
if  the  children  were  crtrangers,  would  constitute  thera  all  ten- 
ants in  conimcxn,  it  must  be  adujitted  that  the  weight  of 
authority  holds  the  mother  to  be  only  a  tenant  for  life.  Shir- 
lock  V.  Shirlockj  5  Pa.  St.  367,  w4iich  'held  the  mother  und 
children  to  be  tenants  in  cotninon,  has  never  been  followed, 
and  has  been  several  times  questioned  and  departed  from  id 
Buhsequent  cases,  and  carfnot  now  be  regarded  as  aathority. 

In  Coursey  v.  Davis^  46  Pa.  St.  25,-84  Am.  Dec.t5il9, 4;he  eob- 
ject  was  fully  considered  •*•  in  sn  elaborate  nnd^exhanstrve 
opinfon  by  Mr.  Jn^rtfce  Rend,  in  which  tlie  ruling  in  Shirlorl 
V.  Shirlockj  6  Pa.  St.  367,  was  distinctly  repudiated.     The 
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word9  of  the  grant  in  Cowrwey  r.  Z^m;  46^  Pjk  St.  25,  84  Am. 
Detr.  519,  were^  *'  to  thv  saiti  Mildred  Antr  Pnvfs  and  her 
children  exclusivelj,  anrd  their  hefrs  ami  aesignsr,  to  have  and 
to* hold  the  ppomisee  to  the  sard  SfildreiJ  Ann  Davis^  and  ta 
her  children*  escl^fH^ely,  and'  their  hcfry  and  aspfgnB,**  and 
we  held  that  these  worch  Tested  in  Mildred  Ann  Davis  a  hfe 
estate  only,  with  rematnder  m  fee  to  her  ehildren  a»  a  class, 
BO  that  those  in  bei^n^  fft  the  date  of  the  deed,  as  well  as  those 
subsequently  born,  would  be  entitled  to  take  in  the  distribu- 
tion, on  the  termioa'tion  of  the  Hfe  estate  at  her  death.  We 
can  see  ne  material  difference  between  the  words  of  the  gra^it 
in  that  case  and  in  this. 

In  W)Ut0  y.  Waiianmon,  2  Grrant  Cas.  249^,  we  held  that  a 
diped  to  A  '*fer  the  use  of  the  wife  and  children  of  B,"  conveys 
a  life  estate  to  the  wife  of  B  with  remainder  teher  children; 
and  the  children  take  as  a  class,  and  not  individually* 
embracing  children  in  6888  and  those  thereafter  bom.  Mr. 
Justice  Strong,  in  the  course  of  the  opinion,  referring-  to  the 
declaration  of  trnet,  said:  ^^ITnder  that  declaration,  what 
interest  did  she  take?  Was  it  a  life  estate,  with  remainder  to 
her  children,  or  was  it  s  tenancy  in-  eoramon  with  themT 
The  court  below  thoifght  it  was  the  fermer,  and  so  instructed 
the  jury;  We  incline  to  concur  in  that  opinion.  Under  tluit 
declaration  the  ehildren  take  as  a  cl'afisv  not  individually. 
The  gramt  is  not  to  the  child^ren  then  m  esse^  bat  ft  embraced 
those  after  bom^  It  was*  the  gift  of  a  father- for  the  benefit  of 
his  descendants.  If  the  time  of  the  distribution  was  the  dnte 
of  the  gift,  then  after-bom  children  must  have  been  excluded; 
for  where  a  gift  is  to  a  clase,  the  rule  is  that  the  time  of  dis- 
tribution defines  the  individuale  who  constftute  the  class.'' 

In  Wolford  v.  Morgenthaly  91  P)a.  St.  30,  the  words  of  the 
grant  weee  to  truMees  named,  ^in  trust  for  the  use  and  bene- 
fit of  Margaret  Morgenthal  and  her  heirs  forever,  that  is  the 
children,  if  any,  begotten  by  Frederick  Morgenthal;  and  her 
dfaughter,  Elizabeth  Wire,  is' to  be  made  eqnal,  to  he  for  them 
and  their  heirs  forever,  after  the  decease  of  Frederick  Morgen- 
thal, her  present  husband."  Elizabeth  Wire  was  a  da.ughter 
of  Margaret  by  a  former  marriage.  Mr.  Justice  Mercur, 
delivering  •**  the  opinion,  said:  "The  same  estate  vested  in 
Elizabeth  as  if  she  had  been  begotten  in  lawful  wedlock  by 
Frederick  upon  the  body  of  Margaret.  It  therefore  follows  thnt 
the  word  "children  "is  not  a  word  of  limitation,  but  a  word 
of  purchase:  Melsheimer  v.  GrosSf  58  Pa.  St.  412.     What,  tiien, 
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is  the  60tata  taken  by  Margaret,  and  by  the  children  respect- 
ively, including  Elisabeth?  The  answer  ia,  the  mother  took 
a  life  estate  with  remainder  in  fee  to  the  children  as  a  cla^. 
It  was  a  vested  remainder  in  fee  in  Elizabeth,  who  was  liTiiig 
at  the  time  of  the  execution  of  the  deed,  and  opened  to  let  in 
the  nfter-born  children  as  their  births  respectively  took  place'': 
Citing  many  authorities.  In  Conney  v.  Dav%»^  46  Pa.  St  2a, 
84  A  in.  Dec.  519,  also,  we  decided  that  after-born  childreu 
were  let  in  until  the  death  of  the  mother. 

It  will  be  perceived  that  in  all  the  foregoing  cases  it  was 
held  timt  the  mother  took  only  an  estate  for  life,  and  that  the 
children  took  the  fee.  And,  in  determining  what  children 
were  embraced  in  these  several  grants,  we  held,  in  all,  that 
the  time  of  distribution  was  the  death  of  tlie  mother,  and  that 
all  after*born  children  up  to  that  time  were  entitled  to  partici- 
pate. 

The  same  rule  was  held  in  HashinB  v.  Tttie,  25  Pa.  St  249, 
wliere  a  testator  devised  as  follows:  **I  furlher  will  that  the 
phintation  I  bought  of  my  son  Robert,  lying  near  Hills  Mill, 
shall  be  equally  divided  amongst  my  son  Robert's  children, 
he  and  them  enjoying  the  benefits  of  it  whilst  he  lives."  We 
held  that  children  born  after  the  death  of  testator,  and  living 
at  the  death  of  Robert,  participated  equally  with  those  bom 
before.  Lowrie,  J.,  said:  *'\Ve  think  tliis  case  falls  within 
the  rule  that  on  a  limitation  to  a  class,  which  may  include 
persons  not  yet  born,  the  time  of  the  distribution  defines  the 
members  that  are  to  constitute  the  class." 

To  the  same  effect  is  Oemei  v.  f^n^  31  Pa.  St.  94. 

The  foregoing  authorities  indicate  clearly  that  the  decree 
recommended  by  the  master,  and  adopted  by  the  court  below, 
was  entirely  correct,  and  must  be  affirmed. 

Decree  affirmed  and  appeal  dismissed  at  the  cost  of  the 
appellants.  

CONVKTAMCS  TO  WOMAV    Ain>   BmBL  CBILDESH  ^  EsTATB  OaASTBD. — A 

oouveyauce  to  a  married  woman  and  the  hein  of  her  body  by  a  specified 
httsbaud,  from  whom  the  ooutideration  movea,  paaeei  only  a  life  estate  to 
the  woman  herself,  bt4  her  children,  whether  bom  before  or  after  the  execu- 
tiou  of  the  deed,  take  a  yeated  estate  in  the  remainder:  Fletcher  ▼.  T^kr,  92 
Ky.  145;  30  Am.  St^  Rep.  684,  and  note.  A  deed  to  a  woman  and  her  chil- 
dren begotten  by  a  specitied  busbaud,  forever,  conveys  a  life  estate  to  the 
wife  with  a  remainder  to  her  children  begotten  by  the  designated  husband: 
li^jUine  y.  Arthur,  91  Ky.  63;  34  Am.  St.  Rep.  162.  Under  a  devue  by  a  hus- 
band to  bis  wife  and  children  the  wife  takes  a  life  estate  only,  unless  then 
iM  sututi  Other  provision  in  the  Will  sbowiux  a  contrary  intent:   ^^'etuta'  v 
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Weaver,  92  Ky.  491  s  S6  Am.  Si.  Rep.  404.  Set  the  ootet  to  Larten  r.  /oAji- 
eon,  23  Am.  St.  Rep.  409,  410^  and  Carpenter  t.  VanOimder,  11  Am.  St. 
Rep.  99-107,  where  this  rabjeot  is  thoreaghly  diseassed.  See^  alao,  the 
reoent  esse  of  Ta^lar  t.  Belk  IM  Ps.  St.  651}  S8  Am.  St  Rep.  857,  and 
note. 

Ebtati»— Rioan  o&  Aitsb-bosv  CttiLDmnr.— For  instanees  in  which  it 
was  held  that  the  estate  in  remainder  would  open  and  let  in  persons  bom 
after  the  testotor's  death,  see  the  noU  to  Kmd  r.  Ckmrdk  ^  8U  Mkkaet,  92 
▲ok  St.  Rep.  99^  where  the  easssareeoUeoted. 
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Aamua^ timafor  filing  tcanaoripi  imjf  bA.Uiiiifee4 by  soleof  «Mrt;.6Sflk. 

Award,  ofibr  and  aooeptaace  of,  oonttitata  »  binding  oontem^  Ml» 
ofifer  of,  when  may  ba  withdrawn,  660. 

BoHDS,  monioipal,  iafloed  witboAtanthouity  an  void,  490. 
nuinioi^al,  pufiohaaer,  of  what  mnafe  taka  noiioa,  49ft. 
Books  and  Fafkbs,  prodaction  of  in  OTidenca,  prooaadingt  to  eompal,  S89-' 
894i 

CABEitRS,  bills  of  lading,  sbtpper,  when  bound  by,  270L 

most  receive  all  freight  offered,  270. 
CiRLDRm,  degree  of  oare  exacted  of,  792. 

liquor,  sales  of  to,  prosecutions  for,  821* 

on  track  of  railway,  duty  to,  81 1. 

atatutes  exdnding  from  bsr-rooins,  820. 

CbLLATKRAL  nTHKRITANCB.      See  TaXIS. 

CoLLATBRAL  Skcurities,  Waiving  mechanics'  liens  by  taking,  702-768. 

CoNrKsaiONS  under  oath  by  party  accused  of  crime,  523,  524. 

CoNBTiTOTioif AL  Law,  collateral  inheritance,  taxation  o(  validity  of^  580, 

581. 

statutes,  subject  of,  when  snflBciently  expreased  in  title,  3QI« 

statutes,  void  in  p»rt,  when  void  in  whole,  303. 

Contract  for  benefit  of  third  person,  who  may  sue  thereon,  6G2L 

with  municipality  to  supply  water,  citizen  may  not  sue  thereon,  68Z 

COMVSTANGBS,  after- acquired  title,  enuring  of  title  by,  722. 

by  grant,  bargain,  and  sale,  operation  of,  as  to  subsequently  acquired 

title,  722. 

to  a  woman  and  her  children,  effect  of,  902L 

OoRTORATiONS,  books  and  papers  of,  officers  may  be  required  to  produoa  in 

evidence,  391. 

constitutionality  of  statute  fixing  the  time  when  payment  must  be  made 

by  them  to  their  employees,*  133» 

de  facto,  what  essential  to,  162. 

foreign,  process  sgainst^  on  whom  must  be  served,  837« 

foreign,  when  may  be  sued,  837. 

jurisdiction  acquired  by  serving  process  on  officer  temporarily  within 

the  state,  837. 

Courts,  probate,  powers  of,  645. 

rules  of,  639-645. 

See  Rules  or  Gottrt. 

Cbihiral  Law,  same  act  may  constitute  a  crime  punishable  both  by  mo- 

Dteipal  onHnanoe  and  by-  state  laws,  672. 

statements  and  confessions  made  under  oath,  admissibility  of,  523^ 

MM: 

nAMA/i»fl^  prospective  profits,  when  not  proper  elements  o^  16S» 

(906} 
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Oiao^  MknovUdgm«iil^  tfllMl  of  error  is  onuMioa  of 

ftia 

8m  CovTBTAircaL 

DifiMrno*  of  da*  proof  of  Uw«  S38^  0SS. 

of  ottoor  dMfado^  6L 

of  proximato  oaiiM,  M. 

of  pnblio  olBoo,  023. 

of  rootooabU  doabt»  S5Si 
DnooTSET,  right  to^  whether  takoa  away  bj  otaiateo  making 
teat  witaeeaee*  SSS^  MH 

BAammT  for  paieage  of  light  and  air  orer  poblio  etreel^  8gi-328L 

BLaonona.  ref  lual  of  legsl  rotee,  ooateot  beeaaie  of,  40L 

EiuiiaitT  Domain,  damegea  which  are  reooverabU  in  proooedinge  aadei; 

480. 
private  property  eannot  bo  taken  nnder,  for  priTate  nae^  77L 
BiiTmmia,  teoaocy  by,  how  created,  429. 
Eratis  or  DaoiUBHTS.    See  Probata  Pabhtio!!. 
EriDBMca  againet  one's  self,  party  is  not  required  to  prodveo  at  the  eon- 

mon  law,  888. 
books  and  papers,  affidavit  to  proeare  order  for  prodnctiaii  or  inapectios 

of,  what  most  sUte,  890-392. 
books  and  papers,  attorney  will  not  bo  compellod  to  prodneo  his  dientX 

893. 
books  and  papers  belonging  equally  to  both  parties,  889. 
books  and  papers  constituting  privileged  communications^  893^ 
books  and  paper*,  copies  of,  party,  whan  may  be  compelled  to  aBow 

making  of,  388-390. 
books  and  papers,  discoyery  of,  may  be  had  in  equity,  389. 
books  and  papers,  duty  of  each  party  to  prodnce,  390. 
books  and  papers  in  possession  of  eervaut  or  agent  of  ono   of  the 

parties,  388. 
books  and  paperi,  inspection  of  ooaKl  not  lie  obtained  at  the  eommoo 

Uw,  388. 
books  and  papers,  lunatio  or  infant  cannot  be  required  to  produce^  39L 
books  and  papers^  motions  to  produce,  practice  upon,  390. 
books  and  papers,  of  a  private  character,  what  parts  may  be  inspected, 

803. 
books  and  papers  of  an  incriminating  natnre,  party  cannot  bo  con* 

polled  to  exhibit,  392. 
books  and  papers  of  an  incriminating  nature^  who  may  object  to  pro- 
duction of,  392. 
books  and  papers  of  corporation  not  a  party  to  the  aotton,  391. 
books  and  papers  of  corporation,  officers  may  bo  required  to  prodaofl^ 

391. 
books  and  papers,  order  for  production  o(  how  enforced,  396. 
books  and  papers,  proceedings  to  compel  production  of,  practice  under 

the  federal  stotntes,  394. 
books  and  papers^  production  of,  showing  which  moat  bo  made  lo  pre- 

euro  order  for,  390. 
books  and  papers,  secondary  evidenoo  of,  when  admissible,  888. 
books  and  papers,  statutes  regulating  or  requiring  prodnction  of,  889. 
books  and  papers  will  not  be  taken  from  possession  of  their  owner  for 

purposes  of,  390. 
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Btidstvci,  efronmftantial,  what  ■nffioient  to  laitain  oonTiotion,  854. 

•ooftfisioos  before  examiniag   magUtrate   moel   ba   ehown  to   bar* 

been  volantary,  623. 
oonfeMioDt  ia  writing,  parol  evidence  of,  623. 
oonfeeiions  made  at  a  coroner*!  inqaeet,  523. 
eonfeasiona  made  before  an  examining  magistrate,  523. 
eonfoMiona  made  under  promise  of  immunity,  subaequeat  bad  faith  of 

party  making,  523. 
eonfeasiona,  plea  of  guilty  may  be  admitted  aa,  523. 
oonfessious  under  oath  are  ailmissible  if  the  party  making  them  was  in* 

formed  of  his  rights,  522. 
eonfessions  under  oath  made  before  a  grand  jury,  523. 
confessions  under  oath  made  by  a  person  not  informed  of  hia  righta  an 

not  admissible  against  him,  523b 
oonfessious  under  oath,  statements  at  a  former  trial,  52Ai 
confessions  under  oath,  when  not  admissible,  524. 
declarations  of  agent  made  after  an  accident,  502. 
declarations  of  vendor  after  a  sale  of  his  property,  203. 
discovery  of,  right  to.  whether  taken  away  by  statutes  making  parties 

witnesses,  etc,  389,  390. 
documentary,  which  parties  may  be  required  to  prodace,  392,  398. 
documents,  witness  not  a  party  to  the  action  may  be  required  to  pro* 

dnoe,  393. 
examination  of  party's  person,  when  may  be  compelled,  394. 
in  possession  of  adverse  party,  how  procured  at  common  law,  888. 
letters  between  parties,  compelling  production  of,  393. 
of  character  of  peace  and  quietness  in  prosecutions  for  homicide,  410. 
procedure  to  compel  production  of  books  and  papers,  894-H90. 
statements  made  under  oath  before  a  party  is  accused  of  crime,  523. 
telegraph  messages  in  hands  of  oflBcers  of  a  corporation  must  bo  pro> 

duced,  893. 
SzAifiif ATioH  of  the  person  of  a  party  to  an  action,  when'may  be  com* 

pelled,  394. 
ExxconoN,  justification  of  officer  acting  under,  104. 
£zTRADiTioiT,  crime  not  included  in  treaty  of,  whether  aoonaod  may  be 

tried  for,  186. 
foreign  nation  may  surrender  fugitive  though  there  is  no  treaty  requir* 

ing  it  to  do  so,  187,  18a 
light  to  try  prisoner  on  another  charge,  187. 

HiORWATS,  right  of  landowner  to  use  for  temporary  purposes,  74k 
HoaBAXD  aud  Witt,  change  of  possession  on  sale  of  chattala  by  ono  to  the 
other,  203. 
necessaries,  power  of  wife  to  bind  husband  for,  738. 
when  hold  property  as  tenanta  in  common,  aa  joint  tenants^  and  when 
by  the  entireties,  429. 

I]n>icrMBicT  for  larceny,  value  of  property,  statement  of,  when  iufficiont^ 
569. 
for  robbery,  whether  must  state  the  value  of  the  property  taken,  569. 
time  of  the  commission  of  the  offense  should  be  stated,  264. 
IvaunAKOB,  interest  of  assured,  failure  to  disoloso  nature  and  oxtont  o^ 
359. 
Interest  of  assured,  sufficient  to  sustain,  859l 
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InriiAifCiB;  1fmttsif<mr  Mgaimt  aeHanv  trpmi  polfcy*  of!  7S0L 

M  Ufeof'  oira  iwiwnr  for  tiM  bHiellfe  mt  man^Hut,  wbmib  i  ihlioMhif  wffl 

•apporti  886. 
temporary  Tacation  of  iBa  iBWuaJ  piiiiiiwn  7S8L 

JvooMiNT  as  aridaaMi  o£  inrtflTitudn—  in.  actUiiw  Imlwiian  tiiird 
103. 
docketing,  omiMion  ia  of  tbe  middle  name  o(  the  deCeadaa^  61b 
of  other  statee,  ]«ciadictioii»  right  to  in<yiiBa  inte^  87SL 
JoftiUMCTXtHi  oreff  foreign  eor^ovatiaaa  baaad  on  aerTioa  ol  p* " "  ■■■  «a 

within  the  tUte,  864. 
JuKT  Trul^  rule  oi  eourt  exacting  |^j<n«iit  in  advanco  of  feaa  fo^  6IIL 

Lnaa,  «aliee^  wfaea*  mferalile^  871. 

newspaper,  liability  of  for,  874. 

privileged  eooiinanieatiooa,  dkiaiCfini- of,  87SL 

public  office,  criticMm  of  eaadidato  for,  874. 
Light  and  Air,  eaeomeui  of  lot*^wiior»to  roeeifv  fraor  pBWi  etwl^  32}- 

pnblie  itreetii  paeMigo^ot  oivoroMni  not  be  obatmetad,  38^-SB0k 

liAsrnn  a  no  Skrvart.  mamben  of  9k  family  are  yraramod  to  aanro  eno  aa. 

other  gratuitoaily,  80. 

▼ice- princi  paid,  foremen,  whether  are,  94. 

▼ioe*priiicipala,  train-diapatchert  are,  94. 
IflcUAiiiGi*  LiKMfl,  collaferal  eecaritieeft  caaet  holding  that  tho  taking  of  b  e 
waiver  of,  763-765. 

oontcacte  which  amount  to  waivera  ol,  763. 

difference  betMreen  and.  eqjaitable  liens,  76flL 

for  construotinn  of  railway,  priority  over  constrnetion  mcrtgagei^  76& 

jndginent  for  indebtedness  doea  not  release  or  wsive^  761,  76^ 

mortgage  security  is  not  inconsistent  with,  765. 

priority  over  vendor *s  lien,  771. 

promissory  notes  payable  at  the  time  subsequent  to  that  whan  the  daim 
must  be  filed,  762.. 

promissory  notes  received  in  payment^  if  not  paid  when  due,  do  not  r^ 
lease  lien,  762. 

promissory  notes,  taking  of  does  not  release  or  waive,  761,  7621. 

waiver  of,  by  accepting  a  mortgage  on  the  same  property*  764. 

waiver  of,  by  taking  collateral  securities,  762. 

waiver  of,  does  not  arise  from  taking  a  note  for  the  amount  of  the  dobt^ 
76f. 

waieier  ol,  retaining' the* titio  to-maohineFy  fnroiehed  is  not  %  708* 

waiver  of,  taking  other  security,  general  rule,  765. 

where  the  partiee*iut£Dded'  payment  to  Uer  madh'ia  other  propsiiy^  763L 
MtafTAa  SvFPiiiRio,  daamigeB,  when*  recoverable  ^,  23ii 
Misi'AKB  or  Fact  caused  by  carelessness  and  inattontioo,  33» 
MoBTQAGX,  covering  after-acquired  property,  when  attaehea  thereto^  TSflW 
769. 

mechanic's  lien,  when  takes  precedence  over,  758^  759. 
McNiGiPAL  CouBORATiONA,.  Lujauction  sgaiust  legislative  acts  of,  253w 

legislative  control  over,  223,  224. 

ordinances  compelling  observance  of  Sunday,  693, 

ordinances  of,  vuid  in  yact  and  valid  in  part^  683. 
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MummPAL  Ckmnmsman,  slaoghiu^biMney,  ipmtnnoS  toi^fuIatA,  63A. 

•fc*eet«,  tfnrttiig  kit  ipaniJb  OMement  ii^  ior  ^rposes  of  Ijght  and  air, 

32& 
■treeto,  MUflmanfc^of  iot^MriMn  in  for  piiwgB  af  light  and  ale,  3a4-t328. 
streets,  elevated  jasJiwiys  an,  jight  el  te  •bslmot  ynssTge  of  iighl  and 

■air,  il26,  £27. 
streets,  grant  of  to  eitiien  or  corporation  for  priwkto  pmspoMs,  323. 
streets,  light  jywd  •ir:froin,  ii^anotiini'toiprement  olistniotion  o(,  324. 
streets,  light  and  air,  right  of  lot-owaer  Ao.  8^ 
streets,  obstrnotion  of  light  and  air  oyer,  t9A. 
streets,  pnblio  rights  in,  328. 

Navioiblb  Stbbaio,  dassi6oittiQn*df,'8n. 

NsGLianrOB,  coirtrTbirtory,  'qne^ion  df,  ^bm  *msgr  be  ditenninod  Ibf  the 

court,  68. 
NiooTiABLB  Instruhknts,  parol  OTidenoetoTsiry^edt  of  «nd  «f  fasdorse- 

meuts  thereon,  738. 
Notice  to  agent  or  attorney,  when  deemed ^DC^fiee  to  Ws  fvino^Ml,  161,  18Z 

OnioiBS  DB  Vaoto,  definition  of,  51. 

PaRTiTiON  in  probste,  143-148. 

nrsgr  of  anwnssity  implied  in,  103. 

See  Probatb  Partition. 
Patmbnt,  change  in  the  forjn  of  an  indelitodness  is  no^  761. 

promissory  notes  are  not  traated  as,  761. 
PaACTiCB,  statntory  remedies,  whether  eBclosivcor  concarreni,  6M. 
PRINOIFAL  anD  AoBiiT,  deolsrations  ol  the  iatter,  when  admiiiaible  as  eri- 

donoe  jbgainst  ithe  Iosduc,  :fi02. 
Privilbob  from  arrest  on  civil  process 'of  sntton  and  witaesssB,44. 

from  service  of  process  on  snitors  and  witnesses,  44. 
Probatb  PAnmTio^,  adTanoomeuts  may  lie  oonsidered  ia  making,  li8» 

adverse  titles  cannot  be  litigated  in,  1 42-1 44. 

adverse  titles,  decree  purporting  to  partition  is  void,  145. 

can  only  be  of  an  estate  held  by  a  decedent  in  aeveralty,  144. 

commissioners  to  make,  duties  of,  147. 

commissioners  to  make  may  give  one  party  a  right  of  way  over  the  land 
assigned  to  another,  148. 

oommissioners  to  make  mnst  be  gnided  by  the  decree  of  distribntioiv  147. 

commissioners  to  make  most  report  their  prooeeclinf^  149. 

commissioners  to  maikQ,  notioe  to  be  giwn  by,  146. 

commissioners  to  make,  poweis  of  and  libeir  jaode  of  pron— dii|g,  i43« 
148. 

commissioners  to  make,  qualifications  oT,  '146. 

commissioners  to  make,  statutes  authorizing  the  appointmont  ^,  Hi, 

commissioners,  vacating  report  oT,  causes  for,  149,  11H). 

eonclusiveness  of,  160. 

confirmation  of  is  necessary,  149. 

constitutionality  of  statute  authorizing,  140. 

dispute  as  io  title  when  may  be  decided,  142, 143. 

distribution,  entry  of  final  decree  of  precludes  further  aotloii,  14L 

effect  of,  150. 

equitable  title  cannot  be  considered  upon  or  affected  by,  144i 

grantee  of  heir  or  devisee  may  petition  for,  142. 

impeaching  for  fraud,  150. 
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Fbobatb  PAmimov,  JnrladictioB,  dupntos  m  to  title,  whan  deMm,  Itt 
jnrUdioiioB  of  ohoooaty  is  not  alfootod  by  ttatatao  aathortsui^  147* 
Jnmdiotaoa  otot  ponooa,  nofcioa  onoatiiJ  to^  146i. 
Jttriadiotion  ovor  ponont  oooght  to  bo  affaotsd  ia  aaaiinflol,  14iL 
Jttriadiotioo,  petition  in  writing  is  ssewntisl  to,  I4S. 
Jorisdiotioo,  sobjeot  nmtter  is  the  eetnte  of  tbo  daeodont  onlj.  147. 
Jnria«lietion  to  inake^  how  loa^  141. 

laaa  of  Jniiadiettoa  to  make  by  the  eloaing  of  tho  aetata^  141. 
■arriod  wonaen  nuy  petition  for,  14S. 
minora  ara  buond  by,  150. 
minora  may  petition  for,  142. 

Botioa  mnet  be  given  to  persona  intereatod,  14fi^  146. 
■olioe  to  bo  given  by  oommiaaionon  before  proceeding  to  aanksb  141^ 

147. 
owelty  may  be  awarded  in,  148. 
partiea  to^  grantees  of  beira  or  deTiaaa%  14SL 
parties  to^  who  are  eaaential,  US. 
pnrtiaa  whoae  title  was  not  aoquired  vnder  the  decedent  are  aol  aflacfcrf 

by.  148. 
pnymenta  to  be  made  vpon  sale  or  on  award  of  owelty,  I6QL 
personal  repreeentative  of  deoeaaed  heir  or  deyises^  whether  aaj  pet^ 

tion  for,  142. 
petition  for,  nt  what  time  may  be  filed,  I4L 
petition  for,  by  whom  may  be  llled,  149L 
petition  for,  shonid  be  in  writing,  142: 

petition  for,  shonid  state  the  namee  of  the  partiea  intaraaiad»  I4& 
petition  for,  what  defects  in  render  the  proceedings  void,  142. 
petition  for,  what  should  state^  142i 
preferenoes  among  different  heirs,  148. 
questiona  which  may  be  litigated  and  determined  upon,  14SL 
report  by  commissionen  of  their  proceedings^  142. 
sale  for  the  purpose  of  effecting,  when  may  be  ordered,  14ft> 
aetting  aside  the  action  of  the  oommissionersb  148^  IMl 
settleineot  of  eetate  mnat  precede,  14K 
atattttea  anthorisiiig,  14<li 
time  when  application  may  be  made,  14U 
▼alid  administration  ia  esjentinl  to^  141. 
void  grant  of  letter  of  administration  cannot  anpporl^  14L 
fftOMiBaoRT  NoTis  do  not  conatitttte  paymente,  781. 
PuBUO  Officbm,  power  of  legislature  over,  823L 

Railway  Oorpobations,  Tioe-princtpala  of,  who  are^  9i,  8S. 
RuLBS  or  Court,  affidavit  of  merita  may  be  exacted  by,  840l 

appeal,  time  for  filing  transcript  on  may  be  limited  by,  889L 

beyond  the  power  of  the  court  to  enact  are  void,  643. 
RuLM  or  CooRT,  cannot  deprive  a  party  of  a  right  to  try  a  oauaa  hi  fla  Ofdai^ 
841. 

cannot  deprive  a  party  of  statutory  righta,  842. 

diacretion  of  the  conrte  to  except  particular  caaea  from,  84flL 

duty  of  the  oourta  to  give  uniform  enforcement  Uh  844. 

effect  of,  643. 

fees,  payment  of  in  advance  may  be  exacted  by,  840. 

in  conflict  with  statutory  or  cuuaititational  law  are  void,  839^  84L, 
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R01.B8  OF  CoiTirr,  iaconiistent  with  the  ralet  of  tb«  higher  ooiirt»  642. 
ioterpretotioQ  of  it  left  to  the  coarta  adopting,  646. 
Jniy  fees,  payment  of  in  adr&noe  may  be  required  by,  640. 
limitationa  upon  power  of  courts  to  enforce*  64L 
limiting  the  examination  of  witnesses,  642. 
may  prescribe  the  time,  place,  and  mode  of  doing  an  aot^  639. 
operation  of  ie  prospectiye  only,  648. 
place  of  trial,  time  within  which  motion  for  change  of  may  be  made, 

may  be  limited  by,  640. 
powers  of  courts  to  enact,  639« 

right  of  the  court  to  disregard  or  to  refoae  to  enforce^  648L 
rights  of  parties  conflicting  with,  643). 
raspension  of  in  particular  cases,  643. 
tesU  of  validity  of,  639. 

time  within  which  an  act  is  required  by  te«t  lo  be  done  cannot  be  ex- 
tended or  shortened  by,  641,  642. 
time  within  which  an  act  may  be  done  may  be  prescribed  by,  639,  dIO. 
to  exact  good  faith  of  litigants,  639. 
Toid  because  in  conflict  with  the  law,  instanoee  of,  641* 

Balu,  proof  by  parol  of  warranty  when  contract  of  sale  is  in  writings  38. 

warranty,  authority  of  agent  to  make,  629. 

warranty  implied  on  sale  of  an  article  for  a  partioular  purpose^  605, 
606. 

warranty,  parol  evidence  of,  when  admissible,  605,  606. 
BraciFio  Px&PORJCAMCi,  consideration  sufficient  to  support  suit  for,  863. 
Statutes,  constitutionality  of,  referring  to  partioular  olasaes  of  persons,  20O. 

repeal  of  by  implication,  672. 

title  of,  when  may  be  considered  by  aid  of,  311. 

title  of,  when  sufficiently  expressed  in,  301. 

unconstitutional  in  part,  233< 
Statutb  of  Frauds,  growing  crops,  sale  of,  when  within,  518. 

written  evidence,  creation  after  the  making  of  a  con  tracts  771. 
SmBcn,  right  of  person  doing  business  to  use  in  receiving  and  sending 

merchandise,  74. 
Strut  Railways,  duties  of  drivers  andgripmen,  68. 
Suhdat  Laws,  validity  of,  693. 

Taxxs^  on  collateral  inheritances,  adopted  children,  whether  subject  to^  582; 

583. 
on  ooUateral  inheritances,  aliens  and  nonresidents,  when  may  bo  sub* 

ject  to^  5S2. 
on  collateral  iuheritanees,  and  exacting  at  the  same  time  taxes  on  the 

property  of  the  estate,  581. 
on  collateral  inheritauces,  antiquity  of,  580. 
on  collateral  inheritances,  are  not  prohibited  by  the  fourteenth  amend* 

ment,  581. 
on  collateral  inheritances,  are  not  taxes  on  property,  580,  581. 
on  collateral  inheritances,  cannot  be  applied  to  real  property  situate  in 

another  state,  581. 
on  collateral  inheritances,  cannot  be  imposed  when  neither  the  property 

nor  the  domicile  of  the  owner  is  within  the  state,  581. 
on  collateral  inheritances,  corporations  which  are  subject  te^  582. 
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Tazm  mk  •aUatonJ  iahaiiMMiM.  iU«gitim»le  iihlldii«B, 
581 

•o  ooUataiml  InhTitoaoat,  amy  ^BPl^  >i»  p««»Bal  properly  vithik  tfef 

•Ute,  though  IboaoauaiU  of  thm  ditmdmU  wnm  clMwhcre,  661. 
€B  oollaterml  inheritaaoci^  loariiiJif  rin— ii>B<^  yyrty  a^  wfaiB  •&!► 

jMfcta.6aaL 

on  oolUieriU  inheritanota,  propai^  Aiar^jpadiy  damdm^mhmnmaki'dk  to, 

Mi,  695. 
•o  coIUterml  iuheritanoM,  od  what  to  ba  cainpntaH.  66X 
on  oollataral  inharitaucai,  peraooal  ftapar^  aiteate  Jw^ynnd  ihaalatib 

on  oollateral  inheritancaa,  peiaaaa  who  aia.wjbjact  U^  £82, 

on  oollateral  ioberitanoaa,  propaity  aal^act  to,  583L 

oo  cotlataral  iuheritaooea,  property  not  aubj^et  taw  ^1. 

oo  oollateral  iuharitaooae,  aeal  aetata  aituate  beyoad  ike  siafea  ^  aol 

•ubjeot  to,  6S4. 
ao  oollateral  inheritaaceiw  right  to  aaoover  of  legatee  whan  adAuistia- 

tor  haa  failetl  to  dednct,  5S2. 
on  oollateral  inheritancet,  atatotea  impoeing  ave  eonatitntionaU  UO. 
power  of  legislature  orer  unleei  limited  by  the  oonatitntioa  ia  b» 

bomded.  AM. 
TEiMOtLAru  Corporations,  danwgee  ler  faflaie  la  traoamife  Bneaagadlirec^ 

aag  pmafaaae ^  piapai-ty,  86. 
OTideiioe,  meeaagea,  officert  of  may  be  required  to  produce  far  parpoMi 

of,  393. 
■egliifeaee  of  intrauautittmg  uieeiiaguB,  davnigai  leueyewiMa  ior,  18L 
"TjiusraB,"  aignHlovtioa  df  tb«  wasd  after -a  aignatore,  SM. 

▼rhdor  AMD  PuRCUASSR,  deolaratioiia  of  the  former  aa  eTJdenoe againal  the 
latter,  203. 


WAivm  of  mechanio't  lien  by  taking  ooUateval  veoaritiai,  7€3>7it. 

of  meohanui'a  liaa  by  taking  uolee  for  :tba  amoant  dva,  78SS. 

of  meofaanieW  lies,  oontraeta 'amaaatiag  ^  70S. 
W^mauiTz,  <d  fitttaoi  it  wot  qmpliad  'Whaa  aa  artiele  la  man 

aooording  to  the  directions  of  the  purchaaer,  88. 
Willi,  inaane  deluiioua  wbieh  will  iuialidata,  88^ 

leeti  of  tealamentary  oapaoity,  88ii 
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ABATBUENT. 

Aimoiit — Th9  iD«f«  pmideooy  in  «  federal  oomi  of  an  aelioB  betwMB  Um 
laoia  partiea»  and  comsaming  the  same  aiibjeot  matter,  oannot  be  ano* 
oeaafnHy  pleaded  in  bar  or  abatement  of  an  motion  ia  a  atate  oonrlb 
JOlpairkk  ▼•  Kamsn  €fitif€U,B,£.  Co.,  741. 

ABSTRACTS  OT  TITLB. 
8oe  AoxKOT,  6;  Attokmbt  amd  Clibht^  1}  Tisn^  4 

ABUTTING  OWNERa 
8eo  Easbmbnts,  2,  3;  Hiobwat%  2-4i 

ACCOUNTS. 
8eo  LncTTATioiis  or  Acnotm,  5;  RmbivibBi  t. 

ACKNOWLEDGMENTS. 

AcKiKMFLiiMifBNT  OF  MoRTOAos — SuirioiKVOT.— -A  notary's  oortifloate  of 
aoknowledgraeat  attaohed  to  a  mortgage  in  dae  form  of  law,  except  that 
the  name  of  the  mortgagor  is  left  blank,  ii  oot  fatally  defective  if  tnoh 
name  oan  be  supplied  and  asoertaiued  by  refereoce  to  the  body  of  the 
mortgage.  The  reoord  of  such  instrument  ii  sufficient  to  impart  con* 
stmotive  notice  to  a  subsequent  parobaser  in  good  faith  without  acfcnal 
knowledge  of  the  mortgage.    Milntr  r.  Nekon^  606b 

ACTIONS. 
8oe  ABATBMBn;  Imsuraivok,  5;  KESuamai^  L 

ADMIRALTY. 

SHipraro  AHV  Admibaltt  JuRiSDicnoR. — pRO0BBDiir«a  IN  Rbm  ni  Stat^ 
Comtn  against  a  Teasel  to  eu  force  a  lien  given  by  a  state  statute  for 
materiala  furnished  in  its  construction  may  be  msintained  without 
Interfering  with  the  jurisdiction  vested  in  the  oonrts  of  the  United 
States  respecting  maritime  causes  of  action.     Tk€  Vidoriem,  838. 

ADOPTION. 

1.  Thb  Act  of  thb  ADOPnoir  or  a  Minor  is  Not  a  Judicial  Procrbdino  in 

California,  and  the  order  therefor  is  in  no  sense  to  be  considered  as  the 
judgment  of  a  court.     In  rt  JVUUavu,  163. 

2.  Joint  Adofhons. — The  adoption  of  a  minor  ohild  purporting  to  be  the 

joint  adoption  of  a  husband  and  wife  is  valid  under  a  statute  giving  any 

adalt  person  the  right  to  adopt  the  minor  child  of  another  with  the 

consent  of  the  wife  or  husband  of  the  adopting  person  if  capable  of 

giving  such  consent.     In  re  WHUtims,  163. 

IL  ADorrroN  or  Minora,  Extrinsic  Evidbrcb  in  Support  ov. — ^Tboagh  the 

order  directing  that  a  chiUl  be  henceforth  regarded  and  treated  as  the 
▲m.  »r.  &BF.,  Vou  XLL  —68         (91S) 
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«hiMI«r  otfMT  p«MM  BMMd  I^OTWi  Mstaiu  ao  StatoOMBiMtDte 
ol  tlM  Adopting  pu«at%  or  m  to  whotbor  or  noi  tfao  piitiM 
otawiaod  oopftntoly  or  oihenriao  by  tho  jndgo  mofc-iog  tki«dK, 
fMli  mmj  be  pcorod  by  oxtriuie  porol  cTidonee,  and  tbo  ordvte 
Iboroby  obown  to  bo  rtSid,  union  tbo  otaloto  reqairoo  them  to  i^w 
tnm  tbo  faoo  of  tbo  edoptton  p^Mn.    in  rt  WilBamM,  163. 

ii  KuMiKATioii  ov  TU  pAKTni.— Ths  ▲DomoN  ov  A  Moioft  Odlb 
Cahhot  bb  Dbtbatkd  by  tbe  loot  that  the  judge  oigning  the  orto 
of  odoptioo  failed  to  eeparately  examine  tbe  partieo  to  iL  The  £ne> 
tion  of  tbo  oodo  requiring  tbo  partieo  to  bo  oiaminod  aeparatdy  ii 
direotory.    In  n  WUihamMt  163. 

&  Aoomov  or  MiROBfli— BmmL.— Tho  peroon  adopUng  a  minor  ^iU 
and  proenrittg  tbo  order  for  ooob  adoption,  and  all  otbera  eUiming  «  fait 
belr%  are  eetopped  from  denying  that  he  wee  a  reeident  of  tho  oonaty  m 
alleged  in  his  petition  for  snob  adoption.     In  rt  WUUamtMt  163L 

&  EiTomi..^lF  AH  Adoptiho  Paebnt  Yoluhtarilt  SimcBS  INTO  A  Cos- 
TBAOT  OF  Adoptiok  AND  RiCBiTKS  in  bit  lifetime  the  benefit  from  the 
relation  thna  created,  his  beiro,  after  his  death,  will  not  be  permitted 
to  avail  themseWee  of  mere  technical  departoreo  from  tbo  directions  of 
the  statnte  to  defeat  tho  rights  of  the  minor  child  growing  out  of  that 
contract     /n  re  WiUiamM,  163. 

7.  Adoptioii  WrrHOOT  tbi  CoyssKT  of  ths  Paskkt-^Rbtboactttb  Sxat- 
vrn. — A  statute  regulating  the  aubject  of  the  adoption  of  mioora  na; 
authorise  auch  adoption  to  be  made  without  the  consent  of,  and  with- 
ont  notice  to,  a  parent  who  baa  been  adjudged  guilty  of  adultery  and 
againat  whom  a  decree  of  divorce  haa  been  entered  for  tbat  reaaoo,  and 
such  statute  operates  retroactively  ao  f ar  aa  to  include  peraona  who 
havo  been  thus  divorced  before  its  enactment.     In  re  WiUiama,  16SL 

\  Adoption  of  Minors — Parrnt's  Right  to  Contest.— Tbe  fact  that  tho 
father  of  a  minor  might  have  objected  to  an  order  of  adoption,  and 
claimed  with  sncoem  that  his  parental  righta  could  not  bo  impaired 
thereby,  doea  not  entitle  the  heirs  of  the  adopting  parent  to  avoid  the 
adoption  after  the  death  of  the  natural  parent  His  rights  would  net 
be  impaired  by  permitting  the  adopted  child  to  succeed  to  the  estate  of 
the  adopting  parent     In  rt  WUBam9^  163. 

i.  GONFUOT  OF   LaW&— ThR  ADOPTION  OF   A   MiNOR    AOTHORfZKD   BT  TBI 

Laws  of  thb  State  Gives  it  thr  Status  of  a  child  of  the  adopting 

parent^  and  thia  9taln»  and  the  consequent  capacity  to  inherit  from  tho 

adopting  parent  will  be  recognized  and  upheld  in  every  other  state  eo 

far  aa  they  are  not  inconsistent  with  its  own  laws  and  policy.    In  rr 

IFa/l«M^163. 

See  WiLLi»  7. 

ADVERSE  POSSESSION* 
See  Cotrnanct,  2. 

AEROLITES. 
8eo  Real  Propbrt7«  1. 

AGENCY. 

1.  Dbolabations  of  Aornt  as  to  Past  TRANSAcnoN.— A  letter  writ- 
ten by  a  husband  without  the  knowledge  or  consent  of  bis  wife, 
eontainiog  a  inero  narrative  of  a  completed  exchange  of  bis  wifo'a  land 
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BUMie  by  bf  m  m  ber  ageot.  Is  inadmtnible  against  ber  io  an  action  to 
roeoyor  for  falio  rapretantatioiia  mad*  aa  to  tbe  obaraetar  of  tbo  land. 
Pidpt  ▼.  Jameif  497. 

&  Btidkiigb— DaoLiBATiovs  OF  Aomr.— Statamentf,  rapnaentationa,  or 
admiaaiona  of  an  agents  to  ba  admiMible  in  aWdenoa,  moat  bava  baen 
made  by  bim  at  tbe  tima  of  tba  tranaaotion,  aitber  wbile  ba  wu  aotnally 
•ngagad  in  ita  performanoa  or  ao  aoon  tberoafter  aa  to  ba  a  part  of  it. 
If  made  before  performanoa  was  undertaken  or  after  It  waa  completed, 
or  wbile  tbe  agent  waa  not  engaged  in  tba  performanoa  of  the  tranaao- 
tion»  or  after  bis  antbority  had  expired,  they  amount  to  no  more  than 
a  mere  narrative  of  a  past  transaotion,  and  are  not  admiaaible  to  bind 
tbe  principal.    Phelp$  r.  Jamn,  497. 

t.  SnDiKOB—DiOLARATiONS  OF  AosMT—ExFLAHATiOK. »  An  agent  wboae 
letter  containing  a  narration  of  a  past  transaction  is  admitted  in  eyi- 
denoe  againat  hia  principal  may  explain  ita  cootenta  by  abowing  the 
circnmstances  under  which  It  was  written,  and  what  waa  meant  by  it. 
Phelfm  y.  James,  497. 

4.  NoTioB  TO  AN  Agbnt  18  HOT  NoTioi  TO  Hi8  Pbiboipal  Vkuob  giyoB  to 
the  agent  acting  in  the  courae  of  his  employment,  or  nnleas^  though  not 
ao  giyen,  it  is  present  to  hia  mind  when  acting  aa  snob  agents  and  ia  of 
such  a  character  that  be  might  communicate  it  to  hia  principal  without 
a  breach  of  professional  confidence.     WiUenbroeh  y.  Parker,  172L 

6.  KoncB.^One  who  has  prepared  an  abstract  of  title  furnished  by 
and  on  behalf  of  the  yeodor  of  land  is  in  no  sense  to  be  regarded  aa 
the  agent  of  the  yendee,  so  as  to  charge  the  latter  with  actual  notice  of 
facts  learned  while  engaged  in  preparing  such  abstract.  Davis  y.  Steeps, 
51. 

C  Rbvocatiov  of  Agbnct,  Principalis  Liabtlity  for. --If  there  u.an 
employment  of  an  agent  for  a  definite  periml  of  time,  express  or  im- 
plied, and  he  is  discharged  without  cause  before  the  expiration  of  that 
time,  the  principal  is  answerable  as  for  a  breach  of  the  agreement^ 
and  the  agent  may  elect  to  treat  the  contract  as  rescinded  and  main- 
tain an  action  for  the  yalue  of  services  rendered  and  money  expended. 
Olover  y.  Henderson,  695. 

7«  Ratificatiok  of  Agbmt^s  Contract.— A  fruit  broker,  not  authorised 
to  make  binding  contracts,  but  only  to  take  orders  subject  to  accept- 
ance, and  who  is  only  paid  commissions  on  approved  sales,  is  the 
agent  of  the  vendor,  and  one  who  orders  fruit  through  such  agent  baa 
a  right  to  rely  on  the  aupposition  that  his  order  will  be  honestly  tians- 
mitted,  the  goods  shipped  according  to  its  conditions,  and  the  princi- 
pal by  accepting  the  order  ratifies  the  contract  as  made  by  such  agent* 
BUeheoek  ▼.  Cfrfffin,  624. 

See  Bbokbrs;  Salbs^  1,  IL 

ALDBRMEN. 
8aa  Municipal  Corforat1oh%  SO. 

ALIfil. 
See  Criminal  Law,  4. 

ALLOWANCE. 
Sea  BxBCUTORS  and  Admin  istrator%  t,  4i 
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AMENDMENTa 

FOBATtOV%    9;  RxiLROADfl^  1,  & 

AN]»XATIOK. 


APPEAI.. 

1*  Wbo  hat  AmAt..~Uni«r»««&tete  giviagihs  right  af  fcpyl  ii  ibt 
ptnoa  A(2fri«v«d  bf  »  pvoUite  daerM  tb*  oaly  yu»  «iM>  naj  cxt?* 
reiM  ■•oh  rifhl  an  tbaaa  wka  faava  rigbia  vfaiab  naj  ba  ■■(«<*  i  »> 
law  and  whoaa  paenniary  intaraat  wmj  ba  aitabliabod  im  iriiola  ari» 
part  by  tba  dacraa.     IMiytf  ▼.  Ooodale,  fiSdw 

tt  Aa  appeal  bf  a  aiatar  from  a  probate  daotaa  appoiatiBg  a  gvardiaii  Iv  W 
alater  aa  a  paraoa  of  aaaoasd  mind,  whaab  naifcber  apaeifiea  aay  its^c:. 
for  tba  appaal  aar  aU«fea  in  tba  axoeptiona  tbat  tba  appaUant  is  aa  W j 
apparent  or  an  beir  presamptive  of  tbe  ward*  and  wbieb  faik  feDsb?v 
afirontivaly  tbat  tba  appallaat  ia  IcgaUy  iataaatad  in  tba  waxu's  e^iM, 
aboold  ba  diaminad.     BriofW  ▼.  Ooodale,  62«. 

IL  Appbal  PBifDCNQ  MoviOH  V0&  Kbw  Tkal.— Tbe  pendaBcy  af  a  laot^s 
for  a  naw  trial  at  tba  tima  an  appaal  ia  taken  daea  not  in  any  n^oser 
invalidate  tbe  appeal  nor  prevent  tbe  appellate  eonrt  from  g^^iog  th? 
■ania  consideration  to  arrars  properiy  raiaed  by  it  at  it  migbt  do  bad  a* 
metion  been  filed.    HmHt  ▼.  /otra  CenL  ii^.  Oa.,  473^ 

A  Adtkrai  Partt,  Who  n.— Every  party  wboaa  intaraet  in  relatioa  to 
tbe  jnffgment  or  decree  appealed  from  ie  in  eoaflict  witb  tba  reressai 
or  modification  sought  by  the  appeal,  ia  an  adverse  party,  mid  must  l« 
^  served  with  a  notice  of  appeal  under  a  statnto  requiring  tba  appetkat 
to  serve  such  notice  on  the  adverse  party.  The  notice  mnat  ba  s»«re-i 
on  all  persons  whose  intereste  are  advene  to  tbe  party  sppnaling:  Tm 
Vkt4ninn,  838. 

&  Adtbrbb  Faktiss  Whoarv  kot. — ^Persons  who  are  affected  bya^i^^g- 
raent  to  tbe  same  extent  as  the  appellant,  and  who  wonld  be  agudl/ 
benefited  with  him  by  a  reversal  or  modificatioa  thereof,  are  net  aU- 
Terse  parties,  and  therefore  he  need  not  serve  them  witb  tba  pa»tke 
of  his  appeal.  Therefore,  if  a  judgment  is  against  a  defendant  ^od 
bis  sureties,  be  may  appeal  therefrom  witliont  aerviog  tham  wit^  his 
notice  of  appeal,  or  otherwise  making  then  parties  te  tba  appr^ate 
proceeding.     The  Victoiiaii,  838. 

6L  All  Errors  or  Law  arising  upon  a  trial  to  which  proper  and  ti*.  ^-f 
exceptions  are  taken  may  be  reviewed  on  appeal  without  having  '*ir«a 
embodied  in  a  motion  for  a  new  trial.     Huni  v.  Iowa  CemL  Ry,  Ca.,  473- 

7*  SUFFICIKMGT  OF  BlxOKPTtORS.— Where  the  fittding  shows  that  iuu-nrst 
has  been  allowed  from  too  early  a  date,  the  error  should  be  speciti-^^hf 
pointed  out,  and  is  not  available  on  appeal  if  there  is  merely  a  gci-er^ 
exception  to  the  finding  that  the  plaintiff  ia  entitled  to  recover  s  ^r- 
tain  sum,  with  interest  thereon  from  said  date,  and  costs.  EtUfp  <^ 
KesBler,  74. 

i,  Vbritt  of  Record. — The  circuit  court  is  charged  with  the  duty  of  leak- 
ing up  its  owu  record,  and  its  action  in  this  respect,  and  ite  detero*iiis< 
tion  as  to  what  transpired  in  court,  oannot  be  questioned  for  allseed 
want  of  conformity  with  the  truth,  either  on  mandamus  or  appeal.  lu 
tuit  (4/  Ke^ier,  74.. 
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9.  Practics — l!^Rlt01TKO(78  Order  ov  Court— Mere  erron  in  makrag  inter- 

locatory  orders  will,  in  general,  fnrnish  no  juatifieation  for  disobedi* 
•noe  thereto  if  they  do  not  tnbject  the  party  to  the  payment  of  money 
or  imprisoument.  If  the  party  agaiust  whom  auoh  order  is  made 
wishes  to  contest  its  validity  or  propriety  ho  may  refuse  to  obey,  and  in 
the  farther  proeeedings  tor  eon  tempt  may  ebow  hi  defense  that  the 
conrt  had  no  aathority  to  make  the  order,  and  if  his  defense  is  disal- 
lowed and  judgment  is  entered  against  him  for  a  snm  of  mocey  by  way 
of  fine,  enforceable  by  exeoutioa  or  imprisoDment,  an  appeal  in  his  favor 
will  lie.    Lester  v.  People,  376. 

10.  JaDGMBNTS— Admission  or  hicomnmvt  Eyidbncb. — ^A  Judgment  ren. 
dered  by  the  court  in  a  caee  tried  without  a  jury  cannot  be  reversed 
for  the  admission  of  incompetent  evidence.  Liverpool  etc  Ins.  Co,  ▼.  Buck' 
staff,  724. 

11.  Dahaobs— Immaterial  Brbor.— The  neglect  to  include  nominal  darn- 
ages  in  a  verdict  aud  judgment  for  the  value  of  the  part  of  the  property 
not  returned,  when  the  omission  does  not  afifeot  the  question  of  costs,  is 
not  error  justifying  a  reversal  of  the  judgment.    Farr  v.  State  Bank,  40. 

12.  Improper  Evidence  without  Prejudice. — The  admission  of  improper 
evidence,  if  not  prejudicial,  is  not  reversible  error.  SL  Louis  etc  By, 
Co.  V.  HackeU,  105. 

13.  Jury  Trial. ^Thouou  ah  Erroneous  Instructioii  is  Given  to  a  jury, 
a  judgment  will  not  be  reversed  nor  a  new  trial  granted  if  it  appears  that 
Bueb  instruction  did  not  injare  the  party  excepting  to  it.  Brandon  v. 
Carter,  673. 

14.  Inbi'ructions. — A  Defendant  Cannot  Complain  of  i'he  Refusal  of 
AN  iNSTKUcriON  if  its  substance  is  embodied  in  instructions  which  are 
given,  and  in  so  holding  the  appellate  court  does  not  necessarily  hold 
such  given  iuatructions  to  be  correct.     Carlton  v.  People,  346. 

16.  Criminal  Law— Reasonable  Doubt— Instructiok  as  to.— On  the  trial 
of  the  accused  for  arson  au  instruction  that."  the  reasonable  doubt  the 
jury  ore  permitted  to  entertain  must  be  as  to  the  guilt  of  the  accused 
on  the  whole  of  the  evidence,  aud  not  to  any  particular  fact  in  the 
case,*'  is  not  erroneous.     Carlton  v.  People,  346. 

16.  Jury  Trial— Practice. — Misgonductt  of  the  Court  ^in  Impaneling  a 
Jury  is  a  matter  of  exception,  and,  unless  saved  by  the  exception,  can* 
not  be  considered  on  appeal.     City  of  TarJdo  v.  Cook,  678. 

17.  Order  to  Produce  Boors— Disobedience  to  Order — Appeal. — A  pro- 
oeeding  to  punish  a  party  to  a  civil  action  for  disobeyiug  an  order  of 
the  court  to  produce  hii  books  of  account  for  the  inspection  of  the  ad* 
verse  party,  and  to  enable  him  to  prepare  his  case  for  trial,  is  civil,  and 
not  criminaU  Such  order  of  the  court,  before  any  proceedings  are  taken 
in  execution  thereof,  is  not  a  final  judgment,  reviewable  upon  appeal  or 
writ  of  error;  but  if  the  court  has  attempted  to  enforce  obedience  to  its 
order  by  the  imposition  of  a  fine,  or  by  a  definite  term  of  imprisonment| 
as  for  a  contempt,  the  judgment  of  the  court  imposing  sueh  fine  or  im« 
prisonment  will  be  final,  and  »n  appeal  will  lie  therefrouL  Lester  v. 
Staie,  376. 

18.  An  Appeal  must  be  dismissed  unless  the  appellant's  right  to  appeal  !■ 
affirmatively  established  by  the  case  presented.    Briard  ▼.  Ooodale,  626. 

19.  OvERBULiNQ  MoTioN  TO  D1SMI88.— Judgment  of  reversal  by  the  supreme 
court  is,  in  effect,  an  overruling  of  a  motion  to  dismiia,  Lester  v.  StaUf 
876. 
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Ml  RnnABora— ErTicr  or  Fiuvo  Pmnov  vol— TIm  filing  of  a  ptiiliai 
lor  »  nhmring  ean,  wider  the  n\m  of  the  •Qpreme  otmxi,  ktrt  m 
grtalor  offoot  than  to  tfeay  iho  ezoention  of  the  jad^mant  poBdiqg  tti 
potitUMi*  Ab  ordor  oTerraling  iho  potitioD  will  Ibktb  tlio  jnJgoMikii 
tall  foroo  M  of  the  date  of  ita  rendition.    LeMer  t.  State^  S7Ai 

Set  OotMTncFT,  4;  Cowko,  3-^;  Wmaam^  L 

APPEARANO& 
Set  JuwsDionoH,  4^  0, 

APPOIKTMENX 
8oo  TsuBTSb  3-6L 

APPORTIONMENT. 
Set  IsBURAMOi^  IL 

ARREST. 
Set  WiTMicaan^  4 

ARSON. 

L  OuMXKAL  Law— Proof  oh  Ihdiciiibiit  iob  Absoit. — In  order  to  eoimel 
OB  an  indictment  for  anon,  the  main  fact  to  be  proTon,  in  the  first  pkee. 
It  the  burning  of  the  baiiding,  and,  when  that  is  established,  it  is  tiiea 
aeoessary  to  show  how  the  act  was  done,  and  by  whom.  Tlie  act  itwlf 
being  thus  proved,  a  foundation  is  laid  for  the  introduction  ol  any  legsl 
and  saffictent  oFidenoe  that  the  act  was  committed  by  the  aocnsod,  sod 
that  it  was  done  with  criminal  intent,  and  such  evidence  may  be  circsB- 
■tantial  in  its  character.     CarUom  ▼.  People,  348. 

t.  CumitAt.  Law^-Etidbvos— FooTPRian.— On  the  trial  of  a  peraon  far 
arson  eridenoe  of  foetprinte  near  the  burned  building  and  their  eof 
respondenoe  with  the  defendant's  feet  is  admissible  with  othw  proo^ 
as  tending  to  make  out  a  ease,  though  not  by  itaelf  of  any  iBdependent 
■Irsiigth.    aartton  t.  People^  S4d. 

ASSESSMENT. 
See  MuHioiPAL  CoRPOBATio]ra»  48L 

ASSIGNMENT. 

Am  AmoRn  OAVVor  ENroRCB  a  Caitu  of  AcnoK  which  hb  aasigDor 
would  not  hare  been  permitted  to  enforce,  because  it  was  fooadsd 
upon  a  contract  unlawful  aa  in  restraint  of  trade  where  notice  of  the 
•haraoter  of  the  contract  and  combination  was  in  the  ehannel  of  the 
•aaignee's  title.    Netier  t.  OonUiteHiai  Brmring  CtK^  894. 

See  DowiBs  Insoraho^  7;  Plkdoi^  L 

ASaiQNMSNT  lOR  THE  BENEFIT  OF  CBXDnX>B8. 

See  ImoLTiKOT. 

ATTORNEY  AND  CLIENT. 

L  RgLATioiiBBiP  OFt  BiTWBBw  Whox  Ezuts.— The  fael  Oat  1m  whs 

eeleoto  an  attorney  to  make  an  examination  of  title  for  the  pnrpoee  of 
m  contemplated  loan  requires  the  borrower  to  furnish  an  abatimet  ef 
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tftle  Mid  to  pay  the  attorney  for  hta  serrieet  does  not  eonttitnte  him 
tho  ftttomay  of  tha  borrower,  nor  make  him  any  the  leaa  tha  attomay 
of  tha  landar  by  whom  ha  waa  aelacted.     WiUenbroek  ▼.  Parker^  172. 

%,  KoTioxToATTOBHSTf  Whbn  DixmbdNotiojbto  Hu  CuxMT.^It  ia  tha 
duty  of  an  attorney  at  law  or  other  agent  to  eommunieata  to  hia  cliant 
whatever  information  ha  acquires  in  relation  to  tha  anbjeet  matter  in- 
Tolled  in  tha  tranaaction;  and  ha  will  be  oonclnsively'preaumed  to  have 
performed  thia  dnty,  and  notioe  to  him'  ii  therefore  oonoluaiva  notioe  to 
hia  client  or  principal.     WiUenbroek  t.  Parker^  172. 

&  KoTiOB  TO  ATTOBiiBr,  Whxn  NOT  NoTiosTO  Clismt. — ^If  One  member  of  a 
firm  of  attorneya,  by  miataka  in  drafting  an  intended  partial  release  of  a 
mortgage,  releaaas  the  whole,  and  snch  release  is  plaoed  upon  record, 
and  at  a  subsequent  time  another  loan  ia  negotiated,  and  the  borrower 
employs  the  same  firm  to  ezamine  the  title  for  him,  and  it  ia  examined 
by  another  member  of  the  firm  who  had  no  knowledge  of  the  previooa 
transaction  and  no  information  respecting  tha  title  except  such  as  is 
dladoaed  by  the  abstract,  the  borrower  ia  not  charged  with  notice  of 
the  miataka  made  by  the  other  member  of  the  firm,  nor  of  the  fact  that 
ft  partial  releaaa  only  of  the  mortgage  waa  inianded*  WiUenbroek  ¥• 
ParkoTp  272. 

AUTREFOIS  ACQUIT. 
8aa  Cbiminal  Law,  h 

BAILMENT. 
8aa  OvncsRfl^  & 

BALLOTS. 
8aa  Quo  Wabbavto. 

BANKS. 

Iki  RiLAxiov  unrwinr  a  Bahk  TRAKBiamiro  Pafik  iob  Coixbo- 
mm  AVD  THi  Bamk  Rboiitwo  and  CoLLBomo  SuoB  Patib  and 
BUBgling  ita  prooeeda  with  ita  other  funda  ia  that  of  debtor  and  cred- 
itor marsly,  and  the  creditor  bank  haa  no  lien  npon  or  for  monays  col- 
Uetad,  and  no  praferenoe  oTcr  tha  other  creditora  of  tha  raoaiviBg  bank. 
/M  NaL  Bamk  r.  Da^  79S. 

BARBEBa 
8aa  SuvDATt  L 

BENEFIT  ASSOGIATIOKai 
Sea  IvsuBANGi^  9L 

BEQUEST. 
Sea  Lbqaoim. 

BILLIAIU>-ROOM& 
9m  MmnoPAL  CoBroBATiov%  29^  Nl 

BILLS  AND  NOTES. 
Sea  NiQonABLB  IiitTBuxim. 
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Oisnns— BiLU  or  LAonra   abb  Botv  Rbddttv  Am 
OAmBT. — In  M  ftf  n  they  aeknowkdga  tbe  ddxvery  awl 
cf  th«  goodii  tli«y  mn  mere  reeeipti,  and,  at  to  tiia  raa^  tlwy 
Intli.     MtrduadM  ete.  TratuporL  Co.  ▼.  Ftutkmummm,  SB5u 

8m  Camukb^  2;  4. 

BLANKa 
8m  Hiootiabls  Ihstuvmshti. 

BONA  FIDB  FUBCHA8ERS. 
Sm  MuinciPAL  CospoxATxoiia^  48;  Niootiabli  ImrumasTa^  & 

BONDS. 
%•  MuvicirAL  OoittosATioira^  i7»  48;  OFncBBS^  1;  Sghooxa;  StJaKmmP; 

Tblboraph  Compajii»»  L 

BOOKS. 
8m  CoxsnTunoHS,  7;  Cohtimft,  1;  Trial»  OL 

BOUNDARIES. 

1.  BouHDABiss  uroH  Natioablb  Strkamb.— a  grant  by  the  •take  to  a  ripariaa 
proprietor  running  with  a  navigable  atream  extendi  only  to  low-water 
mark.    8(aU  ▼.  Eaton,  811. 

&  BOUNDABIBS  OF  MUKIdPALnT  FROimifO  UPOH  Naytoablb  Watbrs.— If 
one  of  tbe  bonndariea  of  a  manicipal  corporation,  at  designated  by  stat- 
Bte,  is  a  navigable  stream,  eneh  boundary  does  not  extend  beyond  low- 
water  mark.    Smu  v.  JEnen,  811. 

BROKIEBS. 

1*  Acm  or  Whbh  Bimbibb  ob  Pbihoipaiw— A  hBokes  mi^  bind  Iob  pdrn- 
•ipal  by  a  sale  by  aampls  and  with  warranty  when  that  is  isiseriiBg 
to  the  uanal  and  emetomary  mods  of  ssla.     BUehettek  t.  Or^u^  684. 

•»   PbIBOIPAI.  AHD  AaBMT— UVILATRRAI.  COBTBACT  BBTWBBN.^If  an.a|9BOt  il 

ai^inted  with  power  to  sell  eertain  propsffty  in  parosls^  and  1^  in  addi« 
tion  to  tbe  oompensation  dae  on  each  sale,  to  have  a  further  saaa  if  he 
'tils  the  whole  thereof  within  a  year,  the  fact  that  he  does  not  agree  to 
take  such  sales^within  a  year  or  te  give  the  whole  of  his  time  thereto  does 
Aot  justify  the  principal  in  revoking  the  authority,  within  the  3'ear, 
and  thus  depriving  the  agent  of  his  power  to  earn  the  oompensation 
agreed  to  be  paid  to  him.  Oiover  v.  JJeadermn,  695. 
8.  Principal  and  Agxnt— Revooation  of  Acthoritt  to  Sbll  Rbai.  Prop^ 
BRTT,  Damaqbs  FOR, — IF  the  owTier  of  real  property  appoints  an  agent  to 
tell  it,  and  agrees  that  he  shall  have  a  specified  compensation  for  making 
sales,  and  further,  that,  if  he  sell  the  whole  within  a  year,  he  shall  be 
entitled  to  an  additional  compensation  Hk&n  is  an  implied  agreement  that 
he  shall  have  a  year  in  which  to  make  the  sales  authorized,  and  he  may 
recover  the  damages  sdstiadBed  feom  the  revocation  of  his  agency  before 
the  expiration  cf  the  year.    Olower  v.  Utmitfmm,,  686. 

i>   PbINOIPAL    and     AqRNT— DaMAGRS,    MB4SURB   OF   FOB  RVYOOATION  OF 

AqRNOT. — If  the  authori^  of  an  agent  to  sell  specified  real  property  is 
wrongfully  revoked  after  he  has  performed  services  and  made  expendi- 
tures in  good  faith  under  it^  the  measure  of  his  damages  is  the  reason* 
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«b)»  Tvlua  of  the  eervieis  rendered,  ind  the  mcmey  Mriy  expended  in 
performing  sooh  eerrioee.  Olooer  w,  Htndermn^  096. 
6b  R^^iDBHCB— Valub  OP  Skrvioks. — In  an  action  by  an  agent  to  reoorer  the 
▼alne  of  his  servicee  under  en  authorization  to  sell  certain  real  prop- 
erty, which  authorization  wm  wrongfully  reroked  by  hie  principal,  evt* 
denoe  tending  to  prove  what  ia  uaually  charged  for  aiieh  eerFicee,  and 
what,  in  tbo  opinion  of  competent  witnesaee,  ench  eervicee  were  worth, 
Wadmiieibla.     O/orerT.  Htnderaon^  095. 

See  AoJBMCT,  7. 

BUILDINO  CONTRACTS. 
See  Spbcifio  PxBroBMANCiy  3 

BURDEN  OF  PROOF. 

See   CoNTBAony   6;  Criminal  Law,    4;   NEOLiGBifCBy    11;    Kotic%   1; 

Rblbasb. 

CANDIDATES. 
See  LiBKL,  6t  8,  9. 

CARRIERS. 

1.  CoMifOif  Carribrs  arb  Obliobd  by  the  common  law  to  receiTe  and  carry 
all  goods  offered  for  transportation  upon  receiving  a  reasonable  hire;  and 
the  courts  are  competent  to  ascertuin  and  determine  what  hire  is  rca* 
sonable.     Cidcago  etc.  R.  R,  Co.  v.  Jones,  278. 

fL  Limitations  Upon  Liability— Receipt  as  Contract  of  Shipment. -— 
A  receipt  for  goods  given  by  a  common  carrier,  with  an  unsigned  con- 
tract to  carry  apon  certain  conditions  printed  on  the  back  thereof, 
and  stating  that  a  bill  of  lading  is  to  be  given  thereafter,  does  not 
conetitute  a  special  contract  of  shipment  limiting  the  carrier's  liabil- 
ity.    Mtrchaiits*  etc   Ih'ansjiort.  Co,  v,  Furlhmatin,  265. 

8.  Limftation  of  Liabiutt  by  Noticb. — The  common-law  liability  of  com- 
mon carriers  cannot  be  restricted  by  notice  whether  brought  home 
to  the  shipper  or  not.    Merchant  a*  etc*  Transport,  Co.  v,  Furthmunn^  2(»5. 

4.  Limitation  Upon  Liability — Bills  of  Lading. — When  goods  are  ship- 

ped under  a  verbal  agreement  before  any  written  contract  or  bill 
of  lading  has  been  tendered  to  the  shipper,  the  subsequent  accept- 
ance of  a  bill  of  lading  without  assenting  to  its  conditions  does  not 
preclude  the  shipper  from  showing  what  the  actual  agreement  was,  in 
an  action  to  recover  for  a  loss.  Mercluirdi  etc  Transport,  Co,  v.  Furth' 
mannf  265. 

5.  Carribrs  of  Livestock — Exemption  Contract. — A  contract  for  the 

transportation  of  liTcetock  by  a  common  carrier,  eo  far  as  it  attempts 
by  stipulation  therein  to  exempt  the  carrier  from  liability  for  injuries 
caused  by  its  own  negligence  or  the  negligence  of  its  agents  or  em- 
ployees, ii  unreasonable,  contrary  to  public  policy,  and  void.  Abrams 
V.  MUvHivhee  etc,  Ry.  Co.,  65. 
8.  Carriers  of  Livestock — Extknt  of  Liabtlitt. — In  the  absence  of  any 
agreed  valuation  of  livestock  in  the  contract  for  its  carriage,  the  carrier 
cannot  limit  to  a  fixed  sum  its  liability  for  injuries  caused  by  its  own 
n«glig«nce,  or  that  of  its  agents  or  employees.  Abram»  v.  MUwauhe§ 
§te,  Ry.  Co.^  56. 
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9.  AOAmBisiov  PAsnaiBBn  vorBoviniioPsoTBOTTHniVBoiiRAn- 
viM  OS  Bao  Mavhu  OB  the  part  of  strttogon  or  other  pMHOgm^ 
itiBg  !•  »  hfMoh  of  tho  pMoo.    Qm^w.  Fyimde^kM^tt.B,^ 


II  ▲  Oamhui  09  PiMiTOSMi  fa  not  goilty  of  aotionaMe  nagBcBi 

iajorjr  oeenn  from  a  door  being  eoddraly  opened  and  puhed  aguut 
one  peeeeoger  by  aaother,  though,  had  the  upper  part  been  ef  gbnb  tfa 
pawengar  ia  faalt  woald  have  eeen  and  aToided  in jnring  the  oAh«.  K« 
fa  anoh  negligenoe  inferable  from  the  fact  that  a  email  aetev  eye  ea  tfa 
inner  enHaoe  of  the  door  was  at  raoh  a  height  that  it  atmck  the  plnatif 
In  the  eye  and  thereby  inflicted  a  eeriona  injnry,  if  it  was  a  anal  ael 
oaitable  appliance,  and,  bat  for  the  reckieee  act  of  n  fellow-paanagv  it 
opening  a  door,  would  not  haYO  inflicted  the  injnrj.  Ora^Tm  FMUd' 
pAfa  de.  A  J?^  880. 

See  BiLU  or  Ladiho;  RAiLBOAns,  4-14^  19. 
CERTIFICATES. 

IsO  OaBTOBATIOMa^  S;  IXSUBANCB,  9L 

CHARTERS. 
See  O0tfonAnog%  4»  6;  Mvhicifil  CoRrosnoHa^  8^  9;  Raiuuub%  l,t 

CIRCUMSTANTIAL. 
Xnpmoi^  7-10;  Mastkb  avd  Sirtaht.  1* 

CLERK   OF  COURT. 
See  OmcKibt,  X 

COLLATERAL  ATTACK. 
Bee  JuDQMBNTS,  6;  Tausra,  4i 

COLLATERAL  INHERITANCES. 
See  Taxis,  6-7. 

COLLATERAL  SECURITY. 
Sea  Mkchakicb*  Lisxia^  8;  Puooa 

COMBINATIONS. 
See  Contracts,  16-18L 

COMMERCE. 

8S0  IXTRBSTATB  CoMMXROI* 

COMMISSIONERS. 
Railroads,  (^  7,  9, 1^  UL 

COMMISSION. 
See  AoRVCT,  7. 

COMMON  LAW. 
8tatutb8»  17;  Triai^  4. 


i 
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OOMPKNSATION. 
8m  Bsokbbs,  2-5;  Riobiteb%  1^  % 

CX)MPOSITION. 
8m  Dkbtob  and  Crbditob. 

COMPROMISE. 

L  OmBii  OF  ScRLmnr  — How  Rkgabdsd  in  Lxw.^The  law  farort  oflbrt 
of  ■ettlement^  and  will  not  permit  them  afterwards  to  be  need  to  the 
prejudice  of  the  parties  who  make  them.  One  whose  rights  are  threat- 
ened with  irreparable  injary  maj  offer  to  accept  a  specified  sum  of 
money  as  full  compensation  therefor,  and  such  offer,  when  submitted 
and  rejected,  can  have  no  tendency,  as  against  the  party  making  it,  to 
show  Uie  amount  or  nature  of  his  damages.  Village  qfDwighi  v.  UaytB^ 
367. 

S.  NouANOB— OrVBB  OF  SBTTLByBNT  FOR  THB  In JURY.— An  offer  by  a  land* 

owner  to  permit,  for  a  fixed  sum,  the  discharge  of  sewage  into  a  stream 

flowing  over  his  land,   and  thereby   creatiog  a  private  nuisance,   if 

rejected  by  the  other  party,  cannot  be  resorted  to  for  the  purpose  of 

showing  that  the  damages  to  such  landowner  and  his  property,  which 

wonld  result  from  discharging  the  sewage  of  a  village  into  the  stream, 

might  be  adequately  remedied  by  a  judgment  at  law.     ViUage  tf  Jhoight 

T.  Ha^tig  867. 

See  Dbbtob  and  Crxditor,  3. 

OONFESSIONa 
See  EviDBNOB,  3,  4 

CONFLICT  OF  LAWa 

See  AxwrnoH,  9;  Dbtrxbution;   Exxcutobs  and  AxxicimnuT0B8»  4| 

Statbs,  1. 

CONGRESS. 
See  Intbrbtatb  Cohmbrci, 

CONSIDERATION. 
Bee  Dbbds,  4,  6;  SPBoino  Pbrformavoi^  L 

CONSTITUTIONAL  LAW. 

L  OoasTiTUTiONAL  pROTnioN,  Whbn  Sblf-bnporoino. — ^Thc  provision  in 
the  eonstitution  providing  that  private  property  shall  not  be  taken  or 
damaged  for]publio  nse  without  just  compensation  is  self -enforcing.  Any 
party  injured  may  resort  to  any  common-law  action  which  will  afford 
him  adequate  and  appropriate  means  of  redress.  Hkkmam  t.  OU^  t^ 
itoiisaj^  684. 

S.  Constitutional  Law. — ^Dub  Proobss  of  Law  means  the  law  of  the  land, 
by  which  la  to  be  understood  laws  general  in  their  operation,  and  not 
•pedal  laws  passed  to  effect  the  rights  of  particular  individuaU  against 
their  will,  and  in  a  way  in  which  the  same  rights  of  other  persons  are 
not  affected  by  existing  laws.    AUomefi  Otneral  t.  Joddm^  606. 

1  Dub  Proobbb  of  Law  is  not  necessarily  judicial  process.  Administra- 
tive process^  regarded  m  necessary  in  government,  and  sanctioned  by 
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long  img«»  ft  M  mnch  4n«  prooMi  m  aay  otbar.      ^ttorwy  Gaa«f 
▼.  Joehim^  608. 

4.  Dob  PRocmor  Law. — A  oonttitotiooal  reqairement  thAt  » 

not  Im  deprived  of  hie  pcopertjr  witbooi  doe  prooeee  of  law  di 
imply  that  all   triala  in  stake  courts  affeeting  propertj  must  be  by 
Jary.     AUornqf  Qmeral  ▼.  Jochim,  606. 

f.  Ddb  Pbocbss  of  Law. — ^Th«  state  is  not  so  bound  by  the  tens  "dot 
prooess  of  law"  that  it  is  impossible  for  it  to  invest  its  agents  with 
its  offioss  without  sabjecting  itself,  so  far  as  their  removal  is  eso- 
oeined,  to  the  delays  and  iincertaiDties  of  strict  jadicial  actioo,  snd 
it  may,  in  oases  of  emergency,  summarily  remove  tiiem  if  permitted  by 
the  state  constitution.     Attorney  Oeneral  ▼•  Jochim,  606. 

6.  Frockss. — A  constitutional  provision  that  the  style  of  all  procsas  shall  bs 

*'  in  the  name  of  the  people  of  the  state"  applies  only  to  the  judicial, 
and  not  to  the  executive,  departments     Attorney  Oeneral  r,  Jockbrn^  60& 

7.  Productioh    of  Party's  Books  and  Papkrm   oa  Trial. — An  order 

for  the  production  of  a  party's  books  on  the  trial,  to  be  used  as  evr- 
denoe,  in  proper  cases  and  upon  proper  showing,  is  not  an  uni 
Bouable  seizure  of  them.  But  an  order  by  which  his  books  are 
from  his  ens  tody  and  committed  to  that  of  a  third  persoo,  for  an 
indefinite  period  of  time,  for  an  inspection,  generally,  into  all  his  affairs 
by  the  opposite  party  and  his  counsel,  with  leave  to  take  copies  of  the 
entries  therein,  is  unwarranted  by  the  law,  amounts  to  an  unlawful  depri- 
vation of  his  property  rights,  and  is  in  palpabls  violation  of  his  oonsti- 
tntionsl  right  to  be  secure  against  unreasonable  seizure  of  his  papers 
and  effects.    Letter  ▼.  People^  375. 

8ae  CouR'ra,  3-5;  Eminsnt  Domain,  1.  2;  Imtrbstatr  ComiRRCK,  3;  Leo- 

I8LATURB;  LiDBL,    6;   MILL8,  2,    3;   MlTNIOIPAL    CORFORATIONa,    1,   8,  6^ 

7,  9,  13,  U,  17,  20,  37.  89,  48^  60;  OFfiORRa,  4,  9,  U,  12;  15-17,  J8; 
Statotrs,  1-6,  7,  9-16,  18-23;  Sukdat;  Taxes;  9^  6^  6. 

OONSTRTJCnON. 

See  SvATona,  6-7. 

CONTEMPT. 

1.  Right  to  Qctkstion  PROFRiarrr  or  Unaothorizu)  ORDrau^-The  court 
exceeds  its  power  in  requiring  the  defendant  to  place  his  books  of 
account  in  the  hands  of  the  clerk,  there  to  remain  indefinitely,  with 
leave  to  the  plaintiff  to  make  copies  of  the  entries  therein,  solely  for 
the  purpose  of  enabling  him  to  prepare  his  case,  and  the  defendant 
may  disobey  such  order,  and  will  not  be  liable  to  attachment  ss  for  a 
contempt     Leeter  ▼.  People  375. 

8.  CoKDUcrr  or  Procbbdino. — When  the  proceeding  is  for  criminal  eon* 

tempt  the  more  appropriate  and  general  practice  is  to  prosecute  in 
the  name  of  the  people;  but  where  the  proceeding  is  really  but  an  inei* 
dent  of  the  principal  suit  ths  practice  seems  to  be  to  entitle  and  file  the 
papers  in  the  original  cause.  Letter  v.  People^  375. 
8.  Whbm  a  Criminal  Procbbdingl — When  the  comtempt  consists  of  some* 
thing  done  or  omitted.  In  the  presence  of  the  court,  tending  to  im« 
pede  or  interrupt  its  proceedings  or  lessen  its  dignity,  or,  out  of  its 
presence,  in  disregard  or  abuse  of  its  process,  or  in  doing  some  act  in» 
Jnrious  to  a  party  protected  by  the  order  of  the  courts  which  has  been 
forbidden  by  its  order,  the   proceeding  im  punitive,  and   by  way  of 
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pnnidHnent  for  ih«  wcongf al  «et»  and  to  Tlndicalo  ibo  authority  and 

dignity  of  the  peopla^  as  repreMnted  in  and  by  their  Judicial  pro* 

eeedinga.    Lesiar  r.  PeopU^  375. 

L  Cvrtu  Pbooksdiho — Afpbal. — Where  a  party  to  a  oitiI  auit  haring 

the  right  to  demand  that  the  other  party  do  aome  act  for  hit  benefit 

and  to  hie  advantage  in  the  litigakion,  obtains  an  order  of  the  conrt 

oominanding  it  to  be  done^  and,  upon  refoaal,  the  oonrt^  by  way  of 

eaeoation  of  its  order«   proceeds  as  for  eontemp^  for  the  pnrpoee  of 

advancing  the  civil  zemedy  of  the  other  party  to  the  sni^  it  is  a«iidl 

prooeedini^  and  as  appeal  lies  from  the  final  order  as  in  other  oivil  manses. 

LttUr  v.  F§i^  37& 

Bee  Appxai^  9,  17» 

OONTRACTOR& 
See  LiBNB;  Municipal  Co&fo&atioh%  49. 

CONTRACTS. 

1.  Whbm  CoMPiiSTB. — ^When  parties  enter  in  *  general  contract,  and  the 
nuderstanding  is  that  it  Li  to  be  reduced  to  writings  or  if  it  is  already 
in  a  written  form,  that  it  is  to  be  signed  before  it  is  to  be  acted  on,  or  to 
take  eflteot,  it  is  not  binding  until  it  is  so  written  or  signed.  MmU» 
aippifie.  S,  B.  Co.  v.  Swift,  545. 

IL  WiiBN  CoMPLBTB. — When  correspondence  indicates  that  a  formal  draft 
of  a  contract  was  in  the  minds  of  the  parties,  or  at  least  in  the  mind 
of  the  party  sought  to  be  charged,  aa  the  only  authoritative  evidence  of 
a  contract,  and  that  he  did  not  have,  nor  signify,  any  intention  to  be 
bound  until  the  written  draft  had  been  made  and  signed,  ho  is  not 
bound  until  such  draft  is  duly  made  and  signed.  Mississippi  etc  8,  8, 
Co.  V.  8wi/it  545. 

&.  Whkn  Complbtk—Eyidsncb. — ^If  a  written  draft  of  a  contract  is  pro- 
posed, suggested,  orreferre<l  to,  during  the  negotiations  it  is  some  evi* 
dence  that  the  parties  intended  it  to  be  the  final  closing  of  the  contract. 
Mississippi  etc  8.  8.  Co,  v.  8w{ft,  545. 

4.  WuEN  CoMPLBTB— SiGNiNO. — If  the  Written  draft  of  a  contract  is 
viewed  by  the  parties  thereto  merely  as  a  convenient  memorial  or 
record  of  their  previous  contract  the  fact  that  such  draft  is  not  signed 
by  them  does  not  affect  the  force  of  the  contract;  but^  if  it  is  viewed 
as  a  consummation  of  the  negotiation,  there  is  no  contract  until  tlie 
written  draft  is  finally  signed.    Mississippi  etc.  8.  8,  Co,  v.  Stoijl,  545. 

U  WuxN  CoMPLBTB — Iktkntion. — Wbcu  one  sought  to  be  charged  intends 
to  close  a  contract  prior  to  the  signing  of  a  draft  thereof,  or  if  he  sig- 
nifies such  intention  to  the  other  party,  he  is  bound  by  the  contract 
actually  made,  though  the  written  draft  is  not  signed;  but  if  he 
neither  has  closed,  nor  signified  an  intention  to  close,  the  contract 
until  it  is  fully  expressed  in  writing  and  attested  by  signatures,  he 
is  not  bound  until  such  signatures  are  afiixed.  The  burden  of  proof 
is  upon  the  party  claiming  the  completion  of  the  contract  before  the 
written  draft  thereof  is  signed.     Mu^issippi  etc  S.  8.  Co.  v.  Swift,  545, 

C  CoNSTiTGTioNAL  Law — Control  of  Right  to  Contract.— The  legisla- 
ture can  deny  the  right  to  contract  to  those  who  are  incapable  of  bind- 
ing themselves  thereby,  or  it  may  prohibit  the  making  of  contracts 
when  it  becomes  necessary  to  protect  the  rights  of  others.  Lecp  v.  3U 
Louis  etc  Ry,  Co.,  109. 
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7.  OonnTrfTTioHAL  Law— CoHTiraL  or  Bion  to  Oownuier. — ^n«  IqgMi 
tart  SMI  Motrol  to  mhim  •itent  the  right  to  ooatnet  to  refcmaa  Id 
propwtj  clothed  with  »  psUie  iiiterMt,  where  need  in  •  winaw  to 
neke  it  of  paUlio  ooaeeqnenoe^  end  effeot  the  eomniviiilj  at  lai;^"^  It 
eea  fix  the  niAztmwn  of  cha^gee  for  the  etorege  of  gnun  in  paUie  ra^ 
hooeety  end  for  the  oerriege  of  freight  end  peeeengom  by  eerrien,  ead 
for  eerrioee  rendered,  eooommodetione  fnmiehed,  end  mrtieloe  eeld  If 
pertiee  pnrening  oertein  eToeetiooe.    Letp  ▼.  8L  Lemu  etc  Bp*  Oil,  lOSl 

t.  OoKSTrnrriOHAL  Law— Oovteol  of  Rioht  to  Cobtract. — ^Tbe  pe«« 
cf  the  legieletnre  to  control  end  limit  the  right  to  eoutraet  ie  elveji 
beeeil  on  eome  condition,  end  not  on  the  eUeolnto  right  to  oootral,  eed 
•nch  right  cennot  be  limited  bj  arbitrary  legteUtion  reeting  oa  ae 
reaeon  npon  which  it  can  be  di^ended.  8aeh  power  oaanot  eziat»  ae 
it  ie  enbrereive  of  the  right  to  enjoy  and  defend  liberty,  to  aeqnire  end 
poeieM  proper^,  and  to  pnreae  happineae.  Leep  ▼.  8L  Lomm  He,  Bg^ 
Cb.,  109. 

&  CoNfriTonoif AL  Law— Oohtbol  of  Riobt  to  OosrrEAcr.— When  tto 
eabject  of  contract  ie  pnrely  and  ezolnaively  priTate,  noafflBcted  by 
any  pnblic  intoreet  or  duty  to  peieon,  eociety,  or  government,  and  the 
partiea  are  capable  of  coutracting,  there  ie  no  condition  eziating  npoa 
which  the  legialatare  can  interfere  for  the  parpoee  of  prohibiting  the 
contract  or  controlling  the  torme  thereof,  ^^efp  ▼.  8l  Lomm  etc  Mg, 
Co.,  100. 

lOl  OoNsrrruTioitAL  Law  -Oo»trol  of  Rtobt  to  Corteact.— The  legie- 
latare  cannot  reatrain  the  right  of  individaala  to  contract  by  making  it 
nnlawfol  for  them  to  agree  with  each  other  that  wagee  ahall  be  paid 
at  any  specified  time  enbaeqaent  to  the  day  on  whicli  they  are  earned, 
or  that  the  price  of  property  eolJ  ahall  be  paid  on  a  day  ealiaeqnent  to 
the  sale.  This  rule  doee  not  always  apply  to  corporiitiona  Leq>r, 
Si.  LouiA  etc  R$.  Co.,  109. 

11.  Who  mat  Spi  Tusrion.— A  person  for  vhoae  benefit  an  ezpiess 
promise  is  made  in  a  valid  eoutraet  between  others  may  maintain  a 
actiou  thereon  in  his  own  name.  The  contract  must  have  been  made 
for  his  benefit  ae  its  objec,  anti  he  must  be  intended  to  be  benefited 
thereby.     Howmon  v.  7*rtHion  Water  0>,,  654. 

18.  Who  mat  Sur  Tbirron. — A  third  pereon  who  ie  only  indirectly 
and  incidentally  benefited  by  a  contract  has  no  right  of  action  thereon. 
IJoto^mon  T.  Ttrfiian  Water  Co,,  054. 
13.  Statotr  or  Frauds— Mrmorandum. — ^Verbal  promise  upon  a  saffi- 
oieut  coujiideration  to  answer  for  the  debt  of  another  ie  token  out  of  the 
operation  of  the  stotuto  of  frauds  by  the  subsequent  execution  of  a 
■nfficient  promise  in  writing,  although  no  new  consideration  psssss 
Bkteliy  V.  FuUon,  767. 

14.  Aorrrmrnt — Statutr  or  Frauds. — A  parol  ageement  to  devise  and 
bequeath  real  and  personal  property  as  compensation  for  services 
rendered  by  a  relative  is  within  the  statute  of  frauds,  as  to  the  real  es 
tote,  and,  the  contract  being  indivisible,  the  whole  agreement  fails.  But 
in  such  case  the  relative  may  recover  for  his  services  what  they  may  be 
thown  to  have  been  reasonably  worth,  and  such  void  agreement  may  be 
ehown  in  evidenoe  to  rebut  the  presumption  that  they  were  rendered 
gratnitously.    BttaU  qf  Kesaler,  74. 

15.  Tradr,  Contraot  in  Rbstraint  or.— An  association  or  combinatioa 
of  individnalsk  the  object  of  which  ie  to  enable  ite  members  to  regulate 
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•ad  oontrol  the  price  of  beer  In  m  deeignated  city  aad  ooQiity,  Is  in  nn* 
lawf dl  reatnink  of  trade.  Huier  t.  Omiin£nicU  Brewing  Oik,  8M. 
16.  C6HTBA0T  nr  Bjumkiar  of  Taadb.— Rquitt  will  hot  Comtil  am 
AmooiATioVf  formed  for  the  porpose  of  restraiuing  trade  by  oontrolling 
the  prioe  of  an  artide  and  preventing  its  aale  except  at  a  prioe  agreed 
npon,  to  pay  to  one  of  ita  membera  hia  share  of  the  profits  or  moneya 
realiied  by  it  if  the  complainant  requires  the  aid  of  the  illegal  contract 
or  transaction  to  establish  his  caase.  ^uUr  ▼•  QwnAmenkaX  Brtmng  Ok^ 
894. 

17.  ComACft  Uf  RSSTEAIHT  0FTRADX»TH0n0HPARTZALAWDC01inVBDIH 

Its  Opkbatioii  to  a  designated  city  and  oonnty,  is  nnlawfnl  if  injnrioas 
to  the  public  interests,  as  where  it  provides  that  the  signers  will  not  sell 
ftn  article  of  prime  necessity,  or  even  of  frequent  use,  in  snoh  city  and 
ooanty,  or  to  be  used  therein  to  persons  other  than  auch  signers  except 
at  a  prioe  therein  specified.    Nesier  ▼.  CorUiftetUal  Brewing  Co.t  894. 

18.  OoHTiuoT  in  RKaTBAiNT  OF  Tradb  19  HOT  Rbndxrrd  Lawful  by  the 
fact  that  the  articles  affected  by  it  are  not  necessaries  of  life.  Hence,  a 
pool  or  combination  to  control  the  price  of  beer  in  a  city  and  county 
is  unlawfuL     NenUr  v.  CcmUnental  Brewing  Co.,  894. 

19.  Claim  Aoaikst  EarrATi  of  Dkobdsnt  —  Demam d  —  Where  an  oral 
agreement  to  devise  and  bequeath  property  as  compensation  for  serv- 
ices rendered  by  a  relative  fails,  because  within  the  statute  of  frauds,  a 
oause  of  action,  quantum  meruit,  for  the  services  does  not  accrue  until 
the  death  of  the  interstate,  and  demand  is  properly  made  by  filing  the 
claim  against  her  estate  for  allowance.    EekUe  cf  Keealer,  74. 

KK  Waivbr  of  Bur aoh.— Where  a  coatract  to  furnish  a  steam  boiler, 
guaranteed  to  be  a  first-class  job,  contains  no  specification  as  to 
how  the  grate-hangers  should  be  placed  in  the  furnace,  and  they  are 
placed  in  accordance  with  a  common  and  approved  mode  of  construe* 
tion,  the  purchaser  cannot  object  that  some  other  mode  was  not  adooted. 
And  if  he  saw  when  the  boiler  was  delivered  that  the  grate-hangers  were 
too  hish,  and  assumed  to  change  their  location  himself,  although  the 
manufacturer  offered  to  do  it,  he  afterwards  has  no  cause  for  complaint 
that  they  were  wrongly  placed.    Milwaukee  Boiler  Co,  v.  Duncan,  33. 

See  Bills  of  Lading;  Corporations,  4;  Damaoss,  6;  Iksanb  Pbrsosts; 
Mastxb  and  Sxryant;  OrFicxRS,  5,  6;  Bbwards,  1;  Salbs;  Spbcifio 
Pbrformamc^  1;  Statutbs,  14^  18;  Watbb  Comfanibb. 

CONTRIBUTION. 
See  Surbttship,  2. 

C019TRIBUTORY  NEGLIGENGB. 
See  Nboliobnob,  5-7»  13. 

CONVERSION. 
See  Trovbr. 

CONVEYANCBa 
See  Dbbds;  Koticb^  2, 

CORPORATIONS. 
^  itaFBOn  ni  Oroahieation  of.— The  formation  of  %  corporation  oannol 
be  accomplished  except  by  a  substantial  compliance  with  the  statute. 
Martin  r.  Deeta,  161. 


92§ 

• 

TBS  Co«ii9  Olbkk  €V  «■■  Cwravr  whith  m  ^nMgaaled  m  vek 
tiwlf  M  htirng  thm  pfciw  wImm  lb«  {»riDai|nl  iMMinoB  is  to  hmttmim 
•et«d,  tbMg^  mMh  arlMn  mn  itad  m  tba  ofiee  of  tfca  ■niiBtyckik 
•r  nolb«r  mmmtf,  ttd  %  wrtifiMto  isttNMi  bgr  tfwMontoty  •£  ataii 
fai  dM  form  of  law»  tlKtiag  that  nali  urtidm  4m1  Ihm  filad  m  tiM 
propvr  wmtfty,  is  fslal  to  lh«  «Mtoiio» «l »  wif  bIjiw  die  /hm.  Hiiiifii 
▼•  Deem,  191. 

lb  CORPOKATIOM   £>■  FaOTO,   ExUTBltOS    OF,  WbBV  MAT  BB   POT  IV  IbCI. 

Under  a  •tetato  dedaring  thst  if  m  oorpui  Blitii  A>—  not  iiiifiiwM  ■illiw 
•iM  ye»r  from  tiM  dttto  of  hi  iaoorponAmi  tte  oorporato  povor  «hall 
eoaae,  bat  that  the  dao  tnoorpomtioo  of  mmf  oomp— y  ohiaH^n  food 
faith  to  bo  ft  eorporctioo  md  doing  bownaw  mi  oneh,  aod  ito  ligbt  to 
oxerctae  eorpomto  powon,  abftll  not  bo  inqavad  into  roHatwHy  in  a 
priTftta  motion  to  whioh  aneh  eorpontion  da  >Mo  m^  be  n  pnrty,  bot 
■nob  tnqtriry  may  be  bad  nt  the  euit  of  ttio  elate  on  tbo  inteiBatian  of 
the  attorney  general,  the  mere  filing  of  a  oonplaiat  in  which  the  ooHpaay 
b  aTerred  to  be  a  oorporation  doae  not  eetop  aU  the  wnrid,  oxoept  the 
itate,  from  denying  the  eiistenoe  of  aneh  a  corporation.  The  anenient 
of  tlie  eztatenee  of  a  de/aeto  corporation  is  oa  iaanabla  as  an  averaient  «f 
the  OTfetenoa  of  a  corporation  tie  Jwne*  Where  there  ia  no  oorpocatioa 
dejure  thate  cannot  be  a  ecrporatton  da  /aOOp  onleaa  tbo  aikged  cor* 
poration  haa  at  leaat  attempted  to  do  aome  corporate  act  or  to  osorciaa 
aome  eorpointe  power.    J/ortfa  ▼•  D^etz,  l&l. 

4  Constitutional  Law~Ambndmbnt  of  Chartbb — Coibtbol  or  Riobt  to 
CoKTRAcr. — ^The  legialature  under  a  reaerved  power  to  amend  the  char- 
tera  of  corporationa  cannot  take  from  them  the  right  to  contnct;  it  can 
rei^alate  that  right  when  the  poblio  intereat  denianda  i^  but  not  to  aoch 
an  extent  aa  to  reoder  it  ineifectaal  or  anbatantially  impair  tbo  object 
of  the  corporation.    Ittep  v.  8i*  LomU  etc  Ry.  Co.,  109. 

I.  Ck>K8TiTUTioKAL  Law — LiMiTATiOM  OF  PowBBa.~Corporationa  pooaow 
only  thoae  powera  or  propertiea  which  the  chartera  of  tlieir  creation  con- 
fer upon  them,  either  expreasly  or  aa  incidental  to  their  exiatenoe.  and 
theae  may  be  modified  or  extinguished  by  the  legislature  by  amendment 
or  repeal  of  their  chartera.     Leep  v.  SL  Louia  tie,  Mjf,  Co.,  109. 

C    PSRaONAL  LlABILITT  OF  StOCBBOLDBBS— SnTOBGIKQ  IN  AnOTHBR  StATB. 

If  the  atatutea  of  a  atate  in  which  a  corporation  ia  organized  create  a 
liability  againat  ita  atockholdera  for  their  proportion  of  ita  debta  this 
liability  may  be  enforced  by  an  action  againat  them,  or  any  of  them, 
in  any  other  state  in  whioh  joriadiction  over  them  can  be  obtained. 
Nor  does  the  fs  it  that  in  the  atate  in  which  the  action  ia  brought  the 
liability  of  a  atockhoKler  in  a  domestic  oorporation  can  be  enforced  only 
by  a  suit  in  equity  require  the  creditor  of  the  foreign  corporation  to 
resort  to  a  like  suit,  nor  exclude  him  from  his  remedy  by  an  action  at 
law.     Aldrich  v.  Anchor  Coal  etc.  Co,,  831. 

7.  An  Action  for  Dahaqics  fob  Pkbvkntino  thb  Formation  of  a  Cok- 
PORATION,  if  it  can  be  maintained  at  all,  can  be  sustained  only  by  aome 
natural  person  injured  thereby,  and  not  by  or  in  the  name  of  the  cor* 
poration  which  was  prevented  from  being  incorporated.  Alat'tin  ▼. 
Deetz,  151. 

S.  Pkocms  A0AIN3T  A  CORPORATION  ursT  BB  Srrvbd  upon  its  pdncipal 
officer  M'ithin  the  jurisdiction  of  the  sovereignty  by  whose  laws  it  exists, 
and  authority  for  serving  it  in  any  other  manner  must  be  conferred  by 
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th«  slfttQie  of  the  state  wliMV  the  proceei  ii  nnred*  AldtiA  t.  Anchor 
Ooaleie.Co„BZl. 

9L  JoBZiDioniuf  Oysr  Fosnov. — Serrice  of  proeeae  on  aa  officer  of  a  for* 
•igA  eorporation  who  ie  caeually  in  thU  itate  does  not^  in  the  aUaenoe 
oi  a  itatote  confening  anthority  to  make  each  terviee,  give  the  oourta 
of  this  etate  jnriidietion  orer  raeh  eorporation  when  it  hae  neither  an 
•genej  nor  property  in  this  itatf^  and  has  no4  done  basiness  therein 
other  than  entering  into  a  ceatract  to  bs  parforined  in  another  state. 
Aldrkhr.  Andur  Coal eU.  Co.,  831. 

lO.  Pbociss  mat  bb  Sbbvbd  om  a  Fobuom  CoBFOBAnDB  in  this  slate  if 
it  is  doing  hnstness  here  and  the  aetion  arises  oot  of  sneh  Imrinessi 
AUrkh  T.  Anchor  Coal  He.  Co.,  831. 

See  Damaoes^  8. 

CORPUS  DEUCTL 
See  Cbimihal  Law,  2L 

COSTS. 
See  Affxal,  11. 

COTENANCY. 

1.  Right  ov  Part  Owmbr  to   Tbbminatb    Tknabot    of  Hd  Pariw 

When  a  building  owned  in  common  is  ocoapied  by  a  tenant  of  the  dif* 
ferent  co-owners  nnder  separate  agreements  between  them  and  himself, 
one  of  such  owners  of  an  undivided  one-fourth  interest  in  the  building 
cannot  arbitrarily  terminate  the  tenancy  as  to  his  share  in  the  premises 
by  raising  the  rent  thereon,  and,  if  the  tenant  necessarily  continues  to 
occupy  the  whole  building,  he  is  liable  to  such  part  owner  only  for  rea- 
sonable rent  for  the  beneficial  use  of  his  share  of  the  premises.  NoU  v. 
Owen,  525. 
8.  Adyjbbsb  PoasBSSioir. — As  between  eotenants  evidence  of  long-con* 
tinned,  visible,  uninterrupted,  and  even  exclusive  occupation  by  one 
cotenant  does  not  bar  the  rights  of  the  others.  To  constitute  an  adverse 
possession  in  such  oase  there  must  be  an  actual  ouster,  and  an  exclusion 
of  the  other  eotenants  by  the  one  in  posseasion.    Manifidd  r»  MeOit^ 

«eM^532. 

See  Partition. 

COUNTERCLAIM. 
See  Trial,  8. 

COURTS. 

1.  RoLBS  OF  CouBT  In  contravention  of  the  organic  or  statnte  law  of  the 

state  are  to  that  extent  Toid.    State  v.  OUleon,  634. 

2.  Criminal  Law,  Rulb  of  CoaRT  Limitimo  Right  to  WiTMBS8BS.~AruIe 

of  court  declaring  the  number  of  witnesses  for  which  parties  in  criminal 
prosecutions  shall  be  entitled  to  have  subpcenas  issued  as  of  course,  and 
that  parties  desiring  subpcenas  for  a  greater  number  shall  apply  to  the 
court  by  motion,  supported  by  affidavit,  setting  forth  the  names  of  the 
witnesses  desired,  what  facts  they  are  expected  to  testify  to^  that  the  same 
are  believed  to  be  true,  that  the  same  are  material  to  the  issues  involved 
or  which  may  arise  in  the  case,  setting  out  fully  the  facts  wherein  its 
materiality  consists,  and  that  the  facts  desired  to  be  established  bj 
AM,  81.  Ksr..  Vol.  XU.  -M 


{ 
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meh  wltneoM  oannot  b«  e^tablialMd  by  witacsaes  for  vtiAoi  tD^«{iaBii 
bftT*  mta^d  M  of  coana,  and,  if  reqnirrd  bj  th«  eonr^  sbmll  firtte 
••t  oat  wliAt  tho  witnoMot  for  whom  rabpoBiias  have  iMoed  as  of  com 
will  iaatif  J  tO|  ia  Toit),  bocaoao  in  couflict  with  tho  bill  of  rigfati  gw- 
anteoing  **iji  criminal  proaocntiona  the  aocnaod  ahall  baro  tha  rigbtta 
appoar  and  dofood  in  ponoa  or  by  ooonael,  and  to  hnvo  ptuctaa  ta  eon- 
pel  tbo  attondanoo  of  witnaaaaa  in  bia  behalf,  and  with  tho  proTiaioB  d 
tho  atato  atatataa  dooUring  that  every  poraon  indicted  and  praaecatad 
for  a  oriminal  offenao  ahall  bo  entitled  to  aobpcaoaa  and  cooipalaary  fr^ 
oaaa  of  wiknoaaea  in  hia  behalt    8iaU  ▼.  OkUom^  634. 
X  JvEilDicnOH  OF  SoPRBMB  CoOKT. — ^Whooovor  a  oooatitatioaal  qneeliaB  ii 
neoeaaarily  to  bo  determined    ma  appeal  or  writ  of  error  ena  be  tekea 
from  the  final  jadgment  of  tho  trial  court  to  tho  anpremo  court,  bat  thi 
•ooatitntiooal  qaeation  invoked  to  give  the  latter  court  joriadietMa 
moat  be  fairly  debatable,  and  not  bnaed  on  mere  aaaortioo.     Trmkk  t. 

4  Ov  SvrRnf  B  Oouvr  Jurisdictio]*. — ^Whenever  the  conatroetion  of  a  eoo- 
■titational  qneatioo,  atato  or  national,  ia  properly  before  tho  aapreoM 
oonrti  and  nooeaaary  to  the  determination  of  tho  caao,  that  coart  fcu 
entire  Jariadiotion,  not  only  of  snch  qaeation  but  of  all  otlier  matten 
neooaaary  to  a  complete  detorminatioo  of  tho  cootrovoray,  Trmhk  r. 
/'ccp/«^23d. 

Iw  ArriAL— JoauDicriosr  of  SuraxMB  CouBT.^In  an  order  or  proeaediBg 
involving  the  conatruction  of  a  oonatitntional  proviaion  the  onpreiat 
court  baa  Jariadiotion  on  direct  appeal  from  the  trial  oonrti  Laitr  ▼• 
5taf^87A. 

ii  FbOBATBOoUBTB  lU  TRIBUXAL8  0F  SpICIAL  AJfD  LnflTBD  JuKlBDlCnOX, 

and  can  ezerciie  only  auoh  powera  aa  are  directly  conferred  upon  then 
by  atatute^  and  auoh  aa  may  be  incidentally  nooeaaary  to  the  ezecntifla 
of  theae  powera.    Smith  v.  Bcwardf  037. 

See  Abatuumt;  Cohtbhft;  Municipal  CoRroRAnoii%  2,  9^  16;  Orvicn^ 

20l 

CRIMINAL  LAW. 

L  Crimxhal  PLBADiifo.^A  Plra  of  AuTRRfon  AoQurr  is  mot  Sumcnsrt 
bk  law  if  the  matter  aet  out  in  the  aecond  indict  went  ia  not  atlmisaiUt 
under  the  firat,  and  a  oouviction  cannot  be  properly  anatainod  on  auch 
evidence.    Did  v.  Pfople,  254. 

8.  ScrrFioiBNCT  of  Proof. —In  criminal  easea  there  must  be  proof  of  the 
cor'pifa  dehcii,  and  of  the  identity  of  the  prisoner.  It  nmst  Im  ahova 
that  the  act  itself  was  done,  and  that  ife  waa  done  by  the  peraou  diar^evL 
CarUan  v.  Peopif,  316. 

8L  Comprtbhct  or  Evidbncb  for  Acoosbd.— It  ia  competent  for  the  accnsed 
to  ahow,  by  any  legal  evidence,  that  another  committed  the  crime  with 
which  he  ia  charged,  and  that  he  is  innocent  of  any  participation  in  it, 
but  ha  cannot  do  this  by  the  admiaaiona  or  oonfeasioos  of  a  thirii  person 
not  under  oath.  There  must  be  proof  of  auch  a  train  of  facta  and  cirw 
cumttancea  aa  tend  clearly  to  point  to  auoh  other,  rather  than  to  the 
accuaed,  as  the  guilty  party.    CetrlUm  v.  People^  846. 

4.  Alibi — Proof  ik  Support  of.— In  order  to  eatabliah  an  aUbi  in  a  erim- 
inal  caae  the  burden  of  proof  is  upon  the  accused  to  show  facta  and  cir^ 
eumataiicea  aufficient^  when  conaidered  with  all  the  other  evidence  in 
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tba  case,  to  create  in  the  minde  of  the  jory  a  reasonftble  doobt  of  the 
tmth  of  the  charge  against  him.     Carlton  r.  People,  846. 

Absok;  Comtbmpt,  2,  3;  Courts,  2:  Evidbmob,  9,  10;  ExTRAOiriOHi 
Homioidb;  Ixdictusnt;  Larcbmt;  Mdnioipal  Corporatioms,  84^ 
Pxbju&t;  Eobbbbt;  States;  Statutbs,  13;  Tbiax^  2;  Witubssbs^  2;  8. 

CROPS. 
See  Salbs,  18, 14. 

DAMAQRa 

1.  Stidbvcs  Of  Daxaobb,  Whbm  SuFBioiBifT.^BFidence  that  plaintiff  gar* 
her  note  to  her  attorneys  for  two  hundred  dollars,  as  a  fee  for  their  serr* 
ioet  in  the  ease,  does  not  justify  a  finding  that  sach  snm  is  a  fair  oom* 
pensation  for  time  and  moneys  expended  in  the  pnrsnit  of  the  property 
■ned  for.     Murphy  t.  Muigrtw^  200. 

<•  Damaobs  fOB  Mkntal  SurFBRiNO  are  generally  allowed  by  the  ooorte  in 
the  following  cases:  1.  Where,  by  the  merely  negligent  act  of  the 
defendant,  physical  injary  has  been  snstained;  2.  In  actions  for  breach 
of  the  oontraot  of  marriage)  8.  In  oases  of  willfnl  wrong,  especially 
those  affeoting  the  liberty,  eharacter,  reputation,  personal  security,  or 
domestic  relations  of  the  injured  party.  Summerfield  T.  IFeMerH  Uniom 
TeL  Co,,  17. 

S,  Fob  thb  Failitrb  of  a  Pbrhom  to  Act  ab  a  Dibbotor  or  a  Corpora- 
TIOH  or  to  assist  in  its  organiiation,  the  damages  reooverable  against  him 
oannot  include  loss  sustained  \>y  reason  of  the  principal  incorporators 
being  in  indigent  circumstances  and  unable  to  raise  moneys  to  continue 
the  business,  and  their  oonsequent  loss  of  profits  which  they  might  have 
realized  had  such  business  been  con  tinned.     Mnrtmr,  Defiz,  151. 

4.  Damagrs  from  Ovbrflow  of  La^iixi—Eluibnts  of  Damaob. — ^In  an  ao- 
tion  to  recover  damages  for  Bn  overflow  of  ^land  caused  by  the  negligent 
discharge  of  surface  water  thereon,  recovery  may  be  had  for  deposits  of 
earth,  olay,  and  like  substances  naturally  resulting  from  such  overflow, 
although  such  items  of  damage  are  not  specially  pleaded.  Butd  v.  Iowa 
CeiU.  /?y.  Co.,  478. 

ft.  pROSPBcnTB  PROFnrs  are  not  allowed  as  damagea  for  a  tort  or  for  Iho 
breach  of  a  eontract,  nnlesa  they  are  the  dear,  proximate,  and  natural 
results  of  the  wrong,  and  are  confined  to  the  principal  thing  complained 
of  and  to  its  naturally  attendant  circumstances.    Martin  t.  Deett,  151* 

8.  COMTBACT— Bbbach— Duty  bot  to  Enhamgb  Damaobs. — Where  a  party 
has  been  damaged  by  the  failure  of  another  to  perform  his  oontraot  the 
law  does  not  permit  him  to  so  oonduot  himself  as  to  enhance  the  dam^ 
ages,  and  recover  the  damages  so  enhanced.  MUwauke$  Boiler  dk  T. 
Duncan,  83. 

8ee  Bbokbrs,  8^  4;  iMJUiconoirB,  1;  Libbl,  1,  8»  4,  7;  Lihitatiorb  of  Ao> 
TiONB,  6;  Municipal  Corporations,  87-39;  Railroads^  lS-17*  Tblr> 

QRAFH  C0MPA»IB8»  1-4;  TrOYBB. 

DAMNUM  ABSQUE  INJURIA. 
See  Rbal  Propbrtt,  2,  8;  Watbrs,  4^  8b 

DEBITOR  AND  CREDITOB. 

L  Part  Patmbvt  as  Disoharob — ^Tbhdbb. — ^Tbe  acceptance  by  the  holder 
of  B  note  past  due  of  a  less  sum  than  the  face  ol  the  note^  with  an  agre^ 
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il  to  diathargt  the  d«bt»  doat  not  operate  to  folly  releaee  tiie  Aebtoe, 
Iwt  is  a  paymwit  pro  tajito  only,  and  tba  holder  of  the  note  aeeii  k^i, 
bofort  brinipiig  miit  to  reoOTor  the  aoiount  unpaid,  tender  the  asmil 
reoeived,  and  thai  repndiate  each  agreemeat.  Leeaom  t.  Awitne^  39T. 
tt  Pa«t  Patmkht  as  DiacHAKGB — Rkliasb  Wtthout  OunBCDBRATiD^c.— a 
debtor,  in  pajring  a  portion  onlj  of  a  debt*  when  be  is  bovnd  to  paj  ti« 
wholes  fnrniahee  no  cootideration  for  a  promiae  by  tbe  creditor  to  fLll? 
diaoharge  him.  Siioh  payment  is  pro  Uukio  only,  and  the  crediiiff  a^i 
Bot  tender  back  the  amonnt  reeeired,  and  thna  repadiate  the  agreemcst 
befora  bringing  anit  for  the  amount  remaining  unpaid.    Leeaem  ▼.  Awin- 

t,  PAirr  PATmvT  Wmor  Discbawib  Dkbt.— Part  payment  nm&  m  cbs» 
promiae  of  a  daim  over  which  there  ia  an  hoaeat  diapate,  or  by  jtceciil 
eompoaitioo  with  ereditoii^  or  if  the  payment  ia  made  in  aoaietiiiaj 
other  than  money,  under  an  aicreomoot  that  each  payment  8hx!ld» 
eharge  the  whole  debt|  ia  ralid,  and  haa  that  effeet.  £eefO»  t.  A^er^ 
MM,  697. 

DECEDENT  BSTATBS. 

8aa  Sxaootou  axi»  Administrators;  PAKsmo*,  S»  4. 

DECLARATIONa 
Sea  AoiNOT,  1-3;  Etidbnci^  8L 

DEDICATION, 
8aa  Basimbhti^  1;  Uumigipal  GoRro&ATioicfl^  38^  S6L 

DEEDS. 

1.  CoirrvrAifOB^CoNBTituoriOH  or. — ^A  eonreyaaee  purporting  to  eenref 
*'one  divided  fourth  part** of  certain  real  jnroperty  will  not  be  treated u 
oonveying  an  undiTided  fonrth  part  of  auefa  property  if  the  grantee  d;d 
not  then  baTe  any  interest  beyond  an  eatate  for  life.  The  wvrd  *'di* 
▼ided  **  cannot  be  rejected  froin  the  deeoriptioii.  Mori  r.  U'mitg  Clen-i 
Soc,  711. 

%  RiQiaTRATioN  or  A  DtXD  n  CoMPLm  Wnnr  it  rab  bbki  JFilmd  with 
the  register  for  auoh  registration.    D<nm  t.  Wkdater,  798, 

9,  Rboistration  ot  Dbkds. — ^Thk  FAiLimv  of  thu  Rbcordr  or  Dskds  to 
Indvz  a  eonreyance  left  with  hira  for  registration,  and  which  is  othe^ 
wiae  daly  registered,  doea  not  impair  tha  legal  effect  of  the  registratioa. 
Dapis  T.  H'hitaher,  793. 

4,  Marriaqv  as  Cohsidbrattov  irm  DKBi>.»Promi8eof  marriage  ia  a  Talu- 
able  considerhtion  for  a  deed,  and  if  the  marriage  afterwarda  takea  placa 
the  deed  ia  valid  so  f ar  aa  the  oonaideration  ia  coDcemed.  Any  fraud 
intended  by  the  grantor  upon  hia  creditors  <loea  not  aroid  the  deed  il  the 
grantee  ia  innocent.     Tol/nan  t.  Ward.  55tt. 

ft.  Makriaor  mat  bb  Given  in  Evidbnos  as  rsa  CoimiraRATTCQi  of  a  deed 
expressed  to  be  for  a  money  oonaideration  only.     Tolmctn  t.  Ward,  656. 

See  EsTOPPBL;  Gim;  Mobtqagb,  2;  Nonoi^  & 

DE  FACTO. 
See  Corporations,  3;  Indictment,  1,  3w 
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definitions. 

'*  Credible  witneaeee.*    lUer  ▼.  Spence,  360. 

Due  proceee  of  law.    Attorney  Otneral  t.  JocMmt  806;  Burdidt  t.  Peopk,  tt9L 

Eaeetion.    ifoyor  t.  ShaUwk,  206. 

''In  the  name  of  the  people  of  the  state.*    AUiorneif  Qtmeral  t.  Joehim,  606L 

Irreparable  injury.     Field  v.  Burling,  311. 

A  penalty  ia  a  punishment  which  the  law  exaote  for  Ite  riolationy  and  may 

be  fine,  forfeiture,  depriration  of  oflSoe  or  other  rights  or  by  ai^  other 

meani  sanctioaed  by  law.    SuUe  ▼.  Walbridge^  663 
FriTileged  Gommunicatiooa.     Uplon  v.  Hume,  863. 
PnUlio  offices.    AUomeif  Oenerai  v.  Jocliim,  606. 
Tickets.    Burdiek  ▼•  Peogle,  329. 
«< Township.**    Mayor  Y.  ShaUnck,^!^ 
"Trustee."    Johnson  ▼.  Culnan,  224. 

DEVISE. 
See  C05TRA0I8,  14, 19;  BarATis. 

DIRECTING  VERDICT. 
See  Trial,  9. 

DISCLAIMER. 
See  Taoem,  7. 

DISCRIMINATION. 
See  Statutes.  12» 

DISTRIBUTION. 

Bbiatis  ot  DiOBDniTS--CoNTLiOT  ov  Laws.— The  disposition,  sueoession 
to^  and  diatribution  of  personal  property  wherever  situated  is  governed 
by  the  law  of  the  eonntry  of  the  owner's  or  intestate's  domicile  al 
the  time  of  his  death,  and  not  by  the  conflicting  laws  of  the  Tarioos 
places  where  the  property  is  sitaated.    Smiih  t.  Howard^  637* 

See  Jv&isDiOTiON,  6- 

DIVORCE. 
See  Harbiaoi  abd  Ditoboi, 

DOCKETING. 
See  JaDOiUEiin,  4. 

DOMICILE. 
See  ADOpnoir,  6, 

DOWER. 

L  Downt  nr  Mw— Wastb.  —One  oconpying  land  as  dower  eanoot  commit 
waste  on  such  land,  and  the  opening  of  coal  or  other  mines  thereon 
amounts  to  waste.  Bnt  it  is  settled  in  Illinois  that,  where  mines  are 
already  opened  upon  Hiuil  aaeigned  as  dower,  the  widow  has  the  right  to 
operate  them  and  receive  the  proceeds  thereof.     Priddy  v.  OriJUUu  397. 

S,  Wtpow  may  bb  Enbowrd  of  Minks  opened  by  the  heir  or  owner  of  the  fee 
after  her  dower  attaches  and  before  there  has  boen  any  assignment,  and 
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H  b  ■«!  wuU  for  her  to  work  mlnao  opgnod,  althon^  fbej  bfti  beei 
fttjoadoood  bofoio  tho  doath  of  liar  hnalMiML     8bo  nay  eonttrael  bcv 
opptoooboiMid  not  bo  goUty  of  waoto.     Friddy  ▼.  OriJUK  397. 
&  DowBB  ni  Leased  Lahm-^Rskt  ob  Rotaltt  to  Wiiww. — ^Wlicrt  tkn 
k  %  valid  soboistiDg  Ioom,  ozecotod  by  the  hnabuid  m  hii 
■nder  wbioh  tho  leMeeo  nuiyp  at  asy  tune,  open  mlnf,  and  by  tbe 
of  wbioh  one  dollar  per  acre  rent  or  royalty  in  to  be  paid  ■nneiTTy  to 
tbe  leeeor,  hie  betn»  or  other  legal  repreeentatiToo  wbo^  at  the  tine;  abiM 
be  legally  entitled  to  the  life  estate  or  fee  aimpln  title  to  the  hod,  n>at 
the  minee  are  opened,  and  certain  fixed  royaltiea  after  the  nines  us 
opened  and  worked,  the  widow  of  the  lessor  wiU  bo  entitled  to  tbe  rest 
or  royalty  npon  lands  assigned  as  dower  after  the  oesignBienL    Asd 
should  the  lessees  open  mines  on  the  lands  nseiji^ed  as  dower,  witboat 
the  ooosent  of  the  witlow,  she  would  be  entitled  to  tbe  royalty  nansd 
In  the  lease.     /VidJy  T.  QrigUK  397. 

DUB  PROCESS  OF  LA.W. 
See  Co^tfrrroTiomk  2-5;  Orricxn^  4;  Statutbi^  20-22;  Tazxa^  & 

EASEMENTS. 

1.  STUBrrs— Easbmint  of  Lkuit  and  Aib. — A  private  indiTidnal  eanael 
appropriate  to  his  own  exclnsi?e  use  a  portion  of  the  snrfaee  of  a  street 
deilicated  to  the  pnbllo  nss,  and  a  dedioation  of  n  strip  of  land  for  a 
public  street  embraces  not  only  the  snrfaee  of  the  ground  but  the  sir 
and  light  above,  and  an  individual  has  no  more  right  to  obetruct  the 
light  and  air  abore  the  street  than  he  has  to  obstraot  the  snr£aos  of  the 
sotl.    Field  v.  BiErling,  311. 

t.  HiGHWATS— Easbhbnt  OF  LionT  ako  AiR.~Whenastripof  land  is  de- 
clared a  public  highway,  the  ail  joining  owner  has  the  right  to  light  and  sir 
from  it.  The  column  of  light  and  air  above  the  roadbed  is  as  much  a  part 
of  the  highway  as  the  roadbed  iteelf ;  and  when  cities  or  towns  havs 
been  built  up  along  a  public  highway  the  right  to  light  and  air  from  it 
becomes  vested.  Even  the  legislature  has  no  power  to  deprive  abuttiag 
owners  of  it  without  compensation.     Field  ▼.  BarUng^  811. 

S.    MUVIOIPAL   Ck>RF0RATt01f8 — StBBKTS — ^DbDIOATION— RiGBT  OF  LOT  OWV* 

BR8  TO  Light  ind  Aib.— When  the  original  owner  of  an  addition  to  a 
city  makes  a  plat  dividing  ths  land  into  blocks  and  lots,  streets  and 
alleys,  and  sslU  and  conveys  the  lots  with  reference  to  that  plat^  a  right 
arises  in  favor  of  purchasers  of  lots  fronting  on  a  street  to  have  it  for- 
srer  kept  open,  and  free  from  obstruction  from  the  surface  of  the  soil 
to  the  sky,  for  the  passage  of  light  and  ai^.  No  grant  or  covenant  is 
required  to  create  this  right  which  may  bs  regarded  as  an  incorporeal 
hereditament  appurtenant  to  the  lots.  Field  v.  BarUng^  31 1. 
4.  RiaHT  TO  PoLLmrs  Watbbb  of  Stbbam.— Thb  Right  of  a  Villaob 
to  pollute  the  waters  of  a  stream  by  the  discharge  of  sewage  into  it 
is  in  the  nature  of  an  easement*  which  can  be  created  only  by  grant 
or  prescription,  and  a  mars  oral  consent  to  snob  pollntion  of  the 
stream  will  vest  in  the  village  no  right  not  in  the  power  of  the  party 
giving  the  consent  at  any  time  to  recall.  And  the  fact  that  the  Tillage 
had  expended  money  or  incurred  liabilities  in  the  matter  of  constructing 
the  sswers,  on  the  fitith  of  such  parol  license,  will  present  no  obstacle  te 
such  revocation.  '  VUlage  of  Dwight  v.  linyeM,  367. 
See  Imjumotions,  2;  Pkivatb  f^^ATBi 
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ELECnOKS* 

BxoLiTSiov  OF  Lboal  Votibs. — ^When  an  election  b  honestly  oondncted 
tbe  penon  who  reoeiyes  a  plnrality  of  the  legal  Totea  actually  caal 
thereat  ia  entitled  to  the  office.  Thia  ia  ao^  although,  through  an  error 
of  judgment^  the  inapectora  of  election  excluded  TOtea  of  qualified  eleo* 
tora  anfficient  to  have  changed  the  result.    State  ▼•  Han9on^  88L 

See  OmoKBs,  16;  Quo  Wabranto;  Statuti8»  19. 

KLECfRIO  WIRES. 
See  Municipal  Corpobations,  31,  82;  Nkouobiioi,  7-11 

BMINEKT  DOMAIN. 

L  Takino  Pbitatx  Pbopbrit  for  Pbivatb  Usb. — A  constitutional  pro* 
vision  that  the  property  of  no  person  ahall  be  taken  or  damaged  for 
public  use  without  just  compensation  is  an  implied  prohibition  on  the 
power  of  the  legislature  to  take  the  private  property  of  one  without 
hia  oonsenti  even  when  compenaation  ia  made,  and  tranafer  it  to  another 
for  hia  private  use.     WeUon  v.  Dickaon,  771. 

2.  Takiko  Pbivatb  Pbopebtt  fob  Pbitatb  Usb.— The  want  of  power  in 
the  legislature  to  take  the  private  property  of  one  person  and  transfer  it 
to  another  for  his  private  use  does  not  depend  upon  any  constitutional 
restriction,  bat  upon  the  fact  that  it  ia  not  the  exercise  of  the  power  of 
making  laws  or  rules  of  civil  conduct,  which  ia  the  branch  of  aovereign 
power  committed  to  the  legislature.  Property  can  only  be  taken  for  a 
public  use.     Welton  v.  Dickson,  771. 

5.  Taking  Pbivatb  Pkopebtt  for  Privatb  Ubb. — ^The  right  of  emineul 

domain  doea  not  imply  a  right  in  the  aovereign  power  to  take  the  prop- 
erty of  one  person  and  transfer  it  to  another,  even  for  full  compen* 
sation,  when  the  public  interest  is  in  no  way  promoted  by  such  transfer. 
Welton  V.  Dickson,  771. 
ii  Takimo  Pbiyatr  Propbrtt  fob  Pbivatb  Wat. — ^The  legislature  haa 
no  power  to  authorize  the  taking  of  the  private  property  of  one  percon, 
even  for  a  full  compensation,  and  the  transfer  of  it  to  another  for  the 
purposes  of  a  private  road  or  way,  when  the  public  intereat  ia  in  no  way 
promoted  by  such  tranafer.     Welton  v.  Dickson,  771. 

6.  Taking  Pritatb  Pbopxrtt  for  Public  Uax. — Private  property  cannot 

be  compulsorily  taken  for  any  but  public  use,  and  then  only  upon  just 
compensation  being  made,  the  amount  of  which  ia  to  be  assessed  by  a 
jury.  Welton  v.  Dickson^  771. 
tt.  Public  Usb. — When  the  public  exigencies  demand,  the  exeroiae  of  the 
power  of  taking  private  property  for  public  uae  ia  aolely  a  question  for 
the  legislature,  upon  whose  determination  the  courts  cannot  sit  in  judg- 
ment; but  what  ia  auch  public  use  aa  will  justify  the  exercise  of  the 
power  of  eminent  domain  ia  a  question  for  the  courts.  If  a  public  uae  ia 
declared  by  the  legislature  the  courta  hold  the  use  public,  unless  it  mani- 
featly  appeara  from  the  act  that  it  can  have  no  tenden<^  to  advance 
and  promote  anch  public  uaa.     WeU&n  v.  Dickson^  771. 

Bet  CoHSTiTUTZOiiab  1;  Municipal  Ck>RPOBATioNa,  87,  39;  Pbivatb  Winb 

8;  Railboaim^  15,  18. 

ENTIRETIES. 
Sea  HuBBAMD  aud  Wifr,  8,  4. 
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SQUITV. 

!•  Iwjvwvnom — WqurrMWiM  JvumMtsn^m, — ^Tlw  <bMnioi  of  »  plan 

qnalt  mnwiy  *t  law  lAird*  tlM  malj  teat  of  «q«tij  jonsJietieB  is  peci- 
li—  for  inJQBOiion,  Mid  Uw  applicattmi  of  (hi*  pruwiple  to  a  puticBkr 
«■•  Mval  ^p«id  altogatlMr  opoo  tke  chmnmtmr  of  tlie  cue  oo  rfiirlmwi 
by  th«  ptoeMdinga.  II  is  not  enoogh  that  tbore  ia  a  lomady  at  law;  il 
miiBt  be  plain  and  adcqnale,  or,  in  ether  worda.  aa  pnctical  and  efficiort 
to  the  end*  of  jastice  and  its  prompt  administration  as  the  retnedj  ia 
eqnity.      Welton  ▼.  Dirbmm,  771. 

i»  Bquitt  Will  mot  Aasur  ▲  CoiiPLAiirAMT  Whob  Cacss  op  Acnov  Risn 
Upoh  a  Trahsgrkssion  or  the  Laws  of  his  conutry,  tboagh  tfie  de- 
fenilant  has  realised  and  retains  profits  reenlting  from  the  forlndda 
transaotion  in  which  both  participated  under  an  sgreement  to  share  tht 
profits  thereof.     Nt^ter  ▼.  Ccntineidal  Brewing  Ox,  S9i» 

8m  Covibaoi%  16|  iMjuNcnoNs;   Inbamx  PzBaoiis;  JuBisDicnox,  %  S; 

lio&TOAOis;  T&usx^  fi. 

ERROR. 
8ee  Apfsau 

SSTATEa 

A  ObVTBTivoi  <m  Dtrm  to  Sarah  H.  aitd  H«m  OaruxMm  vwli  k  her 
a  life  estate  with  a  remainder  in  fee  to  her  ofaildren  as  a  elaaa.  Her 
after- bom  children  are  entitled  to  participate  in  the  bensfita  of  sneh 
devise  or  oonTeyauoe.     Hague  v.  Hag/m^  90O. 

ESTOPPEL^ 

Ihvkino  ot  TiTLB  BT^NoTici  OP. — ^If  a  person  lia%  before  aeqniring 
title  to  real  property,  made  a  conveyance  thereof  m  snob  a  form  that 
the  title,  when  acquired,  vests  in  his  grantee  under  the  pre-existing 
deed,  nevertheless,  the  record  of  sneh  deed  does  not  operate  an  con- 
structive notice  to  a  person  purchasing  from  the  common  grantor  after 
his  acquisition  of  the  title,  and  such  subsequent  purchaser  may  there- 
fore, nnless  hs  had  actual  notice  of  the  first  conveyance,  hold  the  prop- 
erty as  against  the  first  grantee  to  whom  the  title  innred.  F6rd  v. 
Unitg  Church  Societg,  71 1. 

See  Adoptiom,  6,  6;  Municipal  Corpobations,  47* 

EVIDENCE. 

L  Wakbantibs.— Parol  Evidbncx  a  kot  Admissiblb  to  add  to  ma  unam- 
bignotts  writing  facts  which  may  aid  the  implication  of  a  warranty. 
McCrag  Jie/rigeralar  etc  Qk  w,    WonU,  599. 

t.  JoDioiAL  Notice. — State  courts  do  not  take  judicial  notice  of  former 
adjudicatious  in  federal  courts  upon  the  subject  matter  in  controversy. 
KUpatriek  v.  Kanaae  CHg,  etc  R.  H.  O).,  741. 

t.  CoNrsssiONS  Under  Oath. — Testimony  or  a  confession  given  before 
a  grand  jury,  under  oath  and  involuntarily,  by  one  at  the  time  under 
arrest  and  charged  with  the  crime  then  inquired  about,  without  in- 
forming him  of  his  rights  or  of  the  effect  of  his  testimony,  or  the  (km- 
sibility  of  its  use  Against  him,  is  inadmissible  on  his  subsequent  trial  for 
such  crime.     Utate  v.  CUffmxL  618. 


\ 
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ii  OoifRmroHfi  TTin>m  Oath. — A  ttatnte  proriding  that  a  member  of 
the  gnuid  jury  may  be  compelled  to  diaeloee  the  testimony  of  a  witoeee 
•zamined  before  aooh  jary  fco  ascertaia  if  it  is  oonsisteiit  with  that  fpTea 
by  him  at  the  trial,  does  not  make  testimony  given  before  a  grand  jury 
under  oath,  and  ioTolantarily,  by  one  at  the  time  under  arrest  and 
ebarged  wiUi  the  crime  then  inquired  abont»  competent  on  hie  trial  for 
such  crime.     SkUe  t.  CUffardt  618. 

&  ChAKOX     or     POBBCHSION.  —  ThB    DiCLAKATIONS     of     a     VB990R    ov 

PmBfloiTAL  Propkbtt*  while  he  remains  in  possession  thereof,  though 
after  the  sale,  as  to  the  character  of  his  possession,  are  admissiUe  in 
evidence  against  bis  vendee.  Murphy  v.  Aluijrew,  200. 
0.  Thaiatb  of  a  Third  PRRSOir,  other  than  the  prieoner  on  trial,  against 
the  victim  of  the  crime  charged  are  mere  hearsay,  and  are  inadmissible 
in  evidence.     Carlton  v.  P€Ople,  34& 

7*  CiROUllSTANTIAL  EtIDRNCR. —  AVRBRINO  CIROQII8TANOR8  WHICH  MAT  BR 

JuDioiALLT  CoRRiDKRRD,  Rs  leading  to  well-grounded  preeumptions,  are 
■kotives  to  crime,  declarations  or  acts  iiidicafcive  of  guilty  eonsclonsnese 
or  intention,  and  preparations  for  the  commission  of  crime.  Carkmi  v. 
Pm^,  346. 

t.  CiRCiJiiATAifTiALEviDRNaR— SurFioiRNGT  OF.^Iu  both  criminal  aad  civil 
cases  a  verdict  may  be  founded  on  circumstanees  alone,  and  the  legal 
test  is  the  sufficiency  of  the  evidence  to  eatisfy  the  understanding  and 
conscience  of  the  jury.  Absolute  certainty  ia  not  essential  to  proof  by 
circumstances,  and  if  they  produce  moral  certainty  to  the  exclusion  of 
every  reasonable  doubt,  it  ia  suiEcient.     Carlton  v.  People^  346. 

9.  ClROUHSTANTiAL  EviDRNCB — CoNVicTioN  OF  CRfMB. — ^To  Warrant  a  oou- 
viction  of  crime  on  circumstantial  evidence,  the  circumstances  taken 
together  should  be  of  a  conclusive  nature,  leading  on  the  whole  to  a 
satisfactory  conclusion,  and  producing  in  effect  a  reasonalile  and  moral 
certainty  that  the  accused  committed  the  offense  charged.  The  cir- 
cumstances must  be  such  as  to  pro<luce  a  moral  certainty  of  guilt,  and 
to  exclude  any  other  reasonable  hypothesis.     Cartton  v.  People,  346. 

IOl  Vrrdict  ON  Circumstantial  Evidbncb.  ~~  To  justify  a  conviction 
of  crime  on  circumstantial  evidence  alone  it  must  be  inconsistent 
with  any  reasonable  theory  of  innocence.  A  verdict  based  on  evidence 
which  only  raises  a  suspicion,  but  does  not  point  with  reasonable  cer- 
tainty to  guilt,  must  be  set  aside.     State  v.  CVJord,  518. 

11.  Municipal  Ordinancr  coutained  m  a  printed  book  in  charge  of 
the  proper  custodian,  purporting  to  have  been  printed  by  authority  of 
the  city,  is  admissible  in  evidenoe  without  other  proof  under  the  stat- 
utes of  Missouri.     City  qf  Tartio  v.  Cook,  G78. 

8m  Adoftior,  3;  Brokrrr,  5;  Contraots,  3;  Criminal  Law,  3;  Dahagba 
1;  HoMiciDR;  JuRiSDicrioN,  1;  Lroi.hlatorb;  Lirrl,  4;  Makriaqr 
and    Divorgx;    MoRTGAORa,    2;    Nkoliorngb,     12;    Nkgotiablr 
IsflFRVBiRRn,  3;  Railroads,  6,  10,   12;  Salrh,  4-6;  Srrviors,  2; 
Triai^3. 

EXCEPTIONS. 
See  Apprai^  7.  16. 

EXECUTION. 
See  Irovrb. 


V8d  IifOfX. 

XXBCOTOBS  AKD  AD>fINISTRATQR& 

L  WnATmm  DaoiDBimL— PwMsuDijfos  vob  nu  AnuvmAno"  «<  ^ 
•itetti  of  ilto<iMrl  pcnoua  Mid  for  their  dMlribalios  mn  fonly  itita- 
lory.    Bmtkle^  t.  tfayieriDr  Oomi,  13S. 

&  FoEBtOM  KxiBOOTOBS  AXD  ApiuiiiirBATosa — LdrrTBKs  OP  ADMungnam 
boTo  DO  legal  foroo  or  offeci  beyood  tha  territorioJ  lioiits  of  tkBttatok 
which  they  aro  grmntod.   SmUk  t.  Hmoard^  537. 

t.  bvATn  OP  DpcBi>BirT»— ^Widow's  ALiiOWANCB — Covpucr  op  Lavs.— A 
probftto  ooorl  of  ono  tUto  has  no  jnritdioiion  to  daoreo  ao  allovaMt  to 
a  widow  of  a  nooroudeiit  dooMlent  from  aooeta  within  its  jarifdictiaB 
on  which  thoro  is  ancillary  administration.  A  vidow  «  daim  for  aUov- 
ancc  if  nol  only  oontrollad  by  the  law  of  tho  ntnto  whore  the  huhui 
ftaidod  at  ihe  time  of  hie  death,  bol  it  mnat  alao  bo  granted  bjthi 
probate  oonrt  of  tlmt  state.    Smkk  r.  ffamarmi,  SSI, 

4.  InATn  OP  Dbcbdbict»— Widow**  Allowancb  —  Conpuot  op  Lawl-I 
widow's  claim  for  allowauoe  ie  not  a  matter  of  leigal  righL  It  roiti  la 
the  diecretion  of  the  probate  courts  aiid,  when  eodi  claim  for  aa  aOov- 
anoe  from  the  peroonal  property  of  the  hasband  is  preeonted,  the  qoM*  v 
tion  moat  be  determined  and  the  amonnt  resnlated  by  the  law  of  tht 
place  where  the  family  had  their  home  at  the  ttmo  of  the  bnibaadV 
death.   6mlA  p.  Howard.  537. 

See  Plbooi*  L 

EXEMPTION. 
8m  PaocK»;  Taxis,  4|  7« 

EXPERTS. 
See  Bkokbrs,  0u 

EX  POST  FACTO. 
See  M VHiopAL  CoRroRinoiifl^  25;  SrATtrri^  ISl 

EXTRADTION. 

1.  SuRiiiNDtft  OP  Faarnvi   by   NATioif  not  Rbqvirsd  to  do  bo  >r 

Trbatt. — If  a  fugitive  from  justice  is  surreodered  by  a  foreign  a>^ 
tion  kariDg  an  extradition  treaty  with  the  United  Statei  agreeing  to 
snrrender  fngitives  accused  of  certain  crimes  of  which  that  charged  if 
not  one,  such  person  is  not,  on  being  brought  into  this  state,  entitled  ts 
be  released  from  custody  because  the  crime  was  not  one  indnded  in  the 
terms  of  the  treaty.  The  existence  of  the  treaty  did  not  deprive  ths 
foreign  nation  of  power  to  surrender  fugitives  from  justice  aoenaed  of 
crimes  not  named  therein  nor  the  Doited  States  of  the  right  to  rsosivs 
such  fugitive  into  its  custody.     Shi  parte  Fcm,  182. 

2.  pROSBCUTioN  ov  OruKR  CuARGis. — If  a  fugitive  from  jnstios  is  nr* 

rendered  by  a  foreign  nation  and  brought  to  this  state,  and  there* 
after  the  indictment  against  him  is  set  aside,  this  la  not  equivalent  ts 
bis  acquittal,  and  he  may  be  prosecuted  upon  another  aoonsation  of  tbs 
same  crime*     &  parte  Foee,  182. 

FALSE  RBPRESENTATIOKa 
See  AoxNOTf  1. 
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FINDINQS. 
8m  Judom biit%  L 

FINEa 
8m  Mvvicipal  OoapoKATion^  9L 

FIREMEN. 
8m  Taxbs  8^8, 

F00TPR1NT& 
8m  Absov,  8. 

FORFEITURBL 
8m  Insanx  pBRSOirab  L 

FRANCHISSa. 
8m  Railroam»  t. 

FRAUD. 
8m  DiBMfe  4|  Ikbaitb  PsRaoiis,  2;  MmiKBi  8ohooia 

FRAUDULENT  OONVETANCE& 

8m  SHlRIFia 

FREIGHT. 
8m  Railroads,  6-lt. 

FUGITIVES. 
8m  ExTRADinoir. 

GIFTS. 

Irofpxl— IirvMifO  ov  Tttli  bt.— Iv  a  Dbbd  of  Gift  Mntoint  word«oC 

oonTayanM  purporting  to  couvey  property  in  fM  limpla^  any  title  mib- 

Mqnently  acquired  by  the  grantor  will  TMt  in  the  grantM  m  againat 

•obaeqaent  pnrohasen  haTiog  notice  of  snch  deed.  Ford  t«  UwUif  Chuxk 

B9cidi^  711. 

GOVERNOR. 

Sm  MA2IDAMUB,  1;  Omcjuta,  11,  lS-17. 

GRADING. 
8ee  MvNiciTAL  OoRroRATioirfl^  ST-tH 

GRAND  JURY. 
8m  Indictmbnt,  1,  t. 

GUARDIAN  AND  WARD. 

L  Faitt  to  Acnoira— I«VAim.~Thoagh  a  gaardiau  of  aa  Infant  or  inaaaa 
defendant  ehould  appear  for  him,  inch  guardian  ia  no  more  a  party  ta 
the  action  than  ia  bia  attorney  therein.     Rednumd  t.  Ptiermm,  flOI. 

t.  jQRIBDICriON— iNFAirrS  AND  IhOOMPICTBNIIB,  ErTBRIMO  AFFKABANOBOPni 

Actions. — The  general  guardian  of  an  infant  or  incompetent  perMn  hM 
authority,  without  the  wrviM  of  any  procen  whatever,  to  enter  tha 
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afkpMnmot  «l  lif«  ward  la  •■  acttoii  pcn^tnc  against  biai,  sal 
appeaniDM  eon  fen  jariailiatiaa  nptm  the  eoart  to  tba  same  eztent  m 
if  the  prooeae  h^ii  b«ea  p«r«onBlIj  served  ia  the  oiauuer  preeenbca  l>j 
the  BUiuce.  Hfihrnoml  w,  Ftierm»H^  204. 
t.  JoauDiOTioa— CaaiioB  «v  PaBna& — If  a  nait  m  brotight  agaiaet  tU 
fnarUian  of  ea  infaat  or  incompeteat  persoa,  aad  withoat  aoy  erder  of 
aoort  aa  amended  eoinpleiat  it  eabeeqaently  filed  from  which  m^ 
fvanlian  ia  dropped  aa  a  party  dofeodant  aad  faia  ward  namod  ta  hia 
place,  and  after  the  appearance  of  the  ward  by  hia  goardian  a  jodgiaeat 
ia  eutered  upon  auoh  oompUint,  it  is  Talid  and  not  anbject  to  ravenal 
apvn  appeal.     Bedmamd  ▼.  P€t$rmm^  9IM. 

8ae  AfpbaLi  2;  IxrANTS;  Insa^b  Pkesoks^  L 

HABKAS  CORPUa 

JoRMDrenoif.^NoTSDfa  Lns  thak  JuanDicnoirAL  Dnvcrs  fa  tiM  pro- 

oeediiiga  can  be  considered,  or  will  joatify  the  diaoharge  of  a  priauacr 
aa  Ad^aoa  60t|Nif.    SUmU  ▼•  Nofu^  45w 

H£lBa 
8m  Adoptiox^  6^  8^  9;  Appbai,  ii 

HIOHWATa 

L  DxPicrs  OR  OBSTRnonom  ih« — ^Ditchea  or  gnttera  on  the  aidoa  of  high* 
ways  deaigned  and  oonTenient  for  drainage,  with  walka  in  the  nature  of 
bridgea  acrosa  the  aame,  for  the  use  of  pedeatriana,  leaving  nnob- 
■tnicted  the  trareled  portion  of  the  road,  cannot  bo  oonaidered  aa 
defect!  or  obetructiona  in  the  highway.     Lcbcrg  r,Town  qfAmJkerti,  69. 

t.  Rbamonablb  Ubb  of.— The  qaeatton  of  reasonable  necessity  aad  aaeof 
the  margin  of  a  highway  by  an  abutting  owner  ia  ordinarily  one  for 
the  jury,  and  naually  arises  where  a  larger  portion  ia  occupied  than 
la  deemed  fairly  necessary  for  the  purpose,  or  ita  use  ia  daimed  to 
have  been  unreasonably  prolonged.  But  where,  under  conceded  facta, 
no  more  space  was  used  than  waa  actually  occupied  by  two  mor- 
tar*boxes  of  ordinary  atze,  a  barrel  of  lime  and  aome  sand,  and  there  is 
no  claim  that  the  use  waa  prolonged  for  an  unreasonable  time,  tiie  qoea- 
tion  is  one  for  the  court,  and  the  case  ought  not  to  be  aubmittad  to  the 
jury.     Lofifry  r.  Tbwn  o/AmherH^  $9. 

I,  Abdttino  Ownership — Evidbncb.— Evidence  of  one'a  occupation  and 
uae  of  preinisea,  in  front  of  which  he  had  placed  bnilding  material^ 
is  presumptive  evideitee  of  his  ownership  of  the  premises  so  as  to  make 
him  an  abutter  on  the  highway,  with  tlie  rlghta  of  an  abutting  owner. 
Loberg  r.  Town  qfAmJient^  69. 

ii  Rights  or  Abditbb  on. — An  abutting  owner  on  a  public  atreet  or 
highway  has  a  right  to  use  temporarily  a  reasonable  portion  thereof 
for  the  deposit  of  mortar-boxes,  etc,  while  necessarily  used  in  plas- 
tering hia  house,  and,  although  he  might  be  able  to  aae  hia  yard  or 
garden  for  the  purpoee,  he  ia  not  bound  to  do  ao  at  the  peril  of  injuring 
his  shrabbery  or  plants,  and  may  insist  upon  his  rights  aa  aa  abattiug 
owasr*    IfOU^  ▼•  Town  qfAmhtrtt,  60. 

See  lEASBMKMTa^  2. 
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HOMIOIDBL 

OBiinirAL  Law— Etidshob  of  Rsputatiok  iok  Pcaob  asb  Qiuhudb.-— 
Bvidenco  of  the  general  refmtatioD  of  tbe  aooveed  for  peace  and  quii^tude 
it  admisaible  in  a  proiecutiou  for  murder,  tliou^^h  commifcled  b/  ^foieott* 

HOTELS. 
See  Rbcsitsrs,  8. 

HUSBAND  AND  WIVB^ 

!•  SvTAitATnnr — LrAMLTrr  of  Uusbawd  for  'Swrnammm  FomMmiBD 
M'lFic. — Without  a  ipecial  promiae  of  the  hosbaiKl  to  pay  for  the  board 
and  lodging  of  his  wife,  living  apart  fnnn  htm,  heie  not  liable  therefor 
onleaa  ahe  is  living  separate  from  him  by  hie  oontant^  or  hia  ooMdnct  is 
•  each  as  to  justify  her  ia  tbna  living  a^art  from  him.  Belknap  r, 
Stewart,  729. 

8.  Tenancy  bt  Entikbties.— Tenancy  by  entiretiee  is  to  be  presumed 
when  the  grantees  are  lnisiMtnd  and  wife,  unless  from  the  laagnage 
employed  in  the  deed  it  ia  nanifest  that  »  different  parpeso  wm  in- 
tended.    Thornbtrg  v,  Wiggims,  422. 

Sl  Joint  Tbvarot. — Hobbamd  and  Wifb  may  take  real  esiate  as  joint  ten- 
ante  or  as  tenants  iuoommoo,  if  the  iuatrumento  creating  the  title  use  apt 
words  fur  the  purpoee.     Thotfibtrg  v.   Wiy*^hiSf  422. 

4.  JoiMT  Texanct— HoBBAND  AMD  WiFB^ExBOiTTiON.— A  grant  of  land  to  I 
husband  and  wife  "in  joint  tenancy"  makes  them  joint  tenants,  and  no! 
tenants  by  entiretiea  therein,  and  the  intereet  of  each  is  snbjoot  to  ex» 
cntioD«     Tkomberg  t.  WiffghUf  422. 

See  AiWFnoH,  2;  Aqbhct,  1;  Marrtaob  ahd  Ditobob;  Salbi,  1, 8;  Wills, 

8»  6;  WrnvBSBBS,  2,  3. 

IMPRISONMENT. 
SeeAppBAL,  9. 

IMPROVEMENTS. 
See  Municipal  Corporations^  38L 

INDEBTEDNESa 
See  Municipal  Corporatiuns,  6,  7,  48. 

INDICTMENT. 

1.  Grand  Jury — ^Db  FACra^The  object  of  the  de  facto  doctrine  is  to  protect 
those  interests  of  the  public  iuvolved  in  the  official  acts  of  persons  exer- 
eising  the  duties  of  an  office  without  being  a  lawful  officer,  and  the 
doctrine  is  applicable  to  the  aots  of  a  grand  jury  de  facto.  Stale  v. 
NofftM,  45. 

1  Criminal  Plbadino — ^Variance. — ^In  criminal  pleadings  the  time  at  which 
an  offense  is  charged  to  have  been  committed  is  not  material,  unless 
time  is  of  the  essence  or  gist  thereof.    Dill  ▼.  People^  254. 

1  Grand  Jurt— Valid  Indictments.— Where  a  legal  grand  jury  impaneled 
for  one  term  of  court  holds  over  into  the  next  succeeding  term,  and  at 
snch  term  is  recognized  by  the  court  as  a  lawful  grand  jury,  it  is  a 
good  and  sufficient  grand  jury  de  facto,  and  indictments  found  by  it  are 
not  void,  but  good  and  valid  as  against  collateral  proceedings,  and  give 
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fmMIMimk  to  ynm  wiili  of  arrool 

Soo  Larobht;  Robbbbt. 

IKDORSBMENT. 
Boo  Nbootiablb  iMgmvuttsra, 

INFANTS. 
A  /V90MBBT  ni  A  8oR  Di  WHICH  MiNOBo  ABB  Pakiib%  Bad  Ib  whaA  thtj 
oro  BOl  ropfwaBtod  bj  iboir  gnordioa,  ourAtor,  ornezt  friend  aofoqpired 
by  low*  io  Bol  ^oid  if  thoir  f«Uier,  who  wu  thoir  nmtanl  gomidioB,  vm 
bIoo  b  porty  to  moh  ooit.    Brandom  t.  Carter^  C73b 

800  AnomoKB}  Ovabmab  ard  Wabd;  Moiiioipal  Oobvobaiiob^  S7; 

MbbuqbXob,  4-7;  Railboam^  23b 

INJUNCriONa 

L  0rBBro— NvnABOBaL— Ibbbpabablb  Injubt  m  voed  in  tfio  lov  of  {». 
Jonotioii  BgRiBot  obttmetioiia  in  piiblie  stroeti  dooo  not  noeoanrily 
that  (ho  tajBry  oompl&iood  of  it  beyond  tbo  pooribiltty  of  oom- 
ia  doBiBHii^  nor  that  it  moot  bo  very  sreo^  and  tho  foot 
that  BO  aotoal  daaugot  ooa  bo  piovod,  ao  that  in  an  action  at  law  a  jory 
oonld  award  nominal  damages  only,  ii  enffieient  reason  why  a  ooart  of 
oqaity  oboald  inUrfero  by  injnnetion  when  tho  nnisanoe  io  oontittnons. 
Fkldw.  BoWIog,  Sll. 

I.  MwiairAL  C6BPOBATIOIIB— STBBKn^RlGBTOFLoV-OWBBBTOLlGIITAVD 

Anu— IxjVMonow  to  Pbbsbbtb.— An  owner  of  a  lot  fronting  a  dedicated 
olty  street  is  entitled  to  an  injnnotion  to  restrain  tho  oreetion  of  a  brid|ee 
aoross  the  street  when  its  erootloii  would  obstract  tho  free  paassgo  of 
light  and  air,  and  result  in  serioos  damage  to  suoh  lot-owner,  difforeot 
la  eharaeter  from  that  soatained  by  the  poblie,  and  although  tho  oom- 
plaint  and  prayer  for  injonction  deecribes  a  bridge  of  oortain  dimea- 
sionsi  the  lot-owner  is  entitled  to  a  decree  enjoining  the  ooostmetion  of 
any  bridge  aoross  the  street,  and  not  to  a  deoree  oonfined  to  tho  par* 
tioular  kind  of  briilge  described.  It  is  the  duty  of  the  court  to  render 
a  decree  which  settles  the  controversy.    ^Id  t.  BturUng,  SI  1. 

lb   MvmOIPAL  COBPOBATION»-JUDICIAL  iKTBBrBRBHCB  WITH  LbGISLAIIOB 

Of.— If  the  legislattTO  body  of  a  municipality  is  about  to  pass  someordi. 
nance  resolntion,  or  order,  the  mere  passage  of  which  will  immediately 
occasion *or  be  immediately  followed  by  some  irreparable  loes  or  injury 
beyond  the  power  of  redress  by  a  subsequent  Judicial  proceedings  aa 
injunction  is  perhaps  the  proper  remedy  to  prevent  such  loss  or  injury, 
but  such  interference  cannot  ly  Justified  except  in  extreme  cases  and 
under  extraordinary  circumstances.  Lewk  t.  Dernier  Water  Warig  Cb., 
248. 
A  Municipal  Corpobations— Judicial  Cohtbol  Ovbb  Lboislatioii  op. 
An  injunction  rsstraining  ths  board  of  trustees  of  an  incorporated  town 
from  acting  in  its  UgislatiTe  capacity  upon  a  matter  dearly  within  the 
•oope  of  the  powers  confided  to  it  by  the  general  laws  of  the  state  is  aa 
erroneous  interference  with  its  legislative  functions,  although  the  action 
sought  to  be  restrained  seeks  to  impair  the  obligation  of  a  contract  to 
which  such  board  is  a  party.     LeuM  ▼.  Denver  WaUr  Wcrh  CVk,  24& 

4.    IVJDMOTlOlf    TO    PRXVKNT    OyBRFLOW    OF    LaMDS — SUTPIOIEyCT  OF  OOH- 

PLAiMT. — An  injunction  lies  to  restrain  a  railroad  company  £rom  oonstmot 
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ing  a  imWertacrois  awatercoonealong  its  right  of  way,  and  from  bank- 
ing Qp  such  right  of  way  on  each  tide  of  tha  cnWert^  lo  that  the  watera 
'  of  the  ttream  cannot  f>aaa  away  except  through  the  cnWert,  if  it  would  be 
inanflSoient  to  carry  off  the  watera  of  the  atream  during  ordinarily  heavy 
raina^  thna  causing  the  waters  to  be  dammed  up  and  to  overflow  plain- 
tiff's lands,  destroying  his  crops,  fenses,  and  other  improvements,  to  his 
great,  oontinuous»  and  irreparable  injury  from  year  to  year.  Lake 
Writ  etc  IL  B.Ca.  ▼.  Young,  430. 

C  NuuAiiOB— Right  to  Rklibfbt  IvjUMonoM.— The  general  rule,  formerly 
enforced  with  strictness,  that  before  a  court  of  equity  would  interfere 
lo  restrain  a  private  nnisanee  the  complainant  must  establish  his  right 
in  a  court  of  law,  has  been  somewhat  relaxed,  and  when  a  case  is  so 
elaar  as  to  be  free  from  any  substantial  doubt  aa  to  the  right  to  relief, 
and  the  fact  that  a  nuisance  per  §e  is  sought  to  be  created  ia  evident,  the 
rule  will  not  be  enforced.     Village  qfDtnghi  t.  Bayee,  867. 

7.  Watkra— Pollution  or.^An  injunction  will  lie  to  restrain  the  pollution 
of  the  waters  of  a  stream  by  emptying  therein  the  sewage  of  a  city, 
Ihereby  rendering  the  waters  unwholesome  and  unfit  for  use^  and  ereat- 
ing  a  private  nuisance  in  the  premises  of  a  landowner  over  which 
the  stream  flows.  Although  such  nuisance  may  oavao  inconsiderable 
damage,  a  court  of  equity  will  enjoin  its  continuance.  Nor  is  the  right 
to  an  injunction  in  such  oase  affected  by  the  fact  that  a  large  popula* 
tiott  will  be  thereby  inconvenienced  in  the  interruptioii  of  the  use  of 
a  ^tem  of  sewers.     Village  of  Dwighi  T.  Hayee^  867. 

t.  RiOHT  to^  How  Loot. — A  person  by  remaining  silent  and  inactive,  and 
allowing  acta  to  be  done  and  expense  to  be  incurred,  may  lose  his  remedy 
by  injunction,  and  be  compelled  to  assert  his  rights  at  law.  Barnard 
▼.  Shertey,  454. 

9L  Modifioation  of. — A  temporary  injunction  may  be  so  modifled  as  to 
protect  the  rights  of  all  parties  in  interest.  Lake  Brie  eie,  S*  B,  Qk  r» 
Tamng,  480. 

•  See  Equity. 

IN  PARI  MATERIA. 
See  Statutis,  6. 

INSANE  DELUSIONS 
'  See  Wills,  6,  6. 

INSANE  PERSONS. 

I.  Fobfeiturb  Aoainht.*^ After  one  has  been  adjudged  a  lunatic  no  for^ 
feitnre  of  his  contract  by  reason  of 'his  failure  to  pay  certain  sums  of 
money  can  be  declared  against  him,  unless  done  by  decree  of  a  court 
of  competent  jurisdiction,  and  the  lunatic  is  properly  represented  by 
oonservator  or  guardian.  An  attempted  forfeiture,  without  such  decree 
of  court,  will  be  regarded  as  fraudulent,  and  be  set  aside  in  a  court  of 
equity,    ffelberg  ▼.  Sckutnann^  339. 

&  CoKTBAOTB  OF— FRAUi>.^Lunatic8  or  insane  persons  are  incapable,  for 
want  of  capacity,  to  enter  into  a  valid  contract  or  do  any  valid  act,  and 
all  persons  dealing  with  them,  with  knowledge  of  their  incapacity,  are 
regarded  as  perpetrating  a  fraud  upon  them,  and  courts  of  equity  will 
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Ml  Mld«  ODntmoU  nmdB  with  rack  Ibmim  pnrww  ••  th»  gRMad  of' 
IrMid.    IleiUrg  t.  Sc&«Maiia»  339. 

Sm  GVAaUAM  A9D  WMUk 

mSOLVEKCT. 

DisoHAi««  AM  Bab  to  Jvoomsirr  ok  AanamcB  Gk^nM. — A  diMhan^  m 
iiMolv«Do/  i«  a  bar  to  aa  Mtioa  agMUBt^  tlw  inaaHwt  oa  a  j«i4gpie&t 
reoorarad  by  an  aasignae  in  bis  <nva  aaia  oo  oatoa  hdd  b^  »  firm 
raatdtag  outaMla  Um  alate  ami  aaogvad  to  ansh  aaaimnMt  f«r  oaileDtinB 
in  hiaovnaamafor  UoHiMefitol  tliafirm.    iV«M*T.  ito'taaoM.  Si3u 

INSTUUCTION& 
8aa  AiT«AL»  13-U;  Tkial,  7,  3. 

INSURANCR. 

L  IstiiUftAMiS  IxTBRBST. — M.  and  B.  were  anjragaii  in  the  graia  busi* 
naaa»  and  the  alevator  wbara  tha  baainaaa  waa  iranaacted,  and  tha 
ground  apoa  whioh  it  waa  looatad,  wera  owned  by  M.  &  adraneod  no 
money  to  carry  on  the  baaineai^  bat,  antler  aa  arrangement  with  Bf.«  waa 
to  have  eharga  of  the  baaiiieaaat  tba  elerator,  and  receiv«  ofoe^baU  of 
the  profhaaa  a  aalary.  la  anob  caae  B>i  liability  with  M.  to  tha  own- 
era  ol  grain  atored  in  tlie  elerator  to  bold  and  ahip  tha  grain  to  tbem 
or  their  order,  aa  provideil  in  tha  warebonae  reeeipta,  and  hie  right  to 
ahare  in  the  profita  in  payment  of  hia  aalary,  oonatitato  an  imarable 
intereat  in  the  property,  npon  whioh  he  couM  take  out  a  policy  for  hia 
own  benefit.     Traden  /lu.  O^  ▼.  Paeaad^  36S. 

%  Diacix>8URB  or  Imtbrsst. — A  paiiey  ol  inanraiice  waa  iaaaed  to  M., 
of  the  firm  of  M.  and  B.,  loaa  payable  to  P.  and  Co.,  aa  their  interest 
mi|(ht  appear,  and  conditioned  that  **if  the  intoreat  of  tba  aaaared 
hi  the  personal  property  be  other  tlian  iteanencambered  and  sole  owner* 
ahip,  witliout  auch  faot  being  indoraed  npon  the  policy,  the  anaM  shall 
be  Toid."  The  property  was  stored  with  the  firm  of  M.  and  H.,  ware- 
housemen, B.  having  no  title  to  the  property,  but  only  an  interest  in 
the  profits  of  the  business  of  baying  and  storing  grain,  and  being  liable 
with  M.  to  hold  and  bhip  the  grain,  aa  provided  in  the  warebonae 
receipts  issued  by  the  firm.  It  was  held  in  such  case  that  although  B 
had  an  inaurable  interest  in  tha  grain  stored,  his  interest  waa  not  one 
which  the  assured  were  required  to  diadoee  in  taking  out  the  policy  to 
protect  their  own  intereat.     Tmders'  Ins,  Co.  ▼.  Pacaud,  355. 

lb  Pbovision  tor  Apportionment  ov  Loss. — A  provision  in  a  policy  of 
insurance  that  in  case  of  any  other  insurance  upon  the  property  inaured, 
made  prior  or  subsequent  to  the  policy,  the  assured  shall  be  eatitlad 
to  recover  no  greater  proportion  of  the  loaa  than  the  aam  inaared 
bears  to  tha  whole  amount  ao  insured  thereto,  appUea  only  to  casea 
where  tha  insuranoa  covers  tha  same  interests,  and  can  have  no  appU* 
oation  to  insurance  obtained  upon  another  distinct  insurable  intoreat 
in  the  property.     Traders*  Ins.  Co.  v.  Pacaud,  356. 

L  CoNDiTTON  Against  Allowing  Prbmisks  to  Bbcomr  Vaoaiit. — ^If  a 
tenant  of  the  insured  occupiea  the  insured  premises  nntil  ona  day 
before  they  are  destroyed  by  fire,  when  he  partially  movea  oat,  leaving 
a  part  of  his  furniture  in  the  building,  the  premises  are  not  vacant  and 
unoccupied  within  the  meaning  of  a  policy  which  beonmes  void  if  the 
insured  property  becomes  vacant  and  unoccupied  during  tha  term  of 
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tli«  iBMurMMM,  witiMttt  Bofcine  te  and  tiis  writt«B  nonanil  of  the 
idoerfooiwie.  /im.  ^<k  t.  Bndukaf^  724 

iL  Rmht  av  Aonoii  ah  Pouci.— Wbert  a  pftrljr  «aiifeneti  far  th«  insar- 
ADOS  «l  piDperfcy»  aud  pajrs  4he  {MMniiun,  and  Iht  \am  ia  aiaila  payable 
lo  Wm,  the  agreemaAl  to  pay  the  leaa  is  a  oontraot  with  the  penon 
who  pays  the  eonsidcraiioD,  and  he  haa  a  right  of  aetioa  i»  hia  own 
muae  for  the  loei^  altheagh  the  inannnoe  ia  im  the  nana  of  aaether 
Vrmkrd  Im.  Ox  ▼.  Pmami,  366. 

tt.  LmiSATioai  or  Tucs  vi>  Gomi knci  AonoMU— Under  n  pelioy  el  hianr* 
■■oe  pnoflriAing  thai  no  eetion  eball  be  ■amtataed  thereen  nnleaa 
hrenght  witbin  an  montha  after  the  feaa^  whooh  shnll  net  beooae  pay* 
able  until  sixty  daya  after  proofs  thereof  are  received  by  tiie  eonipaDy, 
the  limitation  conimeneea  te  ran  only  from  the  time  the  loes  is  due  and 
payable,  and  suit  may  be  broaght  within  aix  montha  from  the  expira- 
tion of  the  sixty  days.    Fireman*s  Fund  Ins.  Co.  ▼.  Buckstaf,  727. 

7*  LiFK— Insurablb  iHTnmr— a  young  woman  m  whom  au  elderly  man 
had  taken  an  interest  so  far  as  to  provide  her  with  means  to  obtain  an 
education,  and  also  to  gi^re  her  employment,  and  who,  from  hia  con- 
duct and  expressioaa  of  iategatien,  had  a  light  to  expect  him  to  con* 
tiuue  his  quasi  parental  care  towards  her,  haa  an  insurable  interest 
in  his  life,  and  therefore  an  aeeignmeut  by  him  to  her  of  a  policy  which 
he  bad  effecte<l  on  bis  life  ia  valid  and  enferceabla.  Carpenter  ▼•  United 
States  etc.  Ins,  Co.,  880. 

8.  LirB.~To  Crkatb  an  Instbablv  InTumr  in  thb  Lifb  of  Another 

RiNBHiF  ia  not  necessary.  It  is  sufficient  if  the  rektioiiebip  between 
the  insurer  and  the  beneficiary  ia  one  of  mere  friendship,  if  the  oircum- 
ataiices  ahow  tliat  the  loaa  of  the  life  of  the  former  will  leealt  in  pecu- 
niary loss  to  the  latter.     Carpenter  v.  United  States  etc  hu,  Co.,  880. 

9.  Mutual  Bbnefit  Asmciation— Chanob  qf  BjuiBFiciARr.—Upon  the 

return  and  surrender  by  a  member  of  a  motaal  benefit  aaaociation  of 
hia  eertifioato,  "for  the  purpose  of  aeouring  a  change  of  beneficiary," 
he  directed  the  new  certificate  to  be  made  payable  to  auch  person  or 
persona  aa  he  should  designate  and  name  in  his  laet  will  and  testament 
The  new  certificate  waa  isaued  accordingly,  but  no  person  was  ever 
named  or  designated  aa  such  beneficiary  by  laat  will,  or  otherwise.  It 
waa  held  that  the  attempted  change  of  benefioiaries  waa  iuconiplete, 
and  hence  ineffectual,  and  that  the  oontxaot  of  insurance  must  be 
regarded  as  though  tiie  former  certificate  had  never  been  returned  and 
•nrreudered.     Grace  ▼.  Nortltwoestern  etc.  Relirf  Assa.^  62. 

See  Taxbs,  %> 

INTEREST. 
See  Appbal,  7;  Insurancb,  1-^,  7,  8;  Rbcbiybbb,  61 

INTERSTATE  COMMERCE. 

L  Oonstituttonal  Law—Rbocjlation  of  Interstate  Commerce. — A  state 
cannot  invade  the  domain  of  the  national  government,  or  assume  powers 
properly  belonging  to  Congress,  and  in  relation  to  the  eubject  of  com- 
merce including  interstate  piisaenger  travel  tlie  state  cannot  place  any 
obstacle  in  the  way  of  such  travel,  or  impose  any  burden  upon  it;  but 
many  acta  of  a  state  may  affect  or  influence  commerce  without  amount- 
ing to  a  regulation  of  it.  Burdiek  v.  People,  329* 
AM.  8t.  Kxf..  Vol.  XLI.-60 
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t.  teiiinnrnoii At  law— FoLm  Powss.— The  dtpoA  in  Oamg^ma  if  te 
power  lo  regttUto  eomiiieroe  ImIwosb  Um  staiaa  ia  not  iDtended  to  nb 
tiM  Uttoc  ol  tlMir  poliee  power.  Under  each  power  tiiej  ae^  kfiriili 
to  prenoto  domttic  moral%  ord«r,  and  MJetj,  to  eecare  faocnl  co» 
forth  heelUi,  mad  pteeperity,  to  prerent  erine,  pevpenam,  distoriMBn 
ef  the  peae%  aad  all  forma  of  ooeial  efili*  and  to  ptoteet  the  Im^ 
liahi,  qaieth  and  property  of  all  their  eitiaMia.     Bmrdiek  ▼.  People  3S9l 

H  OiWOTmiTioiiAL  Law— PoucB  Powxn.— Stato  legialataoii  wkieh  »  aol 
w  ehatnele  to  intorstoto  oomaMreo,  and  inpoaoa  no  bordea  npoa  it;  aad 
vhioh  oooMa  within  a  proper  ezercieo  of  the  police  power,  ia  not  aa- 
oonatttntioiial  at  infringing  npon  the  power  of  Cnngfcaa,     Jtotfei  r. 

Bee  Baiuu>ao^  1L 

INTOXICATING  UQCJORS. 
8eo  MmiGiPAL  Cokfobatiov^  24-2flL 

INVENTORY. 
Soe  RncBiysiii;  i;  Salo.  31 

JOINT  TENANCY. 
See  HusBAHD  and  Wife,  S,  4» 

JUDGMENTa 

I.  IirmLOCUTOKT  OiiDBRS  OR  FiNDiNOS  in  n  pending  enit  in  eqnity  in  a 
fodoral  court  in  not  lueh  final  determination  of  the  righto  of  the  partieo 
at  to  bar  litigation  of  the  oame  mattors  in  a  atoto  coortb  Ki^aindt 
r.  Kanmu  Oiljf  He.  R.  i?.  Co.,  741. 

t.  JuRisDicnoN — Irrigularitt  as  AmcTiivo  JmMMRirr. — Jnrisdictioti  of 
the  partioa  and  lubject  matter  having  been  obtained,  any  irregaiarity 
in  the  action  of  tho  oonrt,  however  grooi»  doe*  not  render  ito  jadgoMst 
a  nnllity.     Fergntom  ▼.  Oliver,  693. 

3.  JoRiSDiOTlOic,  BviDWOB  Attackino. — If  a  judgment  ia  entered  againal 

J.  N.  npon  the  personal  service  of  process  npon  him  in  a  suit  against 
P.  J.  N.  ho  is  not  entitled  in  an  action  npon  such  juilgnient  to  attack 
the  jurisdiction  of  the  oourt  by  proving  that  the  note  sned  npon,  and 
for  which  judgment  was  rendered,  was  executed  by  P.  J.  N.  and  uot 
by  J.  N.,  upon  whom  process  was  served  and  against  whom  the  judg- 
ment WAS  entered.     Fosloer  t.  Nm-ver,  874. 

4.  NoTiOR— JuDGMiNT  LiKMs. — llio  docket  of  a  jndgment,  in  order  to  operate 

as  oonstructivo  notice,  must  cotitaiu  all  the  essential  matters  required 
by  law.  And  wliere  the  statute  relative  to  the  docketing  of  jndgments 
requires  the  entry  upon  the  book  of  "  the  name  at  length  of  each  jndg- 
mout  debtor,"  the  docket  entry  of  a  judgment  against  Edwanl  Daria  is 
not  constructive  notice  of  a  lien  on  tho  real  estate  of  either  E.  A.  Davis 
or  Edward  A.  Davis.     Daria  t.  Steeps,  51. 

8.  Judgment  or  Sister  States. — ^Tiir  Jurisdiction  ot  a  court  of  a  siater 
stote  to  render  a  judgnieut  which  is  sought  to  be  enforced  in  this  stato 
may  be  het^  inquired  into.  Tho  defendant  is  entitled  to  show  that  ho 
was  not  in  fact  served  with  process,  and,  as  a  oonseqnence,  that  the  conrt 
never  acquired  jurisdiclion  uver  him.     Foshifr  t.  Narver^  874^ 

6.  Judgmbnt  op  Sistkk  State,  Service  on  Defendant  bt  Wro^o  Name. 
If  process  is  served  on  the  defendant  penoually,  tho  fact  that  he  was 
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thtrelii  designated  by  an  incorreot  name,  m  where  hit  name  was  J.  N. 
and  he  was  designated  as  P.  J.  N.,  snch  service  is  valid,  and  supports  a 
jndgment  based  tliereon,  and  such  judgment  cannot  be  collaterally 
attacked  by  proving  that  the  person  named  in  the  process  as  defendant 
was  not  the  person  on  whom  it  was  in  fact  served.  If  the  person  served 
failed  to  appear  and  show  that  the  plaintiff  was  not  entitled  to  relief 
against  him  because  he  was  the  wrong  party  and  not  liable,  the  judg* 
Bent  establishes  the  fact  that  he  was  the  right  party  and  tliat  the  plain* 
iifb  wers  entitled  to  relief  against  him.    Fothier  ▼.  Narver,  874 

Sea  ADomoify  1;  Ouardlui  ahd  Wabd;  Irfartb;  JranoM  ov  tbb 

PxAO%  2;  Pbivatb  Wats,  1;  BHiBiFia. 

JUDICIAL  NOTICa 
Sea  Etidbhoi^  8> 

JURISDICTION. 

L  JuRisDiOTioir,  EzTBiNno  ByiDBNOB  nr  Supfobv  or— Facts  necessary  to 
show  that  a  court  or  board  of  limited  or  special  jurisdiction  has  acted 
within  its  jurisdiction  may  be  proved  by  other  competent  evidence  in 
the  absence  of  a  statute  requiring  snch  facts  to  appear  in  tha  minutes  or 
other  reconls  of  its  proceedings.     In  rt  WilUama^  163. 

t.  Whin  Comoorrirt. — A  statutory  jurisdiction  or  remeily  does  not  ex- 
tinguish the  ancient  jurisdiction  of  the  courts  of  equity  over  the  same> 
subject    Brandon  v.  Canary  673. 

t,   MOKTOAGBfl — FORRCLOSDRR— -jDRISDICTIOlf    OVBR     LaRD     IH     AKOTHKfr 

Statr. — A  court  of  chancery  having  jurisdiction  of  the  parties  has  power 
to  make  a  decree  compelling  a  mortgagor  to  convey  the  mortgaged  prem*- 
i^ee,  situate  in  another  utate,  to  the  nmrt^agee,  after  hiii  failure  to  pay  the* 
amount  aHcertained  to  be  due  upon  foreclosure  within  the  time  fixed  by 
the  decree.  But  the  court  shoul«l  not  exercise  this  power  except  under 
unusual  and  extraordinary  circumstances,  and  when  it  is  necessary  in 
order  to  prevent  loss  or  to  protect  the  rights  of  the  mortgagee;  in  all 
other  cases  he  should  be  reqnired  to  resort  to  the  remedies  of  the  courts 
of  the  jurisdiction  in  which  the  land  is  situated.    Baton  v.  McCall^  561. 

L  Gknbkal  Apfxarakor — Dismissal  of  Drfrrss. — ^A  general  appearance, 
without  personal  service,  by  a  defendant  in  an  action  against  him 
in  a  court  having  jurisdiction  of  the  subject  matter,  confers  jurisdiction 
of  his  person,  and  the  fact  that  the  court  strikes  out  his  answer  or 
defense  as  insufBcieut  does  not  deprive  it  d  jurisdiction,  nor  invalidate 
its  juilgnient.    Ferrjuson  v.  Oliver,  693. 

H  Afpkarakcr  ir  Forrior  Court. — A  general  appearance  without  per- 
sonal service  by  a  defendant  residing  in  one  state,  in  an  action  against 
him  in  the  court  of  another  state  or  country  having  general  jurisdiction 
of  the  subject  matter,  confers  jurisdiction  of  his  person.  He  cannot 
afterwards  question  the  jurisdiction  when  a  jndgment  based  npon  raoh 
appearance  is  in  question.     Ftrguaon  v.  OUver,  693. 

6b  Thb  JDRisDicrrioR  or  thr  Proratr  Court  Usuallt  Trrkiratis  npon 

^  the  entry  of  a  decree  of  distribution,  naming  the  persons  entitled  to  tha 
property  held  by  the  decedenti  and  the  shara  of  each.  Bucklejf  t.  Su^ 
perior  Courts  136. 

7«  PROBATR  JuRisDicrrioN — QunmoRS  or  Titlr. — ^The  superior  oonrt  while 
sitting  as  a  eonrt  of  probate  has  no  other  powers  than  those  given  it  by 
the  statute^  and  such  incidental  powers  as  pertain  to  it  for  tha  pnrpoaa 
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of  «oaH1ing  il  to  «E«relM  the  Jariidietion  eonfned  vp«B  it    It 
determine  diepotee  between  heirs  or  devisees  sod  stimBg^s  si  ki  thi 
title  to  tho  property.     BmeUqf  ▼•  Superior  Comri^  135. 

flss  AMUBALrrt  Ooraiai  S-4;  Uabkas  Comar%ms  Jmmmamw^  XK  h  Pab- 

JU&r. 
flee  ArruA'L,  16L 

TORTTRTAL. 
See  Tbiau 

JUSTICES  OF  TU8  PEACE. 

L  JuRODicnoir.^A  statute  providiog  that  if  the  wages  of  a  diachaifed 
employee  are  not  paid  him  ok  the  day  of  his  discharge.  tb», 
M  a  peoslfy  fsr  aeiipaymeaty  each  wages  shall  saiilinas  at  the 
rats  aatil  paid,  meaut  th^t  ths  a«ldilB<NMd  sam  shall  asem«  at 
ipeneatiQB  for  delay,  sad  paaiahiaeni  ia  eaemplary  daamges  fer  fail- 
ave  Id  psj^ ,  sad  gives  a  jnstiee  of  the  peaee  jarisdktiaa  of  oa  aekina  to 
recover  the  aaioaaA  dae  aader  the  statata  to  a  disoku)gad  smipioyee. 
Ite^  w.  St.  UmU  €tc  Bp.  09^   IM. 

IL  JuSTlCS't  JomiHBNVa  ARB  OVLT   PKIKA  FaOHC  EvIII»CB   OV  JmOSDIO 

TION,  in  opposition  to  wliich  it  may  be  shown  by  any  satisfactory  measj 
of  proof  tint  ths  snthorifey  of  the  ooort  did  aot  eatead  over  ths  sssttsr 
ia  eontrovsrsy,  nor  over  the  parties  to  ihm  aotioa.  Tnawsi^  Jf|i  ki 
Drif  Oood$  Oa  T.  /atfer,  97. 

See  Paocadi. 

JUSTIFICATIOir. 
See  LisKL.  8^  7;  Shjuuiiil 

KNOWLKDGB. 
flea  If  iJTBB  ▲»]>  SaavaHT,  S^  C 

LACHES. 
8es  iNjuxcrxoNa,  8;  Privatb  Wats,  ft. 

LANDLORD  AND  TENANT. 

MiNDfo  Lavd*— CoHsmuonoH  op  LaanB— Koyalteis. — ^A  leasa  of  coal 
loads  oonferring  mining  rights  and  fixing  the  royalty  to  be  pan)  for 
ooal  taken  oat  also  provideii  thati  nntil  the  minei  should  bo  opened,  the 
Iseeee,  or  its  suooestor  or  sssigns,  should  pay  on  the  first  day  of  Jaimsry 
to  the  lessor,  or  tboee  snooeeding  to  his  rights,  ons  dollar  per  sere  of  the 
traet  leased.  It  was  held  that,  nuder  tho  terms  of  this  leass,  tho  oas 
dollar  peraore  ihoold  be  treated  as  tiis  annual  rental  for  lands,  aad 
not  mines,  and  tliat  tlie  widow  of  the  lessor  was  entitled  to  snoh  rental 
after  the  assignment  of  her  dower  and  until  the  opening  of  manes,  it 
sny  were  opened  on  her  lanils,  after  which  ahs  should  rsosLVS  thansymlliy 
fixed  in  the  lease.     Pruidp  v.  Orijiih,  397. 
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LARCENY. 
lypitTMM'f — ALLioATioif  OT  Value.— Indiotm«Dti  for  larceny  mint  stats 
the  ralue  of  the  property  alleged  to  harti  been  stolen  only  when  the 
punishment  is  graduated  with  reference  to  its  yalat.   State  T.  Periey,  564 

Bee  RoBBCRT,2i 

LiGASB* 
See  DowvR,  3;  Lamdlobd  akd  Tbkant. 

LEGACIES. 

1.  WuKN  General  akd  When  Specific. — A  bequest  ot  a  specified  amount 

in  pablio  funds,  or  stock,  or  money  is  general,  but  further  describing 
the  property  as  being  then  owned  by  the  testator,  or  particularly  de- 
scribing property  embodied  in  the  bequest  and  owned  by  the  testator 
at  the  time  of  his  death,  is  special  and  specific.    Svans  ▼.  Hunter,  503. 

2.  When  General.— A  bequest  of  four  thousand  dollars  in  United  States 

government  bonds,  witliout  any  designation  of  the  source  from  which 
they  are  to  be  obtained,  is  general,  and  may  be  satisfied  by  delivering 
to  the  legatee  any  bonds  of  the  kind  named  in  the  amount  specified, 
although  the  testator  is  possessed  of  the  required  amount  of  such  bonds 
at  the  time  of  his  death.  Svaia  ▼.  Hunter,  503. 
8.  Leoacies  When  Specifio  are  not  Subject  to  Contribute  to  any  de- 
ficiency occurring  in  other  bequests,  nor  can  a  specific  legatee  claim 
to  have  any  deficiency  which  may  be  found  to  exist  in  his  legacy  made 
up  from  other  portions  of  the  estate.     Bvatu  y.  Hunter^  503. 

LEGISLATURE. 

CoNSTrruTioNAL  Law— Rules  or  Evidence  Subject  to  LEonLATiVE  Con- 
trol.— No  person  or  corporation  has  a  vested  right  in  the  rules  of  evi- 
dence. They  pertain  to  the  remedies  provided  by  the  state  for  its 
citizens,  and  do  not  constitute  a  part  of  any  contract.  They  are  subject 
to  control  and  modification  by  the  legislature,  whether  a£fecting  proof 
of  existing  rights  or  rights  subsequently  acquired,  and  changes  in  them 
may  be  made  applicable  to  existing  causes  of  action.  Clikago  etc  M,  B» 
Co.  ▼.  Jane^  278. 

See  CoNTRAcrrs,  6-10;  Corporations,  4,  5;  Easements,  2;  Eminent  Do- 
main, 2,  4,  (3;  Mills;  Municipal  Corporations,  4,  6»  10,  11;  Own. 
GESta,  8-10,  122»  19;  Railroads,  3,  8,  11;  Statutes^  & 

LETTERS. 
See  Aqbnot,  1,  S. 

LIBEL. 

L  Pboii  a  Libelous  Publication  the  Law  Impl»  Malitb,  and  IimiRs 
Damage  if  the  publication  is  failse,  except  in  the  case  of  privileged  oom* 
munioations.     Upton  t.  Hume,  868. 

%.  Pritilbobi)  CoHMtiNiOATioNS  Definbd. — A  oommiuiication  made  bona 
JuU  opon  any  subject  Butter  in  which  the  party  oommunioating 
kaa  an  intensti  or  in  reference  to  which  he  has  a  duty,  is  privileged  if 
made  to  a  person  barinf  a  corresponding  interest  or  duty,  although  it 
Mntains  eriminating  matter  which,  without  this  privilege,  would  be 
actionable,  and  this  though  the  duty  is  not  a  legal  one,  but  only  a  mora] 
or  social  duty  of  imperfect  obligation.     Upton  v.  Hume,  863. 
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&  Iv  A  DifBin>A«T  Pliam  no  Tbith  or  a  Ldkloob  PuBucmBBt 
and  IB  (bit  rMp«ct  it  not  mtuinad  by  thm  eridaaee,  tba  jmy  iboold  Mi 
\m  iiutnioled  Uut  ibey  mmy  oonsider  ihia  m  a  repatitioD  of  tba  pablui^ 
tioB  of  Um  original  obarge,  and  ia  aggraTation  of  dAougoa  aad  ai  en- 
dance  of  malioa^  if  tbc  atatata  of  tba  atala  proridea  that  tbe  defendaat 
mmy  in  bia  anawer  allege  botA  tbe  tmth  of  the  matter  charged,  and  any 
oiikigatinff  eircnnatanoea  to  redooe  tba  damagea,  and  vbether  be  pforet 
ibe  jttttifieatioa  or  not,  may  give  in  OTidenoe  the  mitigating  cireaBh- 
•taaoea.  Tba  jury  abonld  conaider  wbetber  the  jnatification  waa  pleadtd 
fai  good  faith  or  nerely  for  the  porpoae  of  reiterating  the  falae  efaaxge. 
If  for  the  latter  pnrpoae  the  plea  niay  be  regarded  aa  in  aggraTatioB  of 
damagea  and  at  eyidenee  of  malice,  bnt  the  mere  failure  to  make  oat  tbe 
plea  of  justification  is  not  of  itaelf  evidence  of  malice,  nor  doea  it  agin^ 
▼ata  damagea  or  preclade  tbe  jnry  from  mitigating  damagea  if  they 
believe  that  the  defendant  was  free  of  malice,  and  had  good  reaaon  to 
believe  the  libel  be  publiabed  waa  trae.     Upton  v.  ffw>*e^  863. 

ii  Stiocuci  of  0th BR  LiBKLOUs  OR  Slandbroub  Chargbs  may  be 
given  to  tbe  jnry  where  they  impute  the  same  crime,  and  inay  fairly  be 
construed  aa  a  renewal  of  the  original  charge,  aa  tending  to  show  expreai 
malioe,  and  thus  enhance  the  damAges,  but  evidence  cannot  be  received 
of  acttouable  words  spoken  or  publislied  on  anotlier  occasion  charging  a 
atparate  and  distinct  crime  from  that  charged  in  tbe  complaint,  for  the 
purpoee  of  showing  malice,  nor  for  any  other  purpose,  i/ptom  ▼.  //tcj^f, 
86S. 

H  NBwaPAPBR  Libbl. — ^To  Publish  or  a  Cabdidatb  for  OrncB  that  he  ia  a 
perjnred  villain,  and  has  by  bis  falae  swearing  deceived  the  courts  ia  aot 
privileged  either  actually  or  conditionally.     UjtUm  v.  Hume,  S63L 

Ik  Nbwspapbb  Libbl.— Thb  Frbbdom  of  tkbPrkss  guaranteed  by  the  con- 
stitution does  not  confer  upon  proprietors  of  newspapers  the  right  to 
publish  with  impunity  charges  for  which  others  would  be  responsible. 
Tliey  are  subject  to  the  law  of  the  land,  and,  when  they  are  guilty  of  a 
false  and  defamatory  publication,  must  answer  in  damagea  to  the  in- 
jured party.     C/pion  ▼.  Uwne^  863. 

y.  Nbwspapbr  Libbl. — Thb  Rkpublioation  of  Libbloub  Mattrr  by  one 
newspaper  copied  from  another  doea  not  constitute  any  juatification, 
•Ten  though  done  in  good  faith  with  an  boneat  belief  in  ita  tmth,  and 
for  the  purpose  of  influeueing  voters.  Tltat  the  libel  waa  a  repetitioii, 
instead  of  being  an  original  libel,  may  be  considered  in  connection  with 
other  circumstances  in  determining  the  good  faith  of  tbe  defendant  and 
aa  tending  to  show  want  of  actual  malice,  and  thus  mitigating  damagea. 
UpUm  V.  //iimr,  863. 

t,  Cabdidatb  for  Offiob. — ^It  is  both  tbe  privilege  and  tbe  duty  of 
tbe  public  press  to  discuss  before  the  people  the  fitness  and  qnalificatioB 
of  candidates  for  public  office.  8ncb  a  candidate  puts  his  character  in 
iasae  so  far  aa  reapecta  such  fitness  and  qnalification.  UpUm t.  Hwme,  8691 

i.  Cabdidatb  Imputing  Crimb  to. — A  newspaper  publication  impnt- 
ing  to  a  candidate  for  office  the  commission  of  a  crime,  merely  becanaa 
be  is  seeking  tbe  offloe,  is  not  privileged,  and  ia  actionable  per  m^  tbe  law 
imputing  malice  to  the  author  and  publiaber.  A  publication  attacking 
tba  private  obaraoter  of  a  candidate  by  falsely  imputing  to  him  a  erima 
ia  not  privileged  by  the  occasion,  and  it  ia  no  justification  that  the  pub- 
lication was  made  with  an  honest  belief  in  its  truth,  in  good  faiti^  and 
lar  the  purpose  of  influencing  voters,     Upton  ▼.  Humt^  863L 
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UEN. 
Lnm  ov  IfATniALMAir,  Oomtbaotob  oahnot  Atoid  ok  Wait&— If  ft 

•Uie  sUtnto  givw  a  lien  against  yeMek  for  all  debts  of  persons  by 
Tirtaa  of  oontraoti^  azpress  or  implied,  with  tha  owners  of  such  Tsssela 
or  with  the  agents^  oontractors,  or  snboontraetors,  of  snch  owner,  or 
anj  of  them,  on  aooonnt  of  labor  done  or  materials  famished  in  tha 
building  of  snoh  vessel,  snch  lien  in  fsTor  of  a  materialman  cannot  be 
waived  or  destroyed  by  the  contractor  to  whom  he  famished  the 
materials,  nor  by  the  payment  to  the  contractor  of  the  entire  sum  to 
which  he  was  entitled  by  tha  terms  of  his  contract  for  building  snoh 
vesseL     The  Victorian^  838. 

8aa  Admuuiat}  fiABu;  Judqm£nt8,  4;  MiaHAHioi'  Lxumi  KMOMiYmaM,  ft| 

Sbippino,  1. 

LIMITATION  OF  AOTION& 

1«  Plsadiko. — When  an  amendment  to  a  declaration  sets  np  no  new  matter 
or  claim,  bat  merely  restates  in  a  different  form  the  oanse  of  action  set 
ont  in  the  original  declaration,  it  relates  back  to  the  oommencement  of 
the  snit,  and  the  statute  of  limitations  is  arrested  at  that  point.  When 
the  amendment  introduces  a  new  or  different  cause  of  action  it  is 
treated  as  a  new  suit  begun  at  the  time  when  snch  amendment  is  filed. 
Chicago  etc  S,  B.  Co.  ▼.  Jones,  *278. 

IL  AmNDBD  Flsadisio.— When  an  original  declaration  against  a  railroad 
company  sought  to  recover  treble  damages  allowed  by  statute  for  a 
violation  of  its  provisions,  and  an  amended  declaration  to  recover  dam* 
ages  against  the  same  company  in  the  same  suit  for  a  violation  of  its 
common-law  liability  in  charging  unreasonable  rates  Is  filed  after  tha 
lapse  of  more  than  the  period  of  the  statute  of  limitations  from  the 
time  of  filing  the  original  declaration,  a  new  cause  of  action  is  set  np^ 
and  tha  statute  of  limitations  applies  to  the  amendment.  Chicago  etc 
IL  R.  Co.y,  Jone$,  278. 

H  Ambmdbd  Plbadinob. — ^Although  an  amendment  to  a  declaration  may 
properly  be  allowed,  it  does  not  necessarily  follow  that,  when  allowed, 
it  relates  back  to  the  date  of  bringing  the  suit,  for  the  purpose  of 
determining  questions  of  limitation.  An  amendment  introducing  a 
new  cause  of  action  barred  by  limitation  is  ineffectual  to  avoid  the  statu* 
tory  bar.    Chicago  etc  /?.  R,  Co,  v.  Jonec,  278. 

4.  Ambrdbo  Plbadihqs. — When  the  original  declaration  in  an  action 
against  a  oarrier  sets  np  overcharges  on  certain  shipments  of  freight, 
and  the  amended  declaration  sets  np  such  overcharges  on  other  and 
different  shipments,  the  causes  of  action  are  not  the  same,  and  the  stat- 
ute of  limitations  applies  to  the  amendment.  QMtago  etc  R,  R.  Co,  T. 
/oiief,278.  ^ 

ii  RaHNiifO  AooovHT.^If  a  statute  provides  that  all  actions  against  B 
boat  or  vessel  to  enforce  a  lieu  for  materials  furnished  in  its  constrao- 
turn  shall  be  oommenced  within  one  year  after  the  cause  of  action 
accrues^  and  the  materials  are  furnished  under  oircnmstances  which 
indicate  a  mnning  account  during  the  process  of  the  building  of  tha 
boat,  the  transaction  is  regarded  as  a  single  one,  and  the  action  may 
ba  sustained  if  commenced  within  a  year  after  famishing  the  last  item, 
though  other  items  were  sold  and  delivered  more  than  a  year  bafore  tha 
action  was  brought     Th€  ViOonan.  838. 
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MAUCa 
8m  hoML,  l,S»4i 

MANOAMD& 

L  If  Aii»Airoa  Cawitot  Imam  *o  OoMrsL  thb  Ootsuvob  of  a  alato  ta 

•oj  official  daty  whateTor  impoaod  on  him  m  rack  offinor,  wlKthn 
political  or  moroly  niaiatarial.  Tlia  fack  tbat  ha  haa  volvatarfly  sab- 
mittod  himaolf  to  the  JuriBdiotioQ  of  tba  aooii  k  imiBaliariaL  Siaie  t. 
SUme,  705 

IL  TcLivHoif M  CovFAKT. — Writ  of  fnoarfoawt  will  iarao  in  a  propar 
oo  rolatioo  of  a  teWphoaa  oempaay,  to  compel  a  sferea4  nnlway 
pany  to  plaM  goard  wirea  above  ita  trolley  wiru  at  aiiiMwiii^  of  the 
Utter  with  the  telephone  wirea,  at  required  by  the  provimona  of  a  city* 
ordinaoM  regulatiag  tho  atringiag  of  wina  in  the  city.    Statt  v.  Jmrna^ 

^^^^w  ^^^w   ^*^P^    ^^^^^J  ^Umi 

8MAi!riAi^  8i 

MAUITIMB  CX)NTRAGia 

6m  SHUVIKOk 

MARJUAaBL 

MARBJAfiB  AND  DIVO&CK 

L  Etidbvos. — DiORBB  #r  Divorgb  is  not  eyidenM  in  another  anit  oxoepk 
in  a  oase  in  which  the  aame  partner  or  their  piifio%  are  Ittigaiing 
in  regard  to  the  tame  auhject  of  controveray.     Bdkmap  ▼.  8^ewmri^  729. 

^  IfiriDBiroB — DnoRBB  or  DtvoRoa. — ^In  an  action  by  a  thiid  penon  agaioat 
a  hQaband  te  reoerer  for  noeasariM  famtahed  his  wils  while  liring 
spart  from  him  a  |adgment  granting  the  wife  n  dacrM  cf  daiaroe  on 
•be  gTooud  of  her  hnaband'a  croelty  ia  not  adauaaible  to  ahow  Ihnt  she 
was  }astiied  in  living  apart  from  him,  and  thsaafara  Mtriad  Mnnredtt 
^iHi  hmv    iMMop  ▼•  Aeworf,  729. 

See  AxMivnoN,  7« 
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MAREIED   WOMiar. 
8m  Fartttxov,  L 

ICASTBR  AND  SERVANT. 

1«  Oo^miAcr  fOK  Sbryicis.— The  relation  of  uiMter  and  lerrmiit,  or  an  es- 
presa  contract  to  compensate  a  relative  for  seryioes  rendereil,  may  be 
established  as  fairly  and  fully  by  circa matantial  evidence  M  by  that  which 
is  direot.  Sifiate  qf  Kettler,  74. 
S.  Plsadino  Quantum  MiRurr. — A  complaint  which  alleges  a  contract  of 
employment  between  the  plaintiff  and  the  defendant,  and  the  rendering 
of  services  and  the  expenditure  of  money  under  it,  and  that  the  plain* 
tiff  was  wrongfully  discharged,  and  the  value  of  his  services  rendered* 
and  the  amount  of  his  money  expended,  presents  a  causs  of  action  in 
quartium  menaL     Olorer  v.  Hendertion,  695. 

8.  KoTiCK  or  Rkfutation  or  Servant.— A  master  is  charged  with  knowl- 
edge of  the  general  reputation  of  his  servant  for  recklessness  and  uufit- 
nese  for  his  position  when  such  reputation  is  generally  and  commonly 
known,  and  he  has  held  such  position  for  a  number  of  years.    SL  Louis 
fie,  Ry,  Co,  v.  Huckeii,  105. 

L  Keoliokncs — DsrECTivi  Appliancu — Plvadiko. — In  an  action  by  % 
servant  against  his  master  to  recover  for  personal  injuries  received 
through  the  negligence  of  the  latter  in  furnishing  defective  appliances, 
it  is  unnecessary  for  the  servant  to  plead  and  prove  want  of  kiiowled;,re 
of  such  defect.  Such  knowledge  is  matter  of  defense  which,  to  admit 
proof,  must  be  pleaded.     Unton  Stockyards  Co.  r.  Conoyer,  738. 

i.  OirrioiB  or  Law  as  Pritati  Watchman. — A  officer  of  the  law  cannot 
engage  as  such  to  goard  the  property  of  a  private  individual  or  corpo* 
ration,  and  the  latter  cannot  escape  liability  for  his  wrongful  act,  while 
acting  as  its  nigiit  watchman,  on  the  ground  that  he  is  such  officer.  SL 
Lornia  He.  My.  Co,  r.  Buckeit,  105. 

8.  VicB-pRiNCiPALS. — A  person  employed  by  a  master  and  given  power  to 
•operiutend,  oontrol,  and  direct  other  employees  engaged  in  the  per- 
formance of  certain  work  for  the  master,  is,  as  to  the  men  under  him,  a 
vice-principal,  whatever  he  may  be  called.  Bloyd  ▼.  8U  Louis  etc.  Ry, 
(7oi»86. 

See  JuanoB  or  tbb  Pbacb,  1;  Ratlroabs,  2;  20-23;  Skbvioks;  Statutu^ 

18;  Thbaters. 

MATERIALMEN. 
See  LiRif  8. 

MECHANICS*  LIENa 

L  YiRDOK'a  LiRif — PRiORiTiKs—EnnBNCB. — Under  fin  executory  contract 
for  the  sale  of  a  lot,  and  a  contemporaneous  joint  arrangement  betwon 
vendor  and  vendee,  whereby  a  building  is  to  erected  on  the  lot  from  the 
proceeds  of  a  loan  thereon,  obtained  by  the  vendee,  and,  ont  of  the  pro* 
oeeds  of  tho  same  loan,  the  vendor  is  to  receive  the  purchase  money, 
meofaanics'  Kens  for  improvements  erected  on  the  lot  by  the  vendee  are 
prior  and  snperior  to  the  vendor's  li«n  for  the  unpaid  purchase  money, 
and,  altbonifh  such  joint  arrangement  does  not  appear  in  the  contract  of 
sale,  it  may  be  estal»l>«hetl  by  parol  evidence.     Sheeky  r,  FuUon,  767. 

1  Mortgage — pRiORrriEs.— An  investment  company  which  furnishes  the 
money  for  the  construction  of  a  railroad,  taking  the  notes  of  the  persons 


»64  Ivj>U. 

pwpodf  to  M14  it^  fUtfttntoed  hy  aa  •zistiaf  wmUromd 
trotted  by  tlMm,  and  to  h^  mewnd  bj  •  Biortsage  to  ba  czoAfeBd  by 
tb«  propo— d  nflxMid  eonpany  whao  inoorpotmted,  is  to  ba  icipffded 
aa  a  promoter  aad  Uuldar  of  tha  nad,  aad  ia  not  antittod  to  bavs  tfct 
morigaga  declared  a  liaa  apon  tbe  francbiaaa  and  property  of  ibe  ra»^ 
ooastmoted»  aoparior  to  macfaaaiea*  liana  ariain^  oat  of  ito 
tioQ,  whan  at  iba  date  of  tbe  azeention  aad  delivoiy  of  tba 
gage  tba  propoead  railroad  eooipanj  baa  acquired  no  right  af  my 
or  fraochiaee,  and  bae  taken  no  stepe  toward  their  aeqoiaitifla  fartbcr 
than  filing  ita  articles  of  incorporation  and  naming  ito  offioera  and  daeet- 
ore,  and  tha  mouej  baa  been  paid  oyer  to  tba  indiTidnal  contractiAg 
partiea  than  officers  of  tbe  eorporatton,  to  be  azpendod  by  tham  in  tbe 
eoustmction  of  tbe  road,  and  the  contracts  for  labor  mod  oiaterial  have 
been  made  by  them  in  tha  name  ol  the  company.  KSpairiek  ▼•  faeiai 
C'i^  He.  R.  i?.  Co.,  741. 
%,  Waiybr  bt  Taking  Collatkral  8«n7RrrT.^WaiTer  of  a  macbinir't 
lien  is  not  inferred  from  thinking  of  ooUateral  aecnrity  from  anoUitr, 
in  a  manner  not  incnosistont  with  the  continued  eziatonoa  of  tha  liaa. 
Kitpatrkk  w.  KamoM  CU^  He  R.  R.  Co..  74L 

MENTAL  ANGUISH. 
8ae  DAMAon,  2;  Tblbqraph  CoMPAinn^  t^  < 

MILLS. 

L  Tool  iob  GmiiiDiMO  Gkaim— Usury. — The  owner  and  opermtor  of  a 
public  gristmill  is  bound  to  receive  all  grists  of  grain  ton  tiered  to  be 
ground,  and  to  grind  for  the  toll  specified  by  stotuta.  Any  agreement 
for  toll  in  excess  of  that  fixed  by  the  statute  is  usurious  and  void.  Stali 
T.  JBdwards,  628. 

%  CoNSTiTVTioNAL  Law— Rroulation  or  PoBUO  GRi8TifTL.L8. — An  owner 
of  a  gristmill  who  utakes  bis  mill  public,  and  assumes  to  aerva  the  pob- 
liOy  thereby  dedicates  bis  mill  to  public  use,  and  it  beoomea  aubject  to 
legisIatiTe  regulation  and  control  so  long  as  it  remaina  publia  Staie  t. 
EdwardM,  628. 

%,  CoRSTmrrioNAi.  Law.— RsauLATioif  or  Pubuo  Gristkills  ia  within  the 
legislatiTC  power,  A  statute  specifying  the  amount  of  tell  that  may  U« 
charged  for  grinding  grain  at  snob  mills  Is  conatitotioiial  aad  ralid. 
SiaU  ▼•  Af tsordf.  628. 

MINES. 
8ae  DowxR}  Lahdlord  axd  Txhasa 

MINORS. 
See  iHrAim. 

MISTAK& 

WRrnvo  SiOHBD  WiTHOirr  Rradivg.— One  who  has  sfgaad  a  written  in- 
strument, without  being  induced  thereto  through  any  fraud  or  decep- 
tion, cannot  avoid  ito  effect  on  the  ground  that  at  tbe  ttma  ha  signed 
the  paper  he  did  not  read  it  or  know  ito  contents.  And  the  fact  that 
tha  party  could  not  read  Bnglish  or  understand  the  contaato  of  the 
papar  signed  is  no  excuse.     Albrechi  ▼.  Ififwialas  sfc  iZ|f.  Cfc,  SQL 

See  NoTIOl^  L 
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MODIFIOATIOH. 
See  IJiJUKonoii8»  9L 

MORTGAGES. 

• 

1.  Natvrb  of  Debt  Sbocrxd  bt.— There  ean  be  no  mortgage  withoal 
a  debti  to  seeare  which  the  mortgage  ia  given,  but  there  need  be 
Ao  expreai  promiae  by  the  mortgagor  to  pay  the  debt.  The  oonrt 
may  imply  the  promiae  from  the  tranaaotion,  and  where  one  peraon,  for 
bta  own  protection,  aaanmea  the  debt  of  another,  the  indebtedneaa  of  the 
latter  to  the  former  la  anoh  aa  may  properly  be  aecured  by  mortgage. 
HeSberg  ▼•  Behumann^  339. 

SL  DvBD  AB80LUTI  III  FoRM— Etidkhcb.  —  A  deed  abaolnte  on  ita  face 
may  be  ahown,  by  parol,  to  have. been  executed  for  the  payment 
of  money;  if  ao  it  will  be  treated  in  eqnity  aa  a  mortgage.  Resort  may 
be  had  to  parol  evidence  in  auch  caae,  to  establiah  the  intention  of  the 
partiea  from  their  declarationa  and  atatementa  at  the  time  the  arrange- 
ment waa  eouBummated,  and  the  rule  that  the  ternia  and  conditions  of 
a  written  contract  cannot  be  varied  by  parol  does  not  apply.  Htlberg 
▼.  Schumann^  339. 

See  Aoknowlsdomuit;  JuRisDicnoir,  3;  Mkcbavicb'  Lts2I8»  2;  NoTio%  1| 

SHRRIVfS,  2. 

MUNICIPAL  CORPORATIONS. 

!•  Constitutional  Law — Special  Lkgislation.— The  term  ^  township^* 
within  the  meaning  of  a  constitutional  provision  prohibiting  special 
legialatiou  regulating  county  and  township  aflfairs,  refers  to  an  involun* 
tary  corporation  or  quasi  corporation,  as  a  subdiTision  of  a  county,  and 
not  to  a  Yolnntary  municipal  corporation,  such  as  a  city  or  town. 
Special  legislation  is  not  prohibited  in  respect  to  the  latter  except 
when  a  general  law  can  be  made  applicable.     Mayer  ▼.  SftaUtick,  208. 

8.  Judicial  Control  Over  Lbgislation  or. — Each  department  of  atate 
government  ia  independent  within  ita  appropriate  sphere^  the  judicial 
department  having  no  direct  control  over  the  legialature.  This  prin* 
ciple  extends  to  the  local  legislative  bodiea  of  municipal  oorporationa. 
Letrii  Y.Dtnver  Water  Works  Co,,  248. 

IL  Judicial  Control  Ovbr  Legislation  or — A  city  council  or  board  of 
tmateea  of  an  incorporated  town  or  city,  when  acting,  or  professing  to 
act»  in  a  legislative  capacity  upon  a  subject  within  the  acope  of  ita 
powers  aa  conferred  by  ita  charter  or  by  the  general  laws  of  the  atate,  ia 
entitled  to  immunity  from  judicial  interference.  LewU  v.  Denver  Water 
Works  Co.,  248. 

4,  Constitutional  Law—Lvgislatitb  Powxrs  Ovrr  Municipal  Corfo- 
rations.— The  legialature,  as  a  general  rule,  haa  plenary  power  in  respeot 
to  municipal  corporationa.  The  courta  uphold  legialative  aota  relating 
thereto^  unleea  their  nnco^iatitntionality  ia  clearly  and  palpably  appa* 
rent    ifayor  y.  ShaUvek,  208. 

L  Annexation— Constitutional  Law.— A  atatnte  whereby  one  mnnioipal 
corporation  beeomea  annexed  to  another^  forming  a  oonaolidated  mnni* 
eipality^  the  aurrivor  aaauming  all  the  debta  and  taking  all  the  corpo- 
rate property  of  the  annexed  municipality,  together  with  authority  to 
levy  and  collect  tazea  throughout  the  enlarged  municipality,  ia  not 
an  aet  retroapeotive  in  ita  operation;  nor  doea  it  impose  on  the  people 
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of  •ither  mvnieipality  a  oew  Imbilitj  ia  rospeet  to 
•idantions  alrMdy  patt^    Mtsgmr  v.  Skammek,  208L 

C  Ahmbxatiok  — GoNsmoTiOMAL  Law. — ^Legialatqre  maj  not  colyorgi- 
Daily  fix  the  1 1  mi  It  of  a  muaieipal  oarporatioa,  l»ot  nuty*  luleai  spac^y 
ratlriiinil  by  iba  aao«Uiatioa«  anbtcqaoa^y  aaoaz.  or  ant^wiae  iLt 
•anaxatioa  of,  ooatigaoos  or  oibar  ienitory,  aad  tkia  v^iUioat  tiw  eoo- 
aeal»  or  evan  maiiiti  tha  reaMmatranoo  mi  ihm  laaiorifey  ai  tba  raideato 
a<  iha  oorporaiion,  or  ol  Ika  aaaarad  tanitofy.  li 
abjaclioa  to  Um  aaaraiaaol  saefa  povar  af  oaaipulaary 
Iha  property  tkaa  Uroaghi  witkin  tba  oarparala  lioMfea  aa 
ation  to  iliacharge  a  pre-^zUting  moDicipai 
matter*  la  Ika  abMaim  of  ^Moial  ooaatita 
witbin  tba  U};ielatiTe  dUeerelioa.     Maifw  ▼.  Skattwh^ 

y.  CoMTiTOTioMai.  Law— AiiiiBLa-Tioii  —  Szurmo  IwagTi  ■!■  iii  —T^ 
lagialatara,  oa  ehaagiag,  dividiag,  or  auacxiag  ma ninipal  caapnraiwwi^ 
may  make  provinioa  oonoaraiag  axistuig  iadobtedaaai^  mmd  Urn  paver 
•o  to  dov  aalam  reatrainad  by  »peoial  aoaatUalMmaA  paor■a■of^  ia  alear 
and  ampla.      Mapor  ▼.  Skattmek,  SOS. 

i.  Municipal  <>orporattoh8  can  Exsrcisb  Only  Svok  Powm  aaa  ai 
grautad  by  tbairohartomor  by  gaueral  law«  aitbar  azpcaady  or  by 
•ary  or  reajiotiaMe  implication,  or  aoob  as  are  incidental  to  iho  poi 
axpreAsly  f^ranted,  or  such  aa  are  asaaatial  to  the  objecta  and  porpoees 
of  the  corporation.  They  eaanot,  under  a  gaoaral  grant  of  authority, 
adopt  ortliiiaacea  repugnant  to  the  policy  of  the  etata  aa  declared  ia  iti 
Ic^iiiUtioD.     PfiiUifm  v.  Demrer,  230L 

9.  Constitutional  Law  —  Power  to  Amknd  Ordinancbs. — If  a  alate 
conHtitutiou  provides  tliat  any  city  may  make  and  enforce  arithin  its 
limits  such  local,  police,  sanitary,  and  other  regulationa  aa  are  not  ia 
conflict  wiih  general  laws  such  city  is  thereby  given  power  to  le^iaUte 
upon  such  subjects,  and  this  includes  the  power  to  amend  a  pre-existiBg 
onli nance  upon  the  same  subject  and  obviates  all  necessity  of  authority 
therefor  being  conferred  by  its  charter.     Foster  ▼.  Police  Commra.,  194. 

IOl  Municipal  Ordinancis,  passed  in  pursuance  of  valid  authority  ema- 
nating from  the  state  legislature,  have  the  same  force  within  proper 
limits  as  if  passed  by  the  legislature  itaelf.  LeufU  ▼•  Denver  Waier 
IKoriU  Co.,  248. 

IL  All  Ok  din  a  nobs  or  Municipal  Ck>RFORATioNB  within  the  limrta  of 
their  authority  have  the  force  of  laws  passed  by  the  legislature  of  tba 
sUte.     Slate  V.  Walbridge^  663. 

12.  Municipal  Corpokatioks  Hatb  ah  Implisd  PowKm  to  Pass  Obdi* 
KANCK9  AND  By-Laws  R BASON ablb  IN  CHARACtBR,  and  not  inconsistent 
with  their  charters  nor  with  the  general  principles  of  the  law  of  tbe 
land.     City  of  Tarkio  v.  Cook,  678. 

13.  Constitutional  Law — Spbcial  LsanLATioir. — Av  ORDm  ancbot  a  Cut 
applicable  to  every  part  thereof  is,  as  to  raoh  eily,  a  general  law,  and 
not  in  conflict  with  the  state  constitution  forbidding  local  lagialattoii, 
FoUer  V.  Police  Commre.^  194. 

14.  Municipal  Ordinancbs  expressly  anthorfzad  by  spedfie  and  defhiite 
legislative  authority  are  upheld,  nnlem  in  conflict  with  the  ooBstitotioa. 
Ordinances  which  municipalities  assume  to  pan  by  virtoe  of  their  inoi* 
dental  powers,  or  under  a  general  grant  of  authority,  onist  be  deified 
invalid,  unless  they  are  reasonable,  fair,  and  impartfad,  and  not  aibitnxy 
or  oppressive.     PkUUpe  v*  Denver^  2301 
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Ifi*  MomcBVM.  OKanuman  mat  bb  DBor.ABMn  Voo)  sr  thb  Ooubts  on 
liroimd  that  thmy  mm  xmvmHOoahlb.     Cii^  of  Tokio  ▼.  Oook^  678. 

18.  MumoiPAL  Obdui ANGB,  Vuio  ui  Pabt.— A  Buoioipal  ordififtuae  hAWng 
pr«>¥uioo«,  «oma  ol  wbiflh  ara  oonstitiitional  And  obhais  uot,  may  !>• 
euforoed  at  to  th«  parts  not  in  coufliot  with  the  organio  law,  CUy  qf 
TutiUo  ▼.  Co9k,  078. 

17«.   lirOSUBPAL  OBDIMAMSn. — A  CoRMITDTIOHAL  PSOTIBZOM  THAT  SO  BiLL 

SoALL  CoMVAXM  l&OBB  TKAM  OsLM  SuBJBCT^  whioh  ahall  be  olearly  ex- 
y reeled  m  ite  title*  has  no  ap^dioatuui  to  numioipal  ordiuancea.  CUy  qf 
TmM}  V.  Cooi,  67& 

18.  MujiiciPAi.  Obdxxaikib  tub  Ekaotivo  Glausb  ov  Which  dobs  rot 

COBPOBM  TO  THK  RlQITIBBMBNTg  OF  TUB  SoTATUTB  U  UOt  £or  that  rea> 

■on  void.    C%  </  Tarkio  v.  Ciioi^  678. 

19.  A  GkiABX  OF  PowBB  to  a  miuiicipality  to  regulate  lawful  oooapa* 
tioiia  and  iMieineM  plaoee  is  not  an  expreas  graut  of  power  to 
looate  er  preeoribe  the  limits  of  carrying  on  lawful  occupation  upon 
prirate  premiMS.  Nor  does  a  grant  of  power  to  regulate  and  pre- 
vent the  carrying  on  .of  bnsiness  dangerous  or  detrimeutal  to  public 
health,  and  to  dedacOp  prevent^  or  abate  nuisances,  vest  in  tlie  city 
Gouneil  anthoriiy  to  prohibit  si  their  discretion  well  constructed,  regu* 
lated,  and  oenducted  occnpatious,  such  as  livery-stables;  nor  does  a 
general  welfare  clanse  in  a  graut  of  power  confer  full  and  specific  power 
upon  the  city  council  for  such  purpose.     PhilUjts  r,  Denver,  230. 

SO.  pROHiBmvi  Ordinamcbs  not  crimiBal,  bot  highly  peual  in  their  nature, 
are  iuvstid,  unless  free  from  legal  and  constitutional  objection,  and  can« 
not  be  permitted  to  prejudice  the  rights  and  privileges  of  the  citizen  in 
respect  to  the  use  and  enjoyment  of  his  private  property.  Philiips  v. 
Denver^  230. 

21.  Umrrasonablb  Ordiitancb. — An  ordinance  prohibiting  the  location 
of  a  livery«6table  in  any  city  block  in  which  a  school-building  is  situ- 
ated, or  in  any  block  opposite  to  a  block  in  which  a  school-building 
is  situated  without  regard  to  the  manner  in  which  such  stable  is  con* 
structed,  kept,  or  used,  and  without  specifying  the  distance  from  a 
school-bailding  within  which  a  livery-stable  may  be  conducted,  is  un- 
reasonable and  void,  and  cannot  be  considered  as  valid  under  a  general 
or  incidental  grant  of  power  to  the  municipality  assuming  to  enact  it. 
P/iilUpg  ▼.  Denver,  230.      • 

22.  A  MuNioiPAL  Ordinarcb  Rrquirino  thb  Conskmt  of  Certain  Indt- 
TiDUALB  to  the  exercise  of  a  specified  business  is  void,  though  the 
municipality  had  power  to  regulate  such  business.  Hence,  an  ordinance 
is  invalid  which  purports  to  make  it  unlawful  to  operate  a  slaughter- 
house within  a  distance  of  two  hundred  feet  of  any  dwelling-house  with- 
out the  consent  of  the  owner  and  occupant  of  every  such  house.  St.  LouU 
▼.  Howard,  630. 

23.  SLA170HTXR-HOU8R3. — A  statuto  authorizing  a  city  to  provide  for  the 
erection,  management^  and  regulation  of  slaughter-houaes  empowers  it 
to  forbid  the  operation  of  such  houses  within  designated  limits,  except 
under  certain  specified  conditions.     SL  LouU  v.  Howard^  630. 

24.  CoNSTlTnTIONAL  LaW — DiSGRIlffI NATION  BBTWKBM  PlR30N3  AND  CLATOSa. 

An  ordinance  is  not  void  because  of  its  discrimination  between  different 
classes  of  persons  if  it  affects  all  perxons  of  certain  classes  and  as  to 
them  acts  uniformly.  Therefore,  a  municipal  onlinance  may  prescribe 
that  a  license  to  sell  liquor  shall  not  be  granted  except  upon  certain 


Mmditiou  ■p«eifl«d  tlMreio,  and  ftiuil  peraow  wbo  iMv«  beaa,  et  Adl 
UmthJ tor  Im,  gailtj  of  eertoia  acto  ahall  1m  ezdiidsd  ffroiB  tli« 
€»f  Um  ordinMiee  t(  Um  Mto  m  speoilM  mn  tnefa  ••  pftibaliij 
pcnoDS  Makiiig  th*  Uomim  unfit  to  ezereiao  tbo  pnwilmgtm  oontered 
by  it^    foatfr  ▼•  PoUee  Oommn,^  194. 

H.  OftDfif  Allot,  Bz  Post  Faoto  Opbratioh  or. — An  ordinaBoo 

tbo  licensing  of  Mloont  diaqnnlifying  nay  penoa  ffroBi  reeoiving 
lioaaaa  who  baa  oarriod  on  tbo  Imaineaa  of  aellittg  or  fnminfang  lifaor 
in  any  plaea  wbara  famalM  ara  anfferad  or  procnrad  to  wait  or  atuad 
in  any  mannar  on  any  poraon,  and  wbera  alao  any  mnaieal,  tfaeatrica^ 
or  other  fmblio  exhibition  or  performanee  waa  ezbibited  or  performed, 
is  not  Toid  aa  an  «B  ffod  /aelo  law.  Therefore  aneh  lioenee  may  be  ie> 
fnaed  to  a  person  who  haa  been  guilty  of  the  aeto  apecified,  thoogh  they 
were  not  erimea  nor  diaqnalificattona  when  eommitted,  nnd  tfooagfa  he 
agraaa  not  to  permit  aimilar  aotodoring  the  period  for  which  tho  lieeua 
ia  aonght  The  ordtnanoe  ta  not  intended  to  puniah  crime,  b«t  merely 
to  exelade  persona  from  its  benefit  whose  past  conduct  abowa  they  aia 
unfit  to  recetfe  it.     Fotier  ▼.  Police  Obmnir*.,  194. 

flfib  PowBR  TO  RiouLATB  LiQUOE  TRAFTia — Municipal  antboritieo  ol  tn- 
eorporated  towns  and  oitiee  may  be  inreated  with  power  to  Itoenee^ 
regulate,  prohilnt,  or  anpprea^  within  their  limita,  the  traflic  in  intozi- 
oating  liquors,  subject  to  the  general  lawa  of  tlie  atato;  and  nnder  aneh 
power  they  may  permit  such  traffie  in  one  part  of  the  eity  and  prohibit 
it  in  another  part.     Jf<qfor  ▼.  Shalhtck,  206. 

ST.  A  Municipal  Oadehakck  Fobbiddino  ant  Menok  to  Bktkb  a  Bab- 
boom,  unless  as  the  agent  or  serTsnt  of  hie  parent  or  guardian,  is  ralid 
if  the  municipality  enacting  it  liad  by  statute  been  given  power  to  make 
such  rules  and  regulations  for  the  better  govcrumeut  of  the  town  aa  its 
coiiimtssioiiers  niiglit  deem  necessary,  not  incousicitent  with  the  laws  of 
the  Innil     Sfaie  v.  Auflitt,  817. 

28.  Municipal  Okoinancrs—Wubn  Unrbasonablb.— A  municipal  ordi- 
nance  requiring  the  removal  from  the  iloord  and  windows  of  aaloooa  for 
tlie  sale  of  intoxicating  liquors  of  all  screens  and  other  olistrnctions  to 
the  view  of  the  interior  of,  and  the  business  transacted  within,  such 
aaloon  is  void,  aa  unreasonable,  prohibitive  of  lawful  business,  and  not 
in  the  line  of  regulation.     Sieffjf  ▼.  Monroe  CUjf,  i36. 

29.  Oruikangbs — Kbkpbrs  or  Billiard-taSlbs  are  not  recognized  by  the 
statute  as  exercising  a  useful  occupation,  and  each  municipality  may 
therefore  determine  for  itself  to  what  regulations  they  shall  be  sub- 
jecte<I.  Therefore,  an  onlinance  providing  that  billiard- halls  shall  not 
be  kept  open  after  nine  o'clock  at  night  is  valid.  CUg  of  Tarkio  v.  Cook, 
678. 

80.  A  Municipal  Ordinancb  Providing  that  no  Billiard-ball  shall 
BK  Kept  Opbn,  nor  shall  any  tebles  therein  be  used  for  playing  games 
thereon  after  nine  o*clock  in  the  evening,  is  valid,  if  by  stetute  the 
municipality  enacting  it  has  been  ^iven  power  to  pass  such  ordinances 
aa  may  be  expedient  to  maintein  peace  and  good  govern  men  t^  and  the 
good  health  and  welfare  of  the  eity,  and  to  regulate  billiard-tebles  on 
which  games  are  played  for  amusement.     Citjf  of  Tarkio  v.  Cook,  678. 

tl.  Blbctrio  Wirbs.  —  Municipal  corporations  have  authority  to  make  all 
reasonable  regulations  for  the  location  and  use  of  electric  wires  in  ths 
streets,  and  to  require  all  reasouable  safeguards  to  seoure  the  safety 
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and  oonyenienee  of  the  public  in  th«  lawf  nl  lue  of  iho  streot  and  tho 
tnntaetion  of  bnsinMi.    StaU  ▼•  JetnemriUe  etc  Rjf,  Co.,  2L 

t&  Vauditt  ow  ORDiHAirGB.— An  wdinanoo  to  regaUU  th«  ■tringing  of 
wires  in  a  oity,  and  which  proyidaa  thai  **  wheaeyer  it  shall  bo  ntoes* 
■ary  to  eross  tho  lino  of  any  existing  electrio  light,  electrio  power,  tele- 
graph, or  telephone  line  or  lines  ....  the  person  or  oompany  making 
snch  ero8«ing  shall  supply  all  necessary  safegasrds  for  the  same,"  is 
reasonable,  and  is  clearly  sustained  under  the  polioe  power  of  the  city. 
Nor  is  snoh  ordinance  retroaotiye  in  any  sense  because  it  requires  safe* 
guards  for  crossings  which  existed  at  the  time  of  its  passage.  Siaie  v. 
Janupitle  tie,  Ry.  Co.^  28. 

tS.  PxiTALTiiii  Which  mat  Imfosx.— Under  a  statute  authorising  a  city  to 
pass  ordinances  for  enforcing  its  polioe  regulations,  by  imposing  a  fine 
not  exceeding  one  hundred  dollars  for  each  yiolation,  an  ordinance  im- 
poeing  a  fine  of  not  less  than  thirty-five  dollars  nor  more  than  one  hun- 
dred dollars,  is  within  the  limita  of  the  authority  thus  conferred.  CUy 
tf  Tarkh  ▼.  Cook^  678. 

S4.  CRIMI3,  PowsR  TO  Protidb  tob  PuNiAHMiifT  ov. — ^Though  au  act  is 
made  criminal,  and  punishable  by  the  laws  of  the  state,  a  nmnicipaliiy 
may  also  make  it  pniitshable,  and  authorise  proceedings  for  the  imposi- 
tion of  snoh  punishment.    Stale  ▼•  WaSbridget  663. 

S6.  Stbxxts. — STATuroBT  Dedicatiok  of  streets  and  alleys  to  a  city  by  the 
owner  of  land  vests  the  fee  thereto  in  the  city  in  trust  for  the  publio 
use,  and  for  no  other  purpose.    Fkld  ▼.  Barling^  31 1. 

16.  STRErrs— DsDiCATiON,  ErrxCT  or. — When  the  owner  of  land  lays  ont 
and  establishes  a  town,  and  makes  and  exhibits  a  plan  thereof,  with 
various  plats  of  spare  ground  for  streets  and  alleys,  and  sells  lots  with 
clear  reference  to  such  plan,  the  purchasers  of  lots  acquire,  as  appur- 
tenant to  their  lots,  every  easement,  privilege,  and  advantage  which 
the  plan  represents  as  belonging  to  them  as  part  of  the  town,  or  to  their 
owners,  as  citizens  of  the  town.  The  right  thus  passing  to  the  pur- 
chasers is  not  the  mere  right  that  they  may  use  tlie  streets  or  other 
pubic  places  according  to  their  appropriate  purposes,  but  a  right 
vesting  in  them  that  all  perdous  whatever,  as  occasion  may  require 
or  invite,  may  so  use  them,  and  that  they  shall  be  forever  open  to  the 
use  of  the  public,  free  from  all  claim  or  interference  of  the  landowner 
inconsistent  with  such  use.  *-  Field  ▼.  Barling,  311. 

t7.  Grading  Stkxkts,  Damaoxs  tor. — ^The  owner  of  a  lot  fronting  on  a 
public  street  is  entitled  to  consequential  damages  arising  from  a  change 
.  of  the  natural  surface  of  the  street  to  a  legally  established  grade,  if 
the  constitution  of  the  state  declares  that  "  private  property  shall  not 
be  taken  or  damaged  without  just  compensation,''  if  the  lot  issitnatod 
in  a  small  town  or  city  in  which  the  necessity  for  snch  grading  may 
never  arise.  In  cities  of  this  class  the  dedicator  and  bis  assij^ns  should 
only  be  held  to  give  implied  assent  to  such  improvements  as  would  put 
the  street  in  a  condition  for  safe  and  reasonably  convenient  use  upon 
or  near  the  natural  surface,  considering  the  peculiarities  of  the  lo- 
cality.    Doffiit  V.  MiMouri  Pac  Ry.  Co.,  648. 

M.  Damaois  roR  Grading  ▲  Strkxt  to  a  PRsyiotraLT  Establish  kd 
Gradb  cannot  include  damages  to  improvements  erected  sfter  such 
was  established  as  a  matter  of  record,  ascertainable  by  property  own- 
ers.   Davii  V.  Miawuri  Pac  Ry.  Co.,  648. 
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89.  GRABmo  SvRvm^  DiMMimB  vml — Hptupiftjfii  imamgmk  bgr  ««lRbliiih- 
ing  the  gf«4»  of  a^stpw^  «r  1^  Tainf  or  lonMHiBg  s^gmdo  fBorioiioly 
eotebliihoil,  couum— lioa  io  louoroufcMo  HmnJar  nniUr  »  coiirtitiit  i— 
^odM-mg  Hunt -frivoto  proporC^  aholl  aot  boftdnsfordun^god  iosfablio 
ooo  withoat  jmi  oomfMnootaoB.     fitdbm*  «.  CStty  ^Kmmm%  684^ 

40.  Odittroi.  Othr  Srasn*— Powbb  io  Dbvovbto  Putavb  Us& — A  oity 
has  mnpto  power  to  control,  ffogolole^  and  iBpoove  iio  otaaii  aad 
alleys  in  mioh  iMani«r  m  tbodoouwdi'Of  the  ptafalie  m|aivo;  bnfcii  has 
no  powor  to  Jowito  iti  ollefn  or  atrooti^  ov  oa^  paek  tihwentf,  t»a  pri- 
rate  lae.     #Wlt<  .t  3icurBm^  Ml, 

41.  Public  Strkbts — To  What  Uao  mat  bb  Arwmormuamn^BAMUirATB 
THBRBnr. — Having  tbo  froo  and  oxoiorive  eoatral  oror  rtiiiela,  aianiafr' 
pal  aathorities  maj  appropriate  thorn  to  any  nao  not  awompatiUo  with 
the  primary  objeot  for  wtrioh  thejr  waio  oataUiahod*  aanaljv  oadinarj' 
paaaago  and  trawvL  la  the  appireBfeion  of  this  mlo  a  «aty  eaaaetl  may 
lawfully  aathoriae  the  layiag  of  railroad  traoka  iqpoa,  and  wator,  aawer, 
and  gas  pipes  under,  public  streets,  aad  property  ovnom  oan  noithor 
enjoin  anoh  nae,  nor  reeover  damages  to  property  oooaaionod  Ihaiilm 
Barrmn  ▼.  Oi^  uf  Sycamore^  400. 

42.  Thb  Poblio  Alokb  oan  CoMPiJUir  op  Obbtbucticmis  to  STBim  leanlt- 
ing  in  no  special  injary  to  an  xadsvidiial.  Bmrroiw  ▼•  C%  ^  Sfca* 
fnorv*  400. 

43.  AerioN  tor  OB9rRironR«  &PRBBr^Pi*BADiiro.— Id  aa  action  agaiast  a 
city  for  an  injury  to  the  plaintiff^  property  oaaaed  hj  the  ctoction  of  a 
stand-prpo  in  the  atreet,  oertara  oounti  of  tho  deobcatioa  aUaging  tho* 
the  plaintiff's  property  had  bseu  depraciatod  in  Talno  hoeanaa  of  die  dan« 
ger  of  the  building  being  destroyed  or  daaaaged  by  the  ataod-pipe  frkUinic 
or  being  blown  upon  it,  or  by  bo  rating  and  flooding  it  with  water,  but 
alleging  no  fact  upon  wbieh  tho  appeebonaion  of  snob  danger  oonld  bo 
based,  fail  to  state  a  good  oaoae  of  action.  But  a  eouat  m  such  declaration 
ayerring  that  "aaid  stand-pipe  obatniots  tho  Ught  to  said  plaintiff's 
hotel  building,  aad  partionlarly  to  tho  parlor  aad  sitting-rooai  in  the 
southwest  corner,"  etc,  is  a  sufieient  aUegatioa  of  apodal  injnry  to 
entitle  the  plaintiff  to  a  roooreiy.     Barrew  t.  Cii§  qf  Sifcmmmt,  400. 

44.  PcTBLto  iJTRBvrs— Obstrdctiobb  ih — RiABTOF  Aoxioif.  — Ho  action  will 
lie  for  an  obstmction  in  a  public  street  if  it  does  not  praotioally  affect 
the  use  or  enjoyment  of  neighboring  property,  and  thorshy  impair  its 
▼alue.  To  warrant  a  recorery  it  mnst  appear  that  there  has  been  soma 
direct  physical  disturbance  of  a  ^ght,  either  publio  erpriTa/fee^  which 
the  plaintiff  enjoys  in  oonneetion  with  his  property,  and  which  gives  to 
it  an  additional  Tslne,  and  that  by  reason  of  such  diatarbanoe  ho  has 
sustained  a  special  damage  with  respect  to  his  property  in  excess  of 
that  sustained  by  the  public  generally.  When  tho  action  ia  by  aa  indi* 
vidual  the  special  injury  ia  the  gist  of  the  action,  and  unless  it  is  al« 
leged  am]  proved  there  can  be  no  recovery*  BarrtnM  t.  Otty  V*  Syco' 
morff  400. 

45.  Pdblio  Stbrbts — Obstrocteons  iw  —  Stamd-pipk. — Watar  and  gaa 
pipes,  with  hydrants,  lamp-posts  and  other  appliaucea,  are  neceasary  for 
the  distribution  of  water  and  light  thronghout  tho  mnatcipality,  and  tho 
streets  may  be  legitimately  used  for  that  purpoee,  but  water  or  gaa 
works  theoi»elves  cannot  be  lawfully  built  in  a  public  atreet,  as  not 
being  inconsistent  with  the  public  nse.  And  placing  aetand*pipe  in  a 
public  street,  near  the  building  thereon,  is  an  unlawful  use  of  such  street, 
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and  tlie  dimensioni  of  the  stmetarr*  and  the  mnnner  of  oporating  il 
affect  only  the  qneitioa  of  damagea.     Bmrromi  t.  OUy  of  Sq/amore^  400. 

46.  PuBUi^  High  WAT — Liabilitt  or  Town.— A  town  cannot  be  held  liable 
for  injnriea  reinlting  from  tha  fright  •{  »  horse  oansed  by  the  presence 
of  building  materials  in  the  highway,  although  of  such  a  nature  as  to 
frighten  horses  of  ordinary  gentleneas,  unless  an  unlawful  or  unreason- 
able  use  was  being  made  of  the  highway  in  placing  them  there,  of  which 
fact  the  town  authorities  had  notice.     Loberg  r.  Town  of  Amherttt  69. 

47.  MumerPAL  Boftus— PltaoDaLBiiTlHSUB— FATiiMTt>rIitTntKBT~ Estop- 
PU» — When  a  municipal  corporation  has  no  power  to  iftiue  bonds  its  acta 
in  lerying  taxes  for  their  payinrat  and  the  payment  of  interest  thereon 
i»  illegal,  and  can  Beitbar  gm  validity  to  th«-  bonda  aor  eatap  the^  ooi^ 
poratioafsom  asaerting  theit  invalidity.  Sirti  IfaL  Bank  r.  Dktrid 
Tp.,  489. 

48b  MumoiPAi.  BoBni— Ibbub  n  Exoiot  oi  GowrniiTioiiAiA  Liiot  of  Jj^ 
DBBTBDBBBa — NoiriOB  10  PaBOHASBB.->ManioipaL  bonds  issued  on  a 
eoBtraot  which  creates  a  debt  in  excess  of  constitataonal  limitations  are 
invalid,  and  %homafid€  pnroliaser  is  charged  with  notice  that  the  indebted- 
nesa  thus  created  by  the  corporation  isin  excess  of  the  amount  limited 
l^  tha  consUtution.  Fir§i  NaL  Bank  v.  Disiria  Tpk,  489* 

40.  A  KaxioiPAi*  Co&POBAO'iafr-  la  Llablb  vob  Itb  NBOLioBirr  Faildbb  to 
CoLLKOT  MoNBTB  DuB  PBOM  pBOPKRTT  OwBBBS  for  the  improvetnent 
of  Si  publioi  street,  and  an  action  m&y  bo  austaiaed  by  the  contractor  who 
did  such  work  and  ia  entitled  to  such  moneys  when  collected,  though  in 
hia  contraet  ha  atipulated  he  would  look  ta  a  special  fund  for  payment^ 
and  would  not  compel  the  city,  by  Ic^l  prooeea  or  otherwise,  to  pay  for 
the  improvement  out  of  any  other  fund.  There  is  nothing  in  this  stipu- 
lation absolving  the  city  from  the  duty  of  making  the  asscsiment  an4 
enforcing  ita  collection,  and  ita  faiUirfto  perform  such  duty  renders  il 
answerable  for  the  consequont  damages^'  OommerekU  Ji^ai^  Bank  v.  Port' 
landf  854. 

60.  CoMflrnTOTiONAL  Law— AiJ>BBMAjf  10  Rbpbbsbbtation. — It  is  not  imper* 
ative  that  there  shall  be  aldermania  representation  in  towna  and  cities 
under  the  constitution  of  Colorado*    Moffor  v.  ShaUuck,  206. 

61.  PuBLio  Ofpiobrs — Rbmovaii  op^Mbabs  or  Ezbbgisimo  Powbb  op. 
When  B  municipal  ordinance  providea  for  the  removal  of  officers  for 
specific  causes,  but  does  not  point  out  the  means  whereby  the  removal 
is  to  be  effected,  tlte  means  necessary  to  the  exercise  of  the  power  paas 
as  incidents  of  the  grant.    8taU  v.  Walbridgt^  663. 

62.  Thb  Rbmoval  op  an  Ofpiobb  of  n  municipal  corporation  for  \vmk  and 
reasonable  cause  is  one  of  its  conunon-law  powers.  Btaie  v«  Watbridge* 
663. 

63.  Public  Ofpigbrb. — A  Munioipal  Obdinangb  Authokizibo  thb  Matob 
TO  Kbmovb  an  Officbr  por  Causb  ia  valid,  and  entitles  the  mayor  to 
exercise  all  powers  incident  to  the  authority  conferred^  snch  aa  giving 
notice  to  the  accused  of  the  charges  against  him,  and  hearing  witnesses 
offered  in  his  behalf  or  in  support  of  such  charges.  StaU  v.  WaSbridff 
663. 

See  BouBDABiBS;  iNJUNcrioBflk  2-4;  8tatutb8»  11^ 

MURDER. 

See  HoMioiDi. 
kJL  Br.  Rbp.,  Vol.  XLL— 01 


M2  lnoKZ. 

NAMBS. 

8m  JuDOMKin%  S,  4^  6L 

• 

NAVIGATION. 
8m  WatbUi  L 

NBCBSSARIK3. 
8m  BonARD  Avo  Wiwa,  1;  If  a&eiaab  Mm  DiT<Mt<m 

NEOUOSNC& 

L  Wao  MAT  RaooTBB  iOB.^To  maiatetm  mm  metian  f«r  acglifMet  &• 
pkiatiff  aoal  show  the  azisteno*  of  a  dnty  to  him  oa  tho  put  of  tk 
dofoodMt.     ^oMofM  ▼•  SmAoard  d€.  R.  B,  On.,  7M. 

IL  Wmo  Shovlb  SuiVBA  lOB. — Wbaro  oao  of  two  ianoooni  paitiet  mil 
Mffw  froa  MgiigooM  tbo  lo«  shoald  bo  bomo  by  hion  tkrongb  vtoi 
■oglifittM  tbo  miobap  wu  bronght  aboat.     WiUmhrtk  t.  Parker,  lit 

IL  FmozikaTS  Caou. — ^The  faUiiro  of  tbo  ownor  of  a  gia  to  porlona  bo 
ooatraot  to  fia  tbo  oottou  of  anotber  witbia  a  opodfiad  ttoM  it  oot 
tbo  proximato  oaoM  of  ita  sabooqaoot  lo«  by  lira  whila  mi  bii  gia 
8aob  brvaob  of  ooatraot  U  oaly  oao  of  aatooodeat  oranti^  withoat  vbiek 
tbo  loot  woaKl  aot  bavo  ooeorrod.    Jama  ▼.  Jamn,  95 

A>  A  Cbild  is  bold  to  saob  oara  and  pradoaM  oaly  aa  ara  a— il  aaoBf 
obildrta  of  bio  ago  ftod  oapaoity.    Maigmm  t.  RalHgh  Oa»  Ox,  788. 

§,  GoNTEiBUTomr  OF  Ibfant.— Aa  iafaat  oaly  tweaty-two  men  tbo  oU 
to  iaoapablo  of  oootriUatory  aogUgooco.  BulomM  t.  ^eaftoorrf  etc  M.  A 
OatVM. 

iL  CoimuBOTOBT  or  Pakbnt.— Tbo  oootribatory  aogligeaoo  of  a  parcsi 
oaaoot  lalioTO  from  liability  to  aa  infaat.  itMlf  of  too  tondor  yaara  to  bt 
obargoablo  with  aogligoaoa,  a  ponoo  throagh  whoM  aogligoaoo  nek 
infa'at  bM  bMB  iojorod.     Boiiam$  t.  Seaboard  etc  R.  R.  OfK,  799. 

H  CORTBIBOTOBT,     III    TaKUIO    UoLD    OF    A     LlTB    BlBCTBIO     WibBL     A 

obild  ton  ytart  of  ago  ia  not  obargoablo  with  contribntoiy  a^ligea«« 
boMaM  bo  took  bold  of  a  wira  in  tbo  otroot  chargod  with  a  doa«llj  ear* 
roat  of  alootrioity,  if  tlioro  waa  nothing  from  which  oren  an  adalt  eoaU 
haTo  inferred  that  the  wire  waa  oarryiog  any  ourrant  of  alaetrictty 
whatOTor.  Hayrn*  t.  Rakit^  Oom  Go.,  788. 
iL  Klbctuo  Wirbb  IB  Btrbbtb. — A  corporation  permittod  to  oonotiact 
and  maintain  a  lino  of  olootrio  wiroo  in  the  publio  streoti^  for  tbo  par^ 
poM  of  privata  gain»  owm  the  duty  to  penoua  nptm  sQch  streeti 
of  ao  conducting  ita  bnaineaa  aa  not  to  iujura  tlionL  It  mnat^  tberefor«, 
keep  ita  wiroa  out  of  tbo  way  of  persona  uamg  the  atreeta  ao  tliat  tboj 
will  not,  by  coming  in  contact  with  anoh  wirea,  receive  pencmal  injnnoa. 
hofnet  T.  Raleigh  Oa§  Co,,  788, 

It    BLBfTTBIO  COBPORATIONB  PBRMITTBDTO  UtiB  THK  POBLIC  StRBRTB  for  theiT 

own  purpoaea  moat  be  required  to  ezerciao  the  ntmoat  degree  of  care  in  the 
oonatrnotion,  inapection,  and  repair  of  their  wirea  and  polea,  to  the  en-i 
that  trarelera  along  the  highway  may  not  be  injured  by  their  appliancea.. 
Haynu  ▼.  Raieigh  Oa$  Co,,  788. 
lOi  Elbctbio  WiBB8.^PRoor  That  Thbkb  wab  a  Litb  Wirb  Carbt- 
VfQ  A  Dbadlt  Currrnt  or  BLBorRicrnr  down  in  the  public  atreeti 
raiaee  the  preaumption  that  some  one  failed  in  hia  duty  to  the  paUlie. 
Ifafmes  r.  Raieigh  Oae  CiKt  788.      "" 
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11.    pRISUMPnOH    OF    TROM     InJCRT     FROM    ElkCTRTO     WiKRS. — If  »    COT- 

poration  U  penuittad  to  maintain  electric  wires  in  the  pnblio  itreetc 
and  one  of  inch  wires  is  detached  from  a  tree  to  whiob  it  has  been 
fastened,  and  is  hanging  to  the  groand  charged  with  a  deadly  cnr* 
rent  of  electricity,  which  it  received  in  coming  in  eoutaot  with  the  feed 
wire  of  another  corporation,  and  a  boy  taking  bold  of  the  wire  is  killed, 
the  corporation  to  which  the  detached  wire  belongs  is  presumed  to  havo 
been  negligent,  and  mnst  assnme,  in  an  action  for  damages  resulting 
from  snch  killing,  the  burden  of  proving  that  there  was  no  negligenee 
oo  its  part     Haynt$  v.  Ralegh  Oas  Co.,  786. 

1%  Etidixcb  that  there  was  published  in  the  newspapers  of  the  eity  a 
statement  by  an  electric  railway  eompany  that  its  current  was  not 
a  deadly  one  is  not  admissible  in  favor  of  an  electric  corporation 
sued  for  damages  sustained  from  one  of  its  wires  becoming  detached, 
falling  to  the  groond,  and  transmitting  from  the  feed  wire  of  the  rail* 
road  oompany  a  deadly  current  with  which  a  boy  came  in  contact  to  tho 
loss  of  his  life.  The  defendant  corporation  had  no  right  to  act  npon 
this  statement  without  examination  and  further  inquiry,  i/oynef  v. 
Raleiffh  Oas  Cd,  786, 

ISb  CoMTRiBOTORT  NiOLioiiios— NoMSViT. — Proof  of  oontribotory  negli- 
gence mnst  be  clesr  and  decisive  to  warrant  a  nonsuit,  or  an  absolute  direo> 
tion  to  the  jury  ou  that  ground.  And  it  was  held  in  this  ca^e  that  th# 
evidence  did  not  show  clearly  and  decisively  that  the  plain  tiflTs  in  tee* 
tatewas  guilty  of  contributory  negligence,  so  as  to  justify  a  nonsuit  on 
that  grounil,  and  that  it  was  properly  a  question  for  the  jury,  in  view 
of  all  the  facts  and  circumstances  disclosed.  l*f»oreseH  v.  La  Cro$9e  §ie. 
By.  Co.,  64. 

B—  Carries^,  8:  Damaqkr,  4;  Martrr  akd  Sbrtaiit,  4;  Municipal  Cob-' 
roRATioxs,  49;  Plkadimo,  4;  Rklkask;  Trlbo&aph  CoMPAHua, 

KEOOTIABLB  INSTRUMENTS. 

1.   iNDOBflBMSMT  OP— PaROL  EvIDBNOI  TO  VAKT.^Parol   proof  of   ft   OOB* 

temporaneous  parol  agreement  is  admissible  to  plain  or  qualify  a  blank 
indorsement  of  n  promissory  note  in  an  action  between  the  partite 
thereto.    Ifolm€$  v.  FirH  NaL  Bank,  733. 

8.  Ikdobsrmbmt  ih  Blank— Parol  Evidenob  to  Vary.— A  blank  indorse* 
ment  of  a  negotiable  instrument  before  due,  transferred  toa6oiMi^;CiJi 
holder  in  the  due  course  of  business,  establishes  a  liability  whioh  cannot 
be  varied  by  parol  evidence,    ffolniei  v.  First  NaL  Bankt  733. 

S.  Blank  Indorsements— Parol  Evidencb  to  Vary. — As  between  tho 
parties  to  a  negotiable  instrument,  a  blank  indorsement  may  be  modU 
fied  by  parol  evidence,  and  the  entire  transaction  may  be  thns  showut 
although  resting  partly  in  writing  and  partly  in  parol.  This  does  not 
affect  a  third  pcurty  who  is  a  holder  without  notice  before  dne^  and  for 
n  valuable  oonsideration.      Holme$r,  First  Nat,  Bank,  733. 

NEWSPAPERa 
8m  Ldbl^  6-9;  Nbgugbno^  llL 

NEW  TRIALb 
8m  APFBALp  3»  fl^  18L 
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NONSUIT. 
8m  NxaLMAMCi^  ISL 

NOTIGB. 

L  N«na%  WBnrmnvBBPaoTBBi — If>iaogtg«gew—||inMiwiidlpiLp' 
«ty  and  daly  pUuwd  np«a  rewmL  si  tha  tioM  wkce  tb*  tid*  apyau^i 
by  tb*  rMord  to  b«  fuw  from  aU  othar  lieai^  aad  a.  aaxt  ia  aiiervar  • 
braagbft  ta  faradoM  tha  aiortgaga,  wUah  wmm  wtiifiad  of  iiwiU  oa  t  £ 
grooad  that  aaah  Mtiafaction  was  eatarad  by  nuataka^  tha  pjamtrf  ms*: 
astnina  the  barden  of  iwoTing  thai  the  laai  >g>gaa  of  tha  aaooad  Bort- 
gaga  toak  it  with  notiaa  tha*  tha  prior  laartgaga  had  not  ia  f aot  bea 
■atiafiad.     WiUttAnek  r.  Parker^  U2. 

ti  CoNTBTAMOB^RMianiT  AoTB.— Thk  BsooBD  OF  A  C^irvnAHCB  ovRkal 
PROPBRTT  Madb  bt  Os«  Havoo  HO  Tttlb  Thsbbvo  doaa  na*»  afiar  his 
aogmiitiaa  of  tha  titla,  operate  aseoneferactiTe  notioa  to  anbatqaaat  psrw 
ahaaara  from  him.  Aa  iutaodiag  paiohaaar  who  aaavahaa  tha  iveordi 
froa  tha  time  of  tha  acqaiaition  of  aaeh  title  doee  hia  whole  dotf,  *sid 
oauQot  be  deprived  of  the  beaefit  of  hia  parcheae^  thoagh  tha  prior  dwJ 
made  by  his  grantor  before  acquiring  title  waa  ia  ench  form  that  ea  U'« 
aeqaistiion  of  tha  title  it;  vested  in  tha  first  grantee  aa  agaiaat  all  p«»- 
•oas  having  notiea  of  the  ooaveyanoa*  JPorcf  ▼•  (Zni^i  Ctavdk  H^att^, 
711. 

8aa  AcKitowuaMaMBNT;  Aobwct,  4,  5;  Atpbal.  4»  5;  ArmR^wr  Aim 
Clibvt,  %  8;  Carribrb,  3;  KsrorpiL;  JuixsMBNn^  4;  hLasna  a>s 
8BBTAinv  8|  OmoBBS,  15»  18;  Sohools,  % 

NUISANCE. 

L  LiyBET-aTABUS  in  mnnictpalitiet  are  not  per  m  nnisancos.  They  awy 
become  aoob  if  not  oouatruoted  and  used  ia  a» proper  manaei^  PAii.:;4 
v.  Denver^  230. 

2«  Pollution  or  STBBAM.-^The  fact  that  tha  stream  into  which  it  is 
proposed  to  empty  city  sawage  by  sy^em  of  seweas,  naar  the  ooai- 
plainant*8  farm,  is  not  a  ronning  stream  during  all  portiona  of  tha  year, 
but  in  Tery  dry  weather  contains  only  small  poola  standiag  in  tbc 
deeper  parts  of  its  channel,  serves  only  to  aggravate  the  nnisanc^ 
a^Moially  when  the  complainant's  land  is  sttoated  bat  a  little  distance 
from  the  proposed  point  for  the  ditoharge  of  the  sawagab  ViUage  <4 
DyAgki  V.  Hayf^  367. 

Baa  OoMPBOMis^  2|  InjuaoRDMB,  I*  6)  MmnmrAi  CoRFoiusiiui^  19; 

Bailboadb,  18. 

OBSTRUCTIONS 
Bee  Eabbmbhtb}  Hioi£Wat%   1;  Imjunctiohs,  1,  9;  MoiuoieAL  Gospoba- 

noNa»  42»  46» 

OCCUPATIONS. 
See  MuNiarAL  OoRBOKAnoNai  18. 

OFPICKRS. 
1.  Official  Bond—Officb  of.— The  offioial  bond  given  by  a  pnbUe  offiear 
doee  not  extend  hie  legal  liability.     Its  office  is  to  secure  the  faithful 
and  prompt  performaace  of  his  dntiea.      WiUon  v.  People^  243. 


5.  Ltabtlitt   fOB  SAFEKEKPI50  ov  Kf ONKT. —  A  pablio  oflScer  reoeiying 

money  by  virtae  of  hU  office  ii  a  bailee.  Tba  extent  of  his  li«biUty  is 
that  imposed  by  law.  When  unaffected  by  oonstttntional  or  legtslativto 
provisions  his  dnty  and  liability  are  measured  by  the  law  of  bailment 
WlUon  V.  Fecfpkf  ^43. 

Si  liiABTLTrr  FOR  SAfm'iJKFiwo  OF  MoNVT.  —  A  olerk  of  a  oonrt  who 
reoeiTes  money  by  Tirtne  of  his  office,  and  depottti  it  in  a  bank  of 
reputed  solvency,  and  in  doing  to  acte  as  prudent  men  ordinarily  do 
^th  their  own  funds,  is  not  Hable  for  the  subsequent  loss  of  the  money 
through  the  failure  of  such  bank.  Nor  are  hie  sureties  on  bis  official 
bond  liable  in  such  case.     WOaon  t.  People,  Si3. 

4.  PoBLio  Oftios  IB  NOT  TROPKirrT  within  the  meaning  of  constitutional 
provisions  providing  that  no  person  shall  be  deprived,  of  life,  liberty,  or 
property  without  due  process  of  law.    Attorney  Otnenal  v.  Jodum,  606. 

6.  Appoivthent  or  CSLiarioir  to  Pitblic  Offioe  does  not  establish  con* 

tract  relations  between  the  person  sppointed  or  elected  and  the  public. 
AitoiTtey  OenercU  v.  Jochim,  660. 
0.  Public  OFnon  abb  Bklboations  of  Portiobs  of  Sovbrbioh  Powbb 
for  the  welfare  of  the  people.  They  are  not  the  subject  of  contracts, 
but  are  agencies  for  the  state,  revocable  at  pleasure  by  the  authority 
creating  them,  unless  such  authority  is  limited  by  the  power  which 
conferred  it.     Attorney  Oeneral  v.  Jocliim,  606. 

7.  RavoTAL  PBOM  Public  Officb  is  not  a  deprivation  of  the  officer  of  prop. 

erty,  even  if  the  removal  must  be  for  cause,  upon  specific  charges,  and 
after  an  opportunity  to  be  heard.     Attorney  Oeneral  v.  Jochim^  606. 

8.  Legislative  Power  to  Create,  Pill,  and  Removb  from  Opfioe. — The 

legislature,  having  the  power  to  provide  for  the  creation  of  a  public 
office,  has  power  to  declare  the  manner  in  which  such  office  shall  be 
filled,  and  also  provide  for  removals  therefrom.     Trimble  v.  Feoplfj  236. 

9.  X)reatio5  of  OrncE  abd  Removal  Therefrom. — When  an  office  is  cre- 

ated by  statute  and  the  manner  of  -filling  it  and  the  mode  of  removal 
are  also  provided  by  statute,  the  question  of  removal  therefrom  and  the 
causes  therefor  are  not  affected  by  a  constitutional  provision  relating 
to  removals  from  office.     Trimble  v.  People,  236. 

10.  Rbmoval  of. — ^The  legislature  may  remove  public  officers,  not  only  by 
abolishing  the  office,  but  by  act  declaring  rt  vacant,  and  may  lodge 
the  power  to  remove  from  statutory  offices  in  boards  or  other  officers, 
subject  to  statutory  regulations.     Attorney  General  v.  Jochim,  606. 

11.  Removal. — A  constitntional  state  officer  takes  office  aubject  to  an  exist- 
ing constitutional  provision  that  he  may  be  removed  by  the  governor  for 
specified  reasons,  and  the  governor  may  so  remove  him  without  a  trial 
by  jury,  and  the  intervention  of  the  constitutional  judiciary.  Attorney 
OeneixU  v.  Jochim,  606. 

12.  Offiob  Taken  Subject  to  What  Cobditioks. — Statutory  offices 
are  taken  subject  to  legislative  action  as  to  removal,  and  constitutional 
offices  are  taken  subject  to  constitutional  provisions  and  changes;  both 
classes  of  offices  are  taken  upon  the  terms,  and  subject  to 'the  conditions 
existing  bylaw.     Attorney  General  v.  Jochim,  606. 

18.  Power  of  Governor  to  Remote  OmoER. — When  a  statute  creating  an 
office  also  provides  that  the  governor  may  remove  the  incnmbent 
therefrom  for  cause,  provided  the  removal  -is  not  made  for  political  rea- 
sons, and  the  cause  of  removal  is  stated  in  writing,  the  governor  may 
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nw^  tmk  •Oew  for  mj  mnm  otti«r  tfcaa  polxtieaL  Of  &• 
oi*a«y  oC  tb«  OMiM  ha  ia  iha  tola  jndga.  7VtM6fe  t.  /^eofile;  S38l 
14  PowKB  av  QoTXftifom  to  Rbmotx  Ofpicbb.— WImb  a  atateU  cnalsBg  a 
pttUie  monioipii  offioa  inTaaU  the  governor  with  power  lo  remafre  tbe 
tacninbeiil  therefrom  for  caaae,  withoat  leetrictioB  •xeept  that  tie 
removal  m«at  not  be  made  for  political  reaaooi^  mud  that  the  canae  tha^ 
for  mnat  be  atnted  in  writing,  the  governor  ia  not  required,  aa  a  pfv- 
reqoialte  to  removal,  for  nny  other  eanae,  to  iaatitoto  an  inveati^aisoa 
in  the  natnre  of  n  Jndicial  or  qmari  jndieial  inquiry.  The  eanne  aofieitat 
to  warrant  removal  ia  to  be  determined  ecdely  by  the  governor.  Ke 
mode  of  inquiry  being  preacribed,  he  ia  at  liberty  to  adopt  each  aiode 
aa  to  him  ahall  aeem  proper,  without  interference  Crom  the  coorta 
Hence,  hie  refoaal  to  hear  ooonael  ia  not  fatal  to  hia  action,  beeaaae  hs 
may  proceed  ex  parte  il  he  ao  deairea.     Trimble  t.  Peopk,  2S6k 

IA.  CoNiVriTUTIONAL  LaW— RXMOTAI.  rROM  OwnCM  BT  GOTBJUIOB. — ^Wbca 

the  atate  oooatitution  inveata  the  governor  with  power  to  ramovo  eertain 
conatitntioual  atate  ofBoera  for  groea  neglect  of  offieial  duty,  it  ia  tbs 
doty  of  the  governor,  vpon  diaoovering  aaoh  neglect,  to  remove  them 
after  notion  to  tliem  of  the  charge,  and  aa  opportanity  to  be  heard,  aad 
althoagh  hia  action  ia  in  a  aenae  jadioial,  it  ia  no  valid  objectioa  ther^ 
that  he  acta  both  aa  aocoaer  and  judge.  A  Uemeg  Gemeral  v.  Joekim^  6(^ 
18.  C0N8TITUTIOXAL  Law— Rkmoval  fkom  Omca  bt  Gotkrhob — Gnoa 
Nbolbct  or  OrriciAL  Dutt. — When  the  oonatitntion  makee  it  thedaty 
of  the  aecretary  of  atate,  aa  a  member  of  a  board  of  atate  canvaaeer^  to  caa- 
va<«a  return!  and  certify  the  reaalt  of  electiona,  it  ia  groaa  neglect  of  offi- 
cial duty  on  hia  part  to  fail  to  perform  anch  official  duty,  and  to  permit 
an  erroneoua  oanvaaa  by  derka  or  depntiea^  and,  although  anch  emv 
neoua  oanvaaa  ia  not  permitted  intentionally  or  willfully,  it  ia  the  duty  of 
the  governor,  upon  discovering  such  neglect,  to  remove  anch  officer  from 
office  when  he  ia  iuveated  with  anch  power  under  the  atate  oonatitntiflik 
AU'trnqf  Oeneral  T.  Jochim^  606. 

17.  CuNsTiTunoMAL  Law— Rbmoval  from  Ovncx. — Citation  by  the  governor 

to  atate  offioera  to  appear  before  him  and  abow  oaaae  why  they  ahoold 
not  be  removed  from  office  ia  not  anch  an  official  act  aa  needa  anthenti* 
cation,  within  the  meaning  of  a  constitutional  provision  requiring  that 
*'  all  official  acta  of  the  governor,  his  approval  of  the  lawaexoeptod,  ahail 
be  authenticated  by  the  great  aeal  of  the  atate,"  eapecially  when  he  is 
citing  the  custodian  of  the  great  aeal  before  him  upon  chargea  of  offieial 
misconduct.     Attorney  Oeneral  v.  Jochhn^  606. 

18.  Rkmoval  From  Orrica  for  Cadsi  Canmot  Takr  Plagb  Witboct 
NoTiCB  to  the  accused  officer.  Though  the  law  oonferring  authority  to 
make  such  removal  doea  not  expreaaly  provide  for  auch  notice,  atill  it 
must  be  presumed  to  have  been  intended  aa  a  prorequiaite  to  the  exei^ 
ciae  of  the  power.     State  v.   WaUnidffe,  663. 

19.  CoNirrmrrioNAL  Law — Rkmoval  From  Optior,  for  What  Causes  mat 
Bi  AuTHORizia — If  the  constitution  of  the  atate  dedarea  that  the  legis- 
lature shall,  in  addition  to  other  penaltiea,  provide  for  removal  from 
office  of  county,  city,  town,  and  township  officera  on  conviction  of  ille- 
gal, oorrupt,  or  fraudulent  violation  or  neglect  of  official  duty,  the  legie- 
lature  ia  not  thereby  limited  to  the  power  of  pasaing  lawa  for  the 
removal  of  officera  on  the  ground  specified  in  this  proviaion  ol  the  cob* 
stimtioo.     State  v.  Walbridge^  663. 
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201  RmoTAL— QannoN  iok  thb  Courts.— Thouoh  thb  remoral  of  aa 
officer  for  cause  is  aathoriMd  by  law,  the  oonrte  oiiiet  determine  the 
toffioiency  of  the  alleged  came.    8laie  t.  WatbMff%  66Sw 

See  OoHxriximowv  5|  Ivdiotmbht,  1;  MimioiPAi*  OoapoBATiOMi^  51-M} 

Statdto,  20;  Taxm,  8. 

ORDIKANCKSL 
See  KriDmo^  lis  LiJVHonoH,  3;  Munioipal  Comro&inovi^  8-18}  Raiu 

BOAM,  2Si 

OYER. 
See  T&iAL»  4^  8» 

PARBNT  AND  OHILa 
See  Aoomov;  Nmuobmob,  6;  Saln^  2|  Wol^  T* 

PAROL. 
See  Eyidmob;  TRUffn,  1,  % 

PARTIES. 

See  ArpiAi^  4,  8;  CoMTRAcra,  11,  12;  CoRroRATTONg,  7|  Ooardiav   avd 
Ward^  1,  8;  Imfants;  Trusts,  6|  WmiisBia^  i, 

PARTITION, 

L  A  Parol  pARTrnoir,  Though  Somb  or  thb  Partibs  abb  Marribd 
WoMBN  and  their  hasbands  did  not  Join  therein,  if  fair  and  eqnal  and 
followed  by  pofleession  in  seyeralty  taken  and  held  in  aooordance  there- 
with, {Mtfees  the  equitable  title,  -and  the  courts  will  confirm  such  parti- 
tion  and  vest  the  legal  title  in  the  respectiye  parties.  8uUom  t.  Porter 
645. 

9.  A  Parol  Partition,  in  which  one  of  the  tenants  in  common  did  not  join 
at  the  time^  may  be  ratified  by  him  afterwards  by  taking  possession  of 
and  conyeying  the  part  assigned  to  him.     Sutter  ▼.  Porter,  645. 

tf.  Pbobatb  PABTrriON,  Jurisdiction  to  Makr,  Whbn  Lost.— Under  a  stat- 
nte  declaring  that  partition  of  the  estate  of  a  decedent  may  be  ordered 
m  the  petition  of  any  person  interested  therein,  and  such  petition  may 
be  filed  and  notice  given  at  any  time  before  the  entry  of  the  decree  of 
distribution,  a  petition  filed  after  the  entry  of  such  decree  cannot  giro 
the  court  jurisdiction  to  proceed  to  make  partition.  Buckley  t«  Superior 
Court,  135. 

4.  Probatb  Pabtition  Cannot  bb  Maob  Exobpt  of  Estatbs  or  Which  thb 
Dbcbdbmt  Dibd  Sbisbd  in  Sbvbraltt,  and  this  remains  true,  though 
one  of  the  heirs  is  the  owner  of  the  other  moiety  of  the  property.  The 
•abject  matter  of  the  jurisdiction  is  the  property  of  the  decedent  only^ 
and  this  jurisdiction  cannot  be  extended  even  by  the  consent  of  the  par* 
ties  interested.    Buckley  r.  Superior  Court,  135. 

See  Pbi^atb  Wats^  L 

PAYMENT. 
See  Drbtob  and  Cbbditob. 


PXKALTS: 


PKUURT« 

▼ABUms&^Wlim  aa  iaiWtaMal  lor  perjoy  !■  b^ed  upon  a  written  n^ 
•tnoMBt  Ml  o«t  therein  m  kmc  rerda,  and  the  iostrament  offered  a 
•vid«ao«  boan  a  differant  date  froai  lAia  «ne  Mt  oo^  the  rarianoe  u  bap 

aaaaol  ba  tvateioed.     DiU  v.  /^s^Ot,  25i. 

PERSONAL  FfiOPERTT. 
8aa  PitftaiBQUoii;  BALOii 

PXEADIKO. 

1.  DiMaaiiBU-HAMfLBa  Errok.— Ik  U  onlj  when  iha  anc^gatioaa  of  % 
propar  paragraph  of  pleaiiing  may  ba  aatabltahed  by  proof  ander  othor 
paragraphs  thak  the  siiataioing  of  a  damarrer  to  the  paragraph  in  que** 
lion  is  bald  harmtats.     Barmard  t.  SherUff^i&L, 

%  Ah  AnawBE  u  hot  TttiroLoos  unless  it  appean  to  be  so  by  kba  ban 
statcmant  of  it,  and  without  aigument.     Tht  Vktorian,  638L 

t.  A  IfonoN  TO  Striki  Out  part  of  a  plaading  as  irrelsTajit,  ahoold  bs 
dsniait  if  It  stataa a  auMifclanas  of  a  oansatyf  aotioii  or «f  flulunso.  ns 
proper  mads  of  tasting  the  eeAoianoy  of  «  eaeae  tff  «c4mb  or  of  defeoM 
Is  by  demurrer,  and  not  by  motion  to  strike  out     Tht  VieUtrian,  833. 

4  EviDBHOi. — ^Tht  Wisconsin  atatota,  SaAborn  and  Berry  man's  Annotated 
fitatatas,  saoiiee  1616  a,  gives  a  right  of  action  agaieot  a  tailroed  aoo- 
pany  for  iajnriea  snstained  by  eae  employes  tbreu|Eh  the  nc^Ugenoe  of 
a  oo-amployaa.  Aad  the  rales  ef  plaading  feqaioa  tbat  ibe  aMeg»- 
tioaa  ef  a  aemplaiat  in  an  aatioe  under  tbia  etatttle  abaU  ebow  oiearly 
the  relation  between  the  aegligairt  party  and  the  oempany  relied  on, 
and  the  proofs  must  be  confined  to  the  allegationa  made.     ASbrtdki  t. 

■ee  iMvmmumt^  S;  Uoaironoiis,  ^  LtMiTirrmia  ov  AcnoOT^  1-4;  Umkb 

AND  SnnraiiT,  2,-1. 

PLEDGE. 

L  Amaanmnm  Vf  sr  AimifvmTRAroR.— An  administrator  wiay  sA  si 
priTate  sale,  without  notice,  bis  intuieat  ia  aeonritiee  held  by  the 
deoedeat  as  pledgee^  at  the  time  of  hia  death,  withoat  demanding  pay- 
went  of  the  plf  flger.  The  riglrts  of  the  latter  are  net  affected  by  such 
assignment     Di-ake  ▼.  Cloonan^  686. 

t.  Amamnrr  ov. — A  pledgee  of  persnnelty  or  eaourities  eamrat,  t» 
the  injury  of  his  pleilgor,  tranefer  the  pledge  er  divest  tbe  pledi^r  of 
title  thereto  mntil  he  has  demanded  payment,  and  given  the  pleilt^r 
opportunity  to  reiieera,  and  thea  only  at  ^blio  sale  aad  on  aetioa 
Droim  V.  Cewnaiii  566. 

POLICE  POWER. 

Sea  IVTSRSTATB  COMMBRCB,  2,  3;  RAILROADS,  4;  SlTHDAT. 

POLLUTION 
See  Easkmknts,  4;  Inju.nctjons,  7;  Nuibancr,  2;  Watbrs,  2,  t. 
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fD68B8SION» 
TKESirMFTlONS. 

ntmapAL  ahd  AoraXi 

See  AoKMOT. 
FBOU^PAIi  AND  flURRT. 

See  SURRTYSHIfii 

PfilO&ITY. 
8m  MioHAHica'  LiBiig,  1,  % 

PRIVATE  WAT& 

1.  Wats  or  Nbgbmitt— Partition.  —On  the  partition  by  Jadgment  of  a  tnel 
of  land,  if  one  of  the  parcels  eat  aside  to  be  held  in  Mveralty  is  so  sitn* 
ated  that  a  way  of  Aeceuity  would  be  implied  m  its  iaror  had  it  been 
conveyed  by  all  the  tenants  in  common  to  one  of  their  number,  the  same 
implication  arises  in  favor  of  the  person  to  whom  it  was  set  aside  by  such 
judgment  and  his  successor  in  interest,  wliether  the  way  was  referred 
to  in  the  judi^ment  or  not.     Blum  ▼    WeHon^  188. 

S.  Wat  or  Nkoks81ty.—Thr  Right  ova  Wat  or  Necbssitt  Passks  with 
each  successive  transfer  of  the  title,  whether  voluntary  or  involuntary* 
Bhrn-v,  V'ettUm,   188. 

Sl  a  Right  or  Wat  or  Nborasity  cannot  1>e  denied  on  the  ground  that 
snioh  a  way  onnld  be  promred  by  condemnation  under  the  stactute. 
Blum  w.  WMton,  168. 

4fe  Wat  or  Neckssitt. — It  is  no  answer  to  the  existence  of  a  way  of  neoes* 
sity  that  the  persons  over  whose  land  it  is  claimed  should  hare  desig* 
nated  its  locality,  as,  if  they  did  not,  the  owners  of  the  dominant  -estate 
oonld  designate  it.     Bium  r.   We/Uotu  1^8. 

8.  Wat  or  Negessitt,  Laches  in  Claiming. — A  way  having  been  created  by 
seoessity  for  its  nse  cannot  be  extinguished  so  long  as  the  necessicy  con* 
iinnes  to  exist,  and  therefore  continues  though  not  claimed  for  many 
years  during  which  another  right  of  way  was  used  under  a  special  agree* 
mentk     Blum  ▼•  WeUon,  188. 

See  Ehinbnt  Domaik,  C 

PRIVILEGE. 
jSm  WlTMRaSIB,  4. 

PRIVILEGRD  COMMUNICATIONa 
Bee  LiBSL,  1,  2,  5,  8,  0. 

PROBATE  COURT. 
Bmm  AvTBAL*  1,  A;  Bxiocrroiu  amd  Admin utratorr,  S,  4;  JuRUincTimr,  6, 7, 

PROCESS. 

BzBMFTron  rtcoM  Sertvior  or. — TUeru  can  be  no  vaUd  service  of  a  summons 
■pou  >*  JnetMe  of  tbm  peaM  'while  holding  courts  nor  upon  a  party  or 
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witeisi  io  aUenduiM  upon,  and  in  tli«  prasesM  of,  tiM  oonrl. 

8m  OommnmovB,  S-6;  Corpokations,  8-10;  Guabdiav  avd  WAmn^  2;  S} 

iVDQUMXfn,  6;  Sbebifis;  WiTMBan^  4. 

FBODUCXION  OF  BOOKS. 
8m  Atfbai^  17;  C^iistitutiokal  Law,  7« 

PROMOTERS. 
8m  Mboobaviob'  Lmri^  S. 

PROFITS. 
See  Damagn^  S. 

PROXIMATE  CAUSB. 
8m  Nkqligknoi^  8. 

PUNISHMENT. 
8m  Labouiti  MaxiciPAL  Corporations.  34;  Statvtss,  IS. 

QUANTUM  MERUIT. 
Sm  Coxtractb^  19;  Mastu  and  Ssbtant,  IL 

QUO  WARRANTO. 

ffLicnoNS. — ^In  an  action  of  9110  \oatranto  to  test  the  right  to  an  aleotivo 
offiM  the  real  iaane  ia,  Who  received  a  plurality  of  the  legal  votM  aetn* 
ally  oast  at  the  election?  Ballots  offereil,  bnt  rejeoted  by  the  inapeo^ 
Ofi^  are  nuavailable  for  either  candidate.     StaU  ▼•  Hamtot^  38. 

RATLROAUa 

L  CoNirriTUTioNAL  Law — Corporations— Ambndmrnt  of  Charters.— 
Whenever  the  charters  of  railroad  companiM  become  obataclM  in  the  way 
of  the  legislature  to  regulate  the  roads  so  as  to  make  them  subserve  the 
public  interMt»  to  the  fullest  extent  practicable,  their  charters  are,  in 
that  respect,  injurious  to  the  citizens  of  the  state,  and  Mn  be  amended 
nnder  a  reserved  power,  as  to  defects,  in  such  manner  m  is  just  to  the 
corporators.     Leep  v.  Si,  Louk  etc  By,  Co.,  100. 

8.  Constitutional  Law— Corporations— Amrndmbnt  or Cbartvrs— Con« 
TROL  OF  Waob  Contracts. — ^The  legislature  cannot^  under  reserved 
power  by  way  of  amendment  of  charters,  fix  or  limit  the  oompensation 
of  employcM  of  railroad  companies,  but  it  may  require  them  to  pay  for 
the  labor  of  such  employcM  when  the  labor  is  fully  performed  at  th« 
end  of  their  employment.     Leep  v.  St.  Loma  etc*  Ry.  Co.,  109. 

8.  Constitutional  Law — Rbgulation  or  Railroads. ^The  franchisM  af 
railroads  acting  under  charters  or  acts  of  incorporation  are  of  a  public 
nature  m  f ar  M  the  safety,  oonvenienoe,  and  comfort  of  pasMngers  ara 
eonMrned.  Reasonable  regnlations,  afieoting  the  conduct  of  aneh  pub* 
lie  employments,  are  fit  subjects  for  legislative  sotioa.  The  legialatur* 
may  provide  means  lor  remedying  such  evils,  as,  in  its  opinion,  may 
exist  in  the  management  of  thcM  pnblie  agenciM  of  transportation.  la 
doing  so  it  may  MmetimM  impMC  restrlotion%  whioh  ara  detniad  t* 
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be  neoenarj  «pmi  the  ua  and  •njoyment  of  proper^.  BwrdiA  r. 
PcopU^  329. 

4  RsouLATioii  OF  BiTSiiriSB  07— Pouoi  PowxB.— The  btteinaee  of  a 
railroad  oarrier»  and  ineideiitally  the  manner  of  the  eale  of  ite  tiok« 
eU  to  points  within  the  state,  is  a  proper  snUjeotior  the  exercise  of  the 
police  power  of  a  state,  and  may  be  regaUted  by  legislatiye  action. 
Bwrdkk  t.  Pwple^  329. 

t»  Constitutional  Law — Rkoulattonof  Salb  of  Railroad  Tickits  — 
PoucB  PowBB, — A  statutory  requirement  that  railroad  tickets  shall  be 
sold  only  by  anthorized  agents  is  merely  a  police  regulation  as  to  the 
manner  in  which  the  business  of  the  carrier  shall  be  oondnoted,  and  is 
not  nnconstitntional  as  a  grant  of  a  special  privilege  to  a  class  of  per- 
sons, nor  as  creating  a  monopoly  of  the  ticket  basiness,  nor  as  abridg- 
ing the  privileges  or  immunities  of  citiaens.     Burdkk  t.  PeopUf  329. 

IL  BviDBNCB  OF  ScuBDCLB  OF  Frbiohts  AND  Fakks. — When  a  certifi« 
oate  attached  to  a  copy  of  a  schedule  of  freiglits  and  fares  prepared 
by  railroad  commissioners,  shows  that  the  schedule  was  published  for 
the  time  required  by  law,  such  certificate  and  copy  of  the  schedule  are 
admissible  as  prima  fade  evidence  of  the  schedule  prepared  and  adopted 
by  the  commissioners.     Chicago  etc  R,  B,  Co,  ▼.  Jonf\  278. 

7«  Right  to  Rkoulatb  Frbiohts  and  Farbs. — A  statute  granting  power 
to  a  railroad  commission  to  make  a  schedule  of  reasonable  maximum 
rates  of  charges  for  the  transportation  of  freight  and  passengers  does 
not  impair  the  obligations  of  contracts  contained  in  railroad  charter 
providing  that  the  companies  may  fix  such  rates  in  so  far  as  they  are 
not  in  conflict  with  the  general  law  of  the  state.  When  such  schedule 
is  established  by  the  commission,  the  rates  fixed  by  the  railroad  com* 
paaies  must  conform  to  its  requirements.  Ckieago  etc  B  B,  Co,  t.  Joiub^ 
278. 

It  Lbolslatitb  Powbr  to  Fix  Frbioht  anb  Farb  Chargbs.— The  leg* 
islature  has  power  to  declare  what  are  reasonable  rates  of  compensa- 
tion for  the  carriage  of  freights  and  passengers  by  railroads,  but,  in  the 
alisenceof  statutory  regulation,  the  courts  must  decide  what  are  reason- 
able rates.     Chicago  etc  R.  B.  Co.  v.  JoneSf  278. 

It  Rboulatiom  of  Fr bights  and  Farbs — Powbks  of  Legislatorb  and 
C0MMISSI0N& — The  legislature  has  power  to  directly  fix  the  rates  of 
charges  to  be  made  by  railroads  for  the  cirriage  of  freights  and  pas- 
senj^ers.  It  also  ha^  the  right  to  declare  what  is  reasonable.  When  it 
does  so^  its  declaration  is  conclusive  as  to  the  reasonableness  of  the  rates; 
and  a  charge  beyond  the  maximum  fixed  by  it  must  be  reganled  as 
unreasonable;  but,  when  the  legislature  creates  a  commission  to  regu* 
late  the  rates  of  charges,  such  commission  has  no  power  to  make  a 
schedule  of  ratee  which  shall  be  final  and  conclnsive  evidence  as  to  the 
reasonableness  of  the  charges,  because  judicial  inquiry  is  thus  out  oft 
Chicago  etc  B,  B.  Co.  v.  Jotte*,  278. 

10.  Rbgulation  of  Fkbightb  and  Fares— Powbr  of  Commission.— A 
statute  omitting  to  fix  maxinmm  rates  of  char)(es  for  the  carriage  of 
freights  and  passengers  by  railroads,  but  creating  a  commission  with 
authority  to  make  schedules,  which  shall  be  prima  fade  evidence  of 
the  reasonableness  of  rates  to  be  charged,  is  valid.  Chicago  etc  B.  B, 
Co.  ▼.  JoMCtf  278. 

11.  Regulation  of  Frbiohts  and  Farbs.— The  power  tb  regulate  and  con- 
trol  the  charges  of  railroad  companies,  or  other  agencies  engaged  in  pub- 
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B«  wploywti,  it  IfhlaBiM  «■!  w^  JoSiciid.  Iwdepen*lcgfly  ol 
coDttitntional  provlstonip  Um  legulature  has  pow«r  to  ragalste  fn^t 
«ad  iiMtiiigw  diipwrf  fUffoad  •oopAeM,  mad  the  efav<g«B  loraBrr- 
ifln  of  ^iMr  — ploywuti  pelilio  im  eimvcier,  awbjeet  onfy  tovMh 
VMlrmmls  m  «re  iuipowid  by  obarter,  •miUiJti^  asd  by  Ifce  antiionty  ol 
ConcreM  to  regnbito  foveigtt  mad  iatwiatt  cotnmere^  OUcb^  cfc 
X.  a,  Co,  ▼.  JoMff.  278. 

IS.  RaooLATioii  ov  FHSKHnv  Alio  Fmob  «r  OsHmasfoimuL— A  alateti 
Bot  atiempthig  to  fix  fretgbls  uid  lares  to  be  efaerged  by  raflroed  eoB- 
pftifiet,  bet  iMrcly  autbcanaeg  o  boerd  dl  comnaastooeBB  -to  mke  « 
eehodole  of  rates  wbieh  aball  be  ftima/aeie  eridenea  of  the  TrennniHiv 
Bess  thsrsof,  is  not  a  delefration  to  the  board  of  tbe  legialathre  povsr 
to  estaUkh  eseh  rates,  and  ia  not  invalid.  It  lorrea  the  ieeeuuabi< 
of  Um  tales  Used  by  tbe  oooiintasienera  opaa  to  in^iiy  fay  the 
Ckiemff  He  R,  a.  Ok  ▼.  Jomu,  t7& 

18.  OoitSTmTTio.HAL  Law— Rrgulatioh  ov  FanoRTs  avd  Pahxs  wt  Cos- 
■iHMioNBRS. — A  stataU  making  a  sehedale  of  rates  of  freight  sad 
farea  lo  ba  charged  by  railroad  oorapanies,  as  fixed  by  a  board  of 
oommiiisioners,  piima  /otie  evidoBOS  that  they  are  reaaonable>  is  aoi 
anoouatitotional  and  void  as  deprirvBg  the  earner  of  piupei  ly  vitiioat 
doe  procees  of  law,  nor  as  infringing  npon  the  right  of  trial  by  jary. 
The  eouru  have  the  right  to  determine  the  reaaonablenesB  of  the  rates 
thus  ttveil,  and  the  statnte  merely  pteseribes  a  mis  tif  eridenos. 
Chic^ffO  fie,  R.  R,  Od.  v.  /ones,  278. 

14.  TiOKKTH  AS  CoNTiiAcrs. — A  ntOroad  tioket  is  not  a  eoBtrael;  bat 
merely  evidetioe  of  a  ceotraet  or  a  meie  leceipt  taken,  or  mncher 
adopted  for  coavenieaee,  to  show  that  the  psaseuger  has  paid  hia  fare 
from  one  pUoe  to  another.     M9trd$ck  t.  Pleeple,  S29. 

18,  Damaoks. — In  asaessiMi;  damages  to  a  landowner  for  a  right  of  way 
taken  by  a  milroiid  oompany  regard  U  had  oaly  to  the  immediate  oaase 
quenoes  of  the  appropriation.  The  owner  is  not,  in  each  proopodinga* 
euuipensated  for  damages  arhioh  may  thereafter  resalt  from  negitgeat 
Bsts  of  the  company  cominitlad  after  it  mafcea  the  appropriation.  ^Hmmi 
V.  Iowa  Cent,  Ry,  Co.,  478. 

M.   BmINBNT     DllMAIM-^OBSBQOCIffT    DiKMAOBR— OtBBTLOW    VW    LaifStL^ 

Damages  suffered  by  a  lamlowner  from  an  over6ow  of  snrfiaee  water 
dieoharged  apou  hia  land  throagh  the  negligenoe  of  a  railway  eompany 
in  coiuiiructiug  iti  roadbed  are  not  included  in  tliv  price  paid  by  the 
oompany  fur  its  right  of  way.     Hmii  v.  imoa  Otnt,  Ry  06,,  473. 

17.  DAMA0K8  rKOM  OvBRFLow  ov  Lamds —  BviDKNOB. — When,  in  an  action 
agaiiMt  a  railroad  oompawy  to  recover  damages  for  negligently  o^er* 
flowing  lands  by  a  diaciiartfoof  surface  water  tliereon  in  April  aad  May, 
1689,  deeds  in  evidence  shew  that  the  oompany  acquired  title  to  the 
voad  in  December,  1888,  the  exclnaion  of  evidence  offerad  by  the  com- 
pany to  allow  thut  a  receiver,  through  whom  it  acquired  title,  b»«1  who 
had  foniiarly  been  operating  tlie  roail,  made  his  final  eettlemeat  with  the 
oourt  in  May,  1889,  and  tliat  it  did  not  come  into  poaousaiop  of  the  road 
nniil  after  the  latter  date,  if  error,  is  wathoat  prejudice.  Hunt  v.  Jawa 
OetU,  Ry»  Co.,  473. 

18.  NuiBAMOK— Railroads  XiABiuTT  or  «Da. — ^Arailread  oompany,  ea  ths 
grantee  and  aucccssor  of  another  railway  company  which  haa  maiatamed 
a  miimiioe,  ie  iiftliJeior  damages  au-ising  from  its  cootinuasne^  of  which  it 
had  aetfiotejiA  Moti.se.    MuM  v,  datum  CeML  R^  Co.,  47^ 
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19.   CaRBUBS  OiP  PilWUnBMk — 1»  A»  iMVATIBIfV  TftATVLKI  ROWIS  HbSD« 

LE88LT  and  poshes  the  door  of  a  nilwax  oas  violeniLy  opcin  oaociug  il 
to  atiik*  and  iajim  a  feUow-paaiMigai^  tha  cartier  it  not  anawerabla  for 
the  damages  thna  MBataiiiad.  Ot-aeffr.  PUilmielfJua  fie.  R.  R.,  885. 
SO.  MiurncB  and  Ssbtant — ^Liability  vob  Sbbvamt's  Tobts. — A  railway 
company  is  liable  in  damages  for  any  wrongful  or  negligent  act  of  its 
night  watchman  peiformed  in  the  coozaa  of  hia.employment,  resulting 
in  injury  to  another,  though  he  exceeds  his  authority.  St,  LouU  etc 
Ry,  Co.  T.  BackeU,  105. 

21.  Master  ahd  Sbb7AHt~Li ability  vqb  Sbbvaht's  Torts.— A  railway 
company  is  not  liable  for  the  wrongful  act  of  an  officer  of  the  law  while 
acting  as  its  nig}it  watchman^  if  the  act  is  committed  in  the  discharge 
of,  or  in  an  endeavor  to  discharge,  his  duty  aa  such  officer,  though  he 
acta  in  excess  of  his  anthocity  as  such.  St  Louu  ete.  Ry»  Co.  ▼.  Hackatt, 
105. 

22*  MaaTBB,  and  Sbbvakt — ^ViOB<>Paii«ciFALii^ — A  fosemsn  of  a  gang  of  rail- 
way workmen,  engaged  in  repairing  trestles  and  bridge^  and  having 
power  to  employ  and  discharge  such  men,  and  to  oversee  and  direct 
tlieir  work,  is  a  vice-priacipal  of  the  raUway  company,  and.  it  ia  liable 
for  his  negligence  whereby  one  of  the  workmen  seoeivea  an  injury. 
Bhyd  V.  Sl  Louis  ete,  Ry.  Co.,  85. 

2t.  Child  oh  Tkaok,  Doty  to. — If  a  ehild  ia  oa  the  tiaek  of  a  railway 
of  encfa  an  age  that  it  oaimot.  comprehend  the  danger,  and  the  de- 
fendants' servanta  in  charge  of  the  train,  by  the  exercise  of  reason- 
able care  and  prudence^  could  have  disoovered  the  eiuld  in  time  to 
stop  the  train  it  was  their  dnty  to  do  so;  or,  if  they,  in  the  exercise  of 
ordinary  oare  and  prndenoa,  conld  have  disooverad  that  the  child  was 
going  towards  the  track  or  ninuing  along  very  near  it  eo  as  to  render  it 
probable  that  it  would  go  on  the  track,  and  such  diacovvry  eonld  have 
been  made  in  time  to  stop  the  train,  it  was  their  duty  to  stop.  If,  on 
the  other  hand,  the  child  came  on  the  track  suddenly  and  unexpectedly, 
so  near  that  it  could  not  be  discovered  in  time  to  stop  the  train  in  the 
exercise  of  ordinary  care,  or  if  the  engineer  and  fireman  were,  by  neces- 
sary attendance  on  their  duties,  prevented  from  seeing  the  child  until  too 
late  to  stop  the  engine  in  the  exercise  of  ordinary  care  in  time  to  avoid 
harm  to  the  child,  then  there  is  no  negligent  act  nor  liability  for  result* 
ing  injury.     Bottoms  v.  Seaboard  etc  /?.  /?.  Co.,  799. 

24.  Street  Railways— Duty  or  Cardrivbr.— It  is  the  duty  of  the  driver 
of  a  street-car  to  exercise  the  highest  degree  of  care  to  avoid  any  col- 
lision or  accident,  especially  at  street  crossings.  He  should  exercise  all 
the  care  that  prudence  may  suggest  in  looking  about  and  listening  to 
assure  himself  that  his  track  is  clear  and  safe,  and  for  failure  to  do  so 
his  employer  is  responsible.     Tliortsen  v.  La  Crosse  etc  Ry.  Co,,  64. 

IZBw  Street  Railways — City  Ordinance. — A  city  ordinance  which  gives 
priority  of  passage  to  a  street*car  when  met  or  overtaken  by  any  other 
vehicle,  does  not  give  the  driver  of  the  car  any  right  to  ignore  or  disre- 
gard the  presence  of  other  vehicles  on  the  street,  and  particularly  at 
crossinga     Thoresen  ▼.  La  Ci-osse  etc  Ry.  Co.,  64. 

-2^  Strrkt  RAiLWAYs—CROSSiNas. — Failure  on  the  part  of  a  atreet-car 
driver  to  keep  a  lookout  aJiead,  when  approaching  a  crossing,  is  not 
excused  by  the  fact  that  he  was  giving   his  attention  solely  to  an 
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fttUmpUd  idMitiieallott  of  uotlMr  ear  to  whSA  he  ezpeetcJ  to 
Tknremm  w.  La  Ormm  m,  Rf.  Cbi»  64^ 
BmhuvMcnom,  $t  ILuidamuii  S;  UmmAmot^  lamtm,  S;  If  nucirALCoB- 
MWATioB%  41;  PuAOUio,  4;  Statoti^  ^  1^  Ifl^  & 

BATIFICATIOH. 
8m  Aobiict,  7;  pABrmoB,  % 

RBAL  PR0PBR3T. 

h  ABBOum— OwKnsnr.^Aa  Mrolito  beoooMt  pmrt  of  the  ml  <m  wkieh 
il  falb  mod  ui  whieh  it  is  imbedded,  uid  is  the  property  of  the  ovocr  of 
Mch  toilt  ead  not  of  Another  who  finds  it^  digs  it  u^  mad  nmmm  ik 
Onddard  ▼.  rfacAe/;  481. 

IL  ftrBBBT  OBSTBOcnoMB— DAmvM  Abbqitb  IirjimiA. — Gertem  ibjiiimi 
BecsoBArily  incident  to  the  ownenhip  of  property  in  towns  er  cities 
which  directly  impeir  the  vmlne  of  priTsto  propsrtyt  ss,  for  iaetanci;  the 
bnildtng  of  a  Jnil,  polios  stotion,  or  the  like,  censing  a  direei  deprede- 
tioo  in  the  Tslne  of  neighboring  property,  ere  classed  nmoog  eniei  of 
rfflsinnm  ^Atq^  imJwfiOf  for  which  the  lew  sffords  no  relieL  /^imisi  t. 
C%  ^^rMHM^  400. 

IL  DAMAOBOraOllLAWVOLKBTBBrBIBB— DAMBVMABSQVXblJirBZA.— When 

B  wctk  Is  lawful  in  itssU^  and  cannot  be  carried  co  daewhere  thaa 
whsrs  Batoro  located  it  or  pnblic  necessity  requiiee  it  to  be,  those  liable 
to  reosiYO  injnry  from  its  operation  only  haTo  a  right  to  demand  thit 
it  shall  bo  oondncted  with  all  dne  care,  so  as  to  give  as  little  annoyance 
Bs  may  he  reasonably  ezpeotod,  and  any  injnry  that  may  resnlt,  not- 
wtthstonding  snch  cars  in  the  management  of  tiie  woric,  mvst  be  home 
withoBt  oompcnsatioB,  as  it  is  darnmim  tUmfm  u^mHa^    Barmmd  ▼. 

RSA80NABLK  DOUBT. 
8ce  ArrBAL,  15;  TbiaLi  l,  % 

RECEIPTS. 
8bo  Bilu  ov  Ladibo;  Cabbibb^  SL 

RBCEIVBRS. 

li  OoicPB!tSATiO!i  ov.— Ib  thc  abscooe  of  legislatioB  regulating  the  eom- 
pensation  of  a  receiver  the  court  appointing  him  has  the  right  to  deter> 
mine  the  amount  that  shall  be  paid,  and«  in  passing  upon  sodi 
compensation,  the  appeilato  court  ordinarily  defers  to  the  judgment  of 
thc  appointing  court.     H^rcm  r.  i?iee,  271. 

ti  If  basubb  ov  CoMPBNaATiOM«— The  compensation  received  by  a  reoeiTer 
should  correspond  with  the  degree  of  business  capacity,  integrity,  and 
responsibility  required  in  the  management  of  the  affairs  iutruated  to 
him.  A  reaaonabls  and  fair  compensation  should  be  allowed,  acoord- 
ing  to  the  circumstances  of  each  case.     Hefron  ▼.  Biee,  S71. 

%.  Proof  or  Aooovnt.— When  a  receiver's  account  consists  of  numerous 
items  of  payments  made  in  the  regular  course  of  business,  for  some  of 
which  he  has  no  receipts,  but  all  of  which  are  folly  and  correctly 
entered  in  books  kept  by  him,  his  account  should  bs  approTod  by  tfas 
courts     B^firon  v.  Biee,  271. 
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i.  DuTT  TO  FiLi  Imtbiitokt— LiABTLiTT  lOB  Drlat. — It  is  the  daty  of  • 
receiver  to  make  oat  and  file  with  the  coart  a  list  of  the  property  whioh 
paaeet  into  hia  hands,  so  that  creditor!  and  all  peraons  interested  may 
know  what  property  belongs  to  the  parties  in  the  ease.  A  delay  in 
filing  such  inventory  is  no  ground  of  complaint,  nnless  injury  is  shown 
to  have  been  eansed  thereby.     Hejfnm  v.  Bieef  271. 

H  RiOBT  TO  BoRBOW  MoMBT.— Althongh  a  receiver  may  have  no  right  to 
borrow  money,  yet  if  he  uses  money  liorrowed  by  him  to  discharge  a 
Talid  lien  on  the  property  committed  to  his  charge,  and  aets  in  gocwl 
faith  in  making  the  payment,  be  is  entitled  to  credit  therefor  as  against 
ihe  insolvent  debtors  who  have  received  the  benefit  of  the  payments 
Befram  v.  Ske,  271. 

ib  Patmbht  of  Ibtbkbst  bt— Obbdit  ior. — A  receiver  who  pays  interest 
oa  dobts  secured  by  deed  of  trust  on  the  assigned  property  is  entitled 
to  credit  therefor,  although  tnch  interest  is  paid  ont  of  money  bor« 
rowed  by  him  from  one  of  his  insolvent  assignees  and  afterwards  repaid 
to  the  latter  by  hiuL     ffeffhm  v.  J?iee,  271. 

7.  Rbobitbbs  Hatb  bo  Riobt  to  Loan  Foxm  coming  to  their  hands  as 
receiversL  If  they  loan  such  money  and  loee  it  they  must  stand  the 
loss,  except  under  special  cirenmstancea.    Hebron  v.  Riot^  271. 

fiL  Liabiutt  ior  Loabb  Madb  bt.^A  receiver  acting  as  the  manager 
of  a  hotel  business  must  necessarily  exercise  his  discretion  in  many 
oases.  If  ho  acta  in  good  faith,  and  conducts  the  business  aa  a  pru- 
deal  person  would  his  own,  he  is  not  liable  for  the  loss  of  a  small 
loan  Buida  In  a  guest    Hefron  v.  Riee^  27L 

RECORD. 
8aa  Appeal,  8;  Konoi. 

REDEMPTION. 
See  Plbdoi;  SL 

REGISTRATION. 
See  Dbbdb,  %  8L 

REHEARINa. 
See  Afpbal^  20l 

RELEASE. 
BuRDSB  OB  Proob. — One  who  signs  a  written  release  in  Ignoraaoe  of  Its  oon> 
tsota  is  presnmptivelv  guilty  of  gross  negligence,  and  the  burden  of 
proof  rests  upon  him  to  rebut  the  presumption.    AfbrtdU  ▼•  Mikoaukm 

ito  Rif.  Co.*  aa 

See  Debtor  and  Crxditoi. 

REMEDIES. 
See  STATDTBa,  17. 

REMOVAL. 
Soe  lffu|iiaiPiL  CoRPOBATiOBB,  61-53;  OifioiB%  $-9QL 

RENT. 

See  COTBNAHOT,  1;  DOWBR,  8. 
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RBPBAL. 


EKPUCUfAHCZ. 


SmSalo,  II. 

BXSTKAIKT  OF  TRAO& 
8m  AmoiiMuiT;  Contract!^  lft-l& 

KBVEaSAU 
B^A^MEMM,  9t  U-1^  19. 

RBVOCATIOSL 

RBWAftmi 

!•  AosBrrAiWBi— R^TOCATRm— PKtsDMinosr. — Ao  oflTer  of  rewmrd  for 
tk«  detoeikm  of  an  oO^der  or  the  rocoTvry  of  property  ia  a  propoul 
Bierolj.  If  wsted  apon  before  rerocatinn  the  offer  mm\  aoeeptanoe  by  a 
perlonDMiee  beeome  a  ralhl  oon tract  for  a  aafficient  ooasidera.tioii.  It 
may  be  revoked  at  any  thne  before  acceptance,  and  though  anltmited  u 
to  time  and  nerer  withtlrawm,  it  must  be  accepted  by  performance  within 
a  reaaoaable  time,  or  it  it  coiiclaaiTely  presumed  to  have  been  rsyoked. 
MUcheUr.Abboli,65Q. 

S.  Rkvooation — PRKSUMPTION.— A  lapse  of  more  than  twelve  yean  be- 
tween the  time  that  a  reward  h  offered  for  the  detection  of  an  of- 
fender anil  the  time  of  perforiaaiioe  i«  mere  than  a  reaaonable  time,  and 
raisea  a  presumption  that  auch  offer  has  been  revoked.  MUektU  v. 
AhboU,  559. 

RIGHT  OV  WAT. 

See  RAiLROAZka. 

RIPARIAN  RT6HTS 
See  BouMDAKins  WATUt%  A. 

ROBBERY. 

1.  Sufwmiiwt  or  InimraifT—ALLBOATroir  or  Vauhl — An  Indfctneiit 
for  robbery,  deeeribing  the  property  taken  as  ''certain  money  and  one 
silver  watch  and  watch-chain,  of  the  goods  and  ohattels"  of  a  person 
named,  is  sufficient  without  further  allegation  of  ralne.  Siaie  v.  Perlqf, 
564. 

t.  Imdictmsnt— Allboatiok  or  Valub— CoNYiOTTOif  or  MiNOB  Omnras, 
In  an  indictment  for  robbery  no  allegation  of  the  value  of  the  property 
taken  is  necessary  to  justify  a  conviction  for  larceny  or  a  minor  offense, 
upon  failure  to  prove  the  aggravation  for  the  robbery.  State  ▼.  PerUif, 
564. 

I.  InDiCTMSNT — Allboatton  OF  Valub. — An  indictment  for  robbery  is  soffi- 
oxent  without  averment  of  the  valae  of  the  property  taken.     The  pat- 
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jSiLLsa 

1.   Oir  <A  aAlXOrOBATRU  «T  A^OBBJIIfO  TO  Hb  WifS,  JST  'AOTVAL  CbA90» 

or  Pussissiosi  nvvt  lake  plaae  m  in  other  tnuufon  t>f  penondty.    It 
•eMMOt  Im  dwpeu— d  <wUh  aq  th«  gromid  of  the  marital  relations  df  th« 
Teador  and  Teodee  and  the  faet  that  the  apfwinted  him  aa  her  agent  t4' 
hold  poMoasion  for  her.     Murphy  ¥.  MuUp^tw,  SOU. 
2.  TuAHSffSE  or  .CHATi«L»--CHAiia«'  or  Poansaioif .— The  fact  that  a  reudoi 
•od  vendee  *re  hnafaaad  and  wife,  «r  -parent  and  ohihl,  eonstitntei  -m 
reason  why- the  proeisiooa  of  the  atntote  requiring  every  eale  of  person 
'alty  to  be  aeeompanied  by  an  imniedittte  delivery,  and  an  actual  and 
looniiniied  change  .of  peaaeaaion  'ahould  reeetve  n  eonatrnction  differeni 
from  tbatmpplicnble  to  oilier loaaei.     iJttrplqf  v.  Mulf/rew,  200. 

Jw    HvaBANDAlfD  WiIE^SaLI  O?   PlRflONAI/Tr—CHAKOB  OT  Po8MS9IO!r.~ 

The  filing  by -a  .wife  of  nn  inventory  of  her  aepamte  property  in  accord- 
ance with  the  code  doea  not,  aa  to  Anyof  anoh  property  acquired  by 
pnrcfaaae  from  her  huaknnd,  diapenae  with  sthe  neoeeelty  of  nn  iaimedt- 
nte  delivery,  nnd-nu  aatnal  and  oontinned  change  of  poaaeasion,  to  ren* 
dnrtaaoh  johange  effective  aa  against  biatattaohing  orediton.  Aiwpphy  v. 
Mulgrew,  200. 

i.  Wahrantt—Babol  JStidbncb  oar. — ^Undern  written  onntraet  for  the  ante 
of  a  refrigerator,  containing  no  warrant  of  .ita  preserving  qualitiea,  parol 
evidence  ia  not  ndmiasiMe  io  ahow  tfaat:tiie  vendor  ezpreasly  warranted 
the  appncataa  to  preaerve  meats  for  a  certain  time,  nud  that  it  failed  to 
doao.    MeCray  Ji^rujeralor  etc.  do,  v.  -H'ttKif,  690. 

6.  WABRASTy-^PAaoL  .RviiMUioa  or.— Warranttea,  whether  express  or  im- 
plied, enn  iadue  only  from  the  contract  itself,  and  cannot  depend  upon 
extrinsic  eridenee,  except  aa  ma^  be  neoeasnvy  for  the  explanation  o( 
Aooie.  latent  Ambiguity.     McOray  Refrigtrator  tte.  Co,  v.  Wood^t  609. 

6.  Wabbai^tt— Parol  Evidbnob  or.->Under  n  written  eon  tract  of  salf 

containing  no  warranty,  parol  evtdenoe  is  not  admiaaibie  to  add  one 
McCray  RefrigfraUn-  etc  Co*  v.  Woods,  699. 

7.  Obal  WABRAMTT.^If  an  article  ia  sold  by  n  formal  written  contract. 

which  is  silent  on  the  anbject  of  warranty,  no  oralwarranty'made  at  tht 
same  time  or  previously  can  be  shown,  and  no  additional  oral  warrant} 
can  be  ingrafted  on  or  added  to  one  that  is  written.  Miiwatikee  BoiUi 
Co,  V.  Z>unoan,,33. 

8.  Implied  Wab&antt — Where  a  known,  described,  and  defined  article  ia 

ordered  of  a  manufacturer,  an>l  the  exact  thing  bargained  for  is  sup 
plied,  there  is  uo  implied  warranty  of  its  fitness  for  .tlie  uaeinieuded  by 
the  purchaser,  although  it  may  have  been  stated  by  him  that  it  was  re^ 
quired  for  a  particular  purpose.  MHioaukee  Boiler  Co,  v.  Duncan^  33. 
0.  Warranty — When  not  lMPLiBO.^Uuder  a  written  contract  by  avendoi 
.to  place  a  patent  system  of  refrigeration  in  a  refrigerator  to  be  eoUi  an  J 
furnished  to  the  vendee,  with  nothing  in  thecoatract  bejiond  the.nami 
AM.  St.  iter..  Vol.  XLL  — 62 
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«f  lh«  qrvteai  to  tlMiv  llial  it  vm  any  tUng  in  the  aatvrs  of  a  nbifv- 
•luig  pfottow,  or  tlut  it  woo  dooigned  or  mttmdtd  to  piooMro 
tbot  Ibo  Tosdoo  had  aay  thiog  to  do  with  loata,  no  unpliod 
oziilo  that  tho  ■yatoa  woold  pnaorro  aoata  for  muj  particular 
of  Hm%  Bor  oaa  saoh  warraaij  bo  ahowB  by  parol  crideooa.  JfeOqr 
M^'4g99W99t  etc*  Cb>  v«  ^oodi^  699* 

Ml  WaBSAimr  of  Frmna— A  olaaao  in  a  ooatraet  to 
boiler  **  to  bo  allowod  ooo  hoBdrod  aod  thirty  pooada  of 
proanro  by  Unitod  Statao  iaapooton»*'  haa  do  raferaaoo  to  tho 
ity  of  tho  boiler,  and  ia  oot  to  bo  oooatraed  aa  a  warranty  that  tiM 
boiler  oootraotod  for  woold  prodaoe  aod  BiaiDtain  a  working 
to  that  amooal     MUwtuAie  BoOer  Obu  ▼.  Daoom,  33. 

11.  QpnTEAcr  ^  B«ia<ai^»UsB  or  Aancta  VfJwcsKMm. — Iw 

goarantood  to  bo  a  ficat-claaa  jofa^  haa  apparent  defecta»  known  to  tht 
pnrdiaior,  he  ia  in  dnty  booad  not  to  nae  the  bmler  in  ita  dofoetiTo  «:oa- 
dittoo,  to  hia  or  ita  damage.     Jflliaaaftee  BcUer  Co.  ▼.  Dmcon*  33L 

15.  Rnonaiox— RttALB  »t  Vbitou  ox  Aooouirr  of  Vbhdok. — Ono  whe 
orden  poriahable  fmit  through  aa  agents  and  ia  required  to  aeeepi 
a  draft  for  tho  pnrehaae  price  before  delirery  or  inapoction  of  the  fra:^ 
and  on  inepeetion  notifiea  both  the  agent  and  the  Tendor  of  hia  rejectioB  ol 
the  fmit  at  tho  prioe  agreed  npoa  for  failure  of  warranty  of  quality,  may, 
aftor  waiting  a  reaaonaUe  time  and  reoeirtng  no  anawor,  either  frow 
tho  agent  or  tho  Tondor,  aell  tho  fruit  for  the  vendor'a  aeeount  and 
diarge  him  with  the  loee.     HiUhank  t.  CfriJ^n,  624. 

Vk  Statutb  of  FiuiriM — Obal  Salb  or  Pbrsoxaltt. — In  order  to  take  a  een- 
traot  for  the  tale  of  pereonal  property  out  of  the  operation  of  tho  etas- 
ate  of  fraudii  on  the  ground  that  labor,  skill,  and  money  are  neceeaary 
to  be  expended  in  producing  or  procuring  it^  it  moat  appear  that  the 
oon  tract  ie  eeeentially  one  calling  for  epecial  skill,  labor,  or  workmaa- 
•hip.     MightU  T.  DoMghtriy,  611. 

14.  Statotb  of  Fbaudb^Salb  of  Orowino  Crop. — An  oral  agreement  for 
the  sale  of  growing  grain,  to  be  delirered  in  marketable  condition,  under 
which  no  part  of  tho  purohaae  price  ia  paid  nor  any  of  the  crop  delir- 
ered, while  money  and  labor  must  be  expended  to  make  the  crop  market- 
able, ia  not  taken  out  of  the  operation  of  the  statute  of  franda  by  Tirtiie 
of  an  exception  therein  that  it  shall  not  apply  *'  when  the  article  of  per- 
sonal property  sold  ia  not,  at  the  time  of  the  oontraot,  owned  by  the 
Tender,  and  ready  for  delirery,  but  labor,  skill,  or  money  are  neceasanl/ 
to  bo  expended  in  producing  or  procuring  the  same.**  MigheU  r.  J>om^ 
ertff,  511. 

16.  Statutb  of  Frauds— Oral  Salb  of  Gbowiho  Crof. — A  sale  of  growing 
grain,  to  bo  delirered  in  marketable  condition — harvested  and  threshed 
^whon  no  part  is  delirered,  and  none  of  the  purchase  money  pai<i,  if 
within  the  statute  of  frauds,  though  one  of  its  provisions  exempta  ther^ 
from  sales  of  personalty  *'  when  the  article  sold  is  not,  at  the  time  of 
the  contract,  owned  by  the  render  and  ready  for  delivery,  but  labor, 
•kill,  or  money  are  necessarily  to  be  expended  in  producing  or  procuring 
tho  same."    MigktU  r.  Dougherty,  511. 

See  Brokbrb. 

SCHOOL& 
L  Muhtcipal  Boirns— Fraudulknt  Issub— Evidbncb  of.— When,  in  an  ae- 
tion  by  a  bonaJSde  holder  ou  bouds  of  a  school  district  purportiug  to  hart 
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hem  inaed  la  nlufaetion  of  ft  Judgment  agaiui  it  m  anihoriied  by 
•tetato^  tha  defeoM  ia  set  up  that  raoh  bonda  ha^e  been  frandaUnUy 
iaanad  after  the  jadgmanfc  had  been  latiafied  by  a  prior  iaaae  of  bonda, 
the  defendant^  after  ahowing  that  a  diligent  aearoh  haa  been  nnsacoeaa- 
fnlly  made  for  the  recorda  of  the  diatriot^  anthoriaing  the  firat  iaaae  of 
bonda,  and  the  aecretary  of  the  dittriot  haa  identified  one  of  anch  bonda 
aa  baring  been  iaaned  in  payment  of  the  judgment,  and  haa  partly 
deeoribed  the  othera»  ia  entitled  to  hare  anoh  bonda,  purporting  on  their 
&ee  to  hare  been  duly  iaaoed  by  the  diatriet»  and  having  afterwarda  been 
found  to  be  valid  obligationa  againat  it  by  a  court  of  oompetent  juriadic- 
tion,  admitted  in  eridenoe  to  eatabliah  the  fraudulent  oharacter  of  the 
bonda  in  auit.  Fir$^  NaL  Bank,  v.  DUtrki  Tp.^  489. 
S.  MiTHioirAL  BoHDs— FEAUDiTLBirT  Ibsus^-Rigbtb  ov  Boxa  Fidb  Uoldkr. 
Bonda  fraudulently  iaaned  by  a  school  district  in  satiafactiou  of  a  judg- 
ment already  paid  create  a  new  liability  againat  the  district,  and,  when 
they  cause  ita  total  indebtednesa  to  exceed  the  limit  fixed  by  conatitu- 
ttonal  proTiaiona,  a  purehaaer  for  value  before  maturity  is  charged  with 
notice  of  that  faet^  and  cannot  recover.  FirU  NaL  Bank  Dktrki  Tp.^. 
488. 

8a»  MuHzaiPAL  GoBroRATioiit»  21. 

SEAL. 
See  Ofvicsrs,  17* 

SERVICES. 

1.  Mastsr  axd  Sertaht—Sbk vices  Rendered  Amono  RELAnTsa. — 
Where  near  relatives  reside  together  as  a  common  family,  and  one  of 
them  renilera  aervices  to  another,  and  the  latter  furnishes  him  board 
and  lodging  or  other  necessaries  or  comforts,  a  presumption  arises  that 
neither  party  intended  to  receive  or  pay  compenaation  for  the  services 
rended  on  the  one  hand,  or  for  the  board  and  lodging,  or  other  neces- 
aariea  or  comforta  on  the  other,  and  the  relation  of  aunt  and  nephew 
seems  to  be  within  the  rule.     B»taU  </  Kesaler^  74. 

S.  Maatrr  and  Servant— Agreement  to  Pay  for  Services— Evtdsnob. 
Evidence  showing  that  the  claimant*  a  nephew  of  the  deceased,  came  at 
her  request  from  Germany,  and,  though  of  full  age,  lived  with  her  and 
carried  on  her  farm,  and  managed  her  property  for  her  until  her  death, 
a  period  of  nearly  nine  years;  that  he  had  never  lived  with  or  worked 
for  her  before,  and  she  had  never  occupied  towards  him  any  quasi  paren- 
tal relation,  and  he  had  never  been  the  recipient  of  any  thing  froin  her 
by  way  of  gift,  or  otherwise;  that  aha  had  declared  at  various  times  to 
others  that  all  her  property  was  to  go  to  him  for  hia  services,  and  that 
he  himself  expected  to  be  compensated  in  that  way  for  them,  waa  held 
■nfficieut  to  austain  the  finding  of  the  trial  court,  that  there  waa  a  con- 
tract between  the  parties  that  he  should  be  so  compensated.  It  was 
alao  held  that  the  claimant  was  competent  to  testify  that  he  rendered 
the  servicea  with  the  expectation  that  he  would  be  compensated  for  them 
Mitate  ^  Keuler,  74. 

See  CoNTBAOTB,  14,  19;  Master  and  Sxbvaht,  L 

SETTLEMENXa 
See  Ck>MPROYisB,  1. 
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the  prooOM  is  no  jostiticatioii.     Towiui^f-M^riek  Drp  OootU  Cx  ▼•  FmUer, 

07. 

SHIPPING. 

1.  MARrrtMi  CoNTRAOn,  What  are  not.— Tfaa  fact  that  aome  of  the  b»- 
terials  oeed  in  the  coaetructioa  of.*  vasael  were  famished  after  it  wai 
Uanohed  and  afloat  does  not  ahow  that  the  contract  under  vbich.th^ 
were  foriiished  was  a  maritime  contract^  nor  that  a  prooeedii^  m  m 
to  enforce  the  lien  for  such  material!  cannot  he  maintained  in  the  atatt 
conrte.     The  ViHorian,  838. 

%  MARrriMB  CoHTRACTS,  WuAT  ARI  MOT.— A  contraot  for  bnildiiu(  a  ship 
or  snpplying  engines,  timber,  or  other  material  for  its  oonatniotion  if 
not  a  maritime  contract.    Tke  Vktcrian,  838. 

See  ADmnALTT;  .Lism. 
SLAUOHTEIUHOUSES. 
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SPECmO  PERFOKMANCE. 

1.  Thb  Corbibbbatmm  of  a  oontraot  neeesmry  toanstein  «  mnt  fortts  spe- 
cific perfomaoee  may  oonsiat  either  of '«ome  profit  inuring  to  the  prom- 
isor or  some  detriiueut  anstained  by  the  prcBiisee.     Rectors.  Wo9d^  860. 

X  Vmudoa  AMD  PoROHAaB»— Ir  THB  XiTLB  IB  Dbkbctitb  to  property  con- 
tracteil  to  be  sokl  or  ttnoainbranoe •against  it  exiated,  the  pntchaaei  will 
not  i>e  compelled  to  talbe  the  property  nor  to  pay  the  purehaoe  price, 
though  be  agreed  to  aaoept  a  dead  witfaoat  warranty.  Leaek  t.  Jtkiutm, 
784. 

i.  fiPBOino  FBaBORMamm  ov  a  BmLiMnco  CSommAor  wiu  bb  '1>iiorkxd 
Whbm  it  appears  that  it  was  to  furnish  stone  of  n  peculiar  fcind  and 
texture  which  could  be  furuishod  hy  the  defendant  only;  that  enongh 
had  been  furnished  to  build  two-thirds  of  the  walls,  and,  if  defendant  im 
not  required  to  furnish  the  residue,  it  will  be  necessary  to  use  other 
stoue,  and  thus  destroy  the  haruiony  .aud  beauty  of  the  building,  or  to 
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tesr  dowir  fhe  pair  tAfetOf  Hnilt,  end  reUaild  with'  other  matbrtBU. 
Tliongh  the  coart  may  not  be  aUle,  owing  to  tbe  defendant^  pecuniary 
etRnmstancea,  to  compel  bim  to  perform  the  entire  contract;  this  will 
not* deprive  it  of  the  power  to  compel  him  tb  permit' plaintiff  to  take 
■tone  neceseaiy  to  contlnne  the  work  and  tD  uae  def^ndanfa  applisnoea 
at  the  quarry.    Rtdorr*  lfdod,S60, 

STATESL 

I.  ConrLicT  or  Laws.— Ohi  Stati  or  Sotbbstontt  oakkot  ENroRCE  tui 
Penal  or  Criminal  Laws  or  Another,  nor  punish  offenses  committed 
in  or  against  another  state  or  sovereignty.     St<Ue  v.  Ball,  822. 

2l  Criminal  Law— Stats  Where  Crime  is  Deemed  CoMMirrED.— If  a  shot 
is  fired  in  one  state  at  a  person  in  another,  resulting  in  his  death,  the 
crime  thereby  committed  is  deemed  to  have  been  committed  in  the  state 
where  the  shot  takes  effect,  and  not  in  the  one  where  it  was  fired« 
Therefore,  the  courts  of  the  latter  state  have  no  jurisdiction  to  try  and- 
punish  the  party,  though  he  is  one  of  its  citixens*    State  v.  Hall,  822. 

Sea   iRTBRaTATB   CoKMSBCE;   JuiMlMENTSly   6^    6a   JaRUX>IOXX0iM|    OrriCKBsi 


STATUTE  OF  FRAUDa 
See  Gojmuon,  IS,  U»  19|  Sales,  12*14)  Tama,  U 

STATUTES  OF  LIMITATIONS. 
See  Limitations  or  Actions. 

STATUTESi 

I.  Constitutional  Law—Title  or  Statute.— If  the  subject  matter  of  a 
statute  is  composed  of  two  or  more  essential  elements,  one  only  of 
which  is  expressed  in  its  title,  it  is  insufficient  under  a  constitutional 
requirement  that  ''every  act  shall  embrace  but  one  subject  and  matters 
properly  connected,  which  subject  shall  be  expressed  in  the  title.** 
Thns,  when  one  of  the  objects  of  the  subject  matter  of  an  act  is  to 
collect' funds  from  foreign  insurance  companies,  and  another  object  is  to 
dispose  of  such  funds  for  the  relief  of  firemen,  the  expression  of  one 
only  of  such  objects  in  the  title  of  the  act  renders  the  statute  void. 
Henderson  v.  London  etc.  Ins.  Co,,  410. 

t;  CoN8TiTtn*iONAL  Law — Title,  What  mat  be  Embraced  in  Local 
AND  Special  Laws. — A  statute  entitled  "An  act  to  protect  associa- 
tions, unions  of  workingmen,  and  persons  in  their  labels,  trademarksi 
and  forms  of  advertising,"  does  not  violate  a  constitutional  provision 
that  "  no  act  hereafter  passed  shall  embrace  more  tiian  one  subject,  and 
that  shall  be  expressed  in  the  title;  nor  is  such  statute  obnoxious  to  a 
constitutional  provision  prohi1)iting  the  passage  of  local  or  special  laws, 
and  the  granting  of 'special  privileges.     CoAfi  v.  PeopU,  304. 

K  CoNSTiTtrrioNAL  Law— Title— W  hat  may  be  Embraced  in  Act.  —Under 
aconstitntfonal  provision  that  statutes  shall  not  embrace  more  than  one 
snbjeot,  and  that  shall  be  embraced  in  its  title,  there  may  be  inclhd^d  in 
a'stattrte  meanxs  reasonably  adapted  to  secnre  the  objects  indicated  by 
the  title.  When  the  general  purpose  is  declared  in  the  title  the  means 
for  Ob  accomplishment  provided  by  the  act  are  presumed  to  be  intended 
w-mceBsary  incidents.     Cohn  v.  People,  304. 
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4  OorarmnrnniAL  LAW—Tm.*  how  fae  Oostboia.— Wbea,  by  TirtM  of 
•onslitaliooal  pronsioBi.  Ih«  logisUtare  must  pnvpar*  and  adopt  Ae  titii 
to  Moh  law  pMMdf  to  th«  ond  that  meh  title  shaU  expran  tba  fprngii 
porpOMt  of  Um  aot|  tha  title  eaanot  bo  rwortod  to  aztend  or  nstnia 
any  positiTo  proviaioo  in  the  lav  iteeU.    Cokm  ▼.  People^  304. 

H  OoumTonoHAL  Law— Oohitkdotiob — Knotct  to  Titx^ — ^la  the  eoa- 
etmotion  of  a  atatnte  the  intentioa  of  the  lawaukera  la  to  be  foaad 
aad  girea  effeet.  Whea  there  ie  otherwiae  doabt  or  obaeaxity  in  the 
•at  retort  may  be  had  to  ite  title  to  enable  the  oonrt  to  diaeov«r  thi 
inteat,  and  remoTO  what  might  othvwiee  be  ancertala  or  amlmraoea 
OMa  y.  Peopk,  90i. 

f.  STATorn,  iHTBxrmBrATiOH  or. — Statatee  meat  be  conatraed  with  refcr- 
eaee  to  the  whole  tystero  of  whieh  they  form  a  part,  llierefare,  etatntei, 
aren  on  ougnate  rabjeete,  may  be  referred  to,  though  not  strictly  im  pari 
moltHo,  in  order  to  elncidate  the  intention  of  the  l^gialatnre  in  eaaetmg 
any  given  itatate.    SL  Lank  v,  Howard^  630. 

7.  OoMSTiTUTioMAL  Law. — CoNffrrnmoiiALiTT  ov  Lboislatits  Acts  is  to  bs 
determined  solely  by  referenoe  to  the  liroiti  i'mpoeed  by  the  conetitatiaB. 
The  eole  qneetion  for  the  oonrta  to  deeide  is  one  of  power,  not  of  ezpe- 
dieacy,  justice,  or  wisdom,  and  they  should  resolve  all  doubts  in  £a«^or 
of  the  oonstitutionality  of  the  ststutes,  or,  if  susceptible  of  twocooetrae- 
tions,  one  of  which  is  Talid  and  the  other  invalid,  they  should  giro  to 
them  the  former,  on  the  presumption  that  the  legialature  did  not  intend 
to  exoeed  ite  power.    Leep  v.  SL  Latda  <ic.  i7y,  Co.,  109. 

H  Statutis  hot  Void  por  UNCBRTAtiiTr. — A  statute  declaring  that  if 
any  railroad  corporation  shall  charge,  ooUeot,  demand,  or  receive  more 
than  a  fair  and  reasonable  rate  of  toll  or  compeneation  for  Uie  tranapoi^ 
tatlon  of  passengers  or  freight  it  shall  be  deemed  guilty  of  extortion,  is 
not  Toid  for  uncertainty  in  not  declaring  what  is  a  fair  and  reaecmable 
rate.  The  courts  have  power  to  determine  what  Is  reasonable.  CUoago 
tte.  B,  IL  Co,  Y.  Jones,  278. 

9k  CoMiTrruTioMAL  Law—Statutbs  Void  ik  Pabt.— When  part  only  of  a 
legislative  act  ia  void,  the  residue  may  sometimes  be  upheld,  but  judicial 
authority  cannot  substitute  any  thing  in  place  of  the  void  part  If  ths 
residue  of  the  act  cannot  stand  with  the  part  oast  out,  then  the  whole 
must  fall;  and  if  the  statute  has  but  one  object,  and  its  provisionB  for 
tha  accomplishment  thereof  are  void,  the  whole  act  is  void.  J/cifor  ▼. 
ShaUurJt,  208. 

IOl  Ck>ifSTiTUTioNAL  Law~^tatuti8  Voio  IN  Pabt.— If  a  statute  attempts 
to  accomplish  two  or  more  objects,  and  is  void  as  to  one,  it  may  still  be 
in  every  respect  complete  and  valid  as  to  the  other.  It  may  be  entirely 
valid  as  to  some  classes  of  cases,  and  dearly  Toid  as  to  othere.  Ckioag§ 
tU.  R,  R  Co.  ▼.  Jones,  278. 

1 1.  CoNSTiTUTioM  AL  La  w— STATUTES  Voio  IN  Pabt. — Although  part  of  a  stat* 
ate  is  nnoonstittttional,  the  remainder  is  not  to  be  declared  unconatitB- 
tional  also  if  the  two  parts  are  distinct  and  separable,  so  that  the  latter 
may  ataud,  though  the  former  is  of  no  effect.  If,  when  the  naconatita- 
tional  portion  is  stricken  out,  that  which  remains  ie  complete  in  iteel( 
aad  capable  of  being  executed  in  aooordanoe  with  the  apparent  legisla- 
tive intent,  wholly  independent  of  the  part  rejected,  it  moat  be  eas- 
tained.     Chicago  etc  R.  R.  Co.  v.  Jones,  278. 

It.  Constitutional  Law— Statutbs  Void  in  Pabt.— When  part  of  a  etat- 
ate  relates  to  the  prevention  of  unjust  discrimination  between  peraoas  aad 
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pUoM  in  nte«  charged  by  railroad  companies  for  tranaportation,  and 
another  part  relatet  to  the  prevention  of  charges  in  exceu  of  reasonable 
rates  on  transportation  wholly  within  the  state,  it  may  be  valiU  as  to 
the  latter  part»  thoagh  void  as  to  the  former.  Chicago  etc  B.  i?.  Co.  v. 
Jones,  278. 

18L  CoNsriTUTioif  AL  Law.— No  Law  is  Ex  Post  Faoto  withim  the  Miak* 
IHO  or  THB  CoNSTiTUTioif  U5LC88  it  applies  to  crimes  and  their  pun« 
ishment,  or  punishes  a  party  for  acts  antecedently  done  which,  when 
done,  were  not  punishable  at  all,  or  were  not  punishable  to  the  extent 
or  in  the  manner  described.     FoHer  v.  Police  Commr*.,  194. 

14.  Constitutional  Law — ^iMFAntMiirr  of  Obligations  or  Contbaots.— A 
statute  tending  to  impair  the  obligation  of  a  contract  is  inoperative  as 
to  contracts  existing  at  the  time  of  its  passage,  but  valid  and  operative 
as  to  future  contracts.     Burdiek  v.  PeopU,  329. 

Ifi.  CoNSTrnmoNAL  Law. — Class  Lioisiation  is  such  as  denies  rights  to 
one  which  are  accorded  to  others, 'or  inflicts  upon  one  a  more  severe  pen- 
alty than  is  imposed  upon  another  in  like  case  offending.  People  ▼. 
BelUi,  589. 

16^  A  Statutort  Kemedt  cannot  be  Made  Exclusitb  bt  the  Lboisla- 
TUBE  as  against  a  party  who  has  a  right  to  redress  under  the  constitution 
of  the  state,  unless  such  statutory  remedy  is  commensurate  with  the  con- 
stitutional right  and  the  remedies  to  which,  by  force  of  the  constitution, 
he  was  entitled  for  his  protection.     Hickman  v.  CUy  of  Kansne,  684; 

17«  Statutort  Remedies,  When  Concurrent  and  When  Exclusive.— If  a 
statute  gives  a  remedy  in  the  affirmative  without  containing  any  express 
or  implied  negative  for  a  matter  which  was  actionable  at  the  common 
law  this  does  not  take  away  the  common-law  remedy.  The  statutory 
remedy  will  be  regarded  as  concurrent.  But  when  a  new  right  or  the 
means  of  acquiring  it  are  given,  and  an  adequate  remedy  for  violating  it 
is  given  in  the  same  statute,  then  the  injured  parties  are  confined  to  the 
statutory  remedy.     Hickman  v.  City  q/  Kaneas,  684. 

18b  Constitutional  Law — Control  or  Right  to  Contract  as  to  Wages. 
A  statute  requiring  corporations  and  persons  engaged  in  operating  and 
oonstructing  railroads  and  railroad  bridges,  and  contractors  and  sub« 
contractors  engaged  in  the  construction  of  any  such  road  or  bridge,  to 
pay  their  employees  on  the  day  of  discharge,  the  unpaid  wages  then 
earned  by  them  at  the  contract  rate,  without  abatement  or  reduc- 
tion, and,  if  not  so  paid,  then,  as  a  penalty,  such  wages  to  continue  at 
the  same  rate  until  paid,  is  void  as  to  natural  persons,  as  sn  invasion  of 
the  right  to  acquire,  possess,  and  protect  property,  but  is  valid  as  to  cor« 
porations,  under  reserved  power  to  alter,  revoke,  or  annul  their  charters. 
The  words  "without  abatement  or  deduction"  mean  without  discount 
for  paying  in  advance  of  the  time  fixed  by  the  contract,  and  do  not 
prevent  a  corporation  from  offsetting  the  damages  sustained  by  the 
employee's  failure  to  perform  his  contract.  Such  statute  is  not  special 
legislation,  as  it  is  general  and  uniform  in  operation  on  all  persons  within 
the  class  to  which  it  applies.    Leep  v.  St,  Louie  etc  By.  Co.,  109. 

19.  CONSTITUTIOll AL  LaW— M  U N ICIPAL  COBrOR ATIONS — ANNEXATION— BlBO- 

TION&— A  statute  requiring  the  question  of  annexation  to  a  munio- 
ipality  to  be  submitted  at  an  election  to  the  determination  of  the 
taxpaying  electors  thereof,  is  not  unconstitutional  as  requiring  a  property 
qualification.  The  word  **  election,"  as  used  in  the  constitution,  refen 
«n]jr  to  elections  of  public  officers.    Ifayor  v.  8kaJttmckt  208. 
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Mm  m  ttMhm  im  dii  lato J-»f  hwtftt^id  puwiun,  T^  IteiMhrw 
•ad  ^nj^fm^mM  of  yiupwly  bjr  ltgiil«tiw»«el9isK  i»  nt4f  to  talM-it  «vir 
from  tho  owner,  vheu  the  property,  vhoee  me  a&d  en joyiBc«lri»  tisa 
Knited;  it*  inreeted  hi  »-  Umiaee*  affMiod-  witk  a-  p«biievse»  eg  «  end 
Bm-ma  tLoemmmy  in  etrrynr  on  eoeli-  braneen     iflferrfU  vi  Pviple;  SB. 

M.  OoHnmmoif  AL  Law; — Dg»  Flwwi  otUa  it iiimi  m  tbyduL  ui»e  of 
l^gal  proeoeditt^  •bcuidiug  to  tlioM  nlea^oMl*  ftoawnvbteh-  bave-  ben 
•itaUisbod  for  thvproltoCioD  of  pritmte nglrto  Asn  ato'^  iW  legist 
tor*  w  not  nweetifily  tiM  Ikw  oT  tbo^Iaeid,  noroBn  ■  otote  mtke-  evcff 
thing  dne  proceee  of  law  wMeh  by  itfe  own  legiaUtiflB  it  dmdutm  to  ba 
men*     iywrawr  t\  r6opttf  vzv. 

fS.  Coimmrrioif AL  Law^Dw  Piiooa»orLAW.^A  statoto  iHneh  trmosfen 
the  property  of  one  maa  to  aootfaer  witbont  hie  eooaent  ie  not  ■  coe- 
■IftQtioiial  eierctee  of  legisiatiTO  power.  It  attompto  to  deprive  ■  sab 
of  hit  property  witiiovtdne  prooeeeof  Iffi^    Bmrttdt  n  Peopie,  9Zf. 

tS.  CoHirruTTioif  AL  Law— Statute  RKouukTnta  Salb  op  Ratukmi^  Tick- 
■m— A  fltatote  prohibiting  tite  sale  of  railroad  tiekete  or  pasta  there«( 
exoept  by  aothoritod  ageuta,  or  by  partiea  wbo  bavo-pwelnaed  ticketi 
with  a  6eiM  JUt9  iottntioii  of  timveiing  tfawuew,  im  not  anooaetitatieDAL 
It  doee  not  deprive  an  naanthoritod  holder  of  a*  tiokest  ol  hia  propeitj 
w4tho«t  dno  proeeet  of  law.     Burdkk  t.  P99pi^  30. 

M>  STATirm.— A  RkrKAi.  bt*  IvpLnatnoM  dtpea  not  exiat  nnleao  tiiei«  »e 
poeitiTe  repngnnney  between  the  proriaioaa  of  tlio  now  lairanH  tfaoM 
of  the  old,  and  even  then  the  law  ia  repealed  by  inplioationoaiy  pre 
loitfO  to  the  extent  of  the  lepnguaney.     State  vi  Waibrktge,  G6S. 

See  Admiraltts  ADomoN,  3,  4,  7,  9;  Cohporatiors,  1,  3;  Coitrts,  6;  Jc- 
RiSDicrioR,  1,  2;  Mill!i»  3;  Mvricipal  Oorporattors.  6, 17,  IS;  Rail- 
lOAM,  13;  SOMDAT,  1;  Tazrs,  3,  0-7;  Tkiax.,  6;  Wnxa^  1,  2. 

6T0CRHOLD8R& 
See  06RPORATiONfl»  8. 

STREBT  RAILWAYa 
See  Railroads,  24-2Qw 

STREETS. 

See  EASXMUfTS  1»  3|    Ikjonctioks,  1,  2;   Murtoipal  CoRPORAxiORi^  31, 

8S-46;  KiOLioxNOB,  &-1S. 

SUNDAY. 

L  CoRBTiTUTioRAL  Law-^Suriut  Lawr— Barbers.— A  itatoto  making  il 
oalawful  for  barUere  to  carry  on  their  boaineas  on  the  firat  day  of  the 
week,  known  aa  Sunday,  and  exoepting  from  its  operation  anch  pereona 
angaged  in  suoh  business  as  conscieotiously  believe  the  seventh  day  of 
ilie  week  should  be  observed  as  Sunday,  and  actually  refrain  frx>ni  scca« 
lar  busiiiesa  on  that  day,  Ls  within  the  police  power  of  the  state,  and 
not  uneonatittttioual  as  olass  legislation,  nor  as  depriving, any  person  of 
Ufe,.liberty,.or  property,  without  due  process  of  law,  nor  as  denying  any 
person  the  e<||ial  protection  of  the  lawc     People  v.  BelUt,  589. 

g.  Covm'wu'aomAJL  iLlw^-Susdax  Laws  as  Sahitart  Rxoulatioi^ — ^Tha 
police  power  of  the  state  may  be  exercised,  as  a  necessary  sanitary 
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f«ga1titfon»  to  {m>h{bit  ohisMivfroin  engagf ng^ireMvYtirpiimli*  ov  San- 
day,  although  snch  punaito  are  noiavlea*  aad^  barmkai  in  thamaelvea. 
Pwpfh  Y.  Beliei,  S$9i 
SURETYSHIP. 

1.  OmoTAL  Bowtw— Pailukkto  Sraw—LTABitTTTOF-SuBKTr.— Failure  of  a 
prii^eipal  to  sign  bis' official  bond  conditioned  f6r  the  fkitbfnl  perforni- 
ance  of  his  official  duty  does  not  render  It  void  nor*  rdeaee  the  surety 
fhmi-1iai)i]ity  tUereon.     Cify  o/'Deering  r.  Moon,  631. 

£  OmcisiL  Bomhs-l^Ltabiutt  or  StntrriES— Con TRiBvnoN. — Sureties  on 

an  official  bond  whor  bind  tfaemselTes  seTerally  to  pay  a  certain  sum 

mnned  therein  are  bound  to  contribute  to  each  other,  so  that  all  shall 

fare  alike.     The  discharge -of  one  by  other  than  a  sealed  instrument  on 

part  payment  of  his  liability  does  not  release  alt,  although  a  discharge 

by  sealed  instrument  would  have  that  effect.     Ciljf  qf  Deering  v.  Moore, 

534. 

See  Ontoua,  3i 

TAXATION. 

1.  State  Tasatioh  n  ivor  ot  Univorv  avsb  BqitaIi  Rats  when  applied  to  a 
portion  only  of  a  daasof  dticens,  omitting  a^  fraction  of  the  same  class, 
although  snch  olaas  is  divided  by  county  lines.  The  same  rate  of  tax- 
ation must  apply  alike  to  all  iu  any  given  taxing  districts  Jlenderton 
▼.  London  etc  In*,  Go,,  410. 

2r  CoNffriTnTTONAL  Law — Equal  and  Umiporh  Tazatioi?. — ^The  taxing 
power  of  the  state  cannot  be  made  the  meane  of  levying  municipal  taxes 
upon  a  portion  of  a  class  of  oitisens,  and  of  bestowing  the  tax  so  levied 
upon  a  small  fraction  of  the  oitisens  of  the  state.  Henderson  v.  London 
etc  Ins,  Co,,  410. 

&  CoNflTiTnTiONAL  Law^Equal  ahd  Um rfORV  Taxatiok. — A  statute  hav- 
ing for  ite  objects  ttie  colleotion  of  funds  from  foreign  insurance  Oftmpan  ies 
by  taxation,  and  the  disposition  of  such  funds  for  the  relief  of  firemen, 
iu  cities  having  paid  fire  departments,  is  unconstitutional,  as  not  being 
a  uniform  and  equal  rate  of  taxation,  and  as  applying  to  a  portion  of  a 
clase  only.     Hendereon  v.  London  tie,  Itn.  Co,,  410. 

4.  Taxation — ABsrntAOT  Books. — ^A  set  of  books  containing  written  abstracts 
of  the  titles  to  real  eetate,*  used  ae  a  means  of  profit  and  having  a  market 
value,  are  not  Mceiiipt  from  taxation,  because  of  their  being  in  manu- 
script.    Leon  Loan  etc  Co,  v.  EqutdizcUhn  Board,  486: 

6.  Collateral  Inheritancxi  —  UoNsrirnTioNAL  Law. — A  statute  im- 
posing an  excise  tax  on  collateral  inheritances  is  not  a  tax  on  real 
or  personal  property  within  the  meaning*  of  constitutional  provisions 
protecting  the  right  to  acquira-aiid  possess  property,  and  providing  that 
private  property  shall  not  be  taken  for  public  use  without  compensation, 
that  all  taxation  shall  be  equal,  aud  uniform,  and  that  no  one  shall  be 
deprived  of  his  propertjr  without  due  pvooess  of  law.  StiUe  ▼•  Hamlin, 
569. 

Ki  Collateral  iMHBBiTANOEa^CoNSTiTUTioNAL  Law.— In  the  absence 
of  oonstiiutional  prohibition  the  legtslaturs  may  by  statute  di^iose 
of  an  intestate  decedent's  estate,  after  payment  of  hia  debts,,  to  any 
class  of  hia  kindred  to  the  exciuaion  of  any  other  class^  and,  if  it  permits 
collateral  kindred  to  inherit  it,  may  exaetan  exoisa  tax  or-  datyfrom 
such  kindred  for  that  privilege,  so  long  as  such  excise  is  uniform  aa  to  the 
entire  class  of  collateral,  or  it  may  require  an  excise  from  all  collaterals 
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•ai  ilnailtii^  aad  «xeMpi  from  tht^zdin  bU—  bmtct  iablooil  toflM 

ponng  an  •x«iM  lax  oa  all  eoUateral  iBhwiteiieflB  **abov«  ftb*  warn  d 
At*  hsndnd  dolUi%"  •xempto  thafc  mm  fron  ••eh  aod  ereiy  oribt> 
tnl  iali«ritoBOC,  aad  k  not  an  azamptioa  from  the  carfWi  of  Um  mfeita 
alma,  tflofa  ▼.  B«mUm^  609. 
H  PvBUo  Omosaa— FnuDiBB— Taxatioh  ior  Bwkrt  ov. — Ftfuw  m 
■ot  Mrraata  of  tha  atate,  nor  of  a  coanty,  bat  of  tiw  BBaBieipality  a 
which  the/  Mrrab  aad  Iha  taxing  povar  (^  tha  state  eaanot  ba  exertad 
for  thair  banaflt  apoa  only  a  portion  of  a  daai  off  tha  otisBaa  af  tht 
•tata.    Hemitrmm  ▼.  Zioa^ion  «fe.  /m.  Ob.,  410. 

8aa  MuaicirAL  CoftFORAnoKB»  47. 

TBLBGRAPH  O0MPAN1B3. 

L  Vailvei  to  Dbutbb  Mxsbaob— Damaobs.— Tha  nagligeni  failarBof  a 
talagraph  oompanj  to  dalivar  a  measage  whereby  a  parehaae  of  boodi 
la  not  oomplatad  doas  not  antitla  tha  tender  to  recoTar  more  tbaa 
nominal  damagat  if  tha  aFidenoe  faila  to  show  that  in  case  the  par- 
ohaaa  had  baan  oontnmmatad  the  purchaser  would  hare  acdd  at  a 
profit  before  tha  delay  waa  ditcoYarcd,  even  though  the  bonds  adraneed 
in  price  before  that  time.     WetUm  (/nkm  TeL  Co.  ▼.  FeUmer,  8L 

S»  Damaom.— If,  through  a  mistake  in  the  transmission  of  a  tekgram, 
the  owner  of  property  is  induced  to  sell  it  for  its  then  market  vilae 
he  suffers  no  damage,  aad  cannot  recover  any,  though  when  the  property 
■ubeequenUy  advanced  in  value  he  repurchased  a  part  thereof  at  the  sd- 
vanoed  rata.    Hughn  v.  WeMet-n  Unum  Tel.  Co,,  782. 

I.  DAMAon— Mbhtal  Anguish.— Unless  otherwise  provided  by  statute, 
mental  anguish  alone,  resulting  from  negligent  delay  in  the  ddivery 
of  a  telegram,  does  not  constitute  suflBcient  basia  for  the  recovery  of 
damages.    Smmmerfietd  v.  If'eslern  Uniom  TeL  Co.,  17. 

i»  STATirroRT  LiABiUTT.  ^Wisconsin  statute,  chapter  171,  laws  of  188S, 
which  provides  that  telegraph  companies  shall  be  "liable  for  all  dam- 
ages occasioned  by  failure  or  negligence  of  their  operators,  sarvanti,  or 
employees  in  raoeiving,  copying,  transmitting,  or  delivering  dispstdtes 
or  niessagas."  oreatas  no  new  elementa  of  damage,  and  given  no  right  of 
antion  for  damagee  resulting  from  mental  suffering  aioaa.  SuakMmu/eid 
?•  WmUm  Unte  TeL  Co.,  17. 

See  MAXDAMua,  2. 

TENANTS  IN  COMMON. 
See  GonvANor. 

TSNDBR. 
See  Dbbtoe  ahb  CBSDiroB*  1,  S. 

THEATERS. 

1.  MaSTBS  AMD  SSBTAXT— THBATXB  M ANAOBas—DUTIlS  AMD  LlABIUna  Ot. 

Theater  managers  who  invite  the  public  to  become  their  patrona  and 
guests  owe  a  special  duty  to  those  aocepting  such  invitation  to  protecft 
them  from  injury  while  present,  and  particularly  that  thay  ahall  not 
suffer  wrong  or  injury  from  the  agents  or  servants  of  those  who  have 
invited  them;  and  if  such  a  servant^  acting  within  the  line  of  hia  duty, 
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oeramite  a  wroogfol  aet  toward  tnoh  patron  or  gnett»  the  manager  and 
maeter  !•  liable  in  damages  therefor.  Dickson  y.  JValdron^  440. 
■»  MajTBB  AND  8iRyAirr->THBATBR  Manaobr*8  Liability  voe  Wrohoful 
AoT  OF  His  Skrtakt. — The  servant  or  sgeut  of  a  theater  manager  whose 
dnty  it  is  to  preserve  order  in  and  about  the  theater  must  necessarily 
be  the  Judge  as  to  whether  the  conduct  of  a  patron  or  gnest  is  so  offen- 
sive and  disorderly  as  to  require  his  removal,  but  if  snch  servant,  act- 
ing in  the  line  of  his  dnty,  makes  a  mistake  and  wrongfully  and  unjustly 
attaoks  and  injnres  an  inoffensive  patron  of  the  theater,  the  manager 
thereof  mnst  respond  in  damages,  and  the  fact  that  snch  servant  is  a 
ipecia]  polioeman  will  not  relieve  the  manager  and  master  from  liability, 

Dkhon  ▼.  Waidrfm^  440. 

THRBAT& 

See  fiyiDiKOR,  8. 

TICKETS. 
See  Railroads,  4-14;  Statutrs,  SS. 

TITLE. 
See  Statotis,  1-6. 

TOLL. 
See  Mills,  1,  8. 

TORTS. 
See  Railroads,  20,  21. 

TOWNSHIP. 
See  Municipal  Ck)RPORATioNfl,  11. 

TRADEMARKa 

L  Whsthir  Lawful. — A  cigar  label  reading  as  follows:  "This  certifies 
that  the  cigars  contained  in  this  box  have  b^n  made  by  a  firet-class 
workman,  a  member  of  the  Cigar  Makers'  International  Union  of 
America,  an  organization  opposed  to  inferior,  rat  shop,  coolie,  prison,  or 
filthy  tenement- house  workmanship,"  is  not  unlawful  as  transgresftiag 
the  mles  of  morality  and  public  policy,  and  may  be  legally  adopted. 
CbAii  V.  Pwple^  304. 

%  Whithrr  Lawful. — A  party  may,  without  condemning  or  aspersing 
the  product  of  other  manufacturers,  adopt  a  trademark  commendatory 
of  the  article  he  has  for  sale,  or  he  may  lawfully  procure  the  certificate 
of  others  as  to  the  quality  of  the  article  he  places  upon  the  market^ 
without  transgressing  the  rules  of  morality  or  public  policy.    Cohn  t. 

TREATIES. 
See  BxTRADinoHy  1. 

TRIAL. 

L  STiraNOt— Rbasoiiablr  Doubt. — ^A  reasonable  doubt  mnst  be  aotoal  and 
mbstantial  as  oontradistingnished  from  a  mere  vague  apprehension,  and 
■rast  arise  oat  of  the  evidence  introduced.  And  the  jury  may  be  said 
to  entertain  a  reasonable  doubt  when,  after  the  entire  comparison  and 
•onaideration  of  all  the  evidence,  tliey  cauuut  aay  that  they  feel  au  abid* 
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Isg  coivTieHon,  to  a  aMnl  cwtoiaty,  bi'Vbmtrmik  of  tbm  diarfa.    CbtI. 

Mil  ▼•  J  lUfWf  wVO* 
ft    StiDmHCK— RtASOKABLS   DoUBT— PROOr  TO  A  MOKAI.  CkSTAISTT.— Tbi 

two  phruea,  **  proof  iMyond  a  rMsonable  dODbt^*'uMl  prool  '"toanonl 
esrUiutjr,**  are  aynonymoiia  an<i  cqairalentk  and  each  ngnifieBavch  proof 
M  tatiafles  tha  ja«Iginent  and  conscience  of  the  jury,  as  wwonitJe  me% 
and  applying  their  reaaon  to  the  cvidMice  hefore  tfaem,  that  the  eruz^ 
efaargeil  haa  been  committed  bj  the  defendant;  and  ao  satisfies  then  u 
to  leare  no  other  reasonable  cOBclnaion  poaaiiA^    CorUom  t:  Peopk,  M. 

!•  pAACTira^-OliJBCrioivs  to  Evidbitcb. — When  specific  objectious  are  raadt 
to  eridence  all  objections  not  apecified  ara  waived!  SL  Ltmu  tU,  Rf. 
Obi  ▼.  Hitcketi,  10&. 

i.  pRAcncft— Otkr  or  Ihstkoji est. — At  eonmon  law,  in  snita  npoo  sealed 
instramenta*  of  which  it  was  necessary  to  make  profert^  the  defeadmat 
Blight  demand  oyer,  and  thereby  hare  an  inspection  of  the  instmmeat 
•ned  upon.  And,  by  the  UUnoia  atatuta  relating  to  practice,  this  nde 
is  extended  to  all  iDstruments  declared  on,  whether  nnder  seal  or  aoL 
The  common  law  also  furuished  another  mode^  not  confioed  to  instra- 
Bienta  nnder  aeal,  which  waa  by  application,  pending  the  action,  to  the 
•qnitable  jurisdiction  of  the  court  for  an  order  to  inspect^  bntanch  order 
was  obtainable  only  in  a  very  limitad number  of  oases.  LeUer  ▼.  Peopie, 
87ft. 

ft,  pBAcncB. — Oter  or  iNBPiCTioir  18  CoNnifBD  to  instmments  in  writing 
declared  upon,  and  constituting  the  cause  of  action,  or  set  up  in  a  |riea 
by  way  of  defense,  and  doee  not  apply  when  the  deed  is  stated  aa  mere 
inducement.    Letter  ▼•  People,  375. 

6.  SxATrroRT  Cokstbcction— Paowrcnoit  or  Books  ahi>  Papbrs. — ^Uoder 

the  Illinois  statute  relating  to  tlie  prodnetion  of  booka  and  papera  (IlL 
Rev.  Stats.,  o.  ftl,  sec.  9),  the  court  may  compel  the  production  of  the 
books  of  a  party,  to  be  need  in  eTidenoa  on  the  trial  by  his  adrersary. 
upon  proper  showing  that  they  contain  entries  tending  to  proTe  the 
issues.  But  the  statute  cannot  be  oonstrued  aa  giTin^  the  eoort  power 
to  take  the  booka  and  papers  of  the  party  and  impound  them  with  an 
officer  of  the  court  for  inapection  or  examination  out  of  the  presence  of 
the  court.  It  does  not  give  the  right  to  compel  the  submission  of  the 
booka  of  a  party  to  general  inspection,  or  examination  for  fishing,  par- 
poses,  or  with  a  view  to  find  evidence  to  be  need  in  other  suite  or  pros- 
ectttioua.     LttUr  v.  People,  375* 

7.  Brbor  CnRBD  BT  iHRTBOOTtOB.— An  ioitiooiiea.  to  tba  Jiirir,  net  to 

oonsider  a  particular  oonnt  in-tho  oomplaint  oareaeme  in  admitting 
evidence  thereunder,    MiyheUv.  Douglterift  ^1* 

8^  iNBTRCOTiomk-^f  in  an  astien 'there  is* w  oemn teroliiig  aw  welliSM-.conH 
plaint  and  answer,  and  an  instruction  is  asked  respectingstbaibawden 
of  proof  in  its  terms  applicable  to*  tlie  whole  caae,  it  may  be  refused 
if  it  is  correct  with  respeoi^ts  tho  iiouo«  presented  by  the  complaint 
only.     Olover  v.  Hendereon,  695. 

ft.  Motion  to  Dirbct  Vbrdict. —  A^  motion  hj  defendant  to  direct  a 
Twdietin  his 'favor  can  oniy ^  lie  ■  snsttained  1  by  tha <  eooBt  wImwtiMn  is 
m  fnilttre  toproiresomo  material  faotiio  the-* eiej .by  TewMM-gl  which  no 
liability  of'  the*  dHondant  to  plaintiff  is  shown.  Ibr  tftpr  parposes 
of  such  motion  every  point' wfaioh  the  evidenae  tends itofsopsdn  tMitot 
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of  pUintiir  mni^b«4«emid«BtdM'«tabiiibtd*  XJnhn  8toekyard$  Co,  ▼• 
Oonoiferf  738. 

8m  CoMfTTrunoirs,  4;  Owwioeb3,  1L 

TROVER. 
OoHTSRSioif— RiTirfiir  ov  PflorRnr— DincAois  vob  Lstt  or  Exicunoir. 
If  property  not  liable  to  leisure  on  execation  ia  levied  upon  by  mistake, 
or  if  the  levy  is  inanffioient,  and  the  -property  or  part  of  it  it  returned 
to  the  penoQ  from  ^riiom  it  wae  -taken  upon  discovery  of  the  nii«take, 
and  before  an  action  for  the  conversion  is  brought,  the  damages  recovered 
for  the  taking  of  -the  part  eo  returned' should' be  merely  nominal,  unless 
■peoial  damages  apixt  fmniihA  meiwahw-of  .the  property  are  shown. 
Farr  v.  StaU  Bank,  40. 

1.  Pabol  EviDBNCi  TO  EsTABUaH. —Under  the  statute  of  frauds  the  exist- 

ence of  a  direct  or  express  trust  In  lands  cannot  be  established  by 
parol;  but,  when  there  is  some  written  evidence  of  the  existence  of  a 
trust,  parol  evidence  is  admiMibfe.to^ow  the  truth  and  nature  of  the 
transaction.     Johnson  v.  Calnan,  224. 

2.  Debdato  a  B  "TBas-rBB**— Pabol  Svioomiob  to  Explain. — When  the 

word  "triSBtee'Mi  cinaerted  in  a  deed  ito  bsd  Asfter  the  name  of  the 
grantee,  and,  in  B  subsequent  contract  relating  to  the  same  land,  he 
affixes  this  word  "  trustee"  to  his  «ignature  such  word  i^  not  merely 
detcripiio  per»on(B.  It  indicates  .that  thegrantee  takes  the  title,  not  in 
his  individual  capacity,  but  in  trust  for  another  not  disclosed,  and  parol 
evidence  is  admissible  to  show: for 'Whom,  and  for  what  purpose,  he  was 
constituted  a. trustee.  Johnson  v.  Calnanf  i224, 
8.  Jdrisdiction,  Appointmrnt  ov  Trustbu.  —A  trust  will  not  be  allowed 
to  fail  for  want  of  a  trustee,  and  therefore,  where  the  trustee  named 
refuses  to  act»  another  will  be  appointed  to  take  his.place.  Brandon  v. 
VarteTf  673. 

4.   ThB  APPOINTMBIfT  OP  ▲  TfiOOTBB  MaDB  AT  TBK  INSTANCE  OP  ▲  BkNB- 

PiciART  in  ^place  of  one  named  in  the  will,  on  the , ground  that  he 
refuses  to  act  or  accept  such  trust,  cannot  be  collaterally  attacked  by  a 
third  person  on  the  ground  th&t  the  oiiginal  trustee  did  not  so  decline 
or  refuse  to  act,  and  was  not  a  party  to  the  proceeding  by  which  the  new 
trustee  was  appointed.    Bixindon  v.  Carter,  673. 

ft.  Parties  TO  Burr  por  Appointment  opNewTrustbe.— If  the  complaint 
filed  in  a  suit  for  the  appointment  of  a  trustee  under  a  will  alleges 
Tthat  'the  trustee  desip^natcd  in  such  will  declines  and  reFuses  to  act, 
and  did  not  accept  the  trust,  he  is  not  a  necessary  party  to  the  suit, 
anH  'because  if  such  allegation  is  true,  no  title  ever  vested  in  him. 
Brandon  v.  Carter,  673. 

"V.  In  the  Event  op  a  Vaoanct  in  the  office  of  trustee,  a  court  of  equity 
has  power  to  supply  a  trustee  by  appointment  to  assume  the  duties 
of  such  trust.      Brandon  ▼.  Carter,  673. 

7.  Disclaimer  by  a  Person   Named  as  a  Trustee  may  be  established 

'.by' his  action,  or  by  his  nonaction  long  continued.  Brandon  v.  Carter, 
673. 

8.  Ip  a  Trustbe  'Named  iv  a  Will   Refuses  to  Accept  the  trust,  the 

'title  to  the  trust  property  does  not  vest  in  him.     Brandon  v.  Carter, 

UvSURY. 
Bee  Mills,  1. 
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TAOAMT  AND  UKOOCOnSa 
8m  IntumAiio^  4b 

YARIANC& 

YKRIX)R'S  USN. 
8m  MiCBAiirai*  Lnn^  1. 

TBnWB  AND  PURCHASKR. 
8m  Snovno  Pbevobmamc^  & 

YERDICr. 
8m  Tual,  8L 


8m  SBxrmrau 
VICB-PRINOIPAU 

WAQB3. 
8m  STATim^  ISb 

WAIVER. 
8m  O»VTmA0n^  fOt  JvsisDionoN,  4  5;  Libns;  Umauvnm*  Lnn;  Tkui,  1 

WARRANTY, 
8m  Beokbra,  1;  Etidbmci,  1;  8ALn»  4-lQL 

WATCHMEN. 
6m  Mastir  and  Sbrvamt,  5;  Ratlsoai«»  tL 

WATER  COMPANIES. 

CoirntAcrsTeSoFPLT  Cnr  with  Watkr,  Propbrtt  Ownbr*sSuit  Tbrrbor. 
If  k  wftter  coropanj  con  tracts  with  a  city  to  supply  water  for  the  eKtia- 
gttiihment  of  fires,  anil  to  be  answerable  for  damages  resulting  from  s 
failure  to  comply  with  such  con  tracts  a  property  owner  and  taxpayer 
within  such  city  Hm  no  contract  relations  with  such  water  company 
and  therefore  cannot  maintain  an  action  against  it  upon  the  oontract 
for  damages  arising  from  a  failure  to  supply  water  m.  agreed  upon 
though  such  failure  has  resulted  in  the  destruction  of  hia  property  by 
fire.    Howtmon  ▼.  Trenton  Water  Co,^  654. 

WATERS. 

L  Watbrs  arb  rot  Drbmbd  Natioablr  in  North  Carolina,  unless  they  srs 
navigable  for  seagoing  Tessels.    Stale  t.  Eaton,  811. 

%  RlOHT  TO  PoLLUTR.— One  who  sinks  artesian  well  upon  his  own  land,  and 
nsM  the  water  to  bathe  the  patients  in  a  sanitarium  or  hospital  erected 
by  him  on  such  premises  is  not  liable  to  an  injunction,  nor  for  damages 
for  allowing  the  water,  after  being  so  used,  to  flow  into  a  stream  which 
is  the  natural  watercoarae  of  the  basin  in  which  the  artesian  well  is 
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dtaftted,  ib«  aVB«r  thereof  being  free  from  negligence  or  malice,  and 
Qtiag  all  d«e  care  in  avoiding  injnry  to  hie  noighbore.  Barnard  t. 
SkerUff^  454. 

&  RiOBT  TO  PoLirr&— The  iMtiiral  righl  of  a  lower  owner  to  have  the 
water  of  a  natural  etream  deaoend  in  ita  pure  atate  muit  yield  to  the 
equal  right  of  the  owner  above  to  nae  the  water  for  neefnl  and  lawful 
pnrpoeee  tending  to  make  it  more  or  leaa  impnre.  It  ia  not  under  all 
ciroumatancee  an  unlawful  or  unreaaonable  nee  of  a  atream  to  throw  or 
diaoharge  into  it  waate  or  impure  matter,  and  the  queation  whether  or 
not  in  any  particular  eaae  anch  me  ia  reaaonable  or  not,  ia  for  the  jury 
to  decide.     Barnard  ▼.  Sherlty,  454. 

ii  Am  IiiJUftT  TO  A  SuBTBBBAKBAii  SuppLT  ov  Watbb  by  lawful  acta 
of  an  adjacent  landowner  done  upon  hia  own  premiaee  ia,  qnleea  the 
atream  ia  well  defined  and  itk  eziatence  known  or  eaaily  discernible, 
or  unleaa  the  injury  ia  cauaed  by  malice,  damnum  absque  injurku  WiU* 
ianu  T.  Ladew,  891. 

1.  RiPAKiAH  Rights— Damnum  Absqub  Ihjvbia.— Every  man  haa  the  right 
to  the  natural  nae  and  enjoyment  of  hia  own  property,  and  of  a  natural 
watercourae  thereon,  and  if,  while  lawfully  in  auch  use  aud  enjoyment, 
without  iiegligenoe  or  malice  on  hia  part,  an  nnavoidable  loaa  occurs  to 
his  neighbor  below,  it  is  damnum  absqtte  injuria,   Barnard  v.  ShtrUy,  454. 

See  BouMDARiKs;  Dam aobs,  4;  Dowkr,  1,  2;  Easemkntb,  4;  Injunotions, 
5,  7;  LiMiTiTxcNs  of  Aenons,  6;  Nuisakc%  2;  Railroads,  16, 17. 

WAYa 
See  Jusncis  OY  thb  Pkaob,  1;  Pjutatb  Wat& 

WILIA 

1.  CoMPETKNCT  OV  Attbstiho  Witnissks.— The  competency  of  atteiting 

witnesses  to  a  will  is  to  be  tested  upon  the  state  of  facts  existing  at 
the  time  of  such  attestation,  and  not  upon  that  existing  at  the  time  the 
will  is  presented  for  probate.  The  expression  "credible  witnesses,"  as 
used  in  the  Statute  of  Wills,  means  competent  witnesses.  Fisher  r. 
Spence,  360. 

2.  Subscribing  Witnesses  — Construction  op  Statuts.  —  Section  8  of 

the  Illinois  Statute  of  Wills  provides,  in  substance,  that  any  benefi- 
cial devise,  legacy,  or  interest,  made  or  gi\en  to  a  subscribing  witness 
to  the  execution  of  any  will,  testament,  or  codicil,  shall,  "ae  to  auch 
aubscribing  witness,  and  all  persons  claiming  under  him,  be  null  and 
▼oid."  Thia  provision  ia  construed  aa  having  no  application  to  the 
interests  of  any  persons  other  than  those  who  are  attesting  witnesses, 
and  does  not  declare  such  interests  null  and  void.  Nor  does  the  further 
provision  of  the  statute  assume  to  render  competent  any  subscribing 
witnesses  other  than  those  to  whom  a  beneficial  deviae,  etc.,  was  made 
or  given.  Fither  v.  Spence,  360. 
t.  Witnesses — Husband  or  Wipb  op  Dktisee  ob  Lboatbe. — The  hus- 
band or  wife  of  one  named  ae  devisee  or  legatee  in  a  will  is  not  a 
competent  witness  to  prove  the  execution  of  the  will,  even  as  to  devises 
and  bequeats  made  to  persons  other  than  to  the  wife  or  husband  of  auch 
witness,  and  la  not  rendered  competent  by  a  release  by  the  devisee  or 
legatee  of  all  his  or  her  rights  title,  interest,  and  claim  nnder  the  wilL 
Fisher  v.  Spence,  360l 
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bl«,  ab0«iDt-iniad«d,  and  of  fetbU  nMauiry,  doas  not  asUhkik 

lMUQM«lary«a|Molty,  If  b»«M  af 

•tendinir^f  Ul Hm  hawni  unwlNib'W  iiifi^pl      M««  Obv^  IPiZ.  8SL 

$,  IiiMifV  DvMmojfk— 4f *«l»n  4rcn  -iMte  «r  flnraawtaaMH  vhiik  ^radd 
iwiunabiy  lead  ^Im  twlalar  ^  vaiartaai  •  kelMf  ha  paaaHn^  ""^ 
briiafifot^aiM— dilaili  i.    in^  00^  •MUfc.^&l. 

C  iNSAra  Dblvhov.— «It  iB'««aolM«aaa]r  WtaHQ  .A  haalMMdfladwife, 
in  wbieh  ia  iaelwdad  «  anit  braaght  by  :b«r  Ji^Knal  bin  idr  divQcei^ 
•oma  of  bia  ohildren  taatifiad  fv,  aad  ■aanwitl  td^gmpatluaa  wiftb.  ber, 
and  agaiiiat  bim,  and  ba  tban  fuimad  «a  aipBiMn  that  tbay  wal—taii 
to  bin  and  dalatminad  avtbat  aoaanntb^dwinlMrii  tbaaa.  liii«HU  aiada 
yaara  altonrmHa-ta  «aaaaqnaaaa»f  tbaldbtaMMaUnn  ■■■na4  b»wid  tD 
ba  tba  raanlt  of  an  MaaM  ihlMWiin,    Jmm  CttbaV  Wili.  ttL 

?•  Who  mat  mot  Oontbr.— Aftar  tba  adoption  of «  ■unor  wbob  ^by  tin 
ktra  of  tba  atata^  k  antitlad  to  ■iiimiiii  totiiaantnbapf  ita  ikytiai 
paranl,  bia  aftbar  idatiyaa  bana  «o.nafaaitBrADc«aBtaat.bia4BiU,inor  to 
appaaa  any  diipaaitian  of  bia  aatata  to  wbiob  iho  t'^^'x  oUd  dsat 
notobjaot.    /n  tm  Wmamm.  MS. 

WITNB3aE& 

I.  CXlMf  If  ■mil  -^UMHOM  'VMI  TUAL  OooKT.'-^lbo  dBBaqiolattoj^of*  p«- 
aoo  offarad  aa  a  witnaaa  to  taatify  mnat  ba  daddad  by  the  trial  ooar^ 
tban  and  tbara,  and  ita  mling.ia  nOt  anbjoot  to  roTiaw  nor  diatnrboace, 
on  appeal,  jitflaaam  alatr  aboao  of  diaaration  >i»aho«n«   Didtmm  t.  Walr 

1  Husband  akd  Wife. — A  wifa  la  eoBpatant  to  taatify  againat  ber  baa* 
band  on  trial  for  .perjury  in  making  a  falaa  affidavit  in  bia  aoit  f« 
divoroe  againat  bar.    DUl  r.  People,  254. 

J.  Husband  and  Wuc— -A  wifa  ia  competent  to  taatify  against  b«r  ba^ 
abaiid  in  a  criminal  notion  whenaver  she  ia  the  individual  particalariy 
and  direct^  injured  or  affected  by  the  crime  for  wbiob  bo  is  being 
prosecuted.      DUl  t.  People^  264 

4.  PaiTUJboB  ISOM.— PAJtTin  AHD  WiTvnsn  attending  in  good  faith 
any  legal  tribunal  are  privileged  from  arrest  on  civil  prooeas  dni^ 
ing  their  attendance  and  for  a  reasonable  time  in  going  and  retnmingi 
This  privilege  extends  to  the  aervice  of  a  aummona  aa  well  na  to-arraai 
Camarom  ▼•  Aobetis,  43. 

flea  Goinn%  8;  Pjuksim)  Wnub  !->> 
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